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PUBLIC  SERVICE  COMMISSIONS 


ALABAMA. 
PuUic  Serrictt  CommissioB. 

Sam  p.  Kennedy,  President,  Annis- 
ton. 

B.  H.  Cooper,  Birmingham. 

S.  P.  Gaiixabd,  Mobile. 

Atticus  Mullen,  Secretary,  Mont- 
gomery. 

ARIZONA. 

Corporation  Commitiioiu 

F.  A.  Jones,  Chairman,  Phoenix. 

A.  W.  Cole,  Phoenix. 

W.  P.  Geabt^  Phoenix. 

W.  N.  Sangsteb,  Secretary,  Phoenix. 

ARKANSAS. 
Railroad  Commission. 

J.   Sam   Rowland,  Chairman,  Little 

Rock. 
Thomas  E.  Wood,  Little  Rock. 
W.  F.  McKnight,  Little  Rock. 
H.     R.     Wilson,     Secretary,     Little 

Rock. 

CALtt^ORNlA. 
Railroad  Commission. 

Max  Thelen,  President,  833  Market 

St.,  San  Francisco. 
H.  D.  LovELAND,  833  Market  St.,  San 

Francisco." 
Alex  Gobdon.  833  Market  St.,  San 

Francisco. 
Edwin  0.  Eogerton,  833  Market  St., 

San  Francisco. 
Frank  R.  Devlin,   833   Market  St., 

San  Francisco. 
Charles  R.  Detrick,  Secretary,  San 

Francisco. 


COLORADO. 

Public  Utilities  Commission. 

Sheridan    S.    Kendall,    Chairman, 

State  Capitol,   Denver. 
George  T.   Bradley,   State   Capitol, 

Denver. 
M.    H.    Atlesworth,    State    Capitol, 

Denver. 
George  F.  Oxley,  Secretary,  Denver. 

CONNECTICUT.       . 
Public  Utilities  Commission. 

Richard  T.  Hiqgins,  Chairman,  Win- 

sted. 
John  H.  Hale,  South  Glastonhury. 
Chas.  C.  Elwell,  New  Haven. 
Henry  F.  Billings,  Secretary,  Hart 

ford. 

DISTRICT  OF  COLUMBIA. 
Public  Utilities  Commission. 

Lieut.  Colonel  Charles  W.  Kutz, 
Corps  of  Engineers,  United  States 
Army,  Chairman,  District  Bldg., 
Washington. 

Louis  Brownlow,  Florence  Court, 
Washington. 

OUvxR  P.  Newman,  District  Bldg., 
Washington. 

B.  a.  Harlan,  Chief  Clerk,  Wash- 
ington. 

FLORIDA. 
Railroad   Commission. 

R.   Hudson   Burr,  Chairman,  Talla- 
hassee. 
Newton  A.  Blitch,  Tallahassee. 
Royal  G.  Dunn,  Tallahassee. 
J.  Will  Ton,  Secretary,  Tallahaasee. 
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PUBUC  SERVICE  COMMISSIONS. 


GEORGIA. 
Railroad  Committioiu 

Charles  M.  Candleb,  Chairman, 
Atlanta. 

Joseph  F.  Gray,  Atlanta. 

Geoboe  Hillyeb,  Atlanta. 

James  A.  Perbt,  Lawrenceyille. 

Paul  B.  Teahmell,  Atlanta. 

Campbell  Wallace,  Secretary,  At- 
lanta. 


IDAHO. 

Public  Utilities  Commiwioii. 

Axel  P.  Ramstbdt,  Preaident*  Boise. 

A.  L.  Fbeehafeb,  Boise. 

John  W.  Gbaham,  Boise. 

E.  G.*  Gallet,  Secretary,  Boise.     ^ 

ILLINOIS. 
State  Public  Utilities  Cotnmistioii. 

William  L.  O'Conitkx,  CSiairmaa, 
714  Insurance  Bldg.,  Chicago. 

Fbank  H.  Funk,  Springfield. 

Walter  A.  Shaw,  Springfield. 

Owen  P.  Thompson,  l^pringfield. 

Richard  Yates,  Springfield. 

R.  V.  Prather,  Secretary,  Spring- 
field. 


mDlANA. 
Public  Serrice  Conmlssiott. 

Thomas  Duncan,  Chairman,  State 
House,  Indianapolis. 

Jambs  L.  Clark,  Room  120,  State 
House,  Indianapolis. 

Chables  a.  Edwards,  Room  122}, 
State  House,  Indianapolis. 

John  P.  McClure,  Room  124,  State 
House,  Indianapolis. 

Edwin  Corr,  Bloomington. 

Joseph  L.  Reilet,  Secretary,  Indian- 
apolis. 


IOWA. 
Board  of  Railroad  Commissioners. 

Clifford  Thorns,  Chairman,  Wash- 
ington. 

Joaix  A.  GutHER^  Winterset. 

James  H.  Wilson,  1412  E.  Walnut 
St.,  Des  Moines. 

George  L.  McCauohan,  Secretary, 
Des  Moines. 

KANSAS. 

Public  Utilities  Commissioii. 

Joseph  L.  Bristow,  Chairman,  To- 

peka. 
C.  F.  Foley,  Topeka. 
John  M.  Kinkel,  Topeka. 
Carl  W.  Moore,  Secretary,  Topdca. 


KENTUCKY. 
Railroad  Commissiott. 

Laurence  B.  Finn,  1st  Dist.,  Chair- 
man, Franklin. 

Sid.  T.  Douthitt,  2d  Dist.,  New 
Castle,  Ky. 

H.  G.  Garrett,  3d  Dist.,  Winchester, 
Ky. 

Richard  Todin,  Secretary,  Frank- 
fort. 

LOUISIANA. 

RaOroad  Comaussioii. 

Shelrt  Taylor,  Chairman,  Crowley. 
BuRK  A.  Bridges,  Homer. 
John  T.  Michel,  New  Orleans. 
Henry  Jastremski,  Secretary,  Baton 
Roi^. 

MAINE. 
PttbUe  Ulilitias  Commisdon. 

Benjamin    F.    Cleaves,    Chairman, 

Augusta. 
William  B.  Skelton,  Augusta. 
Charles  W.  Mullen,  Augusta. 
George  F.  Giddings,  Clerk,  Augusta. 
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MARYLAND. 

Public  Senrictt  CoaiinittioB. 

Albert  G.  Towns,  Chairman,  Balti- 
more. 

£.  Clay  Timanus,  Munaej  Bldg.,  Bal- 
timore. 

W.  Laibd  Henbt,  Munsey  Bldg.,  Bal- 
timore. 

Bbtcj.  T.  Fendall,  Secretary,  Balti- 
more. 


MASSACHUSETTS. 
Pablic  Serrictt  Commifion. 

Frederick   J.    MaoLsqp,    Qudrman, 

Cambridge. 
Ev^tETT  E.  Stone,  Springfield. 
J08EFH  B.  Eastmah,  1  BeaoQB  St., 

Boston. 
John  F.  Mbanet,  Blackstone. 
Charles  A.  Russell,  Gloucester. 
Andrew    A.    Hiohlakds,    Secretary, 

Boston. 


Board  of  Gas  and  Electric  Uckt 
Commisaioners. 

Alonzo  R.  Weed,  Chairman,  15  Ash* 

burton  Place,  Boston. 
Morris  Sohaft,  15  Ashburton  Place, 

Boston. 
Thomas    P.    Riley,    15    Ashburton 

Place,  Boston. 
R.  G.  TOBEY,  Clerk,  Boston. 

MICHIGAN. 

Railroad  CommiMioii. 

Lawton  T.  Hemans,  Chairman,  602 

Oakland  Bldg.,  Lansing. 
Cassius  L.  Glasoow,  Lansing. 
C.    S.    Cunningham,    601    Oakland 

Bldg.,  Lansing. 
WiLLABD    N.     Sweeney^     Secretary, 

Lansing. 


MINNESOTA. 
lUboacI  and  WarvhMM 


Ira  B.  Mnxs,  Chairman,  State  Capi- 
tol, St.  Paul. 

Charuss  £.  Elmqxtist,  State  Capitol, 
St.  Paul. 

0.  P.  B.  Jaoobson,  State  Capitol,  St. 
Paul. 

A.  C.  Clausen,  Secretary,  St.  Paul. 

M88ISSIPPL 

Railroad  Coniinistion. 

F.  M.  Sheppard,  President,  Richton. 

George  R.  Edwards,  McCool. 

W.  B.  Wilson,  Corinth. 

James  Galceran,  Secretary,  Jackson. 

MISSOURL 
Public  Sonrica  CommiatioB. 

John  M.  Atkinson,  Chairman,  Jel- 

ferson  City. 
Edwin  J.  Bean,  Jefferson  City. 
John  Kennish,  Jefferson  City. 
Howard  B.  Shaw,  Jefferson  City. 
BUOENE  McQuiLUN,  Jcffcrson  City. 
T.  M.  Bradbury,  Secretary,  Jefferson 

City. 

MONTANA. 

Board  of  Railroad  Comnistionort 
and  Public  Sarrico  Commission. 

J.  H.  Hall,  Chairman,  Helena. 

J.  E.  McCoRMiCK,  Helena. 

E.  a.  Morley,  Helena. 

W.  B.  Rhoadbs,  Secretary,  Helena. 


NEBRASKA. 
Stato  Railway  CommissioB. 

H.  T.  Clarke,  Jr.,  Chairman,  State 
Capitol,  Lincoln. 

Thomas  L.  Hall,  State  Capitol,  Lin- 
coln. 

H.  G.  Taylor,  State  Capitol,  Lincoln. 

A.  B.  Allen,  Secretary,  Lincoln. 
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NEVADA. 

RaflroAd  CommiMieii  and  Public 
Senrice  Commi— ioii* 

H.    F.    BABTOfS,    Chairman,    Carscm 

City. 
J.  F.  Shauohnbsst,  Carson  City. 
W.  H.  SiBiMONS,  Reno. 
E.    H.    Walkier,    Secretary,    Carson 

City. 

NEW  HAMPSHIRE. 

Public  S«nric«  Commission. 

Edwabd   C.   Niles,   Chairman,    Con- 
cord. 
Thoi£as  W.  D;  Wobthen,  Concord. 
William  T.  Gunnison,  Concord. 
Walteb  H.  Timm,  Secretary,  Concord. 

NEW  JERSEY. 

Board  of  Public  Utility  Commis- 
sioners. 

Ralph  W.  E.  Donges,  Chairman, 
Camden. 

John  J.  Treact,  16  Exchange  Place, 
Jersey  City. 

John  W.  Slocum,  Long  Branch. 

Alfred  N.  Barber,  Secretary,  Tren- 
ton. 

NEW  MEXICO. 

State  Corporation  Commission. 

M.  S.  Qeoves,  Chairman,  Santa  Fe. 
O.  L.  Owen,  Santa  Fe. 
Hugh  H.  Williams,  Santa  Fe. 
Edwin    F.    Coard,    Secretary,    Santa 
Fe. 

NEW  YORK. 

Public  Serrice  Commission,  1st 
District. 

Oscar    S.    Straus,    Chairman,    154 

Nassau  St.,  New  York  City. 
Travis  H.  Whitney,  154  Nassau  St., 

New  York  City. 
Henry  W.   Hodge,   164   Nassau   St., 

New  York  City. 
William  Hayward,  164  Nassau  St., 

New  York  City. 


Charles  S.  HEavET,  154  Nassau  St., 
New.  York  City. 

James  B.  Walker,  Secretary,  Tri- 
bune Bldg.,  New  York  City. 

Public  Sorrice  Commission,  2<1 
District. 

Seymoub  Van  Santvoobd,  Chairman* 
Albany. 

Devoe  p.  Hodbon,  Albany. 

William  Temple  Emmet,  Albany. 

Frank  Irvine,  Albany. 

James  O.  Caeb,  Albany. 

Francis  X.  Bibnet,  Secretary,  Al- 
bany. 

NORTH  CAROLINA. 

Corporation  Commission. 

Edwabd   L.   Travis,   Chairman,   Ra- 
leigh. 
William  T.  Lee,  Raleigh. 
Georqb  P.  Pell,  Raleigh. 
A.  J.  Maxwell,  Clerk,  Raleigh. 

NORTH  DAKOTA. 

Board  of  RaOroad  Commissioners. 

W.  H.  Stutsman,  President,  Mandaa. 
W.  H.  Mann,  New  Salem. 
0.  P.  N.  Anderson,  Starkweather. 
Walter  F.  Cushino,  Secretary,  Bis- 
marck. 

OHIO. 
Public  Utilities  Commission. 

Beecher  W.  Walteemire,  Chairman, 

Coliimbus. 
Lawrence  K.  Lanodon,  Columbus. 
Louis  M.  Dat,  Colutnbus. 
D.  H.  Armstrong,  Secretary,  Colimi- 

bus. 

OKLAHOMA. 

Corpomti<m  Commissi<m. 

J.  E.  Love,  Chairman,  Oklahoma  City. 
George  A.  Henshaw,  Oklahoma  City. 
W.  D.  Humphrey,  Oklahoma  City. 
J.    H.    Hyde,    Secretary,    Oklahoma 
City. 
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PUBLIC  SERVICE  COMMISSIONS 


OREGON. 

PaUk  S«r¥ic«  CommitiioB. 

Clyde  B.  Ajtoqhisow,  Chairman,  262 

Court  House,  Portland. 
Fbank  J.  MiLiJSB,  Salem. 
Thoicas  K.  Campbeli.,  Salem. 
Htlen  H.  Cobby,  Secretary,  Salem. 

PENNSYLVANIA. 

Public  Sarrice  Commistion. 

Wm.  D.  B.  Ainey,  Chairman,  Harris- 

buig. 
Samuel     W.     Pennypackeb,     1107 

Franklin   Bk.   Bldg.,   Philadelphia. 
Wm.    a.    Magee,    319    Frick    Bldg., 

Pittsburg. 
JoHJf  S.  Rilling,  Harrbburg. 
John  Monaqhan,  305  Lincoln  Bldg., 

Philadelphia. 
Milton  J.  Bbecht,  Lancaster. 
Michael  J.  Ryan,  1634  Land  Title 

Bldg.,  Philadelphia. 
A.  B.  Millab,  Secretary,  Harrisburg. 


PHILIPPINE  ISLANDS. 

Board    of   Public    Utilities 
Commissioners. 

Mabiano  Cm,  President,  Manila. 

Stephen  Bonsal,  Manila. 

Clyde  A.  DeWitt,  Manila. 

C.  C.  Mitchell,   Secretary,  Manila. 


RHODE  ISLAND. 
Public  Utilities  Commission. 

William  C.  Bliss,  Chairman,  19  Col- 
lege St.,  Providence. 

Samuel  E.  Hudson,  Woonsocket. 

Robebt  F.  Rodman,  Lafayette. 

John  W.  Rowe,  Secretary,  Provi- 
dence. 


G. 


SOUTH  CAieOUNA. 
Railfoad  Comaussioa. 

McD.   Hampton,   Chairman,   Co- 


lumbia. 
John  6.  Ricbabds,  Columbia. 
Fbank  W.  Shealy,  Coliunbia. 
J.  P.  Dabby,  Secretary,  Columbia, 


SOUTH  DAKOTA. 
Board   ol   Railroad   Co<ttmissi< 

J.  J.  MuBpHY»  Chairman,  Piarre. 
P.  W.  DouGHEBTY,  Pierre. 
W.  G.  Smith,  Pierre. 
H.  A.  UsTBUD,  Secretary,  Pierre. 


nNNESSCE. 

Raflroad  Commission. 

B.  A.  Enlob,  Chairman,  Naahyille. 
H.  H.  Hannah,  Nashville. 
Geobob  N.  Welch,  Nashville. 
Miss     Willie     Fields,     Secretary, 
Nashvilla 


TEXAS. 

Railroad  Commission. 

Allison  Maypield,  Chairman,  Aub- 
I      tin. 

William  D.  Williams,  Austin. 
Eable  B.  Maypield,  Austin. 
E.  R.  McLean,  Secretary,  Austin. 

VERMONT. 
Public  Service  Commission. 

RoBEBT  C.   Bacon,   Chairman,  Brat- 

tleboro. 
William  R.  Wabneb,  Vergennes. 
Walteb  a.  Button,  Hardwick. 
Neil    1).    Clauson,    Clerk,    Brattle- 

boro. 
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VIRGINIA. 
State  Corpomtioii  Commiisioii. 

RoBEBT  R.  Pbentis,  Ch|kirmaii,  Rich- 
mond. 

William  F.  Rhea,  Richmond. 

J.  RiCHABO  WiNGFiELD,  Richmond. 

RiCHABD  T.  Wilson,  Clerk,  Rich- 
mond. 

WASHINGTON. 

Public  Service  Comiaittion. 

Chables    a.    Reynolds,    Chairman, 

Olympia. 
Abthub  a.  Lewis,  Olympia. 
Fbank  R.  Spinning,  Olympia. 
J.  H.  Bbown,  Secretary,  Olympia. 

WEST  VIRGINIA. 

Public  Serrice  CommlmoB. 

ELU0T7       KoBTBOOTT,       Qiairman, 

Charleston. 
Vacancy. 


E.  F.  M0B6AN,  Charleeton. 
R.  B.  Bebnheim,  Secretary,  Charles- 
ton. 

WISCONSIN. 

Railroad  CommiMion. 

EUlfobd  Ebickson,  Chairman,  Madi- 
son. 

Cabl  D.  Jackson,  Madison. 

Walteb  Alexandeb,  Madison. 

Habold  L.  Geisse,  Secretary,  Madi- 
son. 

WYOMINa 
Public   Serrice   Commission. 

John  B.  Kendbick,  Governor,  Chair- 
man, Cheyenne. 

Robebt  B.  Fobsythe,  Auditor,  Vice- 
Chairman,  Cheyenne. 

Hebman  B.  Gates,  Treasurer,  Chey- 
enne. 

H.  A.  Floyd,  Secretary,  Cheyenne. 
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ABBREVIATIONS  OF  COMMISSION 
REPORTS 

Ann.  Rep.  Ala.  K.  C Annual  Report  of  the  Alabama  Railroad  Com- 

mission. 
*•        "    Ariz.  C.  C Annual    Report    of    the  Aritona    Corporation 

Commission. 
**        **    Ariz.  R.  C Arizona  Railway  Commission  Annual  Reports. 

1909-10. 
"        "    Ark.  R.  C Arkansas    Railroad    Commission    Annual    Re- 
ports. 
**        ^    Cal.  Bd.  R.  C.  ...CaHfornia  Board  of  Railroad  Commissioners. 

Annual  Reports. 
**        "     Can.  R.  C Board  of  Railway   Commissioners  of   Canada 

Annual  Reports. 
*•        "     Colo.  P.  U.  C.  ...Annual  Report  of  the  Colorado  Public  Util- 
ities  Conunission. 
**        "     Col.  S.  R.  C Colorado   State  Railroad   Commission   Annual 

Reports.     1907-14. 
**        **     Conn.  P.  U.  C.   ..Annual  Report  of  the  Connecticut  Public  Util- 
ities Commission. 
••         "     Conn.  R.  C Annual   Report   of   the   Connecticut   Railroad 

Commissioners.     1853-1911. 
"         "     Dist.  Col.  P.  U.  C.  Annual   Report   of   the   District   of   Columbia 

Public  Utilities  Commission. 
•*         "     Fla.  R.  C Annual  Report  of  the  Railroad  Commissioners 

for  the  State  of  Florida. 
**        "     Ga.  R.  C Annual  Report  of  th6  Railroad  Commission  of 

Georgia. 
«         "     Houston,  Tex.,  P. 

S.  C Houston,  Texas,  Public  Service  Commissioner, 

Annual  Reports.  • 

*•        "    la.  R.  C Annual  Report  of  the  Iowa  Board  of  Railroad 

Commissioners. 
"        "     Ida.  P.  U.  C Annual  Report  of  the  Idaho  Public  Utilities 

Commission. 

••        "     111.  P.  U.  C Annual  Report  of  the  Public  Utilities  Commis- 

•  sion  of  Illinois. 

**        "     111.  R.  k  W.  C.  ..Annual   Report   of  the   Illinois   Railroad   and 

Warehouse  Commission.     1871-1913. 
**        "     Ind.  P.  S.  C Annual  Report  of  the  Indiana  Public  Service 

Commission. 
**        "    Ind.  R.  C Annual  Report  of  the  Railroad  Commission  of 

Indiana.     1906-1912. 
xi 
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xii  ABBREVIATIONS. 

Ann.  Rep.  Kan.  R.  C Annual  Report  of  the  Railroad  Commissioners 
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WASHINGTON  PUBLIC  SERVICE  COMMISSION. 

GEORGE  E.  LEE 

17. 

CAMAS  PRAIRIE  RAILROAD  COMPANY. 

[No.  1938.] 

Service  —  MaUroads  —  Spur  track  —  When  required. 

A  railroad  company  will  be  required  to  construct  a  spur  to  ae- 
commodate  wheat  growers  in  tributary  territory,  although  the  point  of 
construction  is  only  2  miles  from  a  station,  where  the  cost  will  be  paid 
by  the  growers  and  their  traffic  will  more  than  compensate  for  the  ex- 
pense of  maintenance;  and  where  a  highway  will  cost  an  unreasonably 
large  sum  and,  even  if  obtained,  will  not,  on  account  of  the  distance, 
make  hauling  economical. 

[September  8,  1916.] 

Complaint  by  Gteorge  E.  Lee,  representing  himself  and  other 
fanners,  to  compel  the  Camas  Prairie  Railroad  Company  to  con- 
struct a  spur  track  at  a  point  a'bout  .2  miles  west  of  Penewawa ; 
spur  ordered  to  be  constructed  at  the  cost  of  complainant. 

By  the  Commission :    This  cause  came  on  for  hearing  before 

the  Public  Service  Commission  of  Washington  at  Penewawa, 

Washington,  on  August  2,  1915,  Commissioner  Arthur  A.  Lewis 

being  present.     The  complainant  was  represented  by  Messrs.  F. 

L.  Stotler  and  J.  M.  Pickrell.     Respondent  was  represented  by 

Mr.  James  E.  Babb.    The  hearing  was  adjourned  to  the  residence 
P.U.R.1016B.  1 
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2  WASHINGTON  PUBLIC  SERVICE  COMMISSION. 

of  Mr.  Greorge  E.  Lee,  complainant,  located  about  2  miles  west- 
erly from  Penewawa  and  near  respondent's  railway,  at  which 
place  witnesses  were  sworn  and  examined,  and  hearing  concluded. 
Briefs  were  filed  by  complainant  and  respondent.  The  Commis- 
sion having  fully  considered  the  evidence  and  argument  of  coun- 
sel, and  being  fully  advised  in  tie  premise^  inakes  the  folbwiag: 

FiNDrirGS  OF  FACT. 

That  the  complainant,  George  E.  I^ee,  ts  Ihe  holder  of  the  con- 
tract for  the  puroha^  of  $  tract  of  land  lying  north  of  and 
adjacent  to  the  railway  right  of  way  of  respondent,  at  a  point  ap- 
proximately 2  miles  west  of  Penewawa,  Whitman  county,  Wash- 
ington, measured  along  the  respondent's  railway  track,  which 
tract  includes  the  land  north  of  and  adjacent  to  the  right  of  way 
of  said  railway  at  a  point  approximately  500  feet  w^t  of  mile 
post  22  of  said  railway  line.  One  J.  W.  Rogers,  from  wHom  com- 
plainant contracted  to  purchase  said  lands,  holds  a  mortgage  for 
the  purchase  price.  Besides  his  own  interests,  complainant  rep- 
resented upwards  of  twenty-five  farmers  residing  north  of,  and 
within  a  radius  of  from  4  to  15  miles  of,  respondent's  railway 
and  complainant's  said  residence. 

II..  Respondent  is  a  railway  company  organized  -under  the 
laws  of"  Oregon,  and  owns  and  operates  a  line  of  single-track  rail- 
way extending  from  Lewiston,  Idaho,  to  Riparia,  Washington, 
following  along  or  near  the  north  bank  of  Snake  river,  and  pass- 
ing through  the  town  of  Penewawa,  Whitman  county,  Washing- 
ton. Said  railway  line  is  approximately  78  miles  in  length. 
There  are  eighteen  sidings  and  spur  tracks  connected  with  said 
main  line,  in  addition  to  the  sidings  and  spurs  located  at  Lewis- 
ton  and  Riparia.  Respondent  operates  two  passenger  trains  each 
day  and  one  freight  train  in  each  direction,  making  a  total  of 
six  trains  operated  over  said'  railway  daily.  The  nearest  siding 
or  spur  west  of  Penewawa  is  located  5  miles  from  that  station 
measured  aloiig  the  railway  track.  Respondent's  railway  line  is 
located  in  Ae  Snake  river  oanon.  The  country  traversed  by  said 
line  consists  of  what  is  commonly  known  as  a  series  of  river  bars, 
small  tracts  of  land  between  the  foot  of  the  northerly  wall  of  the 
canon  and  the  river,  such  tracts  varying  in  length  up  and  down 
the  river  from  about  ^  mile  to  about  3  miles,  these  bars  bcMng: 
P.U.K.1916B. 
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separated  by  ledges  of  stone  or  other  formation  extending  from 
the  foot  of  the  canon  to  the  edge  of  the  river^  leaving  practically 
no  level  or  tillable  land  between  the  foothill  and  the  water. 
From  nearly  all  of  these  bars  wagon  roads  have  been  constructed 
leading  through  deep  gulches  or  canons  up  to  the  plateau  located 
north  of  the  river,  which  comprises  a  large  portion  of  the  wheat- 
growing  area  of  the  south  side  of  Whitman  county.  The  Pene- 
wawa  bar  is  one  of  the  largest,  if  not  the  largest,  of  the  bars 
traversed  by  respondents  railway  line,  and  the  present  station 
of  Fenewawa  is  located  approximately  2  miles  east  of  the  west 
end  of  the  bar,  the  Penewawa  bar  being  about  3  miles  in  length. 
Near  the  upper  or  eastern  end  of  the  Penewawa  bar  the  Long 
Hollow  canon  terminates.  A  wagon  road  traverses  this  canon, 
connecting  the  bar  with  the  highlands  on  the  plateau  above  and  to 
the  north  of  the  railway.  This  highway  extends  to  Penewawa 
station.  A  second  canon,  which  terminates  near  Penewawa  sta- 
tion, is  also  traversed  by  a  wagon  road  leading  from  the  station  to 
the  highlands  to  the  north.  About  1^  miles  west  of  Penewawa 
station  a  third  canon  is  located,  through  which  has  recently  been 
constructed  what  is  known  as  the  "Andy  Horton,''  or  "Smith- 
Horton"  road.  This  highway  extends  from  the  respondent's  rail- 
way northerly  through  the  canon,  ascending  on  a  reasonably  good 
grade  to  the  plateau  to  the  north  of  the  railway,  where  a  connec- 
tion is  made  with  an  elaborate  system  of  highways  located  in  the 
wheat-raising  belt,  lying  within  the  half  circle  bordered  by  the 
towns  of  Hay,  La  Crosse,  Winona,  Endicptt,  Diamond,  Colfax, 
and  Pullman  in  Whitman  county,  Washington,  all  of  the  towns 
last  named  being  located  on  the  main  line  of  the  Oregon-Wash- 
ington Kailroad  &  Navigation  Company.  The  Andy  Horton 
road  was  (jonstructed  by  Whitman  county  during  the  year  1915 
at  a  cost  of  approximately  $8,000,  one  fifth  of  which,  or  about 
$1,600,  was  paid  to  the  county  by  farmers  located  in  the  wheat 
belt  naturally  tributary  to  the  respondent's  railway  line  via  said 
Andy  Horton  road,  such  farmers  being  among  the  persons  repre- 
sented by  complainant  in  this  proceeding.  These  farmers  also 
procured,  by  donation  or  otherwise,  right  of  way  for  the  highway 
mentioned,  and  entered  into  an  agreement  with  the  county  to 
"straw"  the  road  before  same  should  be  open  to  traffic,  in  order 

that  the  road  should  be  protected  against  cutting  by  heavy  traffic, 
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which  would  result  from  its  use  before  the  surface  should  become 
hardened  and  packed.  The  road  was  "constructed  after  the 
winter  and  spring  rainfall  had  ceased,  and,  if  used  before  the  soil 
should  be  wet  by  the  fall  rains,  heavy  traffic  would  cut  "chuck 
holes"  or  "ruts"  in  the  surface. 

III.  The  farmers  naturally  tributary  to  respondent's  railway 
line,  via  the  Andy  Horton  road,  produce  approximately  200,000 
bushels  of  wheat  annually,  nearly  all  of  which  has  heretofore 
been  hauled  to  the  stations  of  Hay,  La  Crosse,  and  Endicott  on 
the  Oregon- Washington  Eailroad  &  Navigation  Company's  line. 
The  cost  of  wagon  haul  to  the  stations  named  has  been  about  1 
cent  per  ssick  per  mile,  a  sack  containing  about  2^  bushels.  As 
fairly  illustrative  of  the  manner  in  which  the  establishment  of  a 
spur  at  the  point  petitioned  for  would  affect  the  farmers  located 
in  the  area  naturally  tributary  to  respondent's  line  via  the  Andy 
Horton  road,  the  following  instances  are  cited : 

John  Zearing,  one  of  the  farmers  who  contributed  to  the  con- 
struction of  the  Andy  Horton  road,  having  paid  $820  on  account 
thereof,  is  located  on  the  plateau  north  of  the  lower  end  of  Pene- 
wawa  bar.  His  wheat  production  runs  from  fifteen  to  twenty- 
four  thousand  bushels  per  year.  The  cost  of  the  wagon  haul  from 
his  farm  to  Hay,  the  most  accessible  station  at  present,  is  13 
cents  per  sack,  while  the  cost  of  delivery  to  the  proposed  spur 
would  be  about  5  or  6  cents  per  sack,  making  a  saving  of  about  3 
cents  per  sack  or  $415  on  15,000  bushels,  the  estimated  crop  for 
1915.  This  fanner  uses  from  10  to  12  tons  of  coal  per  year, 
which  is  obtained  from  the  railway  station  at  which  his  wheat  is 
delivered  in  order  to  secure  a  load  for  the  back  haul.  Zearing's 
place  is  41  miles  north  of  the  proposed  spur. 

Robert  Finley  farms  1,100  acres.  His  farm  is  located  6J 
miles  from  the  location  of  the  proposed  spur.  His  nearest  acces- 
sible railway  station  at  present  is  La  Crosse,  a  distance  of  12 
miles  from  his  farm.  His  1915  wheat  crop  is  approximately 
18,000  bushels.  The  wagon-haul  rate  to  La  Crosse  is  12  cents 
per  sack.  The  rate  to  the  proposed  spur  would  be  6  cents  per 
sack.  Finley's  saving,  if  permitted  to  deliver  his  grain  to  the 
respondent  at  the  proposed  spur,  would  be  approximately  $450 
per  year,  Finley  paid  $350  toward  the  construction  of  the  old 
road. 

P.U.R.1916B. 
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IV.  The  Andy  Hort<m  or  Smith-Horton  road  intersects  re- 
spondent's railway  line  at  a  point  approximately  1^  miles  west 
of  the  station  at  Fenewawa  and  about  ^  mile  east  of  the  place  at 
which  petitioner  desires  the  construction  of  a  spur  track.  Peti- 
tioner proposes  to  donate  right  of  way  and  construct  a  road  ex- 
tending from  a  point  on  the  Horton  road  about  900  feet  northerly 
from  its  intersection  with  the  respondent's  railway,  thence  diag- 
onally across  respondent's  property  (under  contract),  to  a  point 
500  feet  west  of  respondent's  mile  post  22.  From  the  station  at 
Penewawa  a  public  highway  is  located  between  respondent's  rail- 
way line  and  the  north  wall  of  the  Snake  river  canon,  which  ex- 
tends for  a  distance  of  about  1  mile  west  of  the  Penawawa  station, 
leaving  a  distance  of  approximately  i  mile  from  the  end  of  the 
public  highway  mentioned  to  the  intersection  of  respondent's 
railway  by  the  Horton  road,  where  no  right  of  way  for  a  public 
highway  has  been  obtained.  There  is,  however,  a  wagon  trail  ex- 
tending across  private  land  from  the  Horton  road  to  connect  with 
the  public  road  which  leads  on  easterly  to  the  Penewawa  station. 
The  difference  in  hauling  distance  between  the  farms  located  in 
the  area  tributary  to  respondent's  line  via  the  Horton  road,  to 
Penewawa  station,  and  from  such  farms  to  the  point  where  the 
proposed  spur  is  desired,  would  be  at  least  1  mile  oile  way  and  2 
miles  a  round  trip.  The  character  of  the  soil  between  Penewawa 
station  and  the  Horton  road  is  such  that  a  good  hard  surface  can- 
not be  obtained  without  the  expenditure  of  an  unreasonably  large 
sum  of  money.  The  additional  distance  of  2  miles  on  the  round- 
trip  haul,  assuming  that  a  good  highway  should  be  made  available 
between  the  Horton  road  and  Penewawa  station,  would  prevent 
many  of  the  farmers  affected  from  making  two  tripa  per  day 
when  hauling  grain  from  their  farms  to  the  railway,  while  many 
of  such  farmers  will  be  able  to  make  two  round  trips  per  day 
when  hauling  grain  to  respondent's  line  if  the  proposed  spur  shall 
be  constructed.  The  burden  on  the  shippers  naturally  tributary 
to  respondent's  line  at  the  point  where  the  proposed  spur  is  de- 
sired which  would  result  from  being  required  to  haul  to  Penewa- 
wa station  would  be  greatly  in  excess  of  any  expense  or  inconven- 
ience to  the  defendant  which  might  arise  through  the  construction 
and  maintenance  of  the  proposed  spur.  The  grain  naturally 
tributary  to  respondent's  line  via  the  Horton  road,  and  which 
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would  undoubtedly  be  delivered  to  respondent  at  the  proposed 
spur,  would  be  not  less  than  120,000  bushels  annually.  Without 
the  construction  of  the  proposed  spur  a  large  proportion  of  this 
grain  would  continue  to  go  to  the  stations  on  the  Oregon-Washing- 
ton Railroad  &  Navigation  Company's  line,  even  with  a  good 
highway  connecting  the  station  of  Penewawa  with  the  Horton 
road,  and  the  freight  earnings  thereon  to  which  respondent's  line 
is  naturally  entitled  would  be  lost  to  respondent.  The  freight 
earnings  on  this  grain,  to  say  nothing  of  freight  earnings  on  other 
commodities  which  would  undoubtedly  accrue  to  respondent's 
line  by  reason  of  the  maintenance  of  the  proposed  spur,  will 
amply  compensate  respondent  for  any  expense  or  inconvenience 
which  may  arise  out  of  the  maintenance  of  said  spur,  and  will  un- 
doubtedly exceed  such  expense  or  inconvenience  by  a  very  sub- 
stantial sum,  and  the  Commission  is  unable  to  find  from  the  evi- 
dence any  reason  why  respondent  should  not  be  anxious  to  divert 
this  traffic  to  which  it  is  legitimately  entitled  to  its  own  line  by 
voluntarily  providing  the  facility  desired. 

V.  Mr.  Finch,  manager  of  respondent's  railway  line,  conceded 
on  the  stand  that  so  far  as  physical  conditions  are  concerned  there 
is  no  reason  why  the  proposed  spur  cannot  be  constructed  and 
maintained  at  a  point  500  feet  west  of  mile  post  22,  which  is 
approximately  2  miles  west  of  the  station  at  Penewawa,  and  the 
Commission  finds  that  there  is  ample  room  on  respondent's  right- 
of-way  at  said  point  upon  which  to  construct  said  spur  track. 
The  construction  and  maintenance  of  a  spur  track  400  feet  in 
length  on  the  north  side  of  respondent's  railway  at  said  point  500 
feet  west  of  mile  post  22  of  said  railway,  together  with  the  nec- 
essary switch  connection  with  respondent's  said  railway,  are  nec- 
essary, practicable,  can  be  put  in  and  operated  with  safety,  and 
the  business  therefor  is  sufficient  to  justify  the  same.  That  two 
weeks  is  a  reasonable  time  to  allow  for  the  construction  of  said 
spur. 

Wherefore,  it  is  ordered  that  respondent,  within  thirty  days 
from  the  date  of  service  of  this  order  upon  it,  construct  upon  its 
own  property  on  the  north  side  of  its  main  line,  at  a  point  500 
feet  west  of  respondent's  mile  post  22,  being  a  point  approxi- 
mately 2  miles  west  of  Penewawa  station,  in  Whitman  county, 
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Washington,  a  spur  track  400  feet  in  length,  with  switch  connec- 
tion with  respondent's  said  line  of  railway. 

It  is  further  ordered  that  complainant  shall  deposit  with  re- 
spondent  a  sum  equal  to  the  cost  of  constructing  said  spur  track 
and  switch  connection,  as  estimated  by  respondent^  within  ten 
days  from  date  of  denuind  therefor  and  delivery  of  oopy  of  auch 
estimate  to  complainant  Should  complainant  deem  the  esti- 
mated cost  of  construction  of  said  spur  track  and  switch  connec- 
tion to  be  unreasonable  and  excessive,  application  may  be  made 
to  the  Oonmiission  to  have  the  legitimate  cost  and  expense  of 
constructing  such  spur  and  switch  connection  determined  by  the 
Conmiission  before  such  deposit  is  made,  provided,  however,  that 
the  time  within  which  such  spur  track  shall  be  constructed  shall 
be  automatically  extended  for  a  period  equal  to  the  time  interven- 
ing between  the  demand  upon  complainant  by  respondent  for 
such  deposit  and  delivery  of  itemized  estimate  of  cost  to  complain- 
ant, and  the  date  upon  which  such  deposit  is  made  by  complain- 
ant. 

It  is  further  ordered  that  within  thirty  days  after  completion 
of  said  spur  track  and  switch  connection,  respondent  shall  refund 
to  complainant  the  difference,  if  any,  between  the  amoimt  so  de- 
posited by  complainant  with  respondent  and  the  legitimate  cost 
and  expense  of  constructing  such  spur  track  and  switch  connec- 
tion. If  complainant  shall  deem  the  amount  retained  from  said 
deposit  by  respondent  to  be  in  excess  of  the  legitimate  cost  and 
expense  of  constructing  said  spur  track  and  switch  connection, 
application  may  be  made  to  the  Commission  by  complainant  for 
a  further  hearing,  and,  after  notice  to  respoi^dent  and  full  hear- 
ing and  investigation,  the  Commission  will  determine  in  separate 
items  the  legitimate  cost  and  expense  of  constructing  said  spur 
track  and  switch  connection  in  the  manner  provided  by  statute. 

Witness  the  Public  Service  Commission  of  Washington,  this 
8th  day  of  September,  1916. 

The  Public  Service  Commission  of  Washington,  by  C.  A.  Rey- 
nolds, Chairman;  Arthur  A.  Lewis  and  Frank  R  Spinning, 

Commissioners* 
P.U.R.19ieB. 
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ARIZONA  COIU»ORATION  COMMISSION. 

IN  RE  SOUTHERN  PACIFIC  COMPANY, 
[Docket  No.  290.] 

Security  isBueS'^C^mmissimi  powers  —  Out  of  state  honds. 

The  Arixona  atatate  (^  2327  («),  chapter  XI.  Rev.  Stat.  1913) 
providing  that  no  corporation  shall  encuml^r  the  whole  or  any  part 
of  its  railroad  without  the  consent  of  the  Commission  cannot  be  held 
inapplicable  to  bonds  to  reimburse  a  railroad  company  for  erpenditurei 
in  acquiring  Oregon  property,  although  the  bonda  are  not  to  be  issued 
in  Arizona  or  to  be  payable  there,  and  are  not  to  be  secured  by  any 
lien  on  the  company's  Arizona  property,  where  it  does  not  appear  wheth- 
er, in  the  event  of  a  foreclosure,  a  deficiency  judgment  might  not  be 
taken  against  other  property,  or  what  relation  the  bond  iaaue  bears  to 
the  whole  property  of  the  railroad. 

[December  6,  1915J 

Application  for  ruling  that  Arizona  Public  Service  Corpora- 
tion statute  governing  issuance  of  bonds  by  railroads  is  inapplica- 
ble to  bonds  to  reimburse  the  company  for  expenditures  in  ac- 
quiring property  in  another  state ;  denied. 

By  the  Commission:  This  deals  with  an  application  filed  Sep- 
tember 3d  by  Southern  Pacific  Company,  a  Kentucky  corpora- 
tion, for  a  ruling  to  the  eflFect  that  the  provisions  of  the  laws  of 
Arizona  governing  the  issuance  of  bonds  by  public  service  corpora- 
tions are  not  applicable  to  and  would  not  aflFect  the  bonds  proposed 
to  be  issued  by  applicant  company  as  set  forth  in  its  petition. 

Counsel  for  applicant,  Southern  Pacific  Company,  has  ap- 
peared informally  before  the  Commission  several  times  in  con- 
nection with  the  pending  application,  and  has  agreed  to  supply 
the  Commission  with  the  essential  details  embodied  in  the  pro- 
posed bonds.  This  has  not  been  furnished.  The  application  was 
set  for  formal  hearing  on  September  14th,  in  the  office  of  the 
Commission,  at  which  time  and  place  Attorney  J,  C.  Forest 
appeared  on  behalf  of  the  Southern  Pacific  Company, 

From  the  application  and  statement  of  counsel,  it  appears  that 
the  Southern  Pacific  Company  acquired  as  of  June  30,  1915, 
and  is  now  the  owner  of  certain  additional  lines  of  railroad  sit- 
uate entirely  in  the  state  of  Oregon,  aggregating  a  reported  mile- 
age of  340.33  miles. 
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The  petition  states: 

'^In  order  to  reimburse  applicant  for  its  ezpaiditores  in  ae- 
quiring  said  Oregon  properties,  it  will  be  necessary  for  appli- 
cant to  issue  and  sell  its  bonds  secured  by  a  mortgage  or  deed 
of  trust  upon  the  lines  of  railroad  and  other  property  owned  by 
applicant  as  aforesaid  in  the  state  of  Oregon.  The  bonds  se 
cured  by  the  mortgage  or  deed  of  trust  will  be  payable  at  periods 
of  more  than  twdire  months  from  the  date  thereof ,  and  in  the 
usual  corporate  form,  and  will  be  authorized  by  the  board  of 
directors  of  applicant  at  such  board's  regular  meeting  place  in 
the  city  of  New  York.  The  mortgagee  or  trustee  will  be  a 
nonresident  of  Arizona.  The  rule  of  interest  and  other  details 
will  depend  upon  market  conditions  at  the  time  the  bonds  are 
issued.  The  total  bond  issue  will  probably  approximate  the 
amount  of  applicant's  investment  in  such  properties.  None  of 
such  bonds  will  be  authorized,  executed,  authenticated,  delivered, 
or  payable  in  the  state  of  Arizona.  None  of  the  property  securing 
the  payment  of  such  bonds  will  be  situate  in  the  state  of  Ari- 
zona, and  the  said  mortgage  or  deed  of  trust  will  not  constitute 
a  lien  upon  any  property  within  the  state  of  Arizona." 

Paragraph  2327  (a)  chapter  XL  Revised  Statutes  of  Ari- 
zona 1918,  reads  in  part: 

"No  railroad  corporation  .  .  .  shall  henceforth  sell, 
lease,  assign,  mortgage,  or  otherwise  dispose  of  or  encumber  the 
whole  or  any  part  of  its  railroad  ...  or  system,  without 
first  having  secured  from  the  Commission  an  order  authorizing 
it  so  to  do.  Every  ..  .  .  mortgage,  disposition,  encumbrance 
.  .  .  made  other  than  in  accordance  with  the  order  of  the 
Conmiission  authorizing  the  same  shall  be  void." 

It  appears  from  the  application  that  the  Southern  Pacific  Com- 
pany is  to  bond  its  property  in  Oregon  for  the  full  purchase 
price  of  the  lines  recently  acquired.  The  Conmiission  has  been 
unable  to  ascertain  tiie  form  of  trust  deed,  bond,  or  mortgage, 
and  whether,  in  event  foreclosure  should  be  invoked  by  the  bond- 
holders, a  deficiency  judgment  may  be  taken  against  the  other 
propertjr  of  the  Southern  Pacific,  or  not.  There  is  not  suffi- 
cient before  us  to  determine  just  what  relation  the  proposed 
bond  issue  bears  to  the  whole  property  of  the  Southern  Pacific. 
It  seems  clear  that  a  railroad  owning  property  and  operating  in 
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Arizona  cannot  legally  encumber  "the  whole  or  any  part  of  its 
railroad"  without  having  secured  an  order  permitting  it  80  to  do. 
Upon  the  record,  we  are  of  the  opinion  that  the  application 
should  be  denied. 

It  is  ordered  that  application  of  the  Southern  Pacific  Com- 
pany for  a  ruling  that  the  provisions  of  the  Public.  Service  CJor- 
poration  act  governing  the  issuance  of  bonds  by  public  service 
corporations  are  not  applicable  to  and  would  not  affect  tiie  bonds 
proposed  to  be  issued  by  Southern  Pacific  Company  as  set  forth 
in  its  petition,  be  and  the  same  is  hereby  denied. 

Arizona  Corporation  Ccmimission. 


IliLINOIS  PUBLIC  UTIIilTIBS  COMMISSION. 

AMERICAN  STEEL  FOUNDRIES 

V. 

KINLOCH  TELEPHONE  COMPANY  et  al. 
[No.  3938.] 

Franchise -^  Switch  track  in  street '^  Collateral  attach. 

1.  The  right  to  maintain  a  switch  track  constructed  in  a  street, 
under  color  of  municipal  authority,  cannot  be  attacked  foy  a  telephone 
company  in  a  proceeding  to  require  it  to  move  its  poles'  further  away 
from  the  track. 

Apportionment -^  Expense  of  moving  poles  awau  from  railroad  trach 
to  give  safe  elearanoe. 

2.  Hie  expense  of  moving  a  pole  line  further  away  from  a  railroad 
track  for  safe  clearance  should  be  apportioned  according  to  priority  of 
occupancy,  where  it  appears  that  part  of  the  track  was  built  prior  to 
and  part  after  the  erection  of  the  pole  line. 

[November  3,  1915.] 

Complaint  alleging  that  Kinloch  Telephone  Company  erected 
its  poles  along  the  switch  track  of  the  complainant  without  allow- 
ing sufficient  clearance  space  to  comply  with  the  Commission's 
conference  ruling  on  that  subject;  order  providing  for  the.  re- 
moval of  the  pole  line  and  apportioning  the  expense  between  the 
owner  of  the  track  and  the  telephone  company  according  to 
priority  of  occupancy,  conditioned  upon  the  agreement  of  the 
complainant  to  pay  the  portion  of  the  expense  so  determined. 
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By  the  Commission:  The  complaint  in  this  case  sets  forth 
that  the  complainant  is  a  corporation  engaged  in  the  manuf ac- 
tore  of  steel  castings,  with  a  plant  located  at  East  St.  Louis, 
Illinois,  the  eastern  boundary  of  complainant's  property  being 
along  Weber  street  between  Missouri  avenue  and  Broadway; 
that  the  Kinloch  Telephone  Company  is  a  public  utility  subject 
to  the  jurisdiction  of  this  Commission ;  that  the  said  respondent 
has  erected  a  telephone  line  consisting  of  poles  and  wires  on  said 
Weber  street  between  Broadway  and  Missouri  avenue,  this  line 
being  parallel  to  a  certain  switch  track  owned  by  the  complain- 
ant ;  that  said  respondent,  in  erecting  its  telephone  line,  located 
its  poles  so  close  to  complainant's  switch  track  that  insufficient 
clearance  was  allowed  to  comply  with  Conference  Ruling  No.  17 
of  this  Commission. 

The  complaint  further  recites  that  the  respondent  the  Terminal 
Railroad  Association  of  St.  Louis  is  threatening  to  discontinue 
switching  service  over  complainant's  said  switch  track  unless 
proper  clearance  is  provided;  that  the  respondent  the  Kinloch 
company  has  refused  to  move  said  pole  line  so  as  to  provide  the 
necessary  clearance.  The  complaint  concludes  with  a  prayer  that 
the  Commission  enter  such  order  in  the  premises  as  may  seem 
meet. 

The  Kinloch  Telephone  Company,  in  its  answer,  avers  that  it 
erected  its  pole  line  on  the  said  Weber  street  before  the  com* 
plainant  constructed  its  railroad  switch  track  in  said  street,  and 
that  if  there  is  not  sufficient  clearance,  it  was  caused  bv  the 
complainant  in  l)uilding  its  track  so  close  to  the  pole  line  of  the 
Kinloch  company.  The  respondent  the  Terminal  Railroad  Asso- 
ciation of  St.  Louis  also  filed  an  answer,  in  which  it  disclaimed 
any  responsibility  for  the  conditions  set  forth  in  the  complaint. 

Hearings  were  held  before  the  Commission  at  Springfield, 
Illinois,  on  July  7  and  July  16,  1915,  in  this  case.  B.  J. 
Cramer,  attorney,  and  J.  S.  Goddard,  engineer,  appeared  on 
behalf  of  the  complainant.  R.  C.  and  B.  J.  Kramer  appeared 
on  behalf  of  the  respondents.  Briefs  have  been  filed  by  Dan 
McGlynn,  attorney,  on  behalf  of  the  Kinloch  Telephone  Com- 
pany and  by  Kramer,  Kramer,  &  Campbell,  attorneys,  on  behalf 
of  the  Terminal  Railroad  Association  of  St.  Louis. 

From  the  evidence  in  this  case,  it  appears  that  the  complainant 
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owns  and  operates  a  manufacturing  plant  located  on  the  west  side 
of  Weber  street  (formerly  called  Twenty-first  street)  between 
Missouri  avenue  and  Broadway  in  the  city  of  East  St.  Louis, 
Illinois.  This  plant  was  constructed  in  1909  by  complainant's 
predecessor.  In  about  the  year  1902,  it  appears  that  the  switch 
track  owned  by  the  complainant  was  constructed.  This  switch 
track  connected  at  Missouri  aven\ie  with  the  main  track  of  the 
terminal  association,  which  had  theretofore  been  laid  in  said 
Weber  street,  and  from  that  point  it  extended  to  about  100  feet 
south  of  Kansas  avenue.  Sometime  subsequent  to  the  year  1906 
this  switch  track  was  extended  south  in  said  Weber  street  to 
Broadway,  the  latter  being  the  first  intersecting  street  south  of 
Kansas  avenue.  For  most  of  its  length  this  switch  tract  lies 
parallel  to  the  main  track  of  the  Terminal  Railroad  Association 
in  said  Weber  street.  Alongside  of  this  switch  track  there  is 
at  the  present  time  a  line  of  seven  telephone  poles  owned  by  ikb 
Kinloch  company,  all  but  one  of  said  poles  being  on  the  east 
side  of  the  switch  track  and  between  it  and  the  main  track  of 
the  terminal  association.  Six  of  said  poles  are  located  at  dis- 
tances varying  from  6  feet  to  8  feet  3  inches  from  said  switch 
track  and  three  of  them  stand  less  than  8  feet  from  the  track  of 
the  terminal  association.  The  evidence  shows  that  this  pole  line 
was  erected  in  February,  1905,  that  being  subsequent  to  the  con- 
struction of  that  portion  of  the  switch  track  that  was  laid  in 
1902.  The  remaining  portion  of  the  switch  track  was  con- 
structed subsequent  to  the  erection  of  said  pole  line.  The  main 
track  of  the  terminal  association,  above  referred  to,  was  con- 
structed before  any  portion  of  said  pole  line  was  built.  There 
are  4  poles  located  adjacent  to  the  portion  of  complainant's  switch 
track  that  was  built  in  1902,  and  the  remaining  3  poles  are  now 
located  close  to  the  portion  of  said  switch  track  that  was  built 
subsequent  to  1906. 

Paragraph  14  of  Conference  Ruling  No.  17  adopted  by  this 
Commission  February  19, 1915,  provides  in  part  as  follows: 

"No  track  shall  be  constructed  adjacent  to  any  building  or 
other  structure,  nor  shall  any  signal  post,  switch  stand,  build- 
ing, or  other  structure  be  constructed  adjacent  to  any  track  which 
has  a  horizontal  clearance  of  less  than  8  feet  6  inches  from  the 
center  of  the  track." 
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It  therefore  appears  that  6  of  said  poles  are  closer  to  com- 
plainant's 3witch  track  than  is  permitted  under  the  above  rul- 
ing, and  several  of  said  poles  are  also  closer  to  the  main  track  of 
the  terminal  association  than  is  allowed  by  said  ruling*  It  also 
appears  that  the  lack  of  clearance  between  said  pole  line  and  the 
railroad  tracks  in  question  creates  a  dangerous  situation,  and 
that  the  terminal  association  has  served  notice  upon  the  com- 
plainant that  unless  conditions  are  remedied  so  as  to  provide 
proper  clearances  as  provided  by  said  Conference  Kuling  No.  17, 
it  will  discontinue  service  over  said  switch  track  to  complain- 
ant's plant. 

The  records  show  that  Weber  street  is  so  occupied  by  railroad 
tracks  and  telegraph  and  telephone  poles  that  it  is  not  possible 
to  shift  the  pole  line  in  question  and  thus  provide  sufficient  clear- 
ance. 

[1]  The  principal  question  presented  is  as  to  who  should  bear 
the  expense  that  will  necessarily  be  incurred  in  changing  the 
location  of  said  poles  or  sufficient  of  them  to  provide  clearance 
space  to  comply  with  the  conference  ruling  above  mentioned.  The 
Kinloch  company  admits  that  a  portion  of  said  switch  track  was 
laid  prior  to  the  erection  of  its  pole  line,  but  contends  that  when 
said  switch  track  was  originally  kid  by  complainants  prede- 
cessor the  latter  had  no  valid  license  or  franchise  from  the  city 
authorizing  the  construction  of  same,  and  that  at  this  time  com- 
plainant has  no  valid  franchide  authorizing  it  to  maintain  and 
operate  said  track* 

In  view  of  the  conclusion  we  have  reached  in  this  case,  it  will 
not  be  necessary  for  the  Commission  to  attempt  to  determine  the 
validity  of  the  rights  secured  from  the  city  by  complainant's 
predecessor  and  under  which  this  switch  track  was  laid  and  is 
still  maintained.  It  appears  that  the  track  in  question  wap  con- 
structed under  at  least  color  of  authority  from  the  municipality 
which  at  that  time  had  control  over  the  street  in  question,  and 
we  are  of  the  opinion  that  the  right  of  complainant  to  maintain 
said  switch  track  cannot  be  attacked  by  respondent  in  a  collateral 
proceeding  of  this  kind.  Chicago  Teleph.  Co.  v.  Northwestern 
Teleph.  Co.  199  111.  324,  66  N.  E.  329. 

[2]   In  our  opinion,  the  dangerous  situation  which  now  exists 

at  the  place  in  question  arises  from  the  actual  occupancy  of  said 
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street  by  the  several  parties  to  this  proceeding,  rather  than  from 
the  franchises  granted  by  the  city  to  use  the  street,  and  that 
therefore  the  expense  of  moving  said  pole  line  to  relieve  the  sit- 
uation should  be  pro  rated  according  to  the  priority  of  said  occu- 
pancy. Under  this  plan,  it  appears  that  the  complainant  should 
bear  three  sevenths  of  the  cost  of  removing  and  relocating  said 
pole  line,  or  so  much  of  said  pole  line  as  it  may  be  necessary  to 
alter  or  relocate.  The  remaining  four  sevenths  of  such  expense 
should  be  borne  by  the  Kinloch  Telephone  Company. 

It  is  therefore  ordered  that  the  Kinloch  Telephone  Company 
shall  remove  or  relocate  its  telephone  pole  line  now  located  in 
said  Weber  street  between  Missouri  avenue  and  Broadway  in  the 
city  of  East  St.  Louis,  Illinois,  so  that  said  poles  will  not  be  less 
than  8  feet  6  inches  from  the  center  of  any  railroad  or  switch 
track  now  located  in  said  street. 

It  is  further  ordered  that  the  complainant,  the  American 
Steel  Foundries,  shall  bear  three  sevenths  of  the  expense  of  re- 
moving or  relocating  said  pole  line,  and  that  the  respondent  the 
Kinloch  Telephone  Company  shall  bear  the  remainder  of  such 
expense. 

This  order  shall  not  become  effective  unless  the  complainant, 
the  American  Steel  Foundries,  shall  within  ten  days  from  the 
date  of  this  order  report  to  this  Commission  in  writing  that  it  is 
willing  to  bear  the  portion  of  the  expense  of  removing  or  relocat- 
ing said  pole  line  that  is  herein  determined  should  be  borne  by  it. 

The  Commission  reserves  jurisdiction  of  the  subject-matter 
and  of  the  parties  for  the  purpose  of  making  such  modifications 
in  this  order  or  of  entering  any  further  order  in  the  case  that  the 
facts  may  warrant. 

By  order  of  the  Commission  this  3d  day  of  November,  1915. 
Dated  at  Springfield,  Illinois. 


nXINOIS  PUBLIC  UTILITIES  COMMISSION. 

IN  RE  CENTRAL  ILLINOIS  PUBLIC  SERVICE  COMPANY. 

£No.  4202.] 

Mates -^  Electricity '^**LimUera*''-'BenefU  to  small  amsumers.    - 

1.  A  utility  was  authoriicd  te  put  into  effect  a  tentatlTe  flat  rate 
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of  $1  per  month  for  electric  light  fervice  rendered  through  a  ''Hmiter*' 
which  controls  the  coniumer's  maximum  demand,  instead  of  throu^  the 
standard  watt-hour  meter,  where  the  installation  would  benefit  small 
consumers  and  would  be  at  their  option. 
Service  —  Blecirie  —  Exiensi€ms  —  "Lhnitera,^* 

2.  An  electric  lighting  utility  waa  permitted,  in  deviation  from 
rule  31(a)  of  the  standards  of  service  fixed  by  the  Illinois  Commission, 
to  assume  two  thirds  of  the  cost  of  service  extension  of  2-pole  lengths 
to  a  small  consumer  who  requests  connection  through  a  '^limiter,"  which 
permits  of  a  maximum  annual  revenue  of  only  $12  compared  with  a 
normal  annual  average  of  $18  received  from  an  average  consumer. 

[December  2,  1916.] 

Application  of  the  Central  Illinois  Public  Service  Company 
for  authority  to  establish  a  special  rate  for  electric  service  ren- 
dered through  a  ^limiter,"  instead  of  through  a  standard  watt- 
hour  meter.  Authority  granted  to  establish  a  tentative  flat  rate 
of  $1  per  month  and  to  assume  two  thirds  of  the  cost  of  one  exten- 
sion of  2-pole  lengths.  A  form  for  application  for  service  and 
terms  and  conditions  thereof  was  also  approved. 

Shaw,  Conmiissioner :  [1]  The  petitioner  herein,  the  Cen- 
tral Illinois  Public  Service  Company,  a  corporation  organized 
under  the  laws  of  the  state  of  Illinois  and  engaged  in  the  business 
of  supplying  electricity  to  several  and  divers  municipalities  ip. 
central  and  southeastern  Illinois  (among  such  places,  in  the  cities 
of  Marion,  Lawrenceville,  and  Robinson,  in  the  counties  of  Wil- 
liamson, Lawrence,  and  Crawford,  respectively),  has  applied  to 
this  Conmiission  for  authority  to  establish  a  special  rate  for  elec- 
tric service  rendered  through  a  so-called  "limiter,"  instead  of 
through  a  standard  watt-hour  meter. 

A  hearing  was  held  in  Springfield  on  September  22,  1915, 
and  J.  Paul  Clayton,  manager  of  the  commuercial  department  of 
the  company,  appeared  in  support  of  the  application.  At  the 
hearing,  two  types  of  "limiters,"  mounted  upon  an  exhibition 
board,  were  produced  for  the  purpose  of  demonstrating  the  man- 
ner in  which  the  devices  are  to  be  connected  between  the  peti- 
tioner's mains  and  the  consumer's  load.  A  description  of  the 
appliances  and  the  nature  of  the  proposed  rate  are  set  forth 
hereinbelow. 

A  "limiter'^  is  an  automatic  device,  which  may  be  connected 
in  series  with  a  consumer's  electric  load  for  the  purpose  of  conr 
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trolling  the  said  consumer's  maximum  demand.  The  "limiter^ 
is  virtually  a  solenoid-operated  cut-out  which  is  placed  inside  of 
a  covered  steel  box,  and  temper-sealed  after  installation  at  a  con- 
sumer's premises.  The  proposed  "limiters"  are  rated  at  100 
watts,  and  will  automatically  open  the  house  circuit  whenever  the 
load  mateijially  exceeds  100  watts.  In  operation,  a  consumer 
could  switch  into  circuit  4  twenty-five-watt  tungsten  lamps  or 
7  fifteen-watt  lamps  without  any  manifestation  of  the  "limiter." 
But,  upon  the  switching  into  circuit  of  an  additional  lamp,  all 
the  lamps  will  conmoience  to  flicker  at  periodical  intervals,  and 
will  continue  to  flicker  in  an  unusable  manner,  until  the  excess 
lamp  is  switched  out  of  circuit.  At  the  hearing,  it  was  demon- 
strated that  the  proposed  types  of  "limiters"  would  operate  quite 
nicely  and  accurately. 

It  is  the  purpose  of  the  petitioner  to  use  the  "limiter"  as  a 
means  of  securing  small  consumers  whose  business  could  not  be 
attached  on  a  regular-meter  basis,  but  who  would  probably  agree 
to  a  regular  fixed  charge  of  $1  per  month, — the  rate  for  which 
approval  is  now  requested.  It  is  expected  that  the  device  will 
assist  materially  in  educating  present  small  nonconsumers  to  a 
degree  of  appreciating  modem  electrical  devices  and  appliances. 
The  "limiter"  and  the  rate  applying  thereto  are  to  be  optional 
with  any  and  all  consumers  (present  or  new)  in  the  municipali- 
ties where  the  device  is  to  be  tried,  except  that  a  ^limiter"  will 
be  installed  on  a  basis  of  a  one-year  contract  in  which  the  con- 
sumer would  agree  to  pay  a  small  fee  to  cover  labor  charges,  in 
event  of  a  reversion  to  the  regular  meter  before  the  termination 
of  twelve  full  months.  It  is  not  intended  to  us^  a  regular  watt- 
hour  meter  in  series  with  the  ^limiter"  to  measure  the  actual 
consumption  of  energy,  except  that  sufficient  meters  will  be 
installed  in  the  initial  experimental  installatidhs  to  secure  ade- 
quate data  and  information  upon  which  to  base  a  more  reliable 
opinion  as  to  the  propriety  of  extending  such  a  class  of  service 
elsewhere  in  the  state.  The  petitioner  proposes  to  permit  the 
*nimiter"  to  be  installed  on  premises  which  are  wired  for  not 
more  than  seven  outlets,  and  furthermore  proposes  to  collect  the 
$1  per  month  in  advance,  for  the  service  to  be  rendered.  Lamp 
renewals,  in  accordance  with  the  present  practice  of  the  company 
toward  all  consumers,  are  to  be  furnished  by  the  consumer. 
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The  petitioner  represents  that  the  device  probably  will  prove 
to  be  a  great  convenience  to  a  number  of  consiuners  in  small 
houses,  and  that  the  innovation  will  meet  with  the  same  success 
that  has  been  encountered  elsewhere  in  the  United  States  and  in 
Europe, 

It  is  to  be  noted  that  the  proposed  "limiter,"  like  the  Wright 
maximum-demand  meter,  is  not  strictly  a  device  which  is  depend- 
ent prinoLarily  upon  the  power  consumed,  but  is  inherently  de- 
pendent upon  the  current  flowing  in  the  circuit. 

As  to  the  propriety  of  the  proposed  rate,  the  Commission,  at 
this  time,  is  making  no  finding.  The  ^aid  $1  per  month,  in  a 
strict  sense,  is  a  flat  rate ;  but  the  "limiter"  places  this  rate  under 
control  in  respect  to  the  maximum  demand,  of  which  the  uncon- 
trolled use  has  been  one  of  the  principal  objections,  from  a  cen- 
tral-station point  of  view,  to  the  old  and  nearly  obsolete  flat  rates. 
In  the  cities  where  it  is  proposed  to  experiment  with  the  ^^lim- 
iter,''  the  present  electric  rates  are  based  on  a  maximum  demand 
(active  load),  with  a  metered  consimiption,  over  and  above  a 
minimum  bill  of  about  $1  a  month.  It  appears  that  the  frugal 
people,  living  in  small  homes  and  possessed  of  only  seven  outlets, 
who  may  take  advantage  of  the  "limiter"  rate,  would  hardly 
consume  more  energy,  on  an  average,  than  would  be  represented 
by  the  minimnm  bill  of  the  consumer  who  is  connected  through  a 
standard  watt-hour  meter.  It  is  to  be  admitted,  however,  that 
the  flat  rate,  even  though  controlled  by  a  "limiter,"  may  be  sub- 
ject to  considerable  abuse.  0nly  trial,  experimentation,  data, 
and  practical  experience  will  disclose  the  facts  of  actual  opera- 
tion. There  appear  to  be  suflScient  advantages  which,  in  the 
opinion  of  this  Conmiission,  will  warrant  trial  installations  of  the 
"limiter"  in  the  aforesaid  three  cities. 

It  is  to  be  noted  here  that  the  petitioner  originally  requested 
that  the  "limiter"  be  approved  for  the  cities  of  Olney,  Lawrence- 
ville,  and  Robinson ;  but,  for  reasons  which  appear  in  the  record, 
the  city  of  Marion  has  been  substituted  for  the  city  of  Olney. 

[2]  The  petitioner  also  has  pointed  out  that  it  would  be  un- 
fair to  require  service  extensions  of  2  pole  lengths,  in  conformity 
to  the  Commission's  published  rules,  to  reach  the  premises  of  a 
small  consimier  who  may  request  connection  through  a  "limiter,'' 
which  permits  of  a  maximum  annual  revenue  of  t>nly  $12,  com- 

P.U.R.1916B.  2 


Digitized  by 


Google 


18  ILLINOIS  PUBLIC  UTILITIES  COMMISSION. 

pared  with  a  normal  annual  revenue  of  $18  received  from  an 
average  consumer.  For  the  purposes  of  a  trial  installation  in 
each  of  the  said  cities  of  Marion,  Lawrenceville,  and  Robinson, 
the  Commission  will  modify  rule  31  (a)  of  its  rules  establishing 
standards  of  series  for  gas  and  electric  utilities  to  infer  that  an 
extension  costing  approximately  two  thirds  of  the  cost  of  the 
standard  line  construction  in  2  normal  pole-spacings,  shall  be 
assumed  by  the  company,  wherever  an  extension  is  required  to 
be  made  to  a  new  consumer  who  expressly  desires  the  "limiter" 
rate,  provided  that,  under  no  circumstance  shall  such  a  waiving 
of  the  said  rule  31  (a)  be  inferred  to  be  general  in  scope  or  a 
precedent  for  another  case. 

It  is  therefore  ordered  that,  applicable  in  the  cities  of  Marion, 
Lawrenceville,  and  Robinson,  in  the  counties  of  Williamson,  Law- 
rence, and  Crawford,  respectively,  the  Central  Illinois  Public 
Service  Company  be  permitted  to  establish  a  new  controUed-flat 
rate  of  $1  per  month  for  electrical  energy  consumed  by  any  resi- 
dential consumer  whose  premises  may  be  wired  for  seven  outlets 
or  less,  connected  through  the  100-watt  ^^imiter"  described  here- 
inabove. The  said  $1  controUed-flat  rate  for  **limiter'  service 
is  to  be  optional  with  any  residential  consumer  (new  or  old),  in 
lieu  of  the  present  electric  rates  which  are  now  on  file  with  this 
Commission,  for  the  respective  cities  of  Marion,  Lawrenceville, 
and  Robinson.  Bills  for  "limiter''  service  are  to  be  rendered 
monthly,  and  shall  be  paid  in  advance,  subject  to  service  discon- 
nection within  five  days  after  rendition  of  bill. 

It  is  further  ordered  that  the  Central  Illinois  Public  Service 
Company  shall  be  permitted  to  place  in  effect,  in  the  said  cities 
of  Marion,  Lawrenceville,  and  Robinson,  the  following  **Appli- 
cation  for  electric-lighting  service  with  'current-limiter,'  "  and 
"Terms  and  conditions  of  service,"  which  shall  be  used  without 
modification  in  the  "limiter"  business : 

(Obverse  Side) 

Application  for  Electric-Lighting  Service  with  "Ourrent- 

Limiter*'  (Residential  Lighting  Only). 

The  undersigned  (hereinafter  called  the  "customer")  requests 

the  Central  Illinois  Public  Service  Company  (hereinafter  called 

the  "company")  to  furnish  electric-lighting  service  with  a  '*cup- 

PX.R.1916B. 


Digitized  by 


Google 


IN  RE  CENTRAL  ILLINOIS  P.  S.  00.  19 

rent-limiter''  at  the  premises,  No in , 

County  of ,  Illinois.     It  is  understood  and 

agreed  that  the  electric-lighting  service  with  the  "current-lim- 
iter,"  to  be  supplied  under  this  application,  shall  be  furnished 
subject  to  the  following  conditions : 

1.  At  a  suitable  point  on  the  above  premises,  the  company 
shall  install  a  "current-limiter''  which  will  limit  the  consumption 
to  100  watts  at  any  one  time. 

2.  The  customer's  wiring  shall  embrace  not  more  than  seven 
sockets. 

3.  The  customer,  at  his  own  expense,  is  to  equip  his  premises 
with  tungsten  lamps  only,  and  is  neither  to  install  nor  to  permit 
to  be  installed  incandescent  lamps  of  any  other  type.  No  other 
current-consuming  device  is  to  be  connected  on  the  circuit,  with- 
out first  receiving  the  written  consent  of  the  company. 

4.  The  customer  is  to  pay  for  the  service  to  be  rendered  here- 
under the  sum  of  $1  per  month,  payable  in  advance  at  the  office 
of  the  company,  or  to  an  authorized  agent,  on  or  before  the  first 
day  of  the  month  for  which  service  is  rendered.  If  such  pay- 
ment is  not  made  on  or  before  five  days  after  the  said  first  day 
of  the  month,  the  company  shall  discontinue  the  service  without 
notice  to  the  customer. 

The  terms  and  conditions  of  service  printed  on  back  hereof 
are  hereby  made  a  part  of  this  application. 

(Signed) 

(Customer) 

By 

Date ,  191. .  . 

(Reverse  Side) 

Terms  and  Conditions  of  Ser\'ice. 
Equipment -to  Be  Furnished  and  Maintained  by  Customer,  City 
Permits,  and  Inspection  Fees. 
All  wiring  and  other  electrical  equipment  in  the  premises  or 
connecting  said  premises  with  the  company's  service,  furnished 
by  the  customer,  shall  be  suitable  for  the  purposes  hereof,  and 
shall  be  maintained  by  the  customer  at  all  times  in  conformity 
with  the  requirements  of  the  constituted  authorities  and  with  the 
rules  and  regulations  of  the  company  in  force  from  time  to  time. 
P.U.R.1916B. 
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Continuous  Service. 

The  Company  shall  not  be  responsible  for  any  failure  to  sup- 
ply electricity  or  for  interruption  of  the  supply,  if  any  such 
failure  or  interruption  is  without  wrongful  default  or  negligence 
on  its  part. 
Access  to  Premises.  ^ 

The  properly  authorized  agents  of  ihe  company  shall  at  all 
reasonable  daylight  hours  have  free  aoooM  to  the  premises  for  the 
purpose  of  inspecting  the  customer's  installation,  and  of  exam- 
ining, repairing,  or  removing  the  company's  meters  or  other 
property,  and  for  such  purpose  the  customer  hereby  authorizes 
and  requests  his  landlord,  if  any,  to  permit  such  access  to  the 
premises. 
Release  of  Company  from  Liability. 

The  customer  agrees  that  the  company  shall  not  be  liable  for 
damages  resulting  to  the  customer  or  to  third  persons  from  the 
use  of  electric  current  or  the  presence  of  the  company's  appli- 
ances in  the  customer's  premises,  unless  due  to  wilful  default 
or  neglect  on  the  part  of  the  company. 
Right  of  Cut-off. 

The  company  shall  have  the  right  to  discontinue  its  service 
on  due  notice  and  to  remove  its  property  from  the  premises  in 
case  the  customer  fails  to  comply  with  or  perform  any  of  the 
conditions  or  obligations  hereof. 
Successors  and  Assigns. 

The  benefits  and  obligations  of  this  agreement  shall  begin  when 
the  company  commences  to  supply  electric  service  hereunder,  and 
shall  inure  to  and  be  binding  upon  the  successors  and  assigns, 
survivors,  executors,  and  administrators,  as  the  case  may  be,  of 
the  original  parties  hereto  respectively,  for  the  full  term  hereof. 
Salesmen  Cannot  Modify  Agreement. 

No  agent  has  power  to  amend,  modify,  or  alter  this  agreement, 
or  to  waive  any  of  its  conditions,  or  to  bind  the  company  by  mak- 
ing any  promise  or  information  not  contained  herein. 

It  is  further  ordered  that  the  provisions  of  this  order  shall 
expire  eighteen  months  from  the  date  of  the  same,  unless  the  said 
time  of  expiration  is  either  revoked,  or  renewed  ad  utterim. 

It  is  finally  ordered  that  the  Central  Illinois  Public  Service 
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Ooznpanj,  in  the  experimental  indtallations  in  the  said  cities  of 
Marion,  Lawrenceville,  and  Robinson,  shall  connect  regular  watt- 
hour  meters  and  eb^ck  the  consumption  of  energy  taken  by  not 
less  than  10  "limiter"  consumers  (if  10  such  consumers  be  se- 
cured) in  each  of  the  said  three  cities,  and,  at  bimonthly  inter- 
vals, shall  report  to  this  Commission  the  data  and  experience 
collected  relative  to  the  working  of  the  ^Tlimiter."  In  event  a 
large  number  of  ^^limiter"  consumers  should  be  secured,  the 
check  meters  should  be  interchanged  and  distributed  among  the 
various  consumers. 

By  order  of  the  Oommission,  at  Springfield,  Illinois^  this  2d 
day  of  December,  1915. 


BTEW  JSRSBY  BOARD  OF  PUBLIC  UTILITY  COMMI88IONBIRS. 

SAMUEL  M.  GILLMORE 

v. 

HACKENSACK  WATER  COMPANY. 

Service  —  Waier  —  Maintenance  of  aervice  conneetione  —  Contract  un* 
reaaonahle. 

A  water  company  must  maintain  its  street  service  connections  up 
to  and  inclHding  the  stop  cock,  even  though  the  pipe  was  laid  and 
owned  by  the  consumer  who,  as  a  condition  precedent  to  service,  was 
required  to  agree  that  he  would  keep  such  pipe  in  repair. 

(Peoember  7,  1916.] 

Complaint  that  a  consumer  had  been  required  to  pay  the  cost 
of  restoring  a  water  service  connection.  The  Commission  held 
that  the  practice  of  compelling  consumers,  as  a  condition  of  serv- 
ice, to  agree  to  maintain  service  pipes  in  the  public  street  was  un- 
reasonable and  improper,  and  concluded  that  water  companies 
should  maintain  all  such  connections  as  lie  within  the  public 
streets  up  to  and  including  the  stop  cock. 

Appearances^:  Hon.  L.  De  Forest  for  Hackensack  Water  Com- 
pany. 

By  the  Board:  Mr.  Gillmore  filed  an  informal  complaint 
with  this  Board  stating  that  he  had  been  required  to  pay  the  cost 
of  restoring  or  replacing  a  water  service  connection  through 
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which  he  is  receiving  servijce  from  the  Hackensack  Water  Com* 
pany.  The  leak  which  caused  the  trouble  was  in  the  lead  service 
pipe  leading  from  the  water  company's  main  in  James  street  to 
the  residence  of  Mr.  Gillmore.  This  lead  pipe  had  been  paid  for 
in  the  year  1894  by  E.  D.  K.  Patterson,  a  former  owner  of  the 
property  served.  In^  July,  1907,  the  premises  were  purchased  by 
Mrs.  S.  M.  Gillmore,  and  about  the  same  time  the  respondent,  in 
pursuance  of  its  generally  established  practice,  required  the  new 
owner  to  sign  a  printed  form  called  ^'Application  of  Consumer,"^ 
in  which  is  incorporated  the  following: 

''As  a  further  consideration  and  inducement  to  said  water 
company  to  supply  me  with  water  I  hereby  agree  for  myself,  my 
heirs,  representatives,  and  assigns,  to  sell  to  the  said  water  com- 
pany at  any  time,  my  right,  title,  and  interest  in  the  pipe  I  may 
lay  from  the  mains  of  said  company  to  the  point  where  said  pipe 
enters  my  private  property  at  a  fair  market  value  of  the  pipe,  at 
the  time  the  company  decides  to  take  it  off  my  hands,  and  the 
actual  cost  for  excavation  and  refilling,  which  would  be  necessary 
if  the  company  had  to  lay  the  pipes  themselves.  I  will  also  sell 
and  convey  to  them,  without  additional  compensation,  any  right 
of  way  I  may  now  or  hereafter  possess,  enabling  me  to  lay  and 
maintain  said  pipe  and  keep  it  in  repair,  and  will  keep  it  in  re- 
pair until  said  company  purchase  it." 

After  investigation  based  upon  admitted  facts,  the  inspector 
found  that  the  leak  in  the  service  pipe  to  Mr.  Gillmore's  residence 
occurred  at  a  point  within  the  public  street. 

This  Board  in  the  complaint  of  Lane  v.  Tuckerton  Water  Co. 
(reported  June  16,  1916),  said: 

"It  is  the  duty  of  a  water  company,  or  other  utility  supplying 
service  to  buildings,  to  furnish  and  maintain  such  service,  at  all 
events,  to  and  at  the  curb  line,  and  in  order  to  do  so  it  must  main- 
tain the  service  pipe  or  conduits  in  such  condition  that  an  ade- 
quate flow  or  supply  may  be  furnished." 

Following  the  rule  therein  laid  down,  the  Hackensack  Water 
Company  should  take  upon  itself  the  burden  of  maintaining  all 
such  connections  as  lie  within  the  public  streets. 

The  water  company  asserts  that  it  owns  none  of  the  service 
connections  of  its  system,  that  the  same  have  all  been  paid  for  by 
the  consumers,  and  that  it  is  under  no  obligation  to  provide  for 
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tlie  repair  or  maintenance  of  them.  The  exact  position  takai  by 
the  company  on  this  complaint  is  that  the  lead  pipe  was  paid  for 
by  Mr.  Gillmore's  predecessor  in  title,  and  that  the  service  is 
covered  by  the  "application  of  consumer''  signed  by  Mrs.  Gill- 
more  and  dated  July  12,  1907. 

This  form  of  contract  compelling  an  applicant  for  service  to 
sign  same  was  considered  in  the  rule^  and  practice  laid  down  by 
the  California  Railroad  Commission  for  water,  gas,  electric,  and 
telephone  utilities  (see  P.U.R.1915E,  page  741).  The  object  of 
such  contract  is  to  hold  the  consumer  ^*for  a  term  beyond  that  for 
which  he  would  desire  to  be  held  if  he  were  a  free  agent, — a 
motive  to  which  this  Commission  cannot  give  its  sanction." 

There  has  been  much  discussion  of  the  charges  made  by  utili- 
ties for  so-called  '^service  connection."  The  term  "service  con- 
nection" as  here  used  does  not  refer  to  extensions  or  mains,  but 
is  limited  to  installation  of  service  from  a  public  street  or  road 
to  property  abutting  thereon.  The  matter  was  carefully  con- 
sidered in  the  case  of  Glendale  v.  Titie  Guarantee  &  T.  Co.  2  Cal. 
R.  C.  E.  page  989,  in  which  the  Commission  said: 

"That  it  is  the  duty  of  the  water  comt)any  to  supply  service 
connections  up  to  the  property  line,  and  meters,  where  meters  are 
used,  without  direct  expense  to  the  consumer,  seems  both  clear  on 
principle  and  on  authority.  Such  requirement  seems  entirely 
reasonable.  The  service  pipe  up  to  the  property  line  and  the 
meters,  where  used,  are  as  necessary  in  the  performance  of  the 
water  company's  duty  to  the  public  as  its  reservoirs,  wells,  or 
mains.  The  consumer  has  no  right  to  dig  up  the  streets  to  lay  a 
service  pipe.  That  right  belongs  to  the  water  company  alone.  It 
seems  unreasonable  to  ask  that  the  consumer  should  pay  for 
service  pipes  and  meters  which  are  a  part  of  the  water  company's 
system,  which  the  consumer  has  no  legal  right  to  install  and 
which  are  under  the  complete  control  of  the  water  company." 

The  Wisconsin  Railroad  Commission  has  reached  the  same 
conclusion.  In  Janesville  v.  Janesville  Water  Co.  7  Wis.  R.  C. 
R  628,  the  Wisconsin  Commission,  at  page  681,  says : 

"The  question  as  to  who  should  own  meters  appears  to  be 

settled.     The  only  point  to  be  decided  here  is  whether  or  not 

services  are  a  part  of  the  facilities  which  the  utility  is  expected 

to  furnish.  The  logical  conclusion  seems  to  be  that  the  utility 
P.U.R.1916B. 
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should  install  and  own  services  to  the  curb  line.  The  utility, 
and  not  the  consumer,  has  the  right  to  occupy  the  streets,  and  all 
pipes  laid  in  the  streets  should  be  the  property  of  the  utility,  and 
we  believe  should  be  put  in  by  the  utility.  The  business  of  the 
utility  is  to  deliver  its  product  to  the  premises  of  the  oonsumer. 
If  the  utility  should  own  the  mains  through  which  water  is  car- 
ried to  various  sections  of  the  city,  it  seems  equally  true  that  it 
should  own  all  parts  of  the  distribution  system  as  far  as  the  con- 
sumer's premises.  The  service  pipe  from  main  to  curb  is  as 
much  a  part  of  the  utility's  distribution  system  as  is  the  main 
itself.  Both  parts  of  the  equipment  have  the  same  purpose, — the 
delivery  of  water  to  consumer's  premises." 

The  Board  concludes  that  the  Haokensaok  Water  Company 
should  take  upon  itself  the  burden  of  maintaining  all  sudi  connec- 
tions as  lie  within  the  public  streets  up  to  and  including  the  stop 
oock. 

The  practice  of  the  company,  requiring  the  consumer  to  pay 
for  the  installation  of  service  pipe  within  the  public  streets  and 
the  stop  cock,  is  disapproved  as  an  improper  and  unreasonable 
charge. 

Board  of  Public  Utility  Commissioners,  by  Ralph  W.  E.  Don- 
ges,  President ;  John  J.  Treacy,  John  W.  Slocum,  Commissioners. 


UJiINOIS  PUBIilO  UTILITIES  GOBfMISSION. 

CITY  OF  BELLEVILLE 

V. 

ST.  CLAIB  COUNTY  GAS  &  ELECTRIC  COMPANY. 

[No.  2237-B.] 

Valuation '^ Tangible  property '^ Materials  and  supplies'^ New  eon- 
8ti*uction '^  Coal  and  station  supplies. 

1.  In  the  valuation  of  an  electric  plant  for  rate  making  no  allow- 
ance was  made  for  materials  acnd  supplies  carried  for  new  constructioo, 
but  the  value  of  coal  and  other  station  suppUes  were  included^  cFwing 
to  their  small  magnitude  and  liquid  nature. 

ValiuUion  —  Tangible  property  —  Nonoperating  property. 

2.  The  value  of  miscellaneous  switch-board  and  plant  equipment, 
including  an  unused  motor-generator  set  and  two  switch-board  panels, 
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was  included  in  the  vahimtiovi  of  the  noft^ermting  property  ol  mi  eiec- 
trie  utility  lor  rate  maldng. 
Ymiuaiian^  Overhead  charges  ^^BUnOcet  allotoance, 

3.  In  valuing  the  property  of  an  electric  utility,  a  blanket  allow- 
ance <^  14.0  per  cent  was  made  to  corer  overhead  charges,  including 
engineering  and  architecture,  general  supervision,  interest  during  con- 
stmetioii,  insuranee,  organization,  legal  expenses,  taxes,  and  contin- 
gencies, where  tiie  method  of  the  CommissionNi  engineering  staff  in 
deteimining  such  percentage  and  the  amount  was  not  rebutted  or  ques- 
UoBtd  by  ^e  utility. 

FduoMon  —  Tangible  property '^  Working  capital, 

4.  The  working  capital  of  a  utility  should  represent  an  average  sum 
which  is  sufficient  and  ample  under  normal  conditions  to  meet  and  carry 
the  obligations  incurred  in  bills  payable  prior  to  a  reimbursement  ob- 
tained from  bills  receivable,  and  which  is  sufficient  under  abnormal 
conditi(ms  to  provide  for  unexpected  and  emergency  expenditures. 

Foluotion  — -  Working  capital  —  Am,ount. 

5.  In  valuing  the  property  of  an  electric  company,  an  allowan^  of 
between  $5,000  and  $6,000  was  held  sufficient  for  working  capital,  the 
fair  value  of  all  property  being  fixed  at  $350,000,  and  it  appearing 
that  consumers  paid  their  monthly  bills  prior  to  the  date  upon  which 
the  utility  is  required  to  pay  for  the  purchased  current. 

Depreciation '^  Method  of  computing -^  Straight-line  method. 

6.  In  valuing  the  property  of  an  electric  utility  for  rate-making 
purposes  the  straight-line  method  of  estimating  depreciation  was  held 
to  be  preferable  to  the  sinking-fund  method,  since,  in  general,  it  reflects 
most  closely  the  practical  conditions  under  which  utility  properties 
are  usually  managed. 

Foluotion  —  Ueproduction  cost  new  —  FtUUservice  theory^ 

7.  The  reproduction  cost  new  cannot  be  taken  as  the  prbper  and 
Suitable  value  for  rate  making  on  the  theory  that  such  cost  is  the 
amount  which  would  necessarily  be  expended  by  a  utility  in  duplicat- 
ing its  plant,  and  that,  from  a  consiuner's  point  of  view,  a  well  operated 
utility  is  delivering  100  per  cent  actual  service  and  is  hence  in  100  per 
cent  condition,  irrespective  of  actual  deterioration  of  the  physical 
plant. 

Valtuition  — -  Good  vHll  —  Effect  of  monopoly, 

8.  No  allowance  will  be  made  for  good  will  in  valuing  the  property 
of  a  monopolistic  utility  for  rate  making. 

VmlmatioH  —  Going  value «—  Cost  of  development. 

9.  Gk>ing  value  is  to  be  determined  only  on  a  basis  of  offsetting 
annually  against  actual  gross  earnings  all  bona  fide  operating  expenses, 
including  repair^  maintenance^  taxes«  reasonable  annual  depreciation 
charge,  and  a  fair  return  on  the  investment^  during  all  the  years  since 
the  inception  of  the  utility,  provided  the  project  is  properly  conceived 
and  an  undue  period  has  not  been  required  to  develop  the  business  on  a 
paying  basis,  the  amovnt  of  excess  of  annual  deficits  over  surpluses  at 
the  time  of  the  valuation  being  the  "going  value." 
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Foluotion  —  Oolnflr  value -^FaUure  of  proof, 

10.  No  allowance  can  be  made  for  going  value  where  tkcre  ii  no 
proof  as  to  the.  cost  of  development  or  aa  to  whether  the  rate^  Jukve  u^ 
already  oompensated  lor  early  losses. 

Vmltuition -^  Electric    plant '^  Property    used    and    useft^^'^BeBerve 
equipment, 

11.  In  valuing  the  electrical  property  of  a  utility  pnrehaaing  its 
current,  the  reasonable  value  of  its  steam-generating  station  reserve 
equipment  was  included  although  allowance  was  also  m^e  for  the  pur- 
chased current  transmission  line,  and  one  system  was  somewhat  a  need- 
less duplication  of  the  other. 

Valuation  —  Elements  of  —  Reproduction  coat  —  Original  cost  —  Over' 
head  charges  —  Going  vaUie. 

12.  The  Illinois  Commission  in  ascertainiig  the  fair  value  of  the 
property  of  an  electric  utility  for  rate  making  considered  the  cost  to 
reproduce,  the  original  costs,  the  investment,  the  present  value,  includ- 
ing preliminary  costs,  engineering  and  supervision,  interest,  insurance, 
organization,  legal  expenses  during  construction,  contingencies,  working 

*  capital,  and  the  fact  that  the  plant  was  a  going  concern  in  successful 
operation. 
Betum -^  Purpose -^  Surplus '^  Protection  from  tot^nadoes  and  floods, 

13.  An  electric  utility  will  not  be  allowed  a  rate  of  return  to  pro- 
vide a  surplus  as  protection  against  future  extraordinary  casualties 
such  as  tornadoes  and  floods,  where  such  losses  may  be  guarded  against 
by  insurance,  and  it  appears  that  the  utility  is  already  paying  into  a 
fund  of  the  parent-holding  company  an  annual  percentage  supposed  to 
cover  casualties  of  dependent  companies,  that  such  casualties  have  been 
met  by  emergency  expenditures  distributed  in  operating  accoimts,  and 
that  the  recurrence  of  the  casualties  is  only  remotely  possible. 

Return '^  Electric  light '^  Recisonabteness -^  7  i'4:  per  cent  allowance, 

14.  A  return  of  1\  per  cent  per  annum  upon  the  value  of  the  prop- 
erty of  an  electric  light  company  was  held  reasonable  in  determining 
its  rates. 

Depreciation  ^  Electric  light  plant  ^  Amount, 

15.  An  allowance  of  4.4  per  cent  per  annum  to  cover  depreciation, 
obsolescence,  inadequacy,  etc.,  was  held  sufficient  in  valuing  electric  light 
property  for  rate  making. 

Return '^Operating  expenses  ^  Supervision  expense  of  holding  com- 
pany, 

16.  A  payment  of  3  per  cent  of  the  gross  sales  of  a  utility  to  its 
holding  company  to  cover  general  supervision  expenses  was  not  allowM 
as  an  operating  expense,  where  the  surcharge  had  not  benefited  the  con- 
sumer sufficiently  to  be  reflected  by  any  lowered  rates. 

Accounting  —  OpertMhg  eaopenee  -*  Exclusion  of  depredation  charges 
covered  by^annual  allowance, 

17.  Charges  for  items  of  depreciaticm  in  an  operating  expense  ac- 
count are  to  be  excluded  in  determining  tiie  net  operating  expenses  for 
rate  making  where  depreciation  as  a  whole  is  adequately  covered  by 
the  annual  allowance  therefor 
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Bates  —  Electricity  -*  Facters  —  Increased  use* 

18.  In  computing  the  rate  for  electricity,  it  is  proper  to  conBider 
that  near-future  sales  will  be  increased  as  the  result  of  the  natural 
growth  of  the  city  and  a  reduction  in  rates. 

Discrimination^ Rates -^ Electricity '^ Point  of  steps  in  step  rate»» 
Substitution  of  hlocTe  rate. 

19.  A  block  rate  for  electric  power  was  substituted  for  a  step  rate 
which  was  discriminatory  at  the  points  where  the  steps  occurred. 

[November  24,  1915.] 

CoMPLAiirr  that  the  rates  of  the  St.  Clair  County  Gas  &  Elec- 
tric Company  for  electric  service  in  the  city  of  Belleville  are  ex- 
cessive and  discriminatory;  sustained^ and  ordered  that  a  new 
schedule  of  rates  he  put  into  effect  estimated  to  return  7^ 
per  cent  above  depreciation  upon  an  ascertained  valuation  of 
$360,000. 

Shaw,  Commissioner :  The  petitioner  herein,  the  city  of  Belle- 
ville, a  mimicipal  corporation  in  the  county  of  St.  Clair,  filed  a 
formal  complaint,  in  which  it  is  alleged  (1)  that  the  petitioner 
is  a  duly  organized  municipal  corporation,  existing  under  the 
laws  of  the  state  of  Illinois,  (2)  that  the  respondent  herein  is  a 
public  utility  subject  to  the  jurisdiction  of  this  Commission; 
(3)  that  the  respondent  operates  gas  and  electric  properties  and 
transacts  business  in  the  city  of  Belleville,  and  (4)  that  the  rates 
and  practices  of  the  respondent  are  unreasonable.  In  reply,  the 
respondent  herein,  the  St.  Clair  County  Gas  &  Electric  Com- 
pany, admits  (1)  that  the  city  of  Belleville  is  a  duly  organized 
municipality,  existing  under  the  laws  of  the  state  of  Illinois, 
(2)  that  the  respondent  is  a  public  utility  subject  to  the  juris- 
diction of  this  Commission,  and  (3)  that  the  respondent  oper- 
ates gas  and  electric  plants  to  supply  service  to  the  city  of  Belle- 
ville; but  the  respondent  herein  explicitly  denies  that  its  rates 
and  services  are  either  unreasonable  or  an  imposition  upon  the 
public  The  respondent  alleges,  moreover,  that  the  rates  which 
are  received  for  gas  and  electric  service  in  the  city  of  Belleville 
are  entirely  inadequate  to  afford  a  reasonable  return  upon  the 
respondent's  investment,  and  prays  the  Commission  to  enter  an 
order  granting  rates  which  will  assure  a  reasonable  rate  of  return 
upon  a  fair  value  of  the  respondent's  properties. 

An  initial  hearing  in  the  matter  was  held  in  Springfield,  and 
P.U.IL1916B. 


Digitized  by 


Google 


I 

28  ILLINOIS  PUBLIC  UTILITIBS  COMMISSION. 

P.  K.  Johnson,  city  attorney  of  Belleville,  appeared  in  behalf 
of  the  petitioner,  and  Thomas  E.  Gillespie,  as  counsel,  appeared 
in  behalf  of  the  respondent.  The  schedules  of  rates  (both  gas 
and  electricity),  which  were  read  ^ and  discussed  at  the  initial 
hearing,  indicated  that  the  plea  of  the  petitioner  would  bear  in- 
vestigation. 'No  testimony  was  introduced  at  the  initial  hearing, 
either  by  the  petitioner  to  support  the  claims  of  unreasonable 
rates  and  service,  or  by  the  respondent  to  refute  the  general 
allegations  of  the  petitioner.  The  Commission,  at  the  close  of  the 
hearing,  instructed  the  respondent  to  file  complete  inventory  ap- 
praisal, and  valuation  of  tfae  gas  and  electric  properties  which  are 
operated  in  the  Belleville  service.  Accordingly,  at  subsequent 
hearings,  the  respondent  introduced  in  evidence  exhibits  and  tes- 
timony bearing  upon  the  valuations  of  the  gas  and  electric  proj>- 
erties,  and  the  Commission's  engineering  and  accounting  staffj^ 
introduced  other  exhibits  and  testimony  bearing  upon  the  same 
valuation.  In  the  regular  course  of  procedure,  representatives 
of  the  Commission's  engineering  and  accounting  staffs,  at  various 
times,  visited  the  respondent's  properties  in  the  cities  of  Belle- 
ville and  East  St  Louis,  inspected  the  physical  condition  of  the 
properties,  checked  the  respondent's  inventory,  examined  the  re- 
spondent's books  and  files,  secured  statements  of  the  financial 
condition,  operating  expenses,  and  revenues  of  the  respondent's 
business,  and  determined  as  far  as  practicable  all  facts  and  data 
which  relate  to  the  case  at  bar.  In  the  various  hearings,  evidence 
regarding  the  rates  for  electric  service  was  introduced  more  or 
less  conjunctively  with  evidence  relating  to  the  rates  for  gas  serv- 
ice ;  but,  for  the  purpose  of  securing  greater  unity  and  clearness 
of  description,  the  opinion  and  order  relating  to  the  rates  for 
electric  service  are  separated  from  the  opinion  and  order  relating 
to  the  rates  for  gas  service.  The  former  is  designated  as  case 
2237-B  and  is  considered  herein;  the  latter  is  designated  as  case 
2237-A  and  has  been  considered  separately.  P.U.K.1915F,  236. 
From  the  evidence  submitted  and  recorded,  a  statement  of  facts 
in  the  case  is  set  out  hereinbelow. 

History  of  the  Property, — The  original  operating  company, 
the  Belleville  Gas,  Light,  &  Coke  Company,  was  granted  a  char- 
ter by  the  state  legislature  in  1855,  was  empowered  to  manufac- 
ture and  to  sell  gas  for  the  purpose  of  "lighting  the  city  of  Belle- 
P.U.R.1916B. 
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lille,  or  the  streets  thereof,  or  any  buildings,  mannf actories^  pub- 
lic places,  or  houses  therein  contained/'  and  was  limited 'to  an 
issuance  of  $300,000  in  capital  stock. 

In  August,  1002,  the  original  gas  company  was  reorganized 
into  the  Belleville  Gas  &  Electric  Company,  which  was  empow- 
ered to  manufacture  both  gas  and  electricity.  It  seems  that  this 
company  had  acquired  control  of  such  electric  property  and 
rights  as  existed  in  Belleville  at  that  time*  The  company  was 
limited  to  an  issuance  of  $350,000  in  capital  stock,  and  was  re- 
ported financially  as  follows : 

1.  Authorized  bond  issue  (20  years,  5%,  semiannual)   $350,000 

2.  Outstanding  bonds    325,000 

3.  Redeemed  bonds 2,000 

4.  Balance    $323,000 

6.  Capital  stoclc   (5%  preferred)    150,000 

6.  Capital  stock   (common )    . .  ^. 200,000 

7.  Capital  atock   (preferred,  non -cumulative)    

The  city  of  Belleville  had  passed  three  franchise  ordinances 
authorizing  electric  utilities,  before  the  gas  and  electric  proper- 
ties became  consolidated  into  a  single  company.  The  St.  Clair 
County  Steam  Supply  &  Electric  Company,  in  1882,  was  grant- 
ed a  franchise,  which  was  afterwards  conveyed  to  the  Electric 
Light  &  Coal  Company.  One  S.  W.  Baird,  in  1889,  was  granted 
a  second  franchise,  which  was  purdiased  by  the  Belleville  Light 
&  Power  Company.  The  second  franchise  automatically  ex- 
pired, due  to  the  company's  failure  to  construct  an  electric  plant. 
The  Belleville  Electric  Light  &  Power  Company,  in  1889,  was 
granted  a  third  franchise.  It  appears  that  some  sort  of  an  elec- 
tric plant  and  system  was  established  in  Belleville  during  the 
middle  eighties, — at  least  prior  to  1890. 

In  June  1906,  the  American  Gas  Company  of  New  Jersey,  a 
corporation  operating  from  nominal  head  oflices  in  Camden,  New 
Jersey,  with  principal  offices  in  Philadelphia,  Pennsylvania,  took 
over  the  franchise  rights,  properties,  plants,  assets,  and  liabili- 
ties of  both  the  Belleville  Gas  &  Electric  Company  and  the  East 
St.  Louis  Gkslight  Company,  a  corporation  operating  in  the  ad- 
joining city  of  East  St.  Louis. 

On  February  15,  1907,  the  Belleville  and  the  East  St.  Louis 

properties  were  consolidated  into  the  St.  Clair  County  Gas  & 

Electric  Ccmnpany,  the  respondent  herein.  The  corporation  was 
P.U.R.1916B. 
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organized  under  the  laws  of  the  state  of  Illinois,  and  at  the  time 
of  the  merger  issued  $352,000  in  bonds  and  $2,150,000  in  stock 
against  the  consolidated  gas  and  electric  properties  of  the  two 
cities.  The  stock  and  bonds  issues  were  proportioned  quite  ar- 
bitrarily on  a  basis  of  29.6  per  cent  charged  to  Belleville  and 
70.4  per  cent  charged  to  East  St.  Louis*  A  journal  entry  in 
Jime,  1906,  shows  the  purchase  price  of  the  Belleville  property 
(both  gas  and  electric)  to  b^  $673,000,  which  was  adjusted  in 
1910  to  a  book  value  of  $650,411.45.  Witness  for  respondent 
testified  that  the  physical  and  tangible  property  (both  gas  and 
electric)  was  worth  about  $400,000  at  the  time  of  the  consolida- 
tion. The  record  seems  to  indicate  that  the  value  of  the  electric 
property  alone,  upon  the  date  of  the  merger,  as  closely  as  can 
now  be  computed  by  making  proper  additions  and  deductions 
from  the  present  value,  to  cover  retirements  and  extensions  which 
have  been  made  since  1907,  may  have  been  about  $200,000.  The 
Commission's  accounting  staff,  from  an  investigation  of  the  re- 
spondent's books,  has  compiled  the  following  statement  of  the 
plant  value  in  Belleville : 

1.  Original  purchase  price,  adjusted  to  1910 $650,411.45 

2.  Proportion  of  stock  issued  at  time  of  merger  (29.6%)    637,000.00 

3.  Proportion  of  bond  issue  at  the  time  of  merger  (29.6%)   . . .        104,500.00 

4.  Total $1,391,911.45 

5.  Additions  to  gas  plants  since  1906   (Belleville)    234,149.14 

6.  Additions  to  electric  plants  since  1906  (Belleville)    291,087.51 

7.  Total  additions  to  plants $525,236.65 

The  history  of  the  electrical  properties  in  Belleville  is  quite 
similar  to  that  of  other  electrical  properties  which  have  been  de- 
veloped elsewhere  in  cities  of  similar  growth  and  habits.  The 
plant,  in  the  early  days,  served  primarily  as  a  source  of  supply 
for  street  lighting  by  means  of  series-arc  lamps  and  for  incan- 
descent lighting  in  a  very  limited  district.  Some  500-volt,  direct- 
current  service  was  rendered  for  power  purposes.  During  the 
earlier  years  of  operation,  the  machinery  in  the  generating  sta- 
tion was  of  a  very  different  type  from  the  equipment  which  now 
is  installed  in  the  present  station.  The  growth  of  the  plant  and 
the  developments  in  the  art  necessitated  continual  change,  with  a 
natural  increase  in  the  investment.  The  former  500-volt,  direct- 
current,  power  system,  which  once  constituted  a  considerable  por- 

P.U.R.1916B. 


Digitized  by 


Google 


BELLEVILLE  v.  ST.  CLAIR  COXINTY  Q.  *  K  CO.  31 

tion  of  the  Belleville  electric  load,  has  been  supplanted  to  a  cer- 
tain extent,  by  more  efficient  and  more  flexible  altemating^jur- 
rent  systems,  and  it  seems  to  be  the  respondent's  intention  to 
limit  (or  to  abolish^  if  possible)  the  present  remnants  of  500- 
volt  service. 

It  seems  that,  in  1906,  the  respondent  considered  Belleville, 
the  county  seat  of  St.  Clair  county,  to  be  a  very  prosperous  city, 
rwith  rich  agricultural  r^urces  and  a  large  number  of  manu- 
facturing industries.  The  popidation,  according  to  the  United 
States  census  of  1900,  was  17,484,  which  increased  to  approxi- 
mately 22,000  in  1906.  About  2,000  persons  were  employed  in 
the  mines,  and  about  4,000  persons  were  employed  in  the  fac- 
tories. The  outlying  districts  were  sparsely  settled.  BelleviUe 
was  served  adequately  by  both  steam  and  electric  railroads.  A 
franchise  ordinance  for  an  additional  eleotric  road  had  been 
granted  recently  to  the  Southern  Traction  Company.  Belleville 
had  the  advantage  of  cheap  fuel  and  low  freight  rates,  and  was 
situated  in  favorable  proximity  to  the  large  city  of  St.  Louis. 

Prior  to  1914,  the  electric  station  in  Belleville  had  been  oper- 
ated by  steam,  and,  during  the  early  part  of  that  year,  the  re- 
spondent owned  equipment  which  was  reasonably  adequate  to 
meet  the  requirements  of  the  local  service  under  the  existing  con- 
ditions. Early  in  1914,  the  operation  of  the  electric  station  and 
syst^n  in  Belleville  was  changed  quite  radically.  Instead  of 
generating  energy  at  the  old  steam  station,  the  respondent  decided 
to  purdiase  hi^-tension  electrical  energy  from  certain  hydro- 
electric interests,  which  had  been  developing  water  power  on  the 
Mississippi  river,  and  which  were  engaged  in  building  up  a  mar- 
ket for  electricity  by  extending  transmission  lines  to  various  cen- 
ters of  distribution.  Accordingly,  the  respondent  entered  into  a 
contract  with  the  East  St.  Louis  Light  &  Power  Company,  where- 
by the  latter  is  to  supply  the  respondent  with  electrical  energy  de- 
livered at  Belleville  over  a  high-voltage  transmission  line,  which 
is  fed  partly  by  hydro-electric  stations  and  partly  by  a  steam- 
generating  station.  At  Belleville,  the  high-voltage  enei^gy  is  re- 
ceived from  the  transmission  wires  and  is  transformed  and  con- 
verted to  a  proper  voltage  and  frequency  for  use  on  the  local  dis- 
tribution system. 

Little  testimony  was  introduced  at  the  hearings  in  support  of 
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the  petitioner's  claim  of  poor  and  inadequate  service,  and  little 
evidence  of  such  inadequate  service  has  been  disclosed  by  the  in- 
vestigation of  the  Commission's  engineering  staff.  That  portion 
of  the  complaint  which  relates  to  poor  and  inadequate  service 
therefore  is  dismissed  without  further  discussion. 

Description  of  Electrical  System. — The  electric-gwierating 
plant  of  the  respondent  is  located  at  Main  and  Switzer  streets 
in  Belleville,  on  property  which  formcsrly  was  shared  with  the 
gas-manufacturing  plant  before  the  latter  was  discontinued  in 
1909.  The  building  which  houses  the  electrical  equifmiMiit  is  of 
substantial  brick  construction  and  is  well  suited  for  the  pur- 
poses intended.  The  equi{»nent  consists  of  the  boilers  and  prime- 
movers  required  for  generating  electricity  and  of  the  transform- 
ing and  converting  apparatus  required  for  rendering  the  current 
received  from  the  transmission  line  suitable  for  local  use  in 
Belleville.  The  machinery  is  of  modem  type,  consisting  of  steam 
engines  and  steam  turbines,  with  condensing  equipment  and 
water-tube  boilers.  The  apparatus,  which  is  necessary  for  fur- 
nishing current  for  street  lighting,  also  is  located  in  this  station. 

The  respondent's  electrical  distribution  system  in  Belleville 
covers  the  city  with  reasonable  ccnnpleteness.  There  is  no  under- 
ground electrical  construction  in  the  city.  The  aerial  circuits  are 
supported  generally  upon  wooden  poles.  The  circuit,  over  which 
the  high-tension  energy  is  transmitted  from  East  St  Louis,  en- 
ters Belleville  from  the  west  and  is  carried  upon  steel  towers  and 
wooden  poles  to  the  generating  station,  where  the  energy  is  trans- 
formed and  suitably  converted  for  service  in  the  city.  Three- 
phase,  sixty-cycle,  2,300-volt  electrical  energy  is  distributed  on 
primaries  to  both  commercial-lighting  and  industrial-power  users. 
In  addition,  600-volt  direct  current  is  furnished  to  a  small  and 
diminishing  proportion  of  the  respondent's  power  consumers. 

Purchase  of  Electric  Energy* — In  the  hearings  of  the  case,  the 
propriety  of  the  respondent's  decision  to  purchase  electrical 
energj',  delivered  over  a  high-voltage  transmission  Kne,  under 
contract  with  the  East  St.  Louis  IJght  &  Power  Company,  was 
questioned  and  discussed.  It  was  brou^t  out  that  Belleville 
might  have  been  served  adequately  and  economically  by  a  proper 
enlargement  of  the  steam-generating  facilities.  In  defense  of  the 
newly  adopted,  and  at  present  somewhat  expensive,  method  of  se- 
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curing  electrical  energy,  the  witnesses  for  the  respondent  testi- 
fied that  contract  for  the  purchase  of  energy  was  entered  into  be- 
cause of  many  reasons,  to  wit,  (1)  that  coal-handling  machinery, 
an  additional  generator,  and  other  equipment  were  needed  to  ren- 
der the  plant  adequate  in  capacity  for  the  growing  load,  (2) 
that  the  station  building  itself  would  have  to  be  modified  in  order 
to  secure  relief  from  prevailing  floods  caused  by  overflow  and 
high  water  in  a  creek  bordering  the  respondent's  property  and 
electric  plant  at  Main  and  Switzer  streets  in  Belleville,  (3)  that 
the  water  supply  for  steaming  purposes  was  inadequate  at  the 
boiler  room,  (4)  that  labor  difficulties  were  becoming  a  problem 
in  Belleville,  (5)  that  funds  could  be  invested  to  greater  advan- 
tage in  a  modem  transmission  line  than  in  additions  and  exten- 
sion to  the  steam-generating  plant,  (6)  that  the  purchased  energy 
would  prove  most  economical  in  the  course  of  time,  and  (7)  that 
an  xmexpected  competition  was  anticipated  from  the  hydro-elee- 
trie  interests,  in  event  energy  was  not  purchased  from  these  in- 
terests. It  seems  that,  in  many  features  of  its  actual  operation, 
the  contract  with  the  East  St.  Louis  Light  &  Power  Company  has 
not  proved  satisfactory,  due  to  an  unreliability  of  the  contractor's 
service, — a  matter  not  fully  covered  by  the  terms  of  the  contract. 
Frequent  interruptions  in  service  over  the  transmission  line  have 
necessitated  the  holding  of  the  Belleville  steam  plant  in  active  re- 
serve against  emergency  shut-downs.  It  is  now  believed  by  those 
familiar  with  the  situation  in  Belleville  that  suitable  remedies 
have  been  applied,  that  little  trouble  from  shut-downs  will  occur 
in  the  future,  and  that  future  operating  expenses  will  be  cor- 
respondingly reduced.  •* 

The  Commission's  engineering  staff,  basing  its  computations 
upon  existing  load  conditions  in  Belleville,  and  taking  into  con- 
sideration the  expenses  involved  in  the  maintenance  of  the  steam- 
reserve  station,  introduced  exhibits  which  show  that  the  total 
operating  cost  (including  bills  for  purchased  energy),  delivered 
at  the  outgoing  switch  board  for  Belleville  distribution  would  be 
approximately  $63,000  per  annum  under  the  contract  to  pur- 
chase energy,  contrasted  to  a  comparable  cost  of  about  $54,500 
per  annum,  were  the  steam  station  rehabilitated  and  operated. 
The  respondent  took  sharp  issue  widi  the  conclusion  naturally  to 

be  drawn  from  the  testimony  that  the  new  arrangement  of  pnr- 
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chasing  energy  is  of  doubtful  advantage,  and  introduced  further 
testimony  to  show  that  the  production,  expenses  under  four  months 
of  steam  generation  in  1913  were  $12,793.68,  as  contrasted  with 
alleged  comparable  production  expenses  amounting  to  $12,295.- 
60  during  a  similar  four-month  period  of  electric  operation  in 
1914, — an  apparent  saving  of  about  $500  for  a  four-month 
period.  An  analysis  of  operating  conditions,  however,  showed 
that  the  station  output  under  steam  generation  had  been  lightly 
above  1,000,000  kilowatt  hours  during  the  four-month  period  in 
1913,  whereas  the  output  during  the  four-month  period  of  elec- 
tric operation  in  1914  was  about  860,000  kilowatt  hours.  En- 
ergy, therefore,  h^s  cost  about  1.44  cents  per  kilowatt  hour  under 
electric  operation  and  about  1^7  cents  per  kilowatt  hour  under 
steam  generation, — a  saving  of  approximately  0.17  cents  per  kilo- 
watt hour  in  favor  of  the  older  method  of  generation  by  steam 
in  the  electric  station  at  Belleville. 

The  respondent  has  not  shown  wherein  the  consumers  in  Belle- 
ville have  received  or  will  receive  any  particular  benefit  through 
the  operation  of  the  contract  for  the  purdiase  of  energy  from 
the  East  St  Ix>uis  Light  &  Power  Company.  So  far,  the  cost  of 
energy  under  the  contract  has  exceeded  the  probable  cost  of  gen- 
eration in  the  former  manner.  Had  the  contract  been  negotiated 
with  a  view  of  securing  absolute  continuity  of  sei'vioe  over  dupli- 
cate transmission  lines  fed  from  duplicate  (or  reserve)  stations, 
it  would  be  possiUe  to  retire  the  equipment  still  in  service  in  the 
Belleville  generating  station.  The  contract  should  not  have  been 
consummated,  unless  an  obvious  saving  could  be  effected.  The 
plea  that  probable  competition  affeAed  the  decision  in  favor  of 
purchased  power  seems  untenable,  inasmuch  as  a  new  company 
would  have  had  considerable  trouble  in  gaining  a  foothold  with 
but  a  slight  advantage  in  production  costs  over  the  respondent 
Thje  respondetnt,  nevertheless,  desires  full  capitalization  of  the 
present  value  of  the  generating  plant,  whidi  is  neitiier  written- 
off  nor  amortized,  because  it  is  claimed  to  be  used,  useful,  and 
necessary. as  a  reserve.  It  is  difficult  to  concede  fully  the  claim 
for  the  value  of  the. generating  station,  and,  at  the  same  time, 
allow,  under  operating  disbursements,  a  charge  for  purchased 
energy,  which  is  sufficient  and  ample  to  assure  continuous  service. 

Valiuitians. — ^An  inventory  and  an  appraisal  of  the  Belleville 
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eleotrie  property  were  filed  with  the  Commission  by  the  respond- 
ent. Later,  at  a  hearing  of  the  case,  the  respondent  offered  the 
previously  filed  document  as  a  valuation  of  the  used  and  useful 
electric  property  in  Belleville,  and,  at  the  same  time,  read  into  the 
record  certain  corrected  figures.  At  a  subsequent  hearing,  the 
Coxumisaion's  engineering  staff,  after  field-checking  the  respond- 
ent's inventory,  introduced  in  evidence  a  separate  valuation.  In 
the  valuations,  both  the  cost  new  and  the  depreciated  present 
value  of  the  property  are  estimated  and  tabulated.  The  valu- 
ations are  baaed  on  a  method  which  is  a  combination  of  the  cost 
to  reproduce  and  the  original  cost  theories.  Actual  prices  are 
taken  from  the  respondent's  books,  wherever  actual  cost  figures 
were  to  be  secured.  In  estimating  depreciation,  the  respondent 
used  the  sinking-fund  method,  whereas  the  engineering  staff 
used  a  straight-line  method. 

Table  I.  is  compiled  to  show  a  final  comparative  summary  of 
the  valuations,  as  of  May  1, 1914.  Column  1  shows  the  cost  new 
according  to  the  respondent's  original  valuation,  with  the  depre- 
ciated present  value  ^ovm  in  column  4.  Column  2  shows  the 
cost  new  according  to  the  respondent's  revised  valuation,  with 
the  depreciated  present  value  shown  in  column  6.  Column  3 
shows  the  cost  new  according  to  the  engineering  staff's  valuation, 
with  the  depreciated  present-value  shown  in  column  6. 

TABLE  I— COBfPARlSON  OF  VALUATIONS. 
BellevUle  Blectric  Sjwtem  of  the  St.  Clair  Coonty  Gas  and  Blectric  Company. 


• 

Cost  new 

Depreciated  value. 

Item. 

(1) 
Utility 
(orlKin- 

(2) 

Utility 

(revised) 

(8) 

Enjri- 

neerioff 

staff. 

(4) 
Utility 
(orlein- 

Silhing 

fund 
Method 

(5) 
Utility 
(revised) 
Sinking- 
fund 
Method 

Engi- 
neering 
staff. 
Straight- 
line 
Method 

1*   Land 

S  89.206 

1M.4€7 
51.411 

149.962 
10.812 

S  88.485 

160.806 
43,667 

180.820 
10.543 

*988.485 

160,896 
43,667 

180.820 
10,548 

9  89.206 

180,928 

46.894 

188.160 

8,804 

9  88.496 

U8.884 

89,006 

111.806 

8,792 

*t  88  485 

2.   Transmission  and  distribu- 
tion  

107,801 

5.  Bulldhigs  and  structares. . . 
4.    Plant  and  equipment 

6.  Genera)  e<]nipment 

88.876 

105.648 

8207 

6.         Total 

$406.»7 

22.020 

1.009 

9374,861 
22.020 

9847.861 

22,020 

6,2D9 

9868.196 

22.020 

505 

9811.948 
22,020 

9296.491 

7.  Materials  and  supplies 

8.  Non-operattDg  property .... 

22.020 
8  622 

9.          Total 

S428.886 
93,347 

9396,381 
104.821 

9102.680 
55.839 

9380,711 
82,382 

9888.969 
87,844 

9319.108 

10.    Overhead 

48  828 

11.          Total 

$802,283 

9601.202 

9458,619 

9463.096 

9421,807 

9862  481 

•AMumed. 
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Land. — The  respondent's  land  at  Main  and  Switzer  dtreets  is 
used  for  the  production  of  both  gas  and  electricity  in  Belleville, 
and  the  respondent  and  the  engineering  staff,  in  tbe  valuations, 
both  have  proportioned  10  per  cent  of  the  land  to  the  gas  depart- 
ment and  90  per  cent  of  the  land  to  the  electric  department.  Of 
the  90  per  cent,  the  engineering  staff  has  testified  that  three  lots, 
valued  at  $10,660  by  the  respondent,  are  not  necessary  nor  use- 
ful to  the  electric  plant,  although  the  respondent  possesses  some 
reason  for  holding  the  lots,  owing  to  aerial  wires  which  cross  the 
property.  It  is  apparent  that  these  lots  need  not  be  held  for  a 
plant  extension,  which  obviously  will  not  be  made  while  the  con- 
tract for  the  purchase  of  transmitted  energy  is  effective. 

A  witness  for  the  respondent  testified  that  the  revised  figure 
fot  land  in  column  2  of  table  I.  is  based  on  an  average  of  the 
values  established  independently  by  two  real  estate  experts  in 
Belleville.  The  attorney  for  the  petitioner  did  not  seriously  ques- 
tion the  simi  allotted  to  land.  The  respondent's  valuation  of  the 
used  and  useful  land  was  assumed  by  the  Commission's  engineer-^ 
ing  staff,  after  a  field  measurement  of  the  lots  which  are  held  for 
gas  and  electric  purposes. 

[1]  Materials  and  Supplies. — The  respondent  has  made  claim 
for  a  capitalization  of  $22,020  in  materials  and  supplies,  which 
are  carried  in  stock,  ostensibly  for  repairs  and  renewals.  The 
Commission's  engineering  staff  checked  the  respondent's  list, 
which  was  found  to  include  about  $6,800  in  materials  for  new 
construction.  The  respondent  undoubtedly  is  carrying  an  excess 
quantity  of  materials  and  supplies,  owing  possibly  to  a  recent 
completion  of  unusual  line-construction  work,  which  has  left  a 
residue  of  newly  purchased  materials  in  the  storehouse.  Ma- 
terials and  supplies  carried  for  new  construction  properly  should 
not  be  capitalized,  inasmuch  as  such  items  are  not  permanent 
and  are  covered  under  overhead  expenses  by  an  allowance  for 
interest  during  construction.  Coal  and  other  station  supplies, 
owing  to  their  small  magnitude  and  liquid  nature,  have  been  in- 
cluded in  the  allowance  for  materials  and  supplies.  A  compara- 
tively email  stock  of  fuel  should  suffice  for  the  Belleville  steam- 
generating  plant,  which  is  now  used  only  as  a  reserve  station. 
Even  with  a  deduction  of  $6,800  made  for  new-construction  ma- 
terial, the  balance  in  materials  and  supplies  carried  by  the  re- 
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spondent  is  very  nearly  equal  to  an  amount  of  $17,000,  which 
was  testified  by  the  Cozomission's  engineering  staff  to  be  ample 
to  cover  both  the  materials  and  supplies  and  the  working  capital 
of  an  ordinary  similarly  situated  utility  operating  under  normal 
conditions.  There  may  exist  some  unusual  and  special  con- 
ditions in  Belleville,  or  some  peculiar  market  conditions,  to 
warrant  the  carrying  of  extraordinary  stores;  but  no  evidence 
has  been  presented  in  justification  of  the  unusual  quantity  of 
materials  and  supplies. 

[2]  Nonoperating  Property. — In  the  respondent's  original 
valuation,  a  sum  of  $1,009  was  claimed  to  be  sufficient  to  cover 
nonoperating  property,  which  consisted  of  miscellaneous  switch- 
board and  plant  equipment.  The  investigation  of  the  Commis- 
sion's engineering  staff  disclosed,  in  addition,  an  unused  motor- 
generator  set  and  two  switch-board  panels,  which  had  been 
classified  as  operating  property  by  the  respondent.  The  staff 
accordingly  deducted  the  value  of  the  motor-generator  set  and 
panels  from  operating  property  and  increased  nonoperating  prop- 
erty to  $6,299  (new). 

[3]  Overhead  Expenses, — The  respondent,  in  its  revised  valu- 
ation, fixes  overhead  expenses  at  23  per  cent  of  the  entire  cost 
new  of  the  physical  property,  including  land.  One  of  the  re- 
spondent's witnesses,  in  testifying  as  to  overhead  expenses,  stated 
(1)  that  3  per  cent  should  be  allowed  to  cover  promotional  ex- 
penditures incurred  in  the  preliminary  examination  of  the 
project,  in  legal  advice  respecting  charter,  franchise,  and  or- 
ganization, in  securing  a  detailed  engineering  report,  in  print- 
ing and  selling  bonds  and  stocks,  and  in  compensation  to  the  pro- 
moting officials,  (2)  that  6  per  cent  should  be  allowed  to  cover 
the  average  interest  upon  the  capital  invested  during  an  esti- 
mated two-year  construction  period,  (3)  that  5  per  cent  should  be 
allowed  to  cover  engineering  services  required  in  the  prepara- 
tion of  final  and  detail  plans,  reports,  and  specifications,  (4)  that 
10  per  cent  should  be  allowed  to  cover  contractor's  profits,  which 
may  or  may  not  include  liability  insurance,  (5)  that  1  per  cent 
should  be  allowed  to  cover  insurance  and  accident  liability  dur- 
ing construction,  and  (6)  that  3  per  cent  should  be  allowed  to 
cover  errors  and  omissions  in  the  inventory,  together  with  other 
P.UJ1.1916B. 
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contingencies.    A  total  of  the  above  percentages  is  28,  which  the 
respondent  has  lumped  into  a  23  per  cent  claim  in  its  valuation. 

The  Commission's  engineering  staff,  after  thoroughly  studying 
the  prevailing  conditions  under  which  the  Belleville  electric  sys- 
tem had  been  developed,  compiled  and  introduced  in  evidence 
table  II.,  which  segregates  the  percentages  of  overhead  expenses 
which  should  be  applied  to  the  various  items  of  construction. 
The  percentages  found  by  the  engineering  staff,  when  weighted, 
produce  a  composite  overhead  charge  equal  to  14.9  per  cent  of 
the  staff's  valuation  of  th^  tangible  property.  In  addition  to  the 
14.9  per  c^nt,  the  engineering  staff  testified  that  not  less  than  10 
per  cent  had  been  allowed  in  its  valuation  to  cover  contractor's 
profit  on  all  items  of  construction  which  justly  were  entitled  to 
such  surcharge. 

Upon  cross-examination,  the  respondent's  witness  in  testifying 
as  to  overhead  expenses  admitted  (1)  that  preliminary  expense, 
in  the  actual  cost  method  applied  in  this  valuation,  would  be  ap- 
plicable to  only  the  initial  increment  of  the  property  constructed 
at  the  inception  of  the  project,  (2)  that  contractor's  profit  is 
covered  by  the  unit  prices  taken  from  the  respondent's  books,  and 
(3)  that  a  percentage  to  cover  engineering  should  apply  princi- 
pally to  the  structural  property  owned  by  the  respondent.  In 
subsequent  hearings,  the  respondent  neither  rebutted  the  method, 
nor  questioned  the  amount,  established  by  the  engineering  staff 
in  fixing  a  reasonable  and  adequate  percentage  to  cover  overhead 
charges. 


TABLE  II— OVERHEAD  EXPENSES. 
Belleville  Electric  System  of  the  St.  Clair  County  Gab  and  Electric  Company. 

i£i. 

(2) 
Land. 

(8) 
Transmis- 
sion  and 
distri- 
bution. 

(4) 
Buildir-8 

and 
Btraoturee. 

(6) 

Plant 

and 

equipment. 

"     (6) 
General 
equip- 
ment. 

1.  Inventory  omiailoni 

2.  Engtaeerbgr  and  archltectnre. . 
8.  C^eneral  supervisioD 

4.  Interest durlDsr  construction... 

5.  Insurance— fire  and  liability. . . . 

6.  Organization 

7.  Leffal  and  taxes 

8.  Contin^ncies 

% 

0.... 

2.... 

0.... 

6.... 

0.... 

1.... 

2.... 

0 

% 

2  .... 

3  .... 

6  .... 

2  .... 

i.... 

2  .... 

*.... 

1  ... 

8  .... 

3  .... 

1  .... 

2  .... 

I.... 

1  .... 

% 

1  .... 

5  .... 

8  .... 

3  .... 

1  .... 

1  .... 

,}■•• 

% 

1  .... 

0  .... 

2  .... 

0  .... 

i.... 

1.... 

0  .... 

0  .     . 

t.         Total 

11 

16 

17 

15 

4 
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[4,  5]  Working  CapitdL — ^Working  capital  should  properly 
represent  an  average  smn  whidi  is  sufficient  and  ample  under 
normal  conditions  to  meet  and  carry  the  obligations  incurred  in 
bills  payable  prior  to  a  reimbursement  obtained  from  bills  r^ 
oeivable,  and  which  is  sufBeient  under  abnormal  conditions  to 
provide  for  unexpected  and  emergency  expenditures.  Bills  pay- 
able,  in  the  present  case,  indade  principally  the  pay  roll  of  aSr 
eem  and  employees^  wlmreas  bills  receivdole  include  littl0  in 
addition  to  the  receipts  obtained  from  the  payment  of  the  con- 
sumers' monthly  bills  for  electricity.  The  respondent,  in  a  gen* 
eral  vray^  asked  that  $25,000  be  allowed  as  working  capital,  but 
later  testified  that  such  a  working  capital  included  materials  and 
suppties  carried  both  for  cranmereial  stock  and  for  new  con- 
struction and  extensions, — ^items  vAndi  are  considered  elsewhere. 
In  its  valuation,  the  respondent  claimed  only  $10,000  for  work- 
ing capital  The  Commission's  engineering  staff,  after  investi- 
gation, testified  that  a  working  capital  of  between  $5,000  and 
$6,000  would  be  sufficient  and  ample,  especially  since  the  recent 
innovation  of  purchasing  wholesale  electricity  under  a  contract 
which  does  not  require  the  payments  for  purdiased  energy  to  be 
made  prior  to  the  fifteenth  day  of  the  month  succeeding  the 
month  in  vrhick  consumption  occurs.  Inasmuch  as  the  so-called 
^^prompt  payment  discount  period,"  under  the  respondent's  pres- 
ent rules,  expires  ten  days  after  the  .date  of  the  bill  (nominally 
the  first  of  each  month),  it  would  seem  that  all  consumers, 
barring  a  very  small  percentage  of  delinquents,  would  have  paid 
the  monthly  bills  prior  to  the  date  upon  which  the  respondent 
is  required  to  pay  its  large  bill  for  purchased  energy. 

[6]  Depreciation. — The  two  principal  methods  of  determin- 
ing depreciation  have  been  introduced  in  the  bearings  of  this 
case.  The  respondent  has  submitted  a  valuation  in  which  the 
present  worth  of  the  property  is  deduced  by  the  sinking-fund 
method  of  reckoning  depreciation,  whereas  the  Commission's 
engineering  staff  has  submitted  a  valuation  in  which  present 
worth  is  deduced  by  a  simpler  straight-line  method.  Neither 
method  needs  elaborate  explanation  and  amplification  at  this 
time.  It  is  sufficient  to  note  that  the  sinking-fund  method  pro- 
vides for  a  slower  depreciation  in  value  during  the  early  years 
of  the  life  of  the  equipment  than  is  provided  by  the  straight-line 
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method.  The  sum  to  be  set  aside  annually  to  cover  sinking-fund 
depreciation,  however,  is  a  relatively  smaller  operating  charge 
than  the  sum  required  by  the  straight-line  method*  Thus,  in 
computing  a  fair  rate  schedule,  the  larger  annual  depreciation, 
which,  in  the  straight-line  method,  must  be  set  aside  in  the  oper- 
ating accounts,  generally  offsets  the  greater  return  which  may 
accrue  to  a  higher  capitalization  found  by  using  the  sinking-fund 
method.  It  is  to  be  noted,  moreover,  that  the  straight-line  method 
seems  to  be  the  best  average  of  all  the  theoretical  methods  of 
comtputiiig  depreciation,  and,  in  general,  reflects  most  dodely  tb^ 
practical  conditions  under  which  utility  properties  usually  are 
managed. 

[7]  It  was  argued  l^  the  respondent  that  the  reproductkm 
cost  new  (undepreciated)  is  a  proper  and  equitable  viilue  to  be 
considered  for  rate-making  purposes.    The  reasons  advanced  are: 

(1)  That  reproduction  cost  is  the  amount  of  money  which  would 
necessarily  be  expended  by  a  utility  in  duplicating  its  plant ;  and 

(2)  that,  from  a  consumer's  point  of  view  a  well-operated  utility 
is  delivering  100  per  cent  service  and  is  hence  in  100  per  cent  con- 
dition, irrespective  of  actual  deterioration  of  the  physical  plant 
If  there  is  justifiable  ground  for  such  an  argument,  it  must  be 
based  upon  real  reason,  and  not  upon  a  mere  desire  of  the  owners 
of  i  property  to  maintain  its  paper  integrity.  The  advocates 
of  the  theory  would  hardly,  admit  that  any  need  of  actually  du- 
plicating the  property  will  ever  arise,  or,  if  such  need  were  to 
arise,  that  the  property  would  be  duplicated  in  the  same  identi- 
cal manner,  despite  modem  eificiency  and  economy  and  despite 
scientific  development  in  the  art.  The  fact  must  be  faced  square- 
ly that  property  does  depreciate  in  value  with  age,  with  use,  with 
changes  in  the  art,  and  with  increases  in  load*  A  very  vital  ele- 
ment in  the  value  of  equipment  lies  in  the  fact  that  it  probably 
has  ahead  of  it  certain  years  of  effectiveness  in  the  operation  for 
which  it  was  intended.  As  this  period  of  potential  operation  is 
increased  or  decreased,  the  value  of  the  equipment  as  a  portion 
of  an  operating  property  is  correspondingly  enhanced  or 
diminished. 

[8]  Ooing  Value. — In  addition  to  the  value  of  the  physical 
property  used  in  and  useful  for  electrical  purposes  in  Belleville, 
the  respondent  contended  that,  for  rate-making  purposes,  an  ad- 
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ditional  Talue  should  be  oonsidered.  The  eleoobeat  of  value  for 
which  contenticm  was  made  is  the  added  value  of  the  property  as 
a  going  coneem,  due  to  the  fact  that  it  is  eiAgaged  actively  in 
utility  business  in  Belleville,  that  it  has  connected  to  its  lines 
consumers  who  are  purchasing  its  service,  that  it  possesses  an 
organization  developed  for  efficiently  conducting  its  business^  and 
that  it  is  a  living  entity  instead  of  a  mere  collection  of  physical 
assets.  In  such  daims,  the  respondeat  obviously  has  trespassed 
upon  what  is  ordioarily  known  aa  ^^good  will"  Aiu  allowance 
for  "good  will,"  in  fundamentally  monopolistic  public-utility  en- 
terprises, has  been  frowned  upon  by  both  regulatory  commissions 
and  by  the  courts. 

[9]  Witsiesses  for  both  the  respondent  ^nd  the  Commission's 
engineering  staff,  in  testifying,  essentially  agreed  that  a  proper 
"going  value"  is  to  be  determined  only  on  a  basis  of  offsetting  an- 
nually against  actual  gross  earnings  all  bona  fide  operating  ex- 
penses, including  repairs,  maintenance,  taxes,  a  reas(mable  an- 
nual depreciation  charge,  and  a  fair  return  on  the  investment, 
during  all  the  years  since  the  inception  of  the  utility.  During 
the  early  years  in  the  development  of  a  utility,  operating  expenses 
may  exceed  the  income  or  may  be  insufficient  to  provide  for  a 
reasonable  return  and  depreciation,  thereby  creating  annual  defi- 
cits, which,  it  is  advocated  by  some,  represent  as  proper  capital- 
ized costs  as  do  engineering  expenses,  legal  fees,  and  labor  wages 
during  construction.  Usually,  in  the  later  years  of  development 
of  the  utility,  unless  the  project  is  very  poorly  conceived  or  badly 
managed,  the  gross  annual  income  will  exceed  total  annual  oper- 
ating esqp^ises  by  a  sufficient  amount  to  create  an  annual  surplus 
over  and  above  a  sum  which  is  essential  to  provide  a  reasonable 
return  cm  a  fair  value  of  the  property  and  a  proper  allowance 
for  depreciation.  It  is  advocated  further  that,  upon  the  date  of 
the  valuation,  should  the  total  of  the  annual  deficits  since  the 
start  of  the  business  exceed  the  total  of  the  annual  surpluses  dur- 
ing the  same  period  of  time,  a  so-called  "going  value"  may  prop- 
erly be  capitalized,  provided  an  undue  period  has  not  been  re- 
quired to  develop  the  business  to  a  paying  basis.  Such  a  "going 
value"  accords  closely  with  a  decision  rendered  in  the  New  York 
court  of  appeals  by  Justice  Miller,  who  states :  "I  define  Agoing 
value'  for  rate  purposes,  as  involved  in  this  case,  to  be  the  amount 
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equal  to  the  deficiency  of  net  eaTnings  below  a  fair  return  on  the 
actual  investment  due  solely  to  the  time  and  expenditures  rea- 
sonably necessary  and  prc^per  to  the  development  of  the  business 
and  property  to  its  present  stage  and  not  comprised  in  the  valu- 
ation of  the  physical  property.  [People  ex  reL  Kings  County 
Lighting  Co.  V.  Willcox,  210  N.  T.  479,  51  L.RA.(N.S.)  1, 
104  K  E.  911.]     (March  24,  1914.)'^ 

[10]  The  respondent  was  called  upon  to  produce  the  old  books 
and  records  covering  early  operations.  The  respondent  averred 
that  none  of  the  useful  records,  prior  to  1906,  was  in  its  posses- 
sion. Owing  to  this  loss  of  the  early  books  and  records  of  the 
predecessor  companies,  it  now  is  impossible  to  trace  accurately 
the  cost  of  developing  the  utility  back  to  the  very  inception  of  the 
business,  over  twenty-five  years  ago.  The  record  shows  that,  in 
1906,  when  the  American  Gas  Company  purchased  the  ri^ts  of 
the  former  operating  company,  the  property  apparently  was  pay- 
ing an  excellent  return  on  the  investment. 

In  proof  of  the  existence  of  some  intangible  value,  the  respond- 
ent submitted  in  evidence  certain  estimates,  covering  a  period  be- 
tween 1906  and  1914,  and  showing  its  extensions,  retirements, 
revenues,  and  expenditures.  This  exhibit,  which  assumed  a  rate 
of  return  of  10  per  cent  per  annnm  upon  the  estimated  value  of 
the  physical  property  during  these  years,  showed  that  the  reve- 
nues had  been  insufficient  to  meet  all  expenditures,  including  the 
assumed  depreciation  and  return.  The  respondent  purposed  to 
show  that  this  deficit  constituted  investment  which  had  been  made 
by  the  company  in  the  business  in  Belleville,  and  which  justly 
was  entitled  to  receive  a  return.  It  would  seem  that  a  utility 
business,  which  had  been  instituted  about  1890,  when  a  small 
plant  was  constructed  and  meager  electric  service  was  rendered 
to  a  few  consumers  who  probably  were  attached  at  small  develop- 
ment cost  compared  to  the  present  value  of  the  electric  property 
in  Belleville,  should  have  been  able,  within  sixteen  years  or  so, 
to  be  in  a  position  of  returning  to  its  owners  a  fair  remuner- 
ation for  eflForts  expended  in  developing  the  business  and  for  the 
use  of  the  funds  which  had  been  invested  in  the  property  prior 
to  1906,  provided  proper  management  prevailed  in  conjunction 
with  a  real  demand  for  electrical  service.  As  to  "going  value" 
since  1906,  a  study  of  the  evidence  submitted  by  the  respondent 

P.U.R.1916B. 


Digitized  by 


Google 


BELLBVILLS  ¥.  ST.  GhAJR  COUNTY  Q.  4  £.  00.  4» 

indici^es  that,  diurmg  the  period  of  years  covered  by  the  above- 
mentioned  estimate  (1906  to  1914),  the  respondeiit  had  not 
earned  10  per  cent,  which  was  assmi^  therein*  A  further  study 
of  the  exhibit,  however,  demonstrates  that,  except  for  one  year 
during  the  period,  the  r^pondent  had  earned  a  rate  of  return  in 
excess  of  7  per  cent  of  the  estimated  cost  (new)  of  its  property, 
in  addition  to  a  proper  allowance  for  depreciaticm  and  that,  dur* 
ing  all  these  years,  had  always  earned  in  excess  of  6  per  cent 
The  average  rate  of  return  for  the  entire  period  has  been  shown 
fo  be  8.1  per  cent,  in  addition  to  a  proper  allowance  for  depre* 
ciation.  The  Commission's  engineering  staff,  in  the  absence  of 
old  books  and  records,  was  unable  to  use  a  more  scientific  method 
than  that  proposed  by  the  respondent,  and  accordingly  made  care<^ 
ful  computations  (Peck's  exhibit  3),  which  indicated  that  actual 
surpluses  of  $98,231,  $76,801,  and  $55,372,  had  accrued  since 
1906  at  6  per  cent,  7  per  cent,  and  8  per  cent  rates  of  return 
respectively.  These  surpluses  were  estimated  from  such  figures 
as  could  be  secured  from  the  respondent's  books. 

It  would  appear  that  claims  for  ^'going  value''  should  be  sup- 
ported by  proof  of  its  existence.  In  this  connection,  the  case  of 
Pillsbury  v.  People's  Gaslight  Co.  before  the  New  Hampshire 
Public  Service  Commission  is  illuminating:  "All  of  the  other 
cases  either  deny  any  going  value,  or  in  effect  hold  that  the  going* 
concern  element  finds  its  principal  weight  in  sudi  unrequited  sac* 
rifices  of  stockholders  as  the  existing  business  may  fitirly  be  taken 
to  represent 

"In  the  Berlin  Electric  Light  Co.'s  Case,  3  N.  H.  P.  U.  C.  R. 
174,  we  held  that,  *If  especial  weight  is  to  be  daiiped  for  the 
going-concern  element  on  account  of  alleged  failure  of  returns  in 
earlier  years,  evidence  should  be  introduced  so  that -an  intelli- 
gent finding  upon  that  point  may  be  made.'  " 

"This  case  well  illustrates  the  importance  of  requiring  any 
such  claim  to  be  based  on  evidence  of  facts  rather  than  opinion 
*ddence."    4  N.  a  P.  U.  C.  R  391. 

The  respondent  herein  has  recorded  no  proof  of  the  existence 
of  any  "going  value"  during  early  operations.  That  proof  of 
such  "going  value"  is  essential,  the  language  of  Mr.  Justice  Day 
of  the  United  States  Supreme  Court,  in  the  case  Des  Moines  Gas 
Co.  V.  Des  Moines,  is  worthy  of  the  most  careful  thought.    The 
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Dee  Moines  Gas  Case  itself  bears  much  similarity  to  the  case  at 
bar.  In  part,  Mr.  Justice  Day  states :  "Included  in  going  value 
as  usually  reckoned  is  the  investment  necessary  to  organizing 
and  establishing  the  business  which  is  not  embraced  in  the  value 
of  its  actual  physical  property.  In  this  Q^se,  what  may  be  called 
the  inception  cost  of  the  enterprise  entering  into  the  establishing 
of  a  going  concern  had  long  since  been  incurred.  The  present 
company  and  its  predecessors  had  long  carried  on  business  in  the 
city  of  Des  Moines,  under  other  ordinances,  and  at  higher  rates 
than  the  ordinance  in  question  established.  For  aught  that  ap-' 
pears  in  this  record,  these  expenses  may  have  been  already  com- 
pensated in  rates  charged  and  collected  under  former  ordinances. 
As  we  have  said,  every  presumption  is  in  favor  of  the  legitimate 
exercise  of  the  rate-making  power,  and  it  is  not  to  be  presumed, 
without  proof,  that  a  company  is  under  the  necessity  of  making 
up  losses  and  expenditures  incidental  to  the  experimental  stage 
of  its  business."    P.U.R.1915D,  584,  585. 

There  is  no  proof  in  the  record  of  the  case  at  bar  that  "the  in- 
vestment necessary  to  organizing  and  establishing  the  business" 
has  not  ^%een  already  compensated  in  rates  charged  and  collected 
imder  former  ordinances." 

Among  utilities  which  have  become  involved  in  rate-making 
procedures,  there  has  existed  great  uncertainty  as  to  what  consti- 
tutes proper  and  complete  "going  value."  This  uncertainty  has 
been  reflected  in  long  discussions  by  regulatory  commissions.  No 
court  of  last  appeal  has  yet  defined  clearly  and  fully,  exactly 
what  shall  be  included  and  what  method  shall  be  pursued  in  ar- 
riving at  a  j-easonable  and  proper  "going  value."  It  is  not  ex- 
pected that  ideas  respecting  intangible  values  will  become  crys- 
tallized or  that  a  reasonable  unanimity  of  thought  will  prevail  for 
many  years  to  come.  "Gbing  value"  is  not  a  matter  of  formulae 
and  is  not  susceptible  to  scientific  computations.  At  the  present 
time,  allowances  made  in  the  capital  account  for  "going  value" 
must  be  considered  more  or  less  the  result  of  judgment — a  judg- 
ment in  which  the  presumption  is  that  fair  rates  of  charge  are  to 
be  established  by  the  regulatory  power  that  intervenes  between 
the  public  on  the  one  hand  and  the  utility  on  the  other  hand. 

As  typical  of  the  uncertainty  which  exists  among  commissions 
respecting  "going  value,"  the  California  Commission,  Re  Marin 
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Munidpal  Water  Dist.  recently  stated:  ''Xhefe  is  no  element  in 
public-utility  yaluation  as  to  which  there  is  greater  yagu^^ess  and 
confusion  than  this  so-called  going-concern  value.  The  courts 
recognize  that  some  value  ought  to  be  added  to  a  going  concern 
over  the  bare  bones  of  its  physical  structures,  but  they  do  not 
seem  to  be  clear  as  to  how  much  should  be  added  or  on  what  basis 
the  amount  to  be  added  should  be  ascertained."  P.U.R.1915C, 
471. 

But  bare  bones  may  be  inferred  to  mean  the  scrap  or  junk 
value  which  a  mere  collection  of  physical  property  would  be 
worth,  were  not  the  concern  a  living  entity  justly  deserving  a 
present-day  value.  And  Mr.  Justice  Day  in  the  same  Des  Moines 
Gas  Case  also  has  said:  ^^While  there  is  a  difference  between 
court  and  counsel  as  to  what  the  master. meant  by  this^  we  think 
it  is  apparent  that  he  meant  to  say  that,  applying  the  rule  of  the 
Cedar  Rapids  Case,  118  Iowa,  234,  01  N.  W.  1081,  he  had  al- 
ready valued  the  property  in  the  estimate  of  what  he  called  its 
physical  value,  upon  the  basis  of  a  plant  in  actual  and  successful 
operation;  for  he  said  that  otherwise  its  value  would  be  much 
less."    Supra,  589. 

Although  the  courts  have  not  stated  explicitly  what  diould  be 
included  in  a  consideration  of  ^^^ing  value,"  certain  exclusions 
have  been  passed  upon,  and  ^^good  will"  has  been  excluded  from 
"going  value."  Confer  WUlcox  v.  Consolidated  Gas  Co.  212  U. 
S.  19,  53  L.  ed.  382,  48  L.R.A.(KS.)  1134,  29  Sup.  Ct  Eep. 
192,  15  Ann.  Cas.  1034,  and  Omaha  v.  Omaha  Water  Co.  218 
U.  S.  202,  54  L.  ed.  991,  48  L.K.A,(K&)  1084,  30  Sup.  Ct.  Rep. 
615.  As  to  excluding  "good  will,"  Mr.  Justice  Day  remarks  in 
tl^  Des  Moines  Gas  Case :  "The  element  of  ^good  will'  as  applied 
to  the  ordinary  merchant  or  manufacturer  dealing  with  the  pub- 
lic generally  is  not  considered  in  estimating  the  Agoing  value'  of 
complainant's  plant.  It  cannot  be  considered  in  a  public  utility 
like  the  one  in  question  in  this  case,  because  the  complainant  has 
a  monopoly  of  business  in  which  it  is  engaged  in  the  city  of  Des 
Moines,  and  those  who  desire  to  use  its  product  must  buy  of  it." 
Id.  583. 

And  further :  "That  'good  will'  in  the  sense  in  which  that  term 
is  generally  used  as  indicating  that  element  of  value  which  in- 
heres in  the  fixed  and  favorable  consideration  of  customers,  aris* 
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ing  from  an  established  and  well-known  and  well-conducted  busi- 
ness, has  no  place  in  the  fixing  of  valuation  for  the  purpose  of 
rate  making  of  public  service  corporations  of  this  character,  was 
established  in  Willcox  v.  Consolidated  Gas  Co/'    Id.  584. 

[11]  Pair  Vdbie  of  the  Property. — In  fixing  a  valuation  of 
the  used  and  useful  electric  property  in  Belleville,  the  Commis- 
sion is  making  full  and  adequate  allowance  for  a  reasonable  value 
of  the  reserve  equipment  in  the  steam-generating  station,  and,  in 
addition,  is  making  full  and  adequate  allowance  for  all  the  elec- 
tric equipment  which  was  installed  prior  to  May  1,  1914  (the 
date  of  this  valuation)  for  the  operation  of  the  newly  erected 
transmission  line.  It  seems,  however,  that  one  system  is  some- 
what a  needless  duplication  of  the  other.  This  Commission  is 
agreeable  to  the  amortization  of  an  old  steam  plant,  over  any  rea- 
sonable term  of  years,  in  which  it  may  be  shown  that  the  new 
transmission  system  will  effect  a  saving  in  operating  costs  at 
least  sufficient  to  equalize  the  present  value  of  the  superseded 
steam  plant.  In  this  particular  case,  it  has  not  been  proved  that 
the  operation  of  the  new  transmission  line  will  result  in  reduced 
rates  in  Belleville;  but  the  opposite  seems  to  be  possible,  unless 
future  unit  costs  of  transmission-line  operation  are  reduced 
greatly.  Nor  does  it  appear  that  the  consumer  has  been  benefited 
greatly  by  better  and  more  reliable  service.  When  effecting  a 
radical  and  costly  change  in  its  system,  a  utility  should  be  reason- 
ably certain  that  the  saving  to  be  effected  is  sufficient  to  warrant 
the  writing  off  of  the  supplanted  property  within  a  very  short 
period  of  time,  in  order  that  the  new  investment  may  be  capital- 
ized with  propriety. 

[12]  After  considering  all  the  evidence  and  testimony  in  the 
case  bearing  upon  the  value  of  the  plant,  the  cost  to  reproduce, 
the  original  costs,  the  investment,  the  present  value,  including 
preliminary  costs,  engineering  and  supervision,  interest,  insur- 
ance, organization,  and  legal  expenses  during  construction,  con- 
tingencies, working  capital,  and  all  other  elements  of  value  (tan- 
gible and  intangible),  and  taking  into  consideration  that  the  plant 
is  now  in  successful  operation  and  a  "going  concern,"  the  Com- 
jnission  finds  the  fair  value  of  the  respondent's  electric  property 
in  Belleville,  for  the  piirpose  of  determining  reasonable  and  just 
rates  in  this  case,  to  be  $350,000.    In  this  finding  of  $350,000  the 
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Commission  has  excluded  (1)  an  amount  of  $6^800,  whidi  repre* 
sents  materials  and  supplies  carried  in  stock  for  eonstruotion  pur- 
poees,  (2)  an  amount  of  $9^500,  which  repreeents  excess  land 
not  used  nor  required  for  the  electric  plant  in  Belleville^  and  (3) 
such  sums  as  represent  additions  since  the  agreed  date  of  this 
▼aluatiouy — May  1, 1914.  Additions  and  betterments  made  after 
the  stipulated  date  of  the  valuation  properly  cannot  be  considered 
in  this  finding,  and  a  capitalization  thereof  and  a  reasonable  re> 
turn  therefrom  are  to  be  secured  upon  further  application  to  this 
CJonmiission,  in  a  manner  prescribed  by  statute. 

[13]  Rate  of  Return. — The  respondent  haa  requested  that  10 
per  cent  should  be  allowed  as  a  fair  rate  of  return  upon  a  fair 
value  of  the  property.  Of  this  10  per  cent,  the  respondent  de- 
sires 8  per  cait  to  be  allotted  the  investors  and  2  per  cent  to  be 
set  aside  annually  until  a  considerable  surplus  (about  $100,000 
for  both  gas  and  electric  plants)  will  have  been  accumulated  as  'a 
fund  to  protect  the  respondent  against  extraordinary  accidents  of 
the  future.  It  is  intended  that  the  accident  fund  should  be  es* 
tablished  in  addition  to  the  ordinary  and  properly  allowable  de^ 
preciation  reserve.  Witnesses  for  the  respondent  testified  that,  in 
the  past,  the  gas  plant  has  suffered  severely  from  a  tornado,  and 
the  electric  station  has  been  subjected  to  unusual  floods.  It  was 
argued  that,  in  the  future,  such  catastrophes  may  occur  again. 

In  view  of  certain  facts  in  the  case, — via.y  (1)  that  losses  sus- 
tained in  accidents  of  the  nature  just  described  may  be  guarded 
against  by  a  suitable  insurance,  (2)  that  the  respondent  ia^ow 
paying  into  a  fund  of  its  paroit  holding  company  an  annual  per- 
centage which  is  supposed  to  cover  casualties  of  the  depend«it 
companies,  (3)  that,  during  the  years  covered  by  the  Commis- 
sion's  investigation,  these  casualties  have  occurred  and  have  been 
met  by  emerg^i^  expenditures  which  seem  to  have  found  ulti- 
mate distribution  in  the  respondent's  operating  accounts,  and  (4) 
that  it  seems  unadvisable  for  a  regulatory  body  to  make  advance 
allowance  for  remotely  possible  accidents — ^the  Commission  finds 
it  difficult  to  concede  an  allowance  of  2  per  cent  to  cover  pos* 
sible  calamities  of  the  future.  The  stockholders'  risk  of  main- 
taining an  electric  utility  property  against  exceptional  and  un- 
usual accidents  of  the  nature  just  desciibed  is  one  of  the  items 
which  generally  entitle  the  entrepreneur  to  a  greater  rate  of  re- 
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tum  than  is  represented  by  a  nominal  interest  such  as  accrues 
from  an  investment  in  ^^gilt  edge"  bonds. 

[14]  In  considering  a  rate  of  return  upon  the  respondent's  in^ 
vestment,  careful  thought  must  be  given  to  the  many  different 
phases  of  the  situation.  Owing  to  the  wide  monopolistic  privi* 
leges  accorded  a  public  utility  imder  the  modern  doctrine  of  state 
regulation,  the  returns  from  utility  investments  are  axoeptionally 
secure.  Utility  services,  which  a  few  years  ago  were  luxuries, 
are  to-day  necessities  for  a  majority  of  the  citizens  of  a  oommu* 
nity  such  as  Belleville.  During  years  to  come,  the  demand  for 
utility  services  doubtlessly  will  increase  and  thereby  will  tend 
further  to  secure  die  income  of  utility  property.  An  electric  cen* 
tral  Nation  in  a  territorial  unit  is  becoming  to  be  recognised  as  a 
natural  monopoly,  and,  as  such,  in  contrast  with  some  other  en- 
terprise whose  product  is  oonmmied  subject  to  public  whim  and 
Whose  income  is  dependent  therecm,  appears  to  be  exceptionally 
desirable  investment  It  is  to  be  admitted,  however,  that  the 
trend  of  developmeiit,  as  exemplified  in  the  past,  cannot  be  pre* 
dieted  with  absolute  certainty.  Emergencies  may  arise,  and  the 
meeting  of  such  emergencies  may  entail  a  considerable  expense, 
which  makes  it  necessary  to  aUow  a  utility  to  earn  more  than  a 
nominal  interest  in  order  that  additional  capital  may  be  attract* 
ed  when  necessary.  Whether  or  not  a  utility,  in  past  operations, 
has  fulfilled  its  trusteeship  of  the  public  welfare  in  an  adequate 
and  efficient  manner  by  keeping  abreast  of  scientific  and  economic 
deve^pment,  and  whether  or  not  it  has  rendered  service  of  suit- 
able quality  to  its  consumers  and  conducted  its  business  with  a 
view  of  giving  to  its  patrons  full  opportunity  to  utilize  electricity 
to  advantage,  are  queries  whose  answers  are  influential  in  reach- 
ing a  decision  as  to  a  proper  rate  of  return.  A  utility  which 
is  excellently  managed,  progressive  in  development,  alive  to  the 
ptiblic  requirements,  aggressive  in  securing  new  business,  econom- 
ical in  operation,  courteous  to  consumers,  and  fundamentally 
honest  in  all  transactions,  is  justly  entitled  to  a  greater  rate  of 
return  than  should  be  allowed  to  a  utility  of  which  the  reverse  is 
true. 

The  testimony  presented  in  this  case  indicates  that  the  re- 
spondent has  operated  its  electric  system  in  a  generally  reliable 
and  satisfactory  manner,  except  perhaps  recently,  when  a  substi* 
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tution^of  truismitted  power  for  steam-^nerated  power  has  re- 
sulted in  an  operation  which,  temporarily  at  least,  is  of  ques- 
tionable reliability.  It  would  appear  that  the  respondent's  prop- 
erty is  used  efficaciously  in  the  conduct  of  its  business,  with  the 
possible  exception  of  a  small  amount  of  real  estate  and  nonoperat- 
ing  equipment 

As  to  an  equitable  rate  of  return,  the  Commission,  taking  into 
consideration  the  nature  and  inherent  risks  of  public-utility  in- 
vestments in  general,  and' particularly  considering  all  the  facts 
and  circumstances  relating  to  this  particular  electric  utility,  as 
well  as  the  testimony  regarding  the  local  peculiarities  and  char- 
acteristics of  Belleville  and  its  population,  finds  7^  per  cent  per 
annum  to  be  a  fair  rate  of  retun^  upon  a  fair  and  reasonable 
value  of  the  active  electric  property  under  discussion.  In  fix- 
ing the  rate  of  return,  the  Commission  has  been  guided  to  some 
extent  by  the  experiences  of  other  Commissions,  whose  orders 
have  been  subjected  to  judicial  review.  It  is  to  be  noted  in  pass- 
ing that,  where  capital  is  proportioned  on  a  basis  of  25  per  cent 
in  stock  (par  value)  to  75  per  cent  in  bonds,  a  7J  per  cent  rate 
of  return  upon  a  fair  value  of  the  property  is  equivalent  to  ap- 
proximately an  11  per  cent  rate  of  return  upon  a  proper  stock 
issue,  under  the  customary  interests  and  discounts  which  seem 
to  prevail  on  utility  bonds  in  the  Middle  West. 

[15]  Rate  of  Depreciation. — The  annual  rate  of  depreciation 
was  subjected  to  little  controversy  at  the  hearings.  The  respond- 
ent computed,  by  the  sinking-fund  method,  an  annual  deprecia- 
tion which  is  equivalent  to  4  per  cent  of  its  valuation  of  the  en- 
tire tangible  property,  including  land.  The  Commission's  engi- 
neering staff,  after  assigning  various  rates  of  depreciation  to 
the  different  equipments,  computed  by  a  straight-line  method,  a 
composice  annual  depreciation  which  is  equal  to  4.86  per  cent  of 
its  valuation  of  the  tangible  property,  exclusive  of  land  (equiva- 
lent to  4.22  per  cent  of  the  tangible  property,  including  land). 
This  percentage  was  applied  consistently  by  the  engineering  staff 
in  all  computations  to  obtain  present  value,  "going  value,"  and 
total  annual  operating  charges.  To  arrive  at  the  so-called  "per 
cent  condition"  of  the  equipment,  the  respondent  depended  upon 
life  tables,  whereas  the  engineering  staff  combined  the  strictly 
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life-table  method  with  an  actual  inspection  of  the  equipment  unr 
der  consideration. 

In  fixing  upon  a  reasonable  annual  rate  of  depreciation,  the 
Commission  is  of  the  opinion  that  the  simple  straight-line  method 
of  setting  aside  eqjial  yearly  instalments  is  proper,  that  these  an- 
nual instalments  should  be  accumulated  into  a  depreciation  (or 
renewal)  fund,  that  the  depreciation  fund  so  accumulated  should 
be  drawn  upon  only  for  renewals  and  replacements  of  existing 
property,  that  the  accumulations  should  remain  intact  in  an  in- 
dividual and  separate  account  (except  foi^  such  withdrawals  as 
are  made  necessary  by  replacements  and  renewals),  and  that  the 
fund  should  receive  full  credit  for  all  interest  which  it  may 
earn.  With  Ae  consent  and  approval  of  the  regulatory  body, 
coupled  with  proper  and  judicious  utility  management,  a  large 
portion  of  the  accumulated -depreciation  reserve  either  could  be 
invested  safely  in  readily  marketable  bonds,  or  could  be  re-invest- 
ed to  great  advantage  in  extensions  and  betterments  of  the  exist- 
ing property. 

For  the  purpose  of  establishing  an  adequate  depreciation  re- 
serve, in  this  particular  ^ase,  the  Commission  finds  that  the  re- 
spondent is  entitled  to  an  annual  allowance  equivalent  to  4.4  per 
cent  on  the  value  of  the  property,  to  cover  depreciation,  obso- 
lescence, inadequacy,  etc. 

Operating  ffxpenses, — The  annual  operating  expenses  and  reve- 
nues of  the  Belleville  Electric  System  of  the  St.  Clair  County  Gas 
&  Electric  Company  are  given  in  table  III.  The  table  has  been 
compiled  from  the  books  of  the  respondent,  and  has  been  intro- 
duced in  evidence  by  the  Commission's  accounting  staff  at  a 
hearing  in  the  case. 

The  production  expense  involved  in  the  Belleville  electric  serv- 
ice consists  of  superintendence  and  wages  in  the  central  station 
which  is  used'  in  generating  the  electric  current,  and  also  in- 
cludes water,  fuel,  lubricants,  station  supplies,  and  the  mainte- 
nance of  the  buildings  and  equipment  In  column  5  (1914),  item 
26,  which  covers  electrical  energy  purchased  under  contract,  is 
included  as  a  production  expense.  In  arriving  at  what  may  be 
considered  a  fair  expense  for  production,  the  various  items  must 
be  treated  individually.  In  some  cases,  it  is  fair  to  be  governed 
in  the  determination  by  the  elpenses  which  have  occurred  in  pre- 
vious years  when  considered  upon  an  average  basis,  while,  in 
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other  cases,  the  experience  of  previous  years  is  valuable  only 
when  taken  in  connection  with  the  present  load  upon  the  station 
and  with  the  present  conditions  of  operation.  The  figures  for  the 
six  months  ending  June  30,  1914,  cover  a  period  during  which 
the  respondent  was  operating  with  both  transmitted  and  steam- 
generated  power, — a  period  during  which  the  substitution  of 
the  latter  for  ihe  former  was  in  progress.  During  the  change, 
the  mixed  expenditure  for  fuel  and  for  purchased  power  is  ab- 
normal, and  is  of  little  value  in  determining  the  average  produc- 
tion expenses  at  the  present  time  under  electric  operation.  It 
is  also  probable  that,  during  this  transition  period,  considerable 
amounts  of  money  were  expended  for  maintenance  which,  under 
usual  circumstances,  would  not  have  been  required.  On  account 
of  the  inconvenience  caused  by  the  substitution,  it  also  is  prob- 
able that  the  labor  expense  required  in  the  production  of  elec- 
tricity was  somewhat  greater  than  normally  would  have  been 
the  case.  In  vie^  of  the  unsettled  condition  of  the  generating 
station  during  the  six  months  between  January  1,  1914,  and 
July  1, 1914,  and  taking  into  consideration  the  fact  that  it  strong- 
ly was  contended  by  the  respondent  that  the  present  contract  ■ 
possesses  many  advantages,  it  appears  that  iio  serious  injustice 
can  result,  for  the  present  at  least,  in  considering  that  the  cost 
of  production  is  determined  upon  the  basis  of  steam-generation. 
It  would  appear  from  the  evidence  that  no  great  difference  be- 
tween these  two  methods  of  production  will  result,  inasmuch  as 
certain  items  of  expense  which  involve  the  operation  and  main- 
tenance of  the  transmission  line  must  be  considered  in  connection 
with  the  operating  expenses  of  the  steam  station  in  determining 
the  cost  of  power  received  from  the  transmission  line. 

TABLE  III— OPERATING  REVENUES  AND  BXPENSD6. 
BellcTille  Electric  System  of  the  St  Clair  County  Gas  and  Electric  Company. 


(1) 

Itejn. 

(2) 
1911. 

(8) 
1912. 

(4) 
1918. 

(6) 

1914. 

(6  months) 

1.  OPKRA'nNO  R«V1NU18— 

2.  Oommercial  lightinK 

S87.474.(M 

26.091.81 

24,680.65 

226.00 

•42,648.81 

27;702.18 

24.991.88 

225.00 

f  48.481.28 

83.472.36 

26.224.22 

226.00 

f28.168.11 

R.    Oominercial  power 

16  745  25 

4.    Municipal— street  arcs 

12.801.66 
104  20 

b.    Municipal— street  incandescents 

6.    Forfeited  discountA 

125  56 

7.    Minimum  biUs— itrhting 

1.341  13 

8.    Minimum  bills— power 

1  158  15 

9.       Gross  sales 

88.421.60 
5.677.64 

96,562.62 
4.409.54 

107,862.81 
8.544.80 

55,444.06 

M.       Less  discounts 

IL      Total  oDeratinsT  revenue 

982,743  86 

101  i&A  nft 

ainft  f^vi  M 

SRft  iU^  nK 
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TABLE  III— OPERATING  REVENUES  AND  EXPENSES— Concluded. 


(1) 
Item. 


(2) 
19U. 


(3) 
1912. 


(4) 
191& 


(6) 

19UL 

(6  moDtbi) 


12.  OPBSATIKO  EXHEN8X8— 

13.  Production  expense : 

14.  Superintendence 

15.  Wages,  boiler 

16.  Wages,  engines  and  electrical  apparatus 

17.  Water 

18.  Fuel , 

19.  Lubricants , 

20.  Station  supplies  and  expense 

21.  Maintenance,  station  buildings 

22.  Maintenance,  boiler  plant 

28.  Maintenance,  prime  movers ^.. 

24.  Maintenaqce,  electrical  equipment  — 

26.  Maintenance,  misceUaneous  equipment 

26.  Power  purchased 

27.  Depreciation  ....- 


2ft.      Total  production  expense 

29.  Distribution  expense : 

30.  ^uoerintendeici 

Supplies  and  expense : 

Setting  and  removing  translormers. . . 

Setting  and  removing  meters 

Maintenance  distribution  conductors. 
MaiDtenaace  distribution  poles  and  fix^ 

tures 

Maintenance  services 

Maintenance  of  transformers 

Maintenance  meters 

Depreciation 


31. 
32. 
33. 
34. 
35. 

86. 
37. 
38. 
39. 


40.  Total  distribution  expense 

41.  Utilization  expense : 

42.  Commercial  arc  installation 

43.  Municipal  arc  installation 

'  44.  Municipal  incandescent  installation... 

45.  Commercial  arc  maintenance 

46.  Maintenance  customers'  installation  . 

47.  Municipal  arc  maintenance 

48.  Municipal  incandescent  renewals 

49.  Maintenance  electric  signs 

50.  Maintenance  electric  appliances 


51.  Total  utilization  expense. . 

52.  Commercial  expense : 

53.  Office  salaries  and  expense  . 
Office  supplies  and  expense . 

Meter  reading 

Expense  collection 


54. 
55. 
56. 

57. 
58. 
59. 
60. 
61. 
62. 


67. 


I     627.00 

4,251.22 

8.882.70 

121.83 

14.904.45 

491.22 

1,951.15 

166.16 

381.78 

408.05 

150.82 


2.216.J 


129,652.71 

00 
99 
61 


180. ( 
80.1 


887.( 
1.589.  i 


248. 

78, 

618, 

1.821 


t  4,967.45 
I 


,528.59 
2.00 

33.87 
698.02 
564.25 

15.26 
•83.76 


Total  commercial  expense 

Xew  business  expense : 

Salaries , 

Soliciting 

Demonstrating 

Advertising 

Wiring  and  uppliances,  free 

Supplies  ^d  expense 

Total  new  buiineia  expense. . 
General  expense : 

General  supervision 

Expense  general 

Interest  on  consumers'  deposits. 

Uncollectable  electric  bills 

Legal  expense 

Insurance  

Franchise  requirement 

Expense  extraordinary , . . . 


70. 
71. 
72. 
78. 
74. 

76. 
76. 


77.  Total $.'>3.331.07 

78.  Electricity  used  by  utility I    ••5.069. 53 

79. 


Total  general  expense  . 
Taxes  


$2,846.54 

t  2,376.25 

1.781.91 

139.34 

17.77 


I  4.816.27 

I     217,00 

771.15 

11. 2i 

46.16 


100.76 


f     444.68  \$ 

6.277.35 

8.848.94 

260.23 

14.761.61 

213.58 

1.022.75 

284.40 

555.52 

290.86 

•45.46 

46.48 


701.96 

5.669.28 

8,706.48 

226.45 

15.734.08 

262.15 

732.16 

70.42 

861.47 

699.17 

143.19 

7.88 


2,476.19 


2.9U.76 


t29,386.18 

I  892.20 
856.77. 
805.01 
206.22 

949.52 


844.74 

55.24 

601. # 

2.005.83 


I  81,618.82 

696.22 
288.87 
142.39 
148.91 
655.44 

1,069.96 
499.00 
150.70 
632.83 

2,868.68 


$  6.215.43 


f       57.96 
1,527.02 


S    6,612.99 


f        28.28 
1,657.46 


58.89 

869.17 

1.013.13 

7.67 

158.11 


$  3,176.85 

$  2.818.41 

1,408.21 

166.84 

20.29 


I    3,539.64 

$    8.806.6< 
1,252.28 
188.47 
48.60 


f  1.146.81 

S  1.961.17 

1,961.20 

75.00 

120.00 

438.72 

1,561.70 

2,265.00 

50.00 


$  8,402.79 
2.100.00 


Net  total .....i  848,261.64 


f  4,483.26 

f  888.95 
805.42 
193.07 
705.71 
43.68 
140.50 


I    4,796.86 


784.49 
792.54 


8  2.272.88 

8  2,896.80 
2.706.44 


20.09 

446.04 

1,941.79 

1,529.62 

72.56 


f  9,113.34 
2.100.00 


47.23 

628.70 

1,075.78 

8.24 

203.95 


8     888.27 

2.878.11 

1,808.15 
129.80 

7,888.72 
176.65 
701.27 
618.88 
602.76 
485.05 
103.54 
1.69 

4,985.08 
400.64 


•SSLU9.46 

8     860.91 

204.99 

97.18 

86.69 

168.18 

291.69 

99.24 

9.35 

878.21 

1,896.21 


8  3,581.40 

f      26.65 
975.74 


66.62 
330.62 
5.28 
73.62 
10.19 


$  i,477.62 

8  1,662.95 
605.09 
130.18 
26.67 


581.15 
175.18 
696.72 


$    2.880.06 


$    8.716.49 
2,891.87 


288.76 

523.06 

2.014.70 

1.004.85 

132.00 


8  10,111.28 
5.840.00 


$55,697.83 
•3.028.59 


IS  65.898.12 
I    *2.848.32 


8  24a4.80 

8     406.68 

481.81 

4.71 

181.64 


172.87 


8  1,198.  U 


8  1.797.82 
1,014.76 


86.06 
166.86 
934.76 
587.10 


f  4,586.94 
8.604.00 


187,763.42 
•1.186.48 


852.668.74 


$  68,049.80  i  886,576.94 


•  Credits  to  operating  expense. 
P.U.R.1916B. 


Digitized  by 


Google 


BELLEVILLE  v.  ST,  CLAIR  COUNTY  G.  &  R  CO.  fS 

Distribution  expeiue  has  not  been  subjected  to  the  same  inter- 
ruption in  trend  that  has  befallen  the  production  expense,  in  the 
change  irom  steam  to  electric  op^ ation*  It  should  be  borne  in 
mind,  howerer,  that  during  recent  years  the  Belleville  system  has 
been  a  growing  one,  that  distribution  expenditures  ordinarily 
increase  8<miewhat  with  the  natural  growth  of  a  utility,  and  that 
too  strict  an  obsenrance  of  average  expenditures  would  be  im- 
proper. 

The  utilization  expense,  which  includes  maintenance  and  re- 
pairs upon  municipal  and  private  lamps,  electric  signs,  and  other 
appliances,  is  fairly  uniform  in  trend,  irrespective  of  changed 
operating  conditions.  It  is  to  be  noted  that  the  use  of  commer- 
cial arc  lamps  is  decreasing,  and  that,  during  the  early  part  oi 
1914,  a  change  to  a  more  easily  maintained  type  of  municipal 
lamps  was  initiated  in  Belleville, 

The  commercial  and  new-business  expense  will  fluctuate  con- 
siderably, and  will  depend  upon  a  great  variety  of  circumstances, 
which  involve  the  financial  condition  of  the  country  in  general 
and. of  an  individual  locality  in  particular.  The  policy  of  a 
utility  in  the  securing  of  new  business  affects  operating  costs. 
The  average  for  the  past  several  years  probably  will  constitute  a 
fair  allowance  for  these  expenses. 

[16]  Qeneral  expense  includes  general  supervision  expense, 
uncoUectable  bills,  legal  expense,  insurance,  franchise  require- 
ments, and  extraordinary  expense.  Within  certain  limits,  it  is 
to  be  expected  that  the  amount  expended  for  general  expense  and 
general  supervision  would  run  reasonably  constant,  regardless 
of  the  amoimt  of  business  done  by  the  company.  Added  re- 
sponsibilities, of  course,  are  placed  upon  the  general  management, 
as  the  company's  business  increases,  and  it  is  necessary  that  some- 
what larger  and  more  attractive  salaries  be  paid  for  managerial 
services  and  for  trained  employees.  In  th^  case  at  hand,  however, 
general  expense  includes  charges  against  the  respondent  by  a 
parent  or  holding  company.  The  testimony  indicates  that  3  per 
cent  of  the  gross  sales  in  Belleville  is  paid  into  the  treasury  of 
the  holding  company  to  cover  general  supervision  expenses.  It 
has  not  been  shown  that  this  3  per  cent  surcharge  had  benefited 
the  consumers  sufficiently  to  be  reflected  by  any  lowered  rates  for 
electricity. 

[17]   The  respondent,  in  its  operating  exp^iise  accounts,  has 
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made  a  few  minor  charges  of  certain  items  to  cover  d^>recuition. 
These  items,  which  appear  as  No.  27  and  No.  39  of  table  IIL, 
are  to  be  excluded  in  determination  of  the  net-operating  expenses. 
Depreciation,  as  a  whole,  has  been  considered  hereinabove  and 
has  been  adequately  covered  in  an  annual  allowance  of  4.4  per 
cjent.  The  annual  depreciation  of  an  electric  property  is  a  very 
real  item  of  charge,  and  one  whidii  must  be  considered  earnestly 
in  an  attempt  to  arrive  at  the  total  expense  of  conducting  a  busi* 
ness.  As  equipment  wears  out,  it  must  be  r^laced,  and  a  utility 
should  possess  an  adequate  reserve  fund  wherewith  to  finance  its 
replacements. 

A  complete  and  thorough  study  of  the  various  items  which  en- 
ter into  operating  expenses  discloses  the  fact  that,  for  purposes 
of  rate  making,  in  this  particular  case,  great  care  is  necessary  in 
order  to  discriminate  properly  between  the  just  and  the  unjust 
charges  against  operation.  Taking  into  consideration  all  fea- 
tures affecting  present  and  near-future  operating  costs,  including 
a  reasonable  charge  for  wholesale  energy  whidi  is  purchased  from 
the  East  St.  Louis  Light  &  Power  Company,  together  with  all 
other  proper  charges  in  the  Belleville  district,  the  Commission 
finds  that  the  electric  rates  prescribed  hereinbelow  are  sufficient 
and  adequate  to  produce  for  the  St.  Clair  County  Gas  &  Elec- 
tric Company  an  annual  gross  revenue  which  will  secure  ample 
and  just  operating  expenses,  and  which  will  provide  a  proper  an- 
nual depreciation  and  a  reasonable  return  upon  a  fair  value  of 
the  property  under  consideration. 

Present  Bates. — The  schedules  of  the  electric  rates  at  present 
in  force  in  Belleville,  as  filed  with  this  Conunission,  are  as  fol- 
lows: 

Lighting  Rates. 

Schedule  "A.^^ 

Meter  Rate  for  Residential  and  Commercial  Lighting — Yearly 

Contract. 

Rate. 

The  consumer  shall  pay  for  electric  service  as  registered  by 

the  company's  meter  at  the  following  rates : 

First    60  kilowatt  hours  used  per  month  @  12c  per  kilowatt  hour 

Next     50  kilowatt  hours  used  per  month  @  lOe  per  kilowatt  hour 

Next  100  kilowatt  hours  used  per  month @  8c  per  kilowatt  hour 

Orer  200  kilowatt  houTA  used  per  month  @  6o  per  kilowatt  hour 
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Discount. 

A  5  per  cent  discount  will  be  allowed  on  all  bills  paid  in  full 
within  ten  days  of  date  of  bill. 

Minimum* 

One  dollar  per  month  per  meter  must  be  paid  for  service  if  cur- 
rent consumption  to  that  amount  is  not  registered  by  the  meter. 

Schedule  "B.^^ 

Meter  Rate  for  Lighting — Short-Term  Contract 
Service  will  be  supplied  for  short-term  contract  under  the  same 
meter  rates,  discounts,  and  monthly  minimum  charge  as  under 
schedule  "A/*  except  that  a  charge  of  ($4)  will  be  made  for  sup- 
ply connection.  This  schedule  applies  for  a  contract  term  of  not 
less  than  one  (1)  month. 

Schedule  "C' 

Controlled  Flat-Rate  Lighting — Yearly  Contract. 

Rate. 

Lighting  is  to  be  used  only  during  dark  hours  and  only  for 
ordinary  lighting  requirements.  Electric  fans,  irons,  and  other 
utensils  must  not  be  connected  or  used  under  this  schedule : 

Residences 1.26c  per  watt  demanded  per  month 

Groceries,  dry  goods  stores,  and  com- 
mercial establishments  closing  at 
6:00  P.  M.,  except  Saturday  nights. .  1.876c  per  watt  denumded  per  month 

Drug  stores,  cigar  stores,  saloons,  and 
o&er  commercial  users*  closing 
from  11 : 00  p.  M.  to  midnight 2.6c  per  watt  demanded  per  month 

Consumers  using  service  all  night  . . .    d.25c  per  watt  demanded  per  month 

The  demand  in  case  of  residences  shall  not  be  less  than  75  per 
cent  of  the  total  number  of  sockets,  installed  at  the  rate  of  at  least 
25  watts  per  socket,  except  in  the  following  instances : 

Houses  with  one  or  two  hall  lights,  only  one  socket  will  be 
counted  as  installed ;  but  all  sockets  in  excess  of  two  will  be  coimt- 
ed  in  the  installation. 

Houses  may  have  from  one  to  three  lights  in  the  parlor  or  liv- 
ing room  and  only  one  socket  will  be  counted  in  the  installation. 
All  sockets  in  excess  of  three  will  be  oounted  in  the  installation. 

Houses  may  have  from  one  to  two  lights  in  the  dining  room 
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and  only  one  socket  will  be  counted  in  the  installation.  All 
sockets  in  excess  of  two  will  be  coxinted  in  the  installation. 

Pantry,  cellar,  and  bath  room  may  have  one  light  each,  which 
will  not  be  counted  in  the  installation.  All  sockets  in  excess  of 
one  each  in  the  pantry,  cellar,  and  bath  room  will  be  counted  in 
the  installation. 

In  all  commercial  lighting,  the  demand  shall  not  be  less  than 
75  per  cent  of  the  total  number  of  sockets  installed  at  a  rate  of 
at  least  25  watts  per  socket. 

Discount  and  Advance  Payment. 

Bills  are  rendered  in  advance  and  if  account  is  paid  in  full 
within  ten  days  of  date  of  bill,  a  discount  of  20  per  cent  of  the 
current  monthly  bill  will  be  allowed. 

Minimum, 

The  minimum  under  this  contract  shall  not  be  less  than  100 
watts. 

Schedule  "P.^' 

riat-Eate  Sign,  Window,  and  Display  Lighting. 

Bestrictions. 

The  following  schedule  will  apply  only  in  the  districts  covered 
by  the  patrolmen  of  the  company,  and  the  wiring  must  be  so  ar- 
ranged that  lights  may  be  controlled  by  the  company's  patrolmen 
without  entering  the  building.  Lights  will  be  turned  on  at  dusk 
and  off  at  the  time  specified  in  the  consumer'^s  contract.  Wiring 
for  such  service  must  be  in  iron  conduit. 

When  lighting  is  to  be  done  outside  the  district  covered  by  the 
company's  patrolman,  a  time  switch,  satisfactory  to  the  company, 
must  be  installed  and  maintained  by  the  consumer,  which  will 
automatically  light  and  extinguish  lamps  at  the  schedule  hours. 

No  change  of  wattage  of  lamps  installed  will  be  allowed  with- 
out consent  of  the  company,  so  that  change  of  rates  can  be  made 
in  accordance. 

Rate. 

Service  will  be  supplied  for  window,  sign,  and  outdoor  display 

lighting  from  dusk  until  11  p.  m.  on  all  nights  except  Saturday 
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night,  when  the  service  will  be  extended  to  midnight  for  1  cent 
per  watt  conneeted  pw  month* 

ViscounL 

No  discount  will  be  allowed  under  this  schedule. 

Minimum. 

The  minimuixi  bill  under  this  schedule  shall  be  based  upon  a 
connected  load  of  not  less  than  200  watts. 

Note, — No  maintenance  or  renewal  service  will  be  supplied 
under  this  schedule. 

Schedule  "E/' 

Flat-Rate  Sign  Service  on  Rental  Basis — Two- Year  Contracts. 

Bestrictions. 

The  following  schedule  will  apply  only  in  the  districts  cov- 
ered by  the  patrolmen  of  the  company,  and  tiie  wiring  muset  be 
so  arranged  that  lights  may  be  ooBrtroUed  by  the  company's  patrdl- 
men  without  entering  the  building.  Lights  will  be  turned  on  at 
dusk  and  off  at  the  time  specified  in  the  consumer's  contract. 
Wiring  for  such  service  must  be  in  iron  conduit. 

When  lighting  is  to  be  doiie  outside  the  district  covered  by 
the  company's  patrolmen,  a  time  switch,  satisfactory  to  the  com- 
pany, must  be  installed  and  maintained  by  the  consumer,  which 
will  automatically  light  and  extinguish  lamps  at  the  schedule 
hours. 

No  change  of  wattage  of  lamps  installed  will  be  allowed  with- 
out consent  of  the  company,  so  that  change  of  rate  can  be  made 
in  accordance. 

Bate. 

Where  the  sign  is  owned  and  furnished  by  the  company,  main- 
tenance arid  lighting  service  will  be  supplied  for  operation  from 
dusk  until  11  p.  m.,  on  all  nights  except  Saturday  night,  when  the 
service  will  be  extended  to.  midnight,  for  1.4  cents  per  watt  con- 
nected per  week. 

The  same  service  will  be  supplied  for  signs  operating  until 
midnight  every  night  for  1.6  cenfs  per  watt  connected  per  week. 
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It  IB  understood  that  service  will  be  supplied  under  this  sched- 
ule for  a  period  of  two  years,  at  the  end  of  which  time  the  coo- 
sumer  will  be  transferred  to  Schedule  *T),"  full  ownership  in 
the  sign  passing  to  and  being  vested  in  the  consumer  at  that  time, 
provided  all  charg^  due  are  paid  in  fulL 

Discount  and  Payment    . 

Payment  of  bills  accrued  under  this  schedule  shall  be  made 
weekly,  and  no  discount  will  be  allowed. 

Power  Rates. 

Schedule  "F/^ 

Meter  Rate  for  Power  Service — Yearly  Contract 

Rate. 

The  consumer  shall  pay  for  electric  service,  as  restored  by 
the  company's  meter,  in  accordance  with  the  following  schedule: 

When  Total  Consumption — 

Does  not  exceed   100  kilowatt  hours 6c     per  kilowatt  hour 

Exceeds 100  kilowatt  hours 5.5c  per  kilowatt  hour 

Exceeds 300  kilowatt  hours 5c     per  kilowatt  hour 

Exceeds 500  kilowatt  hours 4.5c  per  kilowatt  hour 

Exceeds 750  kilowatt  hours 4c     per  kilowatt  hour 

Exceeds 1,250  kilowatt  hours 3.6c  per  kilowatt  hour 

Exceeds 2,000  kilowatt  hours 3c    .  per  kilowatt  hour 

Exceeds 3,000  kilowatt  hours 2.Sc  per  kilowatt  hour 

Exceeds 4,000  kilowatt  hours 2.6c  per  kilowatt  hour 

Exceeds 5,000  kilowatt  hours 2.5c  per  kilowatt  hour 

Exceeds 6,000  kilowatt  hours  ......  2.4c  per  kilowatt  hour 

Exceeds 7,000  kilowatt  hours 2.3c  per  kilowatt  hour 

Exceeds 8,000  kilowatt  hours 2.2c  per  kilowatt  hour 

Exceeds 10,000  kilowatt  hours 2.1c  per  kilowatt  hour 

Discount. 

A  5  per  cent  discount  will  be  allowed  on  all  bills  paid  in  full 
within  ten  days  of  date  of  bill. 

Minimum* 

Under  this  schedule,  the  consumer  shall  pay  a  minimum  of 

50  cents  per  horse  power  connected  per  month  in  case  current 

to  that  amount  is  not  used,  provided  that  in  no  case  shall  this 

minimum  bill  be  less  than  $1  per  meter  per  month. 
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Schedule  "a^' 

Plat-Kate  Power  for  Electric  Welders — ^Yearly  Contract 

Bate. 

Service  will  be  iupplied  to  electric  welding  machines  for  a 
&t  charge  of  50  cents  per  kilowatt  connected  per  month. 

Discount 

Bills  rendered  and  payable  monthly  without  discount 

Street  Lighting  Rates. 

Schedule  "H." 

Series  Incandescent  Lifting — ^Yearly  Bate. 
Oorers  supply  of  original  equipment  together  with  service  re- 
<]uired  for  lighting  and  maintaining  82  candle-power  series  incan- 
descent lamps. 

Rate. 

Twenty-five  dollars  per  lamp  per  year. 

Miscellaneous  Rates. 

Schedule  "I." 

Breakdown  and  Standby  Service. 

The  company  will  furnish  breakdown  service  at  a  charge  of 
$30  per  year  per  kilowatt  of  contracted  demand^  plus  If  cents 
per  kilowatt  hour  for  current  used. 

Schedule  "J." 

Temporary  Service. 

When  the  company, has  available  unsold  capacity  of  lines, 
transformers,  and  generating  equipment,  service  will  be  supplied 
for  light  and  power  purposes  on  the  rate  above  applicable  to  the 
service  used,  with  an  additional  charge  to  cover  cost  of  service 
^pply  and  discontinuance. 

The  piesent  rates  charged  by  the  respondent  for  electric  serv- 
ice in  the  city  of  Belleville  are  found  to  be  unjust  and  unrea- 
sonably discriminatory, 
P.UJ1.1916B. 


Digitized  by 


Google 


«60  ILLINOIS  PUBLIC  UTILITIES  COMAUSSION.  • 

[18]  New  Rates. — The  respoiident  justly  is  entitled  to  elec- 
tric rates  which  will  assure  a  total  aimual  revenue  sufficient  and 
adequate  to  equalize  annual  operating  expenses,  plus  such  allow- 
ances for  depreciation  of  property  and  return  to  investors  as  are 
fixed  hereinabove.  The  rates  should  be  such  as  will  take  account 
of  the  relative  capital  investment  and  of  the  relative  cost  of  serv- 
ice incurred  in  the  requirements  for  furnishing  lighting  service^ 
power  service  (both  direct  and  alternating  current),  municipal 
service,  and  other  services.  Consideration  should  also  be  given 
to  the  practical  side  of  the  rates — and  to  the  probable  ability  of 
the  respondent  to  place,  a  new  rate  schedule  into  effect.  It  is 
necessary  to  contemplate  near-future  sales  and  to  picture  the 
business  conditions  under  changed  electric  rates.  The  city  of 
Belleville  undoubtedly  will  continue  to  grow  naturally,  normally^ 
and  steadily,  with  increasing  consumption  of  electricity.  Belle- 
ville, in  common  with  many  other  cities,  would  probably  show 
increased  electricity  consuming  propensities,  were  the  rates  to  be 
reduced. 

[19]  As  to  form,  the  rates  which  are  ordered  effective  herein- 
below  follow  the  present  form  of  rates  to  a  certain  extent.  A 
block  rate  for  residential  and  commercial  consumers  is  at  pres- 
ent in  effect  in  Belleville,  and  this  form  is  to  be  continued  with 
a  reduction  in  both  the  price  and  the  magnitude  of  the  various 
blocks.  The  present  power  rate  is  a  so-called  "step  rate,"  which 
is  obj actional  and  discriminatory  at  the  points  where  the  stepa 
occur.  A  block  rate  for  power  is  considered  to  be  an  advisable 
substitute  for  the  present  step  rate.  In  the  new  rates,  slight 
differentiation  is  made  between  alternating-current  power  and 
more  costly  direct-current  power.  One  or  two  of  the  present 
simdry  rates  have  been  eliminated  in  the  new  rates,  as  imneces- 
sary.  In  particular,  schedule  "C,"  a  strictly  flat  rate,  has  been 
eliminated  as  undesirable  and  unfairly  discriminatory. 

It  is  therefore  ordered  that  the  rates  and  charges,  which  are 
to  be  hereafter  observed  and  enforced  by  the  St.  Clair  County 
Gas  &  Electric  Company,  for  electric  service  rendered  in  the 
city  of  Belleville,  Illinois,  shall  be  in  accordance  with  the  fol- 
lowing schedules: 
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Lighting  Rates. 

Schedule  "A.'* 

Residential  Lighting. 

Available  for  any  consumer  using  thfe  conypany's  standard  serv- 
ice for  residences,  provided  that  service  hereunder  will  not  be 
furnished  to  motor  installations  having  a  total  capacity  of  more 
than  1  horse  power. 

Rate. 

For  the  first  twenty  (20)  kw.  hrs.  used  per  month  lie  per  kw.  hr.  (groes). 
In  ezceas  of  twenty  (20)  kw.  fars.  used  per  Bkonth    8c  per  kw.  kr.  (gross). 

DiscourU. 

One  cent  per  kilowatt  hour  for  all  bills  paid  in  full  within 
ten  days  from  the  date  of  bilL 

Minimum  BilL 

Seventy-five  cents  per  month  for  each  meter. 

Schedule  "B/' 

Commercial  Lighting. 

Available  for  any  consumer  using  the  company's  standard 
service  for  stores,  offices,  restaurants,  saloons,  lodge  and  dance 
halls,  churches,  laundries,  depots,  theaters,  factories,  livery 
stables,  hotels,  clubs,  shops,  etc,  provided  that  service  hereunder 
will  not  be  furnished  to  motor  installations  having  a  total  capacity 
of  more  than  1  horse  power. 

Rate. 

For  the  first  thirty  (30)  kw.  hrs.  used  per  month  lie  per  kw.  hr.  (gross). 
For  the  next  thirty  (30)  kw.  hrs.  used  per  month  8c  per  kw.  hr.  (gross). 
In  excess  of  sixty  (60)  kw.  hrs.  per  month 5c  per  kw.  hr.   (gross). 

Discount. 

One  cent  per  kilowatt  hour  for  all  bills  paid  in  full  within 
ten  days  from  the  date  of  bilL 

Minimum  Bill. 

One  dollar  per  month  for  each  meter. 
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Schedule  "C' 

Lighting  on  Short-Tenn  Contract 

Service  will  be  supplied  for  short-term  contracts  of  not  less 
than  one  month  under  schedule  "A,"  except  that  a  charge  of  $4 
will  be  made  for  supply  coVmection, 

Schedule  "D/* 

Flat-Eate  Sign,  Window,  and  Display  Lighting.  ^ 

Restrictions. 

This  rate  is  applicable  only  to  sign,  window,  and  outdoor  dis- 
play lighting.  The  following  schedule  applies  only  in  the  dis- 
tricts covered  by  the  patrolmen  of  the  company,  except  as  here- 
inafter provided  otherwise.  The  wiring  must  be  so  arranged 
that  lamps  may  be  controlled  by  the  company's  patrolmen  with- 
out entering  the  building.  Wiring  icfr  this  service  must  be  in 
iron  conduit. 

Lamps  are  to  bum  from  dusk  to  11  p.  m:.  every  night  except 
Saturday  night,  and  from  dusk  to  midnight  on  Saturday  night. 

When  such  installation  is  located  outside  the  district  covered 
by  the  company's  patrolmen,  a  time  switch,  which  is  satisfactory 
to  the  company  and  which  automatically  will  connect  and  discon- 
nect the  lamps  at  a  predetermined  time,  must  be  installed  and 
maintained  by  the  consumer. 

No  change  in  wattage  of  lamps  will  be  allowed  without  consent 
of  thQ  company,  so  that  rates  may  be  changed  accordingly. 

No  maintenance  or  renewal  service  will  be  supplied  under  this 
schedule. 

Bate. 

One  cent  per  watt  connected  per  month. 

Discount. 

No  discount  is  to  be  allowed  under  this  schedule. 

Minimum  Bill. 

The  rate  specified  above  shall  constitute  the  minimum  bill, 

except  that  a  smaller  installation  than  200  watts  shall  be  billed 

at  $2  per  month. 
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.     Schedule  "E." 

Sign-Lighting  on  Bental  Basis. 

Note. — The  furnishing  of  this  service  shall  be  optional  with 
the  St.  plair  County  Gas  &  Electric  Company,  except  that  if  it 
elects  to  furnish  service  hereunder,  the  same  shall  be  furnished 
without  discrimination. 

Restrictions.   . 

Under  this  schedule,  the  company  furnishes  the  sign  and  main- 
tains the  same  under  individual  contracts  for  a  period  of  two 
years  from  the  date  of  the  contract. 

The  following  rates  will  apply  only  in  the  districts  covered  by 
the  patrohnen  of  the  company,  except  as  hereinafter  jwrovided 
otherwise.  The  wiring  must  be  so  arranged  that  lamps  may  be 
controlled  by  the  company's  patrolmen  without  entering  the 
building.  Lamps  will  be  switched  on  at  dusk  and  off  at  the 
time  specified  in  the  consumer's  contract.  Wiring  for  this  serv- 
ice mutt  be  in  iron  conduit 

When  such  installation  is  located  outside  the  district  covered 
by  the  company's  patrolmen,  a  time  switch,  which  is  satisfactory 
to  the  company,  and  which  automatically  will  connect  and  dis- 
connect the  lamps  at-  a  predetermined  time,  must  be  installed 
and  maintained  by  the  consumer. 

No  change  of  wattage  of  lamps  will  be  allowed  without  the 
consent  of  the  company,  so  that^  rates  may  be  changed  accord- 
ingly. 

It  is  understood  that  service  will  be  supplied  under  this  schedt 
ule  for  a  period  of  two  years,  at  the  end  of  which  time  the  con- 
sumer will  be  transferred  to  schedule  'T),"  full  ownership  in  the 
sign  passing  to  and  being  vested  in  the  consumer  at  that  time, 
provided  all  bills  due  are  paid  in  full. 

Bate. 

Service  will  be  supplied  for  operation  from  dusk  until  11  p. 
M.  on  all  nights  except  Saturday  night,  when  the  service  will 
be  extended  to  midnight  for  1.4  cents  per  watt  connected  per 
week. 

The  same  service  will  be  supplied  f9r  signs  operating  from 
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dusk  until  midnight  every  night  for  1.6  cents  per  watt  connected 
per  weekt 

Discount  and  Payment. 

Payment  of  bills  accrued  under  this  schedule  shall  be  made 
weekly,  and  no  discount  will  be  allowed. 

Power  Rates, 

Schedule  "F.'' 

Alternating-Current  Power  Service. 

Bate. 

For  the  first    100  kw.  hrs.  used  per  mooik Sie  per  kw.  kr.  (grott) 

For  the  next    100  kw.  hrs.  used  per  month 6|c  per  kw.  hr.   (gross) 

For  the  next  1800  kw.  hrs.  used  per  month 4ic  per  kw.  hr.   (groM) 

For  the  next  5000  kw.  hrs.  used  per  month 3  c  per  kw.  hr.   (gross) 

In  excess  of  7000  kw.  lirs.  used  per  month 2^0  per  kw.  hr.   (gross) 

Discount. 

One  cent  per  kilowatt  hour  on  all  bills  paid  in  full  within  ten 
days  from  date  of  bill. 

Minimum  Bill. 

Fifty  cents  per  month  per  horse  power  of  motors  connected 
to  and  including  J5  horse  power.  Thirty  cents  per  horse  power 
per  month  for  all  connected  motor  capacity  in  excess  of  5  horse 
power.  No  minimum  bill  shall  be  for  less  than  $1  per  month 
per  meter.  . 

Schedule  *^." 
Direct-Current  Power  Service. 

Bate. 

For  the  first    100  kw.  hrs.  used  per  month 10c  per  kw.  hr.  (gross) 

For  the  next    100  kw.  hrs.  used  per  month 7c  per  kw.  hr.  (gross) 

For  the  next  1800  kw.  hrs.  used  per  month 6c  per  kw.  hr.  (gross) 

In  excess  of  2000  kw.  hrs.  used  per  month 3c  per  kw.  hr.  (gross) 

Discount. 

One  cent  per  kilowatt  hour  on  all  bills  paid  in  full  within  ten 
days  from  date  of  bilLN 

P.U.R.1916B. 


Digitized  by 


Google 


BELLBVILLI  y.  ST.  CLAIR  COUNTlt  O.  ft  £.  CO.  ift 

Minimum  BUL 

Fifty  cents  per  month  per  horee  power  of  motors  cannected, 
provided  that  no  minimum  bill  shall  be  for  less  than  $1  per 
month  per  meter. 

Beservation. 

The  company  reserves  the  right  to  discontinue  direct-current 
service,  at  any  time,  upon  approval  of  the  State  Public  Utilities 
Commission  of  Illinois. 

Street-Lighting  Rate. 

Schedule  "H/' 

Municipal  Street-Lighting. 

Oeneral  Provisions. 

The  company  will  furnish  all  lamps,  wires,  and  o^her  equip- 
ment required  in  rendering  municipal  street-lighting  service^  and 
will  maintain  and  operate  the  same. 

The  hours  of  burning  are  to  be  from  fifteen  minutes  after  sun- 
set, throughout  the  entire  night,  until  thirty  minutes  before  sun- 
rise, each  and  every  night. 

Bills  are  to  be  paid  in  equal  monthly  instalments  at  the  end 
of  each  month  for  service  rendered  during  the  month. 

Bate. 

4-ampere  magnetite  arc  lamps .$55.00  each  per  year  (net) . 

32-caiidle-power  series  incandescent  lamps   ....$24.00  each  per  year  (net). 

Miscellaneous  Bate. 

Schedule  "I.'* 

Break-Down  and  Stand-By  Service. 

Oeneral  Provisions. 

This  company  will  furnish  break-down  and  stand-by  service 
to  plants  normally  operated  from  other  sources  of  power  at  the 
following  rate: 
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Bate. 

Twenty-four  dollars  per  year  per  kilowatt  of  contracted  de- 
maud,  plus.  1.8  cents  per  kilowatt  hour  for  energy  used. 

It  is  further  ordered  that  the  new  schedules  of  electric  rates, 
which  are  prescribed  in  this  order,  shall  become  eflfective  within 
thirty  days  after  the  date  of  this  order. 

By  order  of  the  Commission,  at  Springfield,  Illinois,  this  24th 
day  of  November,  1915. 


MAINB  PUBLIC  UTILITIES  COMMISSION. 

IN  BE  FRANKLIN  FARMERS  CO-OPERATIVE  TELEPHONE 

COMPANY. 

[U-78.] 

Monopoly  and  competUton  — *  Telephones  —  Invaaiim  of  oeou/pied  terrU 
tory -^  Location  of  toiims  and  identity  of  interests* 

A  telephone  company  was  permitted  to  furnish  service  in  a  town 
already  served,  without  complaint,  where  the  town  wae  entirely  sur- 
rounded by  other  towns  whose  residents  use  the  system  of  the  applioant, 
and  where  the  town  was  a  part  of  the  allied  communities  whose  in- 
terests were  identical. 

[December  14,  1916.] 

Petition  by  the  Franklin  Farmers  Oo-Operative  Telephone 
Company  for  permission  to  furnish  service  in  the  town  of  New 
Vineyard,  in  which  the  New  Portland  &  Farmington  Telephone 
Company  furnishes  similar  services;  granted.  The  petitioner 
was  required  to  locate  its  lines  so  that  they  should  at  no  point 
approach  to  within  less  than  5  feet  horizontally  from  the  lines 
of  the  existing  company. 

Appearances:     F.  E.  Voter  for  petitioner. 

By  the  Commission:  Petition  by  the  Franklin  Farmers  Co- 
opei^ative  Telephone  Company,  a  telephone  corporation  organ- 
ized under  the  general  law,  for  permission  to  furnish  its  service 
in  the  town  of  JTew  Vineyard,  in  which  the  New  Portland  & 
Farmington  Telephone  Company  now  furnishes,  and  is  autlior- 

ized  to  furnish,  similar  service.     The  petition  was  filed  Novem- 
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ber  15, 1915,  and  public  hearipg  was  held  in  Lewiston,  December 
2,  1915,  Notice  on  the  Portland  &  Fannington  Company  and 
by  publication  was  ordered  and  proved. 

No  one  appeared  in  opposition,  although  the  manager  of  the 
New  Portland  &  Farmington  Telephone  Company  wrote  the 
Commission,  suggesting  that  there  was  not  room  in  the  town  for 
two  companies  to  operate  profitably.  This  letter  was  received 
at  Augusta  too  late  to  come  to  the  attention  of  the  Commission 
before  the  hearing.  After  the  hearing  had  been  closed,  on  the 
following  day,  the  manager  of  the  latter  company  was  advised 
that  his  protest  could  not  be  considered  under  these  circum- 
stances, but  that  if  he  wished  to  file  a  petition  for  a  rehearing 
under  rule  11,  he  might  do  so  before  the  case  was  closed.  He 
replied  on  December  6th,  stating  that  his  company  would  not 
petition  for  a  rehearing,  but  asking  for  regulations  governing 
the  location  of  pole  lines  to  prevent  interference  and  injury 
to  service. 

The  petition  in  this  case  contains  no  charge  of  failure  on  the 
part  of  the  New  Portland  &  Farmington  Telephone  Company 
to  furnish  adequate  and  satisfactory  service  at  reasonable  rates, 
and  no  such  claim  was  made  at  the  hearing.  Under  ordinary 
circumstances  the  Commission  would  be  reluctant  to  grant  the 
prayer  of  the  petition. 

This  case,  however,  presents  certain  peculiar  features  of  com- 
pelling influence.  The  petitioning  company  is  one  of  four  so- 
called  independent  mutual  home  telephone  companies,  operating 
in  Franklin,  Kennebec,  Oxford,  and  Somerset  counties.  While 
they  are  separate  corporations,  the  subscribers  of  each  company 
are  entitled  as  such  to  use  the  lines  of  the  othel*  companies. 
They  publish  a  joint  directory,  that  dated  January  1,  1915, 
containing  2,750  names.  Their  exchanges  are  located  so  that 
they  now  cover  very  fully  a  compact  territory  consisting  of  a 
large  number  of  adjoining  towns  in  these  four  counties,  and  in 
the  smaller  towns  have  a  comparatively  large  number  of  users. 

The  Franklin  company,  this  petitioner,  now  has  exchanges  at 
Farmington,  with  355  subscribers,  Kingfield  with  43,  New 
Sharon  28,  Phillips  255,  Kangeley  130,  Strong  86,  Wilton  50, 
North  Jay  16,  total  868.  The  Temple  Telephone  Company,  an 
allied  oi^nization,  has  80  subscribers.    New  Vineyard  is  bound- 
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ed  by  Fannington  and  Strong  of  the  above  towns  and  by  In- 
dustry, Freeman,  New  Portland,  and  Anson.  The  two  last 
named  have  exchanges  in  the  Somerset  company.  Freeman  is 
served  from  the  Strong  exchange  and  Industry  by  the  Farming- 
ton  central.  Nearly  or  quite  all  of  the  second  tier  of  towns  pro- 
ceeding in  any  direction  from  New  Vineyard  are  likewise  con- 
nected with  this  system. 

In  view  of  the  fact  that  the  town  of  New  Vineyard  is  thus 
hemmed  in  on  all  sides  by  towns  very  many  of  whose  residents 
use  this  system,  and  of  the  well-known  fact  that  a  very  large 
percentage  of  telephone  communication  is  among  those  living  in 
the  same  or  neighboring  communities,  we  think  that  there  is  no 
doubt  that  its  residents  should  have  an  opportunity  to  use  this 
system,  now  so  widely  used  by  their  neighbors,  nor  that  those 
persons  who  have  been  permitted  to  invest  in  and  subscribe  to 
this  system  in  the  adjoining  towns  should  be  allowed  connection 
with  New  Vineyard. 

We  appreciate  the  objections  to  dual  telephone  systems.  The 
situation  would  be  different  if  the  coveted  territory  were  contig- 
uous to  territory  thus  served  only  on  one^side.  But  here, 
henmied  in  as  it  is,  and  forming  part  of  a  solid  phalanx  of  towns 
with  political,  geographical,  business,  and  social  interests  closely 
akin,  the  interests  both  from  without  and  within  the  town  make 
the  case  exceptional. 

The  request  by  the  New  Portland  &  Fannington  Telephone 
Company,  that  the  petitioner  be  required  to  so  locate  its  lines 
that  there  shall  be  no  interference,  is  reasonable.  We  cannot 
assume  that  proper  precautions  would  not  be  taken,  but  this 
order  will  provide  against  such  contingencies. 

Now,  on  petition  of  the  Franklin  Farmers  Co-operative  Tele- 
phone Company,  a  telephone  company  as  defined  in  chapter  129, 
Public  Laws  of  1913,  for  permission  to  furnish  its  telephone 
service  in  the  town  of  New  Vineyard,  another  public  utility 
as  aforesaid,  now  being  authorized  to  furnish,  and  actually  fur- 
nishing, a  similar  service  therein,  after  a  public  hearing  of  all 
parties  interested,  it  is 

ORDERED,  ADJUDGED,  AND  DECREED 

1.  That  public  convenience  and  necessity  require  that  such 
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second  public  utility,  to  wit,  said  Franklin  Farmers  Oo^peratiye 
Telephone  Company,  furnish  its  telephone  service  in  said  town 
of  New  Vineyard. 

2.  That  said  Franklin  Farmers  Co-operative  Telephone  Com- 
pany be,  and  it  is  hereby,  authorized  to  furnish  such  service  in 
such  part  or  parts  of  said  town  of  New  Vineyard  as  it  may 
reach  and  serve  therein  over  telephone  lines  constructed  so  that 
they  shall  at  no  point  approach  to  within  less  than  5  feet  hori- 
zontally from  the  lines  of  the  New  Portland  &  Farmington  Tele- 
phone Company,  except  as  otherwise  ordered  by  this  Commis- 
sion on  supplementary  petition  under  these  proceedings,  such 
lines  to  conform  in  all  respects  to  such  directions  as  may  at 
any  time  or  times  be  given  by  this  Commission  in  relation  to 
the  const])^ction  and  maintenance  thereof. 

Given  under  the  hand  and  seal  of  the  Public  Utilities  Com- 
mission, at  Augusta,  this  14th  day  of  December,  a.  d.  1915. 

Public  Utilities  Commission  of  Maine,  Benj.  F.  Cleaves,  Wm. 
R  Skelton,  Chas.  W.  Mullen. 


N£W  HAMPSHIRE  PUBUG  SERVICE  COMMISSION. 

IN  RE  EXETER  &  HAMPTON  ELECTRIC  COMPANY. 
[D-299;  Order  No.  485.] 

Depreciation  ^  Investment  of  fund. 

1.  The  New  Hampshire  statute  (Laws  1911,  chap.  164,  §  6  (c),  as 
amended  by  Laws  1913,  chap.  98,  §  1)  permits  a  utility  to  invest  its 
depreciation  fund  in  additions  or  extensions,  until  needed. 

DepreoiiUion'^  Investment  of  fund -^  Right  to  share  in  profits, 

2.  A  depreciation  fund  invested  in  the  plant  should  share  in  the  net 
profits  on  the  same  terms  as  a  stockholder. 

Security  issues  ^  Amount  ^  Property  covered  hy  depreciation  fund 
f€tr  replacements, 

3.  A  utility  may  capitalize  the  amount  of  a  depreciation  fund  in- 
vested in  the  plant,  when  it  desires  to  use  the  fund  for  replacements. 

Security  issues  ^^  Additions f  extensions,  and  improvements '^  Dedtic- 
tion  of  depreciation  fund  invested, 

4.  Hie  amount  of  a  depreciation  fund  invested  by  a  utility  in  ex- 
tenaions*  additions*  and  improvemoitB  was  deducted  from  the  total 
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amount  expended  for  sndi  purpose  in  authorizing  an  issue  of  aeourities 
to  pay  the  indebtedness  incurred. 

[December  8,  1915.] 

Petition  of  the  Exeter  &  Hampton  Electric  Company  for 
authority  to  issue  $40,000  face  value  of  5  per  cent  thirty-year 
bonds  to  pay  for  additions  made  and  in  progress;  granted.  It 
was  ordered  that  the  selling  price  should  be  governed  by  rule 
XXXVIII.  of  the  Commission,  and  that  tiie  proceeds  should  be 
used  to  pay  for  indebtedness  itfcurred  in  making  extensions,  ad- 
ditions, and  improvements  to  the  amount  of  $81,349.93,  exclud- 
ing the  amount  of  a  depreciation  fund  invested  therein,  and  to 
pay  for  extensions,  additions,  and  improvements  in  progress  and 
authorized  equal  to  the  difference  between  the  amount  realized 
from  the  sale  and  $31,349.93.  ^ 

Appearances :    Allen  HoUis  for  the  petitioner. 

By  the  Commission :  A  hearing  upon  the  above  petition  was 
held  at  Concord,  November  3,  1915. 

The  petitioner  is  a  public  utility  engaged  at  Exeter  and  else- 
where in  supplying  electricity  for  light,  power,  and  other  pur- 
poses. It  asks  for  authority  to  issue  $40,000  face  value  in  bonds 
to  be  secured  by  a  first  mortgage  on  its  corporate  property,  to 
raise  funds  with  which  to  pay  for  total  additions  to  its  plant 
from  June  30,  1913,  to  June  30,  1915,  and  additions  and  im- 
provements to  plant  and  equipment  in  progress  and  authorized 
June  30,  1915. 

We  find  that  $33,785.88  has  been  expended  in  additions  and 
improvements  to  the  plant,  and  that  a  further  sum  of  $7,831.01 
for  the  same  purpose  has  been  authorized  and  is  reasonably  nec- 
essary to  be  expended  in  the  immediate  future. 

[1]  It  appears,  however,  that  the  depreciation  fund  of  $2,486.- 
95  carried  by  the  company  has  been  applied  in  part  payment  for 
the  additions  and  improvements  made  prior  to  Jime  30,  1915. 
The  expenditure  by  a  utility  of  its  depreciation  fund  in  exten- 
sions or  additions  to  its  property  is  recognized  as  proper,  and 
has  received  the  sanction  of  the  legislature,  Laws  1911,  chapter 
164,  §  6  (c),  as  amended  by  Laws  1913,  chapter  98,  §  1. 

It  is  not  to  be  understood  that  the  depreciation  fund  is  to  be 
permanently  so  invested,  but  only  until  such  time  as  it  will  be 
P.U.R.1916B. 


Digitized  by 


Google 


m  BM  EXETKR  k  H.  ELECTRIC  CO.  71 

needed  for  the  purpose  for  which  it  is  designed,  ru.,  in  replacing 
worn-out  and  obeol^^e  portions  of  the  capital  property. 

[2]  During  this  period  it  should  share,  in  the  net  profits  of 
the  businefis  on  the  same  terms  with  the  stockholders^  and  the 
income  so  derived  should  go  to  augment  the  depreciation  fund. 

[3,  4]  When  the  utility^  wishes  to  get  the  depreciation  fund 
out  of  the  pla^it  investment  to  use  it  in  making  replacements,  it 
may  ask  to  capitalize  the  amoui^t  so  used  not  exceeding  the  amount 
of  ihe  depreciation  fimd  so  invested.  The  $33,785.88  ^hich  was 
expended  for  additions  prior  to  June  30,  1915,  will  therefore  be 
diminished  by  the  amoimt  of  th^  depreciation  fund,  leaving  $31,- 
349.93  as  the  correct  amount  j)f  the  $33,785.88  to  be  capitalized. 

Public  good  requires  that  the  petitioi>er  be  authorized  to  issue 
$40,000  face  value  of  boijds  to  pay  said  $31,349.93  and  for  im- 
provements and  additions  authorized  and  in  progress. 

An  order  will  issue  accordingly, 

William  T.  (Gunnison,  for  the  Commission.  -         "^\ 


/  NEW  JERSEY  BOARD  OF  PUBlrfC  UTItilTY  OOMIinSSrONERS. 

/  EDWIN  BJ^TTS 

MORRIS  A^JUEDUCT  COMPAIJY. 

Service  —  Walgr  —  J}u^  to  furnish  —  lAick  of  frahehfse, 

1.  A  wate^  company  islioi  absolved  from  its  duty  to  supply  a  pres- 
sure adequate  for  fire  protection  in  a  community,  merely  because  it  has 
no  franchise  to  operate  therein  and  because  the  community  served  lies 
partly  in  one  municipality  and  partly  in  another.  _ 
8er%HcB'^  Water '^UnwilUnffness  of  oonaumers  to  pay  higher  rates 
for  hotter  service. 

2.^  water  company  should  not  be  required  to  furnish  additional 
pressure  for  fire  protection  or  domestic  purposes  in  a  oommunity  not 
willing  to  pay  higher  rates  therefcn:,  it  app4atixig-^tiia1^  such  additional 
service  at  existing  rates  would  result  in  an  imreasonably  low  return 
if  not  in  loss  to  the  utility. 

[December  7,  1916.] 

CkxbcpLAiN^  that  a  w&ter  company  was  rendering  an  insufii- 
oiecnt  service  for  fire  prdteotion  and  maintaining  an  insufficient 
pressure  at  a  residence  in  Morris  Plains ;  dismissed  with  leave  to 
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renew  when  the  community  expresses  a  willingness  to  accept  an 
increase  in  water  charges  based  npon  any  fair  plan  for  furnish- 
ing additional  service. 

Appearances :  Edwin  Betts  appeared  in  person ;  J.  O.  H.  Pit- 
ney for  the  respondent. 

By  the  Board :  The  complaint  in  this  matter  is  that  there  is 
an  insufficient  water  supply  on  the  second  floor  of  complainant's 
house  due  to  lack  of  pressure.  The  complainant's  house  is  located 
on  higher  ground  than  the  other  houses  in  Morris  Plains  which 
are  supplied  by  the  respondent  company.  The  complaint  also  al- 
leged insufficient  pressure  at  the  fire  hydrants  to  afford  reasonable 
fire  protection.  Upon  consent  of  the  attorney  for  the  respondent 
the  complaint  was  considered  as  involving  insufficient  service  for 
fire  purposes  in  Morris  Plains  as  well  as  the  alleged  insufficiency 
of  pressure  in  Doctor  Betts's  house. 

Morris  Plains  is  a  settlement  about  2  miles  north  of  Morris- 
town.  It  lies  partly  in  Hanover  township  and  partly  in  Morris 
township.  The  population  is  about  1,200;  the  consumers  of 
water  served  by  the  respondent  number  nearly  200.  It  appears 
that  a  fire  occurred  in  this  place  last  spring,  and  it  was  impos- 
sible to  obtain  water  in  sufficient  force  to  throw  a  stream  to  the 
roof  of  the  burning  building,  which  was  two  stories  in  height.  A 
fire  engine  was  brought  from  Morristown,  and  when  this  was  con- 
nected with  the  street  water  main  sufficient  pressure  was  obtained 
to  throw  a  stream  to  the  roof  of  the  building.  The  result  of  the 
futile  efforts  of  the  local  fire  department  in  Morris  Plains  to 
combat  the  fire  with  the  mere  static  pressure  of  the  water  in  the 
mains  was  that  a  petition  was  presented  by  thirty  or  forty  of  the 
residents  of  Morris  Plains  to  the  water  company,  asking  that 
more  pressure  be  furnished  for  all  ordinary  purposes  and  also  for 
fire  protection. 

So  far  as  Doctor  Betts's  case  is  ccmeemed  it  appears  that  the 
water  at  the  ground  floor  of  his  house  has  an  18-foot  static  head, 
which  is  equivalent  to  a  pressure  of  about  9  pounds.  With  a 
rise  of  18  feet  from  the  groimd  floor  of  his  house,  it  can  be  seen 
that  the  force  of  the  flow  is  almost  spent  when  it  reaches  the 
second-floor  fixtures,  which  are  located  about  13  or  14  feet  above 
the  level  of  the  ground  floor.    When  the  water  is  running  on  the 
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lower  floor  of  his  house,  there  is  no  flow  from  the  fiztureB  on  the 
second  floor.  We  are  satisfied,  however,  that  if  there  is  no  inter- 
ference with  the  water  by  use  of  it  on  the  first  floor,  while  the 
fixtures  on  the  second  floor  are  open,  a  supply  of  water  on 
that  floor  can  be  obtained,  although  the  flow  will  not  be  of  satis- 
factory force.  The  other  houses  supplied  by  the  respondent  are 
located  on  lower  ground  than  Dr.  Betts's,  and  are  supplied  under 
a  static  head  of  from  30  to  36  feet  There  was  only  one  other 
building  concerning  which  it  was  suggested  that  the  water  pres- 
sure  may  be  insufficient,  namely,  the  Hanover  School  House;  but 
no  one  connected  with  the  school  or  the  municipal  administration 
offered  any  testimony  with  reference  to  the  water  service  at  the 
school,  and  the  testimony  that  was  offered  to  the  effect  that  pres- 
sure was  insufficient  is  not  of  such  positiveness  as  to  be  convin- 
cing. 

It  is  undeniable  that  the  water  pressure  in  Morris  Plains  is  not 
great  enou^  to  furnish  reasonable  protection  in  case  of  fire  with- 
out the  use  of  a  fire  engine.  Indeed,  the  company  practically 
admits  this  to  be  sa 

The  respondent  company  was  organized  for  the  purpose  of 
serving  Morristown  with  water.  The  sources  of  its  supply 'are 
various  springs  located  among  the  hills  for  5  or  6  miles  aroimd 
that  city.  In  1904,  in  order  to  increase  the  supply  of  water  to 
Morristown,  the  demands  of  which  city  were  requiring  more 
water,  the  respondent  drove  wells  at  Littleton,  about  a  mile  and  a 
half  north  of  Morris  Plains,  and  laid  a  12-inch  main  from  these 
wells  to  the  Morristown  reservoir.  The  water  from  these  wells 
was  pumped  into  the  reservoir  at  Morristown  whaiever,  by  reason 
of  droughts,  or  unusual  demands  upon  its  supply,  the  water  in 
the  reservoir  ran  low.  At  the  time  of  the  laying  of  the  main  from 
Littleton,  Morris  Plains  was  a  small  hamlet  of  thirty  or  forty 
houses,  sparsely  located.  Since  that  time  the  population  has 
grown  to  two  hundred  or  more  houses.  The  first  services  to 
houses  in  Morris  Plains  were  to  those  located  on  the  street  along 
which  the  12-inch  main  to  the  Morristown  reservoir  ran.  With 
the  grovTth  of  Morris  Plains  it  became  necessary  to  make  exten- 
sions. It  appears  that  when  the  pumps  at  Littleton  are  working 
and  driving  the  water  ixom  the  wells  through  the  main  to  the 

Morristown  reservoir,  the  inhabitants  of  Morris  Plains  get  a  high 
P.U.IL1916B. 


Digitized  by 


Google 


74      NEW  JERSEY  BOARD  OF  PUBLIC  UTILITY  COMMISSIONERS. 

pressnre  of  water.  When  the  pumps  are  stopped,  they  get  only 
the  pressure  occasioned  by  the  gravity  flow  from  the  Morridtown 
reservoir,  which  in  the  greater  part  of  Morris  Plains  nms  14  to 
16  pounds.  There  are  several  fire  hydrants  which  appear  to 
have  been  put  in  at  the  request  of  residents,  and  the  rents  of 
which  for  years  were  paid  for  by  residents.  Latterly  it  seems 
that  these  rents  were  assumed  by  one  of  the  municipalities. 

[1]  There  are  several  cases  in  our  courts  which  speak  of  tt^e 
duty  of  a  water  company  which  undertakes  to  supply  water  to  a 
community. 

In  the  case  of  State,  Olmsted,  Prosecutor,  v.  Morris  Aqueduct, 
46  N.  J.  L.,  Mr.  Justice  Parker,  speaking  for  the  supreme  court, 
at  p.  501,  said :  '^It  is  well  known  that  when  a  company  under- 
takes to  supply  a  town  with  water,  the  ordinary  methods  to  ob- 
tain water  to  extinguish  fires  are  abandoned  by  the  people,  and 
under  such  circumstances  it  would  be  gross  negligence  in  the  com- 
pany to  permit  the  supply  of  water  to  be  intermitted  or  dimin- 
ished to  any  considerable  extent,  and  thus  endanger  the  property 
within  the  town.'' 

l^his  case  was  afiirmed  in  the  court  of  errors  and  appeals,  47  K. 
J.  L.  311. 

In  the  case  of  Long  Branch  Commission  v.  Tintem  Manor 
Water  Co.  70  N.  J.  Eq.,  p.  71,  62  Atl.  474,  Vice  Chancellor  Pitr 
ney  said  at  p.  77 :  "A  company  which  seeks  and  obtains  a  fran- 
chise to  supply  a  certain  territory  with  water  for  public  and 
domestic  uses  is  under  a  moral,  and,  in  my  judgment,  a  legal, 
obligation  tp  furnish  a  supply  which  shall  be  equal  to  all  emer- 
gencies which  may  be  reasonably  anticipated,  including  unusual 
droughts  and  unusual  conflagrations,  and  to  bear  constantly  in 
mind  the  prospective  increase  in  population  and  a  consequent  in- 
creased demand  for  water.''  And  at  p.  98:  ^In  the  first  place, 
the  water  company  comes  under  a  serious  obligation,  somewhat 
like  that  of  an  insurance  company,  to  keep  itself  in  a  continuous, 
uninterrupted,  and  unfailing  readiness  to  furnish  at  each  fire 
hydrant  a  sufficient  supply  of  water  under  a  reasonable  and  ade- 
quate continuing  pressure." 

This  case  was  affirmed  in  the  court  of  errors  and  appeals  for 
the  reasons  stated  in  the  opinion  of  Vice  Chancellor  Pitney,  at 
71  N.  J.  Eq.  790,  71  Atl.  1134. 
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These  eases  would  seem  to  point  out  the  duty  of  a  ^ater  com- 
pciny  towards  a  municipality  which  it  serves.  We  do  not  think 
that  in  the  present  case  it  makes  any  difference  in  that  duty  be- 
cause the  community  served  lies  partly  in  one  municipality  and 
partly  in  another,  nor  do  we  think  that  the  duty  of  the  water  com- 
pany is  in  any  wise  affected  if  it  should  appear  that  it  is  not 
operating  in  the  locality  in  question  by  virtue  of  a  franchise.  Its 
imdertaking  to  serve  the  community  and  the  actual  location  of  its 
mains  and  connection  of  two  hundred  houses  therewith  make  its 
duty  towards  this  community,  in  the  respect  mentioned,  impera- 
tive without  a  franchise. 

[2]  Concluding  that  it  is  the  duty  of  a  water  company  to  fur- 
nish water  available  for  all  reasonable  demands  for  fire  purposes, 
the  next  question  to  be  considered  is  upon  what  terms  is  such 
company  required  to  furnish  a  supply  of  the  character  stated.  It 
appears  that  when  this  company  laid  the  main  from  Littleton  to 
the  Morristown  reservoir  for  the  purpose  of  supplying  Morris- 
town  as  above  stated,  it  notified  the  persons  in  Morris  Plains  who 
applied  to  it  for  service,  that  the  main  in  question  was  intended 
for  an  additional  supply  to  the  city  of  Morristown,  and  that  the 
pressure  in  Morris  Plains  would  not  be  sufficient  for  fire  purposes. 
And  according  to  the  testimony  of  the  general  manager  and  engi- 
neer of  the  respondent,  it  has  time  and  again  served  such  notice 
upon  the  people  of  Morris  Plains.  It  is  also  patent  that  if  Morris 
Plains  were  provided  with  a  fire  engine  of  sufficient  capacity, 
water  could  be  pumped  from  the  present  mains  in  sufficient 
quantity  to  furnish  ordinary  protection  against  fire.  And  it  is 
doubtful,  upon  the  testimony,  if  the  company  is  receiving  a  fair 
return  upon  the  property  devoted  to  the  service  of  Morris  Plains. 

Statements  as  to  the  value  of  the  property  used  in  the  present 
system  for  sendee  in  Morris  Plains  and  the  income  therefrom, 
as  to  the  cost  by  a  plan  under  which  additional  high-pressure 
service  for  both  fire  and  domestic  purposes  may  be  obtained,  the 
cost  by  a  plan  under  which  necessary  high  pressure  for  fire  serv- 
ice only  may  be  obtained,  and  also  a  plan  under  which  the  present 
pressure  may  be- steadied  only,  were  presented  by  the  respondent 
and  are  annexed  hereto. 

Without  passing  upon  the  correctness  of  the  figures  or  the 

propriety  of  the  plans  for  the  service  of  a  community  of  the  size 
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of  Morris  Plains,  it  is  evident  to  the  Board  that,  if  necessary 
high  pressure  for  fire  purposes  is  to  be  obtained,  additions  to  the 
plant  and  equipment  of  the  respondent  are  required.  Without 
committing  itself  to  either  plan,  it  would  se^n  to  the  Board  that 
of  the  three  plans  mentioned  in  said  statement  either  the  first  or 
second  would  be  the  more  practicable,  because  the  mere  obtaining 
of  steadiness  of  pressure,  which  is  all  that  is  provided  for  by  the 
third  plan,  would  net  give  any  higher  pressure  for  fire  purposes 
than  may  be  had  at  present. 

While  the  Board  is  willing  to  order  the  respondent  to  furnish 
additional  pressure  for  fire  protection  in  Morris  Plains,  it  does 
not  feel  that  it  should  do  so  in  view  of  the  statement  of  one  of  the 
witnesses  for  the  complainant  that  the  people  of  Morris  Plains 
would  not  pay  any  higher  charge  for  service  in  case  of  increase 
in  the  pressure  than  they  are  at  present  paying.  The  additicmal 
cost  required  for  high  pressure  in  Morris  Plains  will  be,  under 
any  aspect  of  the  case,  considerable,  and  as  the  supply  to  Morris- 
town  appears  to  be  of  satisfactory  pressure,  it  would  seem  that 
the  cost  of  additions  to  the  plant  and  equipment  of  the  respondent 
made  necessary  by  the  demands  of  Morris  Plains  should  be  met 
largely,  if  not  wholly,  by  the  consumers  of  that  section.  In  view 
of  the  apparent  unwillingness  of  the  residents  of  Morris  Plains 
to  pay  an  amount  which  might  be  considered  a  fair  return  upon 
the  investment  made  by  the  respondent  for  the  benefit  of  that 
section,  and  concluding  that  the  furnishing  of  the  additions  to 
the  plant  and  equipment  required,  in  order  to  supply  the  kind 
of  service  demanded  by  the  people  of  Morris  Plains,  would  result 
in  an  unreasonably  low  return,  if  not  in  loss,  to  the  respondent, 
the  Board  will  dismiss  the  complaint. 

We  might  add,  however,  that  we  shall  again  take  up  this  mat- 
ter for  consideration  at  any  time  that  the  municipalities  in  which 
Morris  Plains  is  located,  or  the  customers  of  respondent  therein, 
apply  to  the  Board  and  express  a  willingness  to  accept  an  increase 
in  water  charges  based  upon  any  fair  plan  for  furnishing  the  ad- 
ditional service  desired  by  that  locality. 

Board  of  Public  Utility  Commissioners,  Ralph  W.  E.  Donges, 

President ;  John  J.  Treacy,  John  W.  Slocum,  Commissioners. 
P.U.R.1916B. 
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BOEOUGH  OF  NORTH  WILDWOOD  et  aL 

V. 

BOARD  OF  PUBLIC  UTILITY  COMMISSIONERS  et  al. 

[—  N.  J.  L.  — ,  95  Atl.  749.] 

Contrftoto  —  TFater  rates -^  Change  by  later  contract '^  Application  of 
rule  of  statutory  construction, 

1.  A  rate  to  private  consumers  fixed  bj  a  contract  between  a  mu- 
nicipality and  a  water  company,  which  provides  also  for  hydrant  and 
street  sprinkling  at  the  public  expense,  is  not  abrogated  by  a  later 
contract  relating  to  municipal  consumption  alone,  assuming  that  the 
rule  of  statutory  construction  that  a  later  statute  covering  a  whole 
subject-matter  will  be  deemed  to  repeal  previous  legislation  on  the  sub- 
ject applies  to  contracts. 

Rates'^  Water -^Increase  of  contract  rate  hy  Board '^Impaimient  of 
contract  ohligation. 

2.  A  contract  between  a  municipality  and  a  water  company  fixing 
rates  to  private  consumers  does  not  prevent  a  Board  of  Public  Utility 
Commissioners  from  fixing  a  higher  rate,  as  against  the  objection  of  the 
municipality  and  consumers,  since  the  state,  tiirough  the  agency  of  the 
Board,  may  waive  the  contract  rights  of  the  public  without  improperly 
iBpairiag  the  obligation  of  the  contract. 

[November  3, 1916.] 

Cbbtiorabi  by  the  Borough  of  North  Wildwood  and  a  citizen 
to  review  an  order  of  the  Board  of  Public  Utility  Commissioners 
increasing  rates  to  private  consumers  that  had  been  fixed  by  a 
contract  between  the  borough  and  a  water  company;  order  af- 
firmed. • 

Appearances:  Harrison  H.  Voorhees  for  prosecutors;  Frank 
H.  Sonmier  for  defendant  Board  of  Public  Utility  Com'rs; 
Ernest  Watts  and  Joseph  BL  Gaskill  for  defendant  Wildwood 
Waterworks  Company. 

Parker^  J.,  delivered  the  opinion  of  the  court: 
The  writ  brings  up  an  order  of  the  Board  of  Public  Utility 
Commissioners  making  applicable  to  North  Wildwood  a  pre- 
vious ordOT  relating  to  the  neighboring  city  of  Wildwood.     Said 
last-mentioned  order,  which  is  an  exhibit  in  the  case,  fixed  the 

rates  to  be  charged  to  private  consumers  for  water  at  30  cents  per 
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thousand  gallons,  and  the  adoption  by  the  Board  of  this  rate  in 
North  Wildwood  is  challenged  by  the  prosecutors  on  the  sole 
ground  that  there  already  existed  a  contract  between  the  munic- 
ipality and  the  water  company  for  a  lower  rate,  and  that  said 
contract  could  not  be  abrogated  or  altered  by  any  action  of  the 
Board,  without  the  consent  of  both  the  contracting  parties. 

[1]  The  contract  relied  on  is  dated  December  24,  1907,  and 
provides  also  for  hydrants  and  street  sprinkling  at  the  public 
expense,  as  well  as  for  rates  to  private  consumers.  In  1913  a 
second  contract  was  made,  not  referring  to  the  first  in  any  way, 
and  relating  to  municipal  water  consumption  alone,  without 
reference  to  private  consumption.  The  water  company,  appar- 
ently conceiving  that  the  second  contract  wholly  supplanted  the 
first,  then  put  up  the  private  rate  to  40  cents,  and  there  was  an 
appeal  to  the  Utility  Board,  which,  as  has  been  stated,  reduced 
the  rate  to  30  cents.  Prosecutors  are  not  satisfied  with  this  re- 
sult, and  by  this  writ  seek  to  re-establish  the  original  contract 
rate  of  25  cents,  with  a  minimum  charge  of  $10. 

For  the  water  company  it  is  claimed  that  the  contract  of  1913 
covered  the  subject-matter  of  that  of  1907,  and  that  the  rule  of 
statutory  construction  should  be  applied,  that  a  later  statute 
covering  the  whole  subject-matter  will  be  deemed  to  repeal  pre- 
vious legislation  on  the  subject.  Board  of  Education  v.  Tait,  81 
1^.  J.  Eq.  161,  86  Atl.  379 ;  Gottuso  v.  Baker,  80  N.  J.  L.  520, 

77  Atl.  1038.  Assuming  the  applicability  of  this  rule  to  con- 
tracts, it  is  not  applicable  in  the  case  at  bar,  because  the  second 
contract  contains  no  yiention  of  the  very  subject  of  controversy, 
mz,,  the  rate  to  private  consumers,  which,  as  we  think,  remained 
unchanged  and  unimpaired  by  the  contract  of  1913. 

[2]  This,  however,  does  not  help  the  prosecutors;  for,  while 
the  municipality  itself  has  not  assented  to  a  change  in  rate,  the 
state,  its  creator  and  parent,  has  done  so  through  a  specially 
constituted  agency.  If  the  water  company  were  here  complain- 
ing that  its  contract  rights  were  being  impaired,  a  different 
question  would  be  presented ;  but  the  contract  right  of  one  of  the 
state's  creatures  may  be  waived  by  the  creator.  As  was  said 
in  Cortelyou  v.  Anderson,  73  N.  J.  L.  427,  431,  63  Atl.  1097: 

^'The  constitutional  limitations  which  prevent  the  legislature 
JP.U.RJ916B. 
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from  impairing  the  obligation  of  a  contract  do  not  debar  it  from 
annulling  obligations  due  to  the  public." 

In  State  ez  reL  Cleveland  v.  Board  of  Finanoe  &  Tarn,  38 
N.  J.  L.  269,  this  court  applied  this  principle  when  it  f^erted 
the  power  of  the  legislature  to  depute  to  arbitrators  the  settlement 
of  equitable  terms  of  adjustment  between  a  municipality  and.  a 
contractor  who  assented  to  that  course.  The  judgment  in  the 
Cortelyou  Case  was  reversed  (75  N.  J.  L.  532,  68  AH  118), 
but  on  a  ground  not  affecting  the  principle,  which  stands  fully 
recognized,  if  not  expressly  declared,  in  such  recent  decisions 
as  Public  Service  B.  Co.  v.  Public  Utility  Comra.  86  N.  J.  L. 
123,  88  AH  818,  id.  86  N.  J.  L  696,  92  AtL  1087;  State, 
Phillipsburg,  Prosecutor,  v.  Public  Utility  Comrs.  85  N.  J.  L 
141,  88  AtL  1096,  and  Public  Service  Electric  Co.  v.  Public 
Utility  Comrs.  —  N.  J.  L.  —  P.U.IL1915C,  229,  93  Atl.  707. 

We  conclude  that  the  Board  acted  within  the  jurisdiction  con- 
ferred upon  it,  in  raising  the  rate  to  30  cents  as  against  the 
objection  of  the  borough  and  citizen,  and,  as  the  rate  fixed  by  it 
does  Aot  appear  to  be  unjust  or  unreasonably  high,  the  order 
brought  up  will  be  affirmed,  with  costs. 


NOBTH  DAKOTA  BOARD  OP  RAILROAD  COMMI8SION£RS. 

IN  RE  B.  S.  WILCOX. 

Service '^  Telephones  ^  rolicy  of  OotnntUaion. 

It  is  the  policy  of  the  North  Dakota  CommitBioft  to  enooiirftfe 
the  development  of  the  teiephoae  industry  in  villages  and  cities  upon  a 
rental  rather  than  a  mutual  basis. 

[December  9,  1915.] 

Application  for  permission  to  operate  a  telephone  exchange 
in  the  village  of  Fort  Clark  upon  a  rental  basis ;  granted. 

By  the  Commission:  B.  S.  Wilcox  of  the  Hensler  Telephone 
Company,  for  some  years  past  has  had  a  line  into  Fort  Clark, 
as  has  also  the  North  Dakota  Independent  Telephone  Company, 
which  operates  a  long-distance  toll  line  through  Fort  Clark  on 
its  way  to  Stanton  and  Killdeer.     Lately  the  Mercer  &  Oliver 

P.U.R.1916B. 
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County  Mutual  Telephone  company  has  been  extmiding  its  rural 
line  into  Fort  Clark,  and  has  solicited  several  stockholders  in 
that  town,  and  expects  to  install  several  rural  phones  there.  How- 
ever, Mr,  Wilcox  is  desirous  of  establishing  a  switch  and  main- 
taining an  exchange  at  Fort  Clark  upon  a  rental  basis,  and  the 
question  arises  as  to  which  of  these  companies  it  is  advisable  to 
give  permission  to  establish  an  exchange  in  this  village.  The 
Commission  is  of  the  opinion  tliat  Hie  chief  purpose  of  mutual 
rural  companies  is  to  furnish  telephone  communication  for 
rural  districts,  and  that  the  business  of  supplying  service  for 
villages  and  towns,  especially  as  these  communities  increase  in 
size,  belongs  more  particularly  to  companies  not  on  a  mutual 
basis,  which  maintain  an  exchange  and  charge  monthly  rentals  for 
the  use  of  their  service,  and  it  would  seem  advisable  to  adopt 
the  policy  of  encouraging  the  developmttit  of  the  telephone  in- 
dustry along  these  separate  and  distinct  lines,  and  for  that  reason 
the  Commission  has  decided  to  grant  permission  to  Mr.  Wilcox 
and  his  company  to  establish  an  exchange  in  Fort  Clark  and 
furnish  the  service  on  a  r^ital  basis,  and  it  is  so  ordered. . 

Note. —  Monopoly  and  competition  —  Telephones  —  North 

Dakota. 

In  Re  Munson,  Jan.  6,  1916,  the  North  Dakota  Commission  au- 
thorized the  Mercer  &  Oliver  Counly  Telephone  Company,  a  mutual 
rural  company,  operating  a  switchboard  in  Center,  to  amend  its  by- 
laws so  as  to  sell  certificates  of  stock  at  $35  per  share  to  patrons 
residing  in  Center,  which  amount  would  pay  ttie  cost  of  installing 
a  mutual  system  therein,  and  to  provide  for  a  membership  fee  of 
$3  a  year  for  switch  maintenance,  instead  of  granting  permission  to 
an  owner  of  a  private  system  to  install  and  operate  an  exchange 
therein  where  such  arrangement  was  satisfactory  to  all  parties  con- 
cerned. 


TENNSSSEB  RAHiROAD  OOMMISSION. 

fl 

IN  RE  FLAT  CREEK  TELEPHONE  COMPANY. 

Rates  —  Telephones  —  Competition. 

A  telephone  company  may  be  authorised  to  reduce  its  rates  W 
meet  competition. 

[December  10, 1915.] 
P.U.R.1916B. 
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Petition  of  the  Flat  Greek  Telephone  Company  for  leave  to 
reduce  its  rates  to  a  level  with  the  rates  of  the  Bedford  Mutual 
Teleph(Mie  Company;  granted. 

By  the  Commission:  This  petition,  which  was  filed  July  15, 
1915,  requests  the  permission  of  this  Commission  to  reduoe  its 
rates  and  charges  for  telephone  service  to  a  level  with  the  rates 
and  charges  as  made  for  like  services  by  the  Bedford  Mutual 
Telephone  Company. 

A  full  and  complete  hearing  was  had  in  the  office  of  the  Com- 
mission on  October  1,  1915. 

On  December  15,  1914,  the  Commission  approved  the  rates 
and  charges  of  the  Flat  Credc  Tel^hone  Company,  and  ordered 
that  they  remain  effective  until  otherwise  ordered  by  this  Com- 
mission. Subsequent  to  ihe  date  of  the  Commission's  order,  the 
Bedford  Mutual  Telephone  Company  has  obtained  a  charter  and 
begun  to  operate  a  tel^hone  exchange  in  o(»npetition  with  peti- 
tioners. 

The  Bedford  Company  is  a  mutual  company,  and  has  adopted 
rates  and  charges  for  telephone  service  less  than  the  rates  and 
charges  of  the  petitioner,  as  fixed  by  the  Commission. 

Upon  all  the  facts  as  presented  we  find  that  for  the  petitioner 
to  adhere  to  the  rates  and  charges  as  fixed  by  this  Commission  in 
its  order  of  December  16,  1914,  would  make  a  hjirdship  on  peti- 
tioner, and  that  said  petitioner  should  be  allowed  to  meet  the 
rates  and  charges  of  a  legitimate  competitor.  An  order  will  be 
entered  accordiogly. 

B.  A.  Enloe,  Chairman;  Harvey  H.  Hannah  and  Geo.  N. 
Welch,  Commissioners. 


WASHINGTON  PUBIjIG  SERVIOE  COMMISSION. 

PUBLIC   SERVICE   COMMISSION   OF   WASHINGTON   ON 
RELATION  OP  EVERETT  TRADES  COUNCIL 

V. 

PUGET   SOXmD   INTERNATIONAL  RAILWAY  &   POWER 

COMPANY. 
[Ko.  1851.] 

Befum  — J?l«cfr<c  UghHng '^  Percentage. 

1.  A  return  of  15.81  per  cent  upon  the  fair  value  of  the  electrte 
P.U.R.1916B.  6 
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light  plant  of  a  utility  was  held  to  b%  excessire,  and  schedules  which 
would  produce  a  return  of  only  8  per  cent  were  ordered  to  be  put  into 
effect. 
Betui*n -^  Exces8ivenes8    of,    in    one   department   and   deficiency   in 
another, 

2,  A  utility  will  not  be  permitted  to  enjoy  an  excessive  return 
in  its  electric  light  and  water  departments  to  cover  a  deficiency  in  the 
return  of  its  railway  department. 

[December  16,  1915.] 

Complaint  that  rates  for  electric  lightiiig  and  water  by  the 
Puget  Sound  International  Railway  &  Power  Company  are  ex- 
cessive; sustained  as  to  electric  light  rates  and  new  schedules 
ordered  to  be  filed  which  are  estimated  to  return  8  per  cent. 
Decision  as  to  the  water  rates  was  withheld  pending  negotiations 
for  the  purchase  of  the  water  department  by  the  city. 

By  the  Commission :  This  cause  came  on  regularly  for  hear- 
ing at  Everett,  Washington,  on  the  23d  day  of  March,  1915,  be- 
fore the  Public  Service  Commission  of  Washington,  there  being 
present  Chairman  C.  A.  Keynolds  and  Commissioners  Arthur  A. 
Lewis  and  Frank  R.  Spinning,  the  complainant,  Everett  Trades 
Council,  being  represented  by  E.  J.  Eaussett,  its  attorney,  and 
the  Everett  Railw^ay,  Light,  &  Water  Company  and  Puget  Sound 
International  Railway  &  Power  Company  being  represented  by 
their  attorney,*  J.  A.  Coleman. 

Testimony  was  offered  on  the  part  of  the  Public  Service  Com- 
mission of  the  State  of  Washington,  the  complainant,  and  the 
defendant  companies,  and  briefs  filed  herein,  and  the  cause  finally 
submitted  to  the  Commission  for  its  decision. 

The  property  of  the  defendant  company  was  valued  by  a  for- 
mer Commission,  under  date  of  February,  1912,  in  cause  No. 
447.  From  the  transcript  of  the  testimony  in  that  case,  and  the 
findings  filed  therein,  it  appears,  first,  that  the  actual  cost  of  the  . 
property  at  that  time  was  $1,817,164.  The  cost  of  reptoducing 
the  property  new  was  found  to  be  $2,078,187.  The  depreciated 
value  of  the  property  was  found  to  be  $1,704,616.  The  earnings 
of  the  company  for  December,  1911,  were  found  to  be  as  follows : 

Water  System $66,007 

Railway  System 48,434 

Light  &  Power  Company 20,121 

P.U.R.1916B. 
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The  fair  value  of  the  property  used  and  uae&I  in  the  public 
service,  as  of  that  date,  was  found  hy  s&id  Commissiion  to  be 
$2,000,000. 

Additions  have  been  made  to  the  respondent's  property  since 
said  date,  as  follows: 

Kailway  Department $63,561.56 

Light  and  Power  Department 27,465.48 

Water  Department 79,566.50 

Total $170,592.64 

Accepting  the  fair  value  found  by  the  former  Commission,  for 
the  purposes  of  this  case,  to  be  correct,  and  adding  thereto  $170,- 
692.54,  the  fair  value  for  rate-making  purposes  at  this  date  would 
then  be  the  sum  of  $2,170,592.54. 

[1,  2]  The  light  and  power  department  shows  a  gross  revenue 
for  1914  of  $184,527.55,  and  a  net  revenue,  less  taxes,  of  $88,- 
884.06.  The  segregated  value  of  the  light  and  power  department 
is  the  sum  of  $469,465.48,  and  the  return  upon  that  value,  ex- 
cluding depreciation,  is  18.93  per  cent.  It  seems  that  Mr.  Gillet 
and  Mr.  Gray  have  allowed  3.12  per  cent  for  depreciation.  De- 
ducting 3.12  per  cent  from  18.93  per  cent,  the  return  of  the 
defendant  company,  we  have  a  return  upon  the  fair  value  of  this 
property  of  15.81  per  cent  It  is  needless  to  say  that  this  return 
is  far  in  excess  of  the  fair,  reasonable,  just,  and  sufl^cient  return 
contemplated  by  the  statute  or  which  a  utility  of  this  nature 
should  be  allowed* 

Commission's  exhibit  No.  1,  page  17,  discloses  the  fact,  that 
about  75  per  cent  of  the  consumers  of  electrical  energy  for  resi- 
dential lighting  use  less  than  twenty  kilowatt  hours,  and  about 
90  per  cent  use  less  than  thirty,  kilowatt  hours.  It  also  appears 
from  an  examination  of  said  data  that  44  per  cent  of  the  patrons 
of  said  company  pay  the  minimum  charge  of  $1. 

From  the  foregoing  it  would  appear,  and  the  Commission  now 
finds,  that  the  rates  for  residential  lighting,  as  disclosed  by 
"schedule  A"  of  respondent's  tariff,  and  "schedule  B,"  commercial 
lighting,  of  the  tariff  on  file  in  the  office  of  the  Public  Service 
Commission  of  Washington,  are  unreasonable,  unjust,  and  ex- 
cessive. 

The  Commission  further  finds  that  the  following  schedules 
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for  residential  lighting  and  commercial  lighting  are  just^  fair, 
reasonable^  and  sufficient: 

SCHEDULE  "A" 

Tariff  No.  4. 

LIGHTING  RATES  FOR  RESIDENCES. 

First  20  kw.  hr.,  consumption  per  month 7.7^  per  kw.  hr. 

Second  20  kw.  hr.,  consimiption  per  month 5.5<^  per  kw.  hr. 

All  over  40  kw.  hr.,  consumption  per  month 3.3^  per  kw.  hr. 

Subject  to  a  minimum  charge  of  75  cents  per  month. 

A  disconnt  of  10  per  cent  to  be  allowed  on  bills  paid  within 
ten  days  from  date  of  mailing  or  delivery  of  bilL 

SCHEDULE  "B" 

Tariff  No.  4. 
COMMERCIAL  LIGHTING  RATES. 


Per  kw.  hr. 

With  Monthly 

Being  1-12  of  kw. 

Guaranty. 

Year  Guaranty. 

7.n 

$2.23 

$26.80 

6.66 

2.68 

32.20 

6.22 

3.13 

37.60 

6.77 

3.68 

43.00 

6.33 

4.02 

48.20 

4.88 

4.47 

63.60 

4.44 

4.91 

69.00 

4.00 

5.37 

64.60 

3.66 

6.81 

69.80 

3.33 

6.27 

76.20 

The  monthly  guaranty  shall  in  no  case  be  less  than  $1. 

A  discount  of  10  per  cent  on  the  kw.  hr.  rate  to  be  allowed  on 
bills  paid  within  ten  days  from  date  of  mailing  or  delivery  of 
the  bill. 

The  monthly  and  annual  guaranties  are  based  upon  the  kilo- 
watts as  determined  by  demand  meters  or  check  of  service. 


It  has  been  suggested  to  the  Conmiission  that  the  railway 
department  should  be  considered  in  conjunction  with  the  li^t 
and  water  departments,  and  the  deficiency  in  return  of  the  rail- 
way department  be  made  good  out  of  the  excessive  return  of 
the  other  two  departments;  in  other  words,  that  the  users  of 

electrical  energy  or  of  water  should  be  charged  excessive  rates 
P.U.R.1916B. 
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in  order  that  the  eoDoass  in  reteraa  of  the  water  and  li|^  might 
be  transferred  to  the  railway  department  to  make  the  return  of 
such  department  sufficient  The  users  of  the  eleotrieal  energy 
or  of  the  water  may,  or  may  not,  be  patrons  of  the  railway 
department  The  defendant  ocmipany  might  be  engaged  in 
many  different  kinds  of  business.  It  is  unfair  to  increase  the 
charges  to  the  patrons  of  one  departm^it  in  order  ^at  another 
department  may  show  a  return.  The  users  of  light  and  water 
have  a  right  to  a  supply  of  electrical  energy  or  water  at  fair, 
just^  reasonable,  and  sufficient  rates,  independent  of  whether 
or  no  some  other  department  operated  by  the  same  company  is 
profitable  or  otherwise.  If  the  rates  of  some  other  department 
are  not  fair,  they  should  be  made  so,  but  the  Public  Service 
Commission  has  no  right  under  the  law  to  tax  users  of  electrical 
energy  or  water  in  order  that  the  patrons  of  a  street  railway 
may  be  permitted  a  low  rate,  or  in  order  that  the  utility  may 
be  permitted  to  compete  with  some  other  form  of  transporta- 
tion. The  rates  now  established  by  the  Commission  in  this  in- 
stance with  the  same  patronage  wUl  allow  the  company  a  return 
of  8  per  cent,  and  while  the  Public  Service  Commission  has  not 
and  will  not  establish  any  definite  return  as  applicable  to  all 
cases,  we  c<Hisider  that  the  return  under  the  rates  now  estab- 
lished by  us  to  be  just,  fair,  reasonable,  and  sufficient,  and  this 
meets  the  statutory  requirement. 

The  city  of  Everett  is  negotiating  with  respondent  company 
for  the  purchase  of  the  water  department  We  have  been  re- 
quested to  dday  our  decision  until  the  termination  of  these 
negotiations.  The  Commission  will,  therefore,  withhold  its  de- 
cision as  to  the  reasonableness  of  the  charges  for  water  for  a 
period  of  sixty  days  from  the  date  of  the  filing  of  this  opinion. 
If  at  that  time  the  negotiations  between  the  city  and  respondent 
are  not  ccmipleted  the  Commission  will  fix  fair,  just,  reasonable, 
and  sufficient  rates  for  this  department  if  those  now  in  effect  are 
found  to  be  unreasonable. 

Memo. — An  order  canceling  the  rates  of  the  respondent  com- 
pany named  in  the  tariffs  for  residential  and  commercial  lightr 
ing  on  file  with  the  Commission,  and  requiring  the  filing  of  the 
schedules  set  out  in  the  opinion,  was  made  on  December  16, 
1915,  by 

P.U.R.1916B. 
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The  Public  Service  Commiasion  of  Waehington,  by  C.  A. 
Reynolds,  Ohairman,  Arthur  A.  Lewis  and  Frank  R  Spinning^ 
Commissioners. 


WASHINGTON  PUBIilC  S£RVIC£  COMMISSION. 

PUBLIC  SERVICE  COMMISSION  OP  WASHINGTON 

V, 

PACIFIC  POWER  &  LIGHT  COMPANY. 

[No.  1882.] 

Rates  ^  Several  localities  served  by  one  utility  ^  Segregation  ^  DiS' 
crimination -^Natural  advantages, 

1.  Separate  rates  may  be  fixed  for  different  communities  served  bj 
an  electric  utility  either  through  the  same  or  diJfferent  systems,  giving 
a  lower  rate  to  localities  enjoying  natural  advantages  by  reason  of 
population  or  location. 

Discritnination -^  Rates -^  Inequalities  in  rates  of  different  localities 
served  by  one  utility, 

2.  The  Washington  Commission  has  no  power  to  establish  a  high 
rate  in  one  of  several  units  or  localities  served  by  a  utility  in  order 
that  a  low  rate  may  be  established  in  another  locality,  nor  to  permit 
an  unremunerative  rate  in  any  locality  that  would  result  in  detriment 
to  another  locality  or  service. 

Valuation '-'Xewly  settled  territory  ^-^  Plant  in  excess  of  present  da- 
mand  —  Development  cost, 

3.  Rates  cannot  be  fixed  in  newly  settled  territory  upon  the  full 
valuation  for  a  plant  built  in  anticipation  of  future  demand,  but  an 
allowance  for  development  cost  may  be  made  in  the  future. 

Rates  -«-  Comparisons  —  H<nu  used. 

4.  The  rates  of  a  utility  may  be  compared  with  the  lower  rates  of 
others  to  show  that  there  is  a  sufficient  reason  for  an  investigation 
which  should  disclose  the  reason  for  the  higher  rates,  although  com- 
parisons should  not  be  made  the  basio  for  establishing  rates. 

Disorim,ination  ^  Rates  ^  Low  rates  for  large  consumers  —  Cost  of 
production. 

5.  A  utility  will  not  be  permitted  to  sell  electricity  to  large  con- 
siuners  at  or  below  average  cost,  even  though  it  may  be  sold  lower 
at  wholesale  than  in  small  quantities. 

Discrimination  —  Rates  —  Maintenance    and    installation    charge  — 
Charges  greater  than  costs. 

6.  A  maintenance  and  installation  charge  for  electric  power,  vary- 
ing according  to  the  horse  power  of  the  connected  load,  without  regard 
to  the  active  load,  is  discriminatory  where  the  difference  in  such  charges 
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between  large  aaul  muJi  coiiDect^d  loftda  is  greater  tlum  the  difference 
in  the  costs  thereof. 

BmteS'^Maintenanee  and  inatmllation  charge -^  Readiness  to  serve, 

7.  A  maintenance  and  installation  charge  for  electric  power,  vary- 
ing according  to  the  horse  power  of  connected  load,  without  regard  to 
the  active  1(muI,  is  not  justified  as  a  readiness  to  serve  charge,  where 
the  utility  is  allowed  an  adequate  return  upon  the  value  of  its  prop- 
erty. 

Ret\um -^  ElectrkcUy -^  Percentage  allowance '^  Increased  use  for  low 
and  fair  rates, 

8.  A  return  of  5.7  per  cent  to  an  electric  utility  from  all  the  coih- 
munities  it  serves  was  held  to  be  adequate,  taking  into  consideration 
that  a  reduction  in  rates  and  an  elimination  of  prohibitory  charges 
estimated  to  produce  such  return  would  increase  the  use  and  probably 
result  in  a  larger  return. 

[December  15,  1916.] 

Investigatioit  by  the  Commission  of  the  electric  rates  of  the 
Pacific  Power  &  Light  Company.  The  residential  rates,  main- 
tenance, and  installation  charge  for  irrigation  power  and  low 
rates  to  large  consumers  were  found  to  be  unjust,  unfair,  unrea- 
sonable, and  discriminatory;  and  rates  were  fixed  estimated  to 
produce  a  return  of  5.7  per  cent,  consideration  being  given  to  the 
fact  that  increased  use  would  probably  result  in  a  larger  return. 

Re3aiolds,  Chairman :  This  oauae  came  on  regularly  for  hear- 
ing at  Nortii  Yakima,  Washington,  cm  the  6tii  day  of  May,  1915, 
at  the  hour  of  9 :30  a.  m.,  before  the  Public  Service  Commission 
of  Washington,  there  being  present  Chairman  Charles  A.  Rey- 
nolds, and  Commissdoners  Arthur  A.  Lewis  and  Frank  R.  Spin- 
ning, and  AsFristant  Attorney  Gteneral  Soott  Z.  Henderson;  the 
city  of  North  Yakima  being  represented  by  Leonard  O.  Meigs, 
City  Attorney,  and  Guy  O.  Shumate,  its  attorneys;  the  eity  of 
Prosser  by  Bruce  E.  McGregor,  its  attorney;  the  city  of  Pasco 
by  Edward  E.  Davis,  its  attorney;  the  city  of  Pomeroy  by  E. 
V.  Kuykendall,  its  attorney ;  White  Bluffs  by  Messrs.  Moulton  & 
Jeffrey,  its  attorneys;  Centerville  by  TJ.  F.  Abshier,  its  attor- 
ney; Sunnyside  by  V.  O.  Nicholson,  its  attorney;  the  defend- 
ant being  represented  by  W.  W.  Cotton,  John  A.  Laing,  and 
James  J.  Wilson,  its  attorneys. 

This  is  a  rate  he&ring,  and  the  findings  of  fact  and  order  here- 
in are  based  upon  all  the  testimony  in  this  cause,  as  well  as  the 
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testimony  in  cause  No.  1688,  and  the  findii^  in  said  oause. 
(See  transcript,  p.  1214.) 

[1,  2]  It  has  been  suggested  by  the  defendant  company,  and 
by  representatives  of  certain  of  the  cities  involved  in  this  hear- 
ing, that  the  Public  Service  Commission  should  adjust  rates  in 
such  manner  as  to  favor  certain  patrons  and  "descriptions  of 
service"  over  other  patrons  and  "descriptions  of  service,"  even 
though,  in  order  to  accomplish  such  result,  it  be  necessary  to 
maintain  the  rates  as  against  such  other  patrons  and  service  at 
a  point  above  the  just,  fair,  reasonable,  and  sufficient  rate.  It 
is  also  suggested  by  the  respondent  company,  by  inference  at 
least,  that  the  Commission  should  consider  the  wishes  of  cer- 
tain citizens  as  to  whether  or  no  the  rates  for  light  or  power 
shall  be  reduced,  if  reduction  be  necessary  to  establish  a  just, 
fair,  reasonable,  and  sufficient  rate. 

These  suggestions  are  met  by  the  statute.  Laws  of  1911,  chap- 
ter 117,  §  26,  provides: 

"All  charges  made,  demanded,  or  received  by  any  gas  com- 
pany, electrical  company,  or  water  company  for  gas,  electricity, 
or  water,  or  for  any  service  rendered  or  to  be  rendered  in  con- 
nection therewith,  shall  be  just,  fair,  reasonable,  and  sufficient." 

Section  30  provides: 

"No  gas  company,  electrical  company,  or  water  company  shall 
make  or  grant  any  undue  or  unreasonable  preference  or  advan- 
tage to  any  person,  corporaticm,  or  locality,  or  to  any  particular 
description  of  service  in  any  respect  whatsoever,  or  subject  any 
particular  person,  corporation,  or  locality,  or  any  particular  de- 
scription of  service,  to  any  undue  or  unreasonable  prejudice  or 
disadvantage  in  any  respect  whatsoever." 

The  Commission,  by  reason  of  the  statute,  is  precluded  from 
following  any  other  course  than  to  ascertain  and  establish  the 
just,  fair,  reasonable,  and  sufficient  rate. 

The  statute  provides  that  any  city  or  town  may  enter  a  com- 
plaint as  a  political  unit  as  against  the  rates  in  force  within  the 
limits  of  that  unit.  It  would  seem  that  the  statute  recognizes 
the  right  of  segr^ation.  If  any  municipality,  locality,  or  "de- 
scription of  service**  has  natural  advantages  by  reason  of  popu- 
lation or  location  that  will  warrant  the  establishment  of  a  lower 
rate  for  such  service,  it  seems  that  the  statute  recognizes  the 
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right,  and  oommon  juttdoe  demandS)  that  soch  mnnicij^ality,  lo- 
cality,  or  service  should  be  allowed  the  benefit  of  the  natural 
adTantages  of  its  locaticm. 

The  injustice  of  the  contention  against  segregation  will  appear 
from  a  glance  at  the  map  contained  in  Commission's  exhibit  No. 
1,  at  page  65.  It  there  appears  that  the  cities  of  White  Salmon 
and  Goldendale  are  situated  respectirely  76  and  42  miles  from 
North  Yakima,  and  tiiat  the  Yakima  plant  has  no  connection  of 
any  nature  whatsoever  with  such  plants.  Why  should  the  resi- 
dents of  North  Yakima  be  required  to  pay  for  losses  that  might 
occur  in  such  pknts,  whether  fsom  mismanagement  or  other- 
wise ?  If  the  Puget  Soimd  Traction,  Light,  &  Power  Company 
were  operating  a  plant  at  a  loss  at  EUensburg,  should  the  people 
of  the  city  of  Seattle  make  good  such  loss  because  the  same  com- 
pany is  also  operating  in  Seattle  ?    We  think  not. 

Each  political  division  recognized  by  statute,  therefore,  should 
be  considered  by  the  Commission  as  a  separate  unit,  and  rates 
just,  fair,  reasonable,  and  sufficient  should  be  established  in  each 
of  such  units,  without  regard  to  the  wishes  and  without  giving 
preference  to  any  section,  locality,  or  "description  of  service" 
in  any  manner  whatsoever.  This  does  not  mean  that  the  same 
rates  may  not  be  established  in  each  political  unit,  for  the  same 
rate  may  be  just,  fair,  reasonable,  and  sufficient  in  each  of  the 
units  served  by  the  respondent  company.  Notwithstanding  re- 
spondent's contention,  the  Commission  has  no  right  or  power  to 
establish  a  high  rate  in  one  unit  or  locality  in  order  that  a  low 
rate  may  be  established  in  some  other  place,  nor  to  permit  an 
unremunerative  rate  in  any  locality  for  any  service  that  would 
result  in  detriment  to  another  locality  or  "description  of  service." 

The  respondent  company  is  the  result  of  the  consolidation  of 
numerous  small  companies,  each  of  which  had  established  rates 
for  power  and  light  at  the  time  of  the  consolidation.  In  many 
instances  the  maximum  rates  were  fixed  by  franchise. 

[3]  The  territory  served  by  the  respondent  company  is  new. 
It  possesses  wonderful  opportunities  for  development.  Thou- 
sands of  acres  of  fertile  soil  in  the  valley  of  the  Yakima  and  the 
Columbia  river  basin  need  only  the  application  of  water  to  make 
this  valley  one  of  the  garden  spots  of  the  world.  Priest  Rapids 
in  the  Columbia  river,  with  an  estimated  300,000  horse  power^ 
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is,  next  to  ^NTiagara,  the  laigest  single  souice  of  hjttbroeleetnc 
power  in  the  country.  The  settlers  who  haye  g(me  to  this  terri- 
tory have  done  so  with  an  eye  to  the  future,  knowing  full  well 
that  at  no  far-distant  date  the  waters  of  the  Columbia  will  be 
diverted  upon  this  land,  and,  as  a  result,  homes  will  be  provided 
for  a  large  population. 

The  respondent  company  also,  it  must  be  asmmed,  had  full 
knowledge  of  the  conditions  of  the  territory  it  obligated  itself 
to  serve.  North  Yakima's  exhibit  No.  9  shows  that  from  1890 
to  1910  the  county  of  Yakima  increased  in  population  from 
4,429  to  41,709,  and  in  the  same  period  the  city  of  North 
Yakima  increased  in  population  from  5,135  to  14,082.  This 
increase  in  population  has  gone  steadily  on  throughout  the  en- 
tire district  served  by  the  respondent  company,  and  we  feel 
justified  in  assuming  that  the  population  will  increase  for  manj^ 
years  to  come. 

The  early  settlers  cannot  be  expected  to  bear  the  full  burden 
of  a  capitalization  that  may  be  just  to  apply  to  a  fully  developed 
community.  For  this  reason  utilities  claim,  and  Commissions 
allow,  development  cost.  In  the  attempt  to  establish  a  rate  that 
will  be  sufficient  to  the  utility,  the  rights  of  the  present  patrons 
of  the  utility  must  not  be  disregarded. 

The  question  as  to  what  is  the  just,  fair,  reasonable,  and  suf- 
ficient rate  for  electrical  energy  used  for  lighting  purposes  is 
difficult  to  ascertain.  Experts  widely  differ,  and  the  utilities 
themselves,  in  actual  practice,  under  almost  identical  conditions^ 
establish  different  rates. 

Judge  Morrow,  in  Spring  Valley  Waterworks  v.  San  Fran- 
cisco, 124  Fed.  574,  says:  "The  principles  of  just  compensar 
tion  established  by  the  courts  in  the  several  cases  they  have  had 
under  consideration  are  of  great  assistance  in  solving  many  of 
the  difficult  questions  involved  in  this  character  of  litigation; 
but  the  application  of  these  principles  to  the  facts  of  a  particu- 
lar case  is,  after  ill,  the  simple  rule  of  determining  what,  under 
all  the  circumstances,  is  reasonable  and  just  as  between  the  rate 
payers  and  the  corporation  engaged  in  performing  the  public 
service.^^ 

The  problem  is  not  simplified  by  the  fact  that  increasing  a 
rate  does  not  mean,  in  all  cases,  increasing  the  return.     The 
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charge  may  be  so  high  that  it  restricts  the  use.  Oases  have  oome 
before  this  Commission  in  which  the  company  has  refused  to 
increase  the  rate^  even  though  the  returns,  under  the  rates  in 
force,  did  not  produoe  anything  like  a  fair  return  upon  the  value 
fixed  by  the  Commission.  In  one  case,  the  rate,  as  increased  by 
the  Commission,  resulted  in  a  decreased  return.  It  must  be 
conceded  that  decreasing  a  rate  may  increase  a  return  and  in- 
creasing a  rate  may  decrease  a  return.  Decreasing  a  rate  usually 
tends  to  increase  the  use,  and  increasing  the  use  does  not  ma- 
terially increase  the  overhead  expense,  and  so  decreasing  a  rate 
may  often  result  in  an  increased  return. 

Many  witnesses  have  testified  in  this  case  that  the  eliminating 
of  the  mainteaanee  and  installation  charge  would  increase  the 
business  and  the  return  to  the  respondent  company. 

J.  B.  McDougall  testified  (transcript,  pp.  66  and  67)  as  fol- 
lows :^ 

Q.  What,  in  your  opinion,  is  the  effect  of  the  present  rates 
for  power  upon  the  development  of  land  of  that  kind? 

A.  Well,  the  people  that  were  considering  the  purchase  of 
land,  they  investigated  it  very  thoroughly,  and  they  found  that 
the  overhead  charge  on  what  they  call  the  M.  &  I.  was  prohibi- 
tive, and  that  they  could  not  operate  with  the  M.  &  I.  charge 
there.    .    .    . 

On  page  68  is  found  the  following: 

A.  The  rate  that  I  was  given  there  was  an  M.  &  I.  charge  of 
$850  a  month  and  3|c  for  the  first  100  kilowatt  hours,  and  then 
it  varied  as  you  took  more. 

More  testimony  can  be  found  in  the  transcript  to  the  effect  that 
the  M.  &  I.  charge  prevents  the  development  of  unirrigated 
lands.  So,  it  would  appear  that  in  determining  the  just,  reason- 
able, fair,  and  sufficient  rate  as  between  the  patron  and  the  utility, 
the  question  of  the  right  of  the  patron  to  the  service  of  a  public 
utility  is  based  upon  the  simple  rule  of  determining  what,  un- 
der the  circumstances,  is  reasonable  and  just  as  between  the 
patron  and  the  corporation  engaged  in  performing  a  public  serv- 
ice and  the  rights  of  the  patron  to  pay  no  more  than  the  service 
is  worth.  If  it  should  appear  that  the  utility  has  in  force  pro- 
hibitory charges,  excessive  or  insufficient  rates,   such  charges 
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should  be  corrected  and  rates  adjusted  to  a  just^  fair,  reasonable^ 
and  sufficient  basis,  having  due  regard  at  all  times  to  the  ri^ts 
of  the  utility. 

Mr.  Halbert  P.  Gillette,  who  was  one  of  the  experts  for  re- 
spondent cpmpany,  in  his  report  to  the  Everett  Railway,  Light, 
&  Water  Company,  on  the  appraisal  of  that  company's  property 
at  Everett,  at  page  85  of  said  report,  said:  "Rates  charg^  by 
public  utility  companies  must  not  be  greater  than  the  service  is 
worth  to  the  patron.  This  is  a  fundamental  proposition.  There 
is  often  great  difficulty,  however,  in  finding  a  measure  by  which 
to  gauge  what  the  service  is  worth  to  the  patron.  Two  criteria 
can  usually  be  found  for  this  purpose:  (1)  The  rates  paid  by 
the  patron  for  similar  utility  service  in  other  communities;  (2) 
the  price  that  would  be  paid  by  the  patron  for  some  substitute  for 
the  existing  utility  service.^' 

Respondent  company,  as  is  shown  by  Commission's  exhibit  No. 
4,  is  selling  to  the  Northern  Pacific  Irrigation  Company,  power 
at  .00884  per  kilowatt  hour,  a  rate  far  below  the  average  cost 
per  kilowatt  hour  (.0143),  as  is  shown  by  the  respondent's  own 
testimony.  In  the  testimony  of  Mr.  Hagenah,  the  valuation  ex- 
pert of  the  respondent  company  (transcript  of  testimony  in 
cause  No.  1683,  at  page  437,  which  has  been  made  a  part  of  the 
testimony  in  this  case),  we  find  the  following:  "The  saving 
which  the  Pacific  Power  &  Light  Company  developed  in  this 
market  is  the  difference  between  the  cost  of  .0143  and  .0166, 
or  .0023  per  kilowatt  hour;  which  on  the  basis  of  that  company's 
output  is  an  annual  saving  of  $62,280,  which  at  8  per  cent  has  a 
value  of  $780,000." 

On  page  539  of  the  same  transcript,  is  the  following: 

Q.  Do  you  know  what  the  Chicago,  Milwaukee,  &  St.  Paul 

Railway  Company  pay  for  the  power  that  they  are  purchasing 

in  order  to  do  away  with  the  coal  locomotive  ? 

A.  I  cannot  give  you  the  exact  figures.    I  heard  it  many  times, 

but  it  is  an  estimate  by  the  company's  engineers  that  their  power 

biU  will  probably  be  less  than  one  half  the  coal  bill.    There  has 

been  a  very  decided  saving.    I  have  made  an  examination  of  the 

savings  resulting  on  the  Butte-Anaconda  Pacific  Railroad  after 

electrification,  and  their  power  bill  is  now  less  than  one  half  what 
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they  formerly  paid  for  coal,  besides  they*  are  now  using  all  the 
coal  equipment  in  revenue  producing  service. 

It  will  be  seen  that  the  use  of  hydroelectric  power  results  in  a 
great  saving  over  coal.  It  is  upon  this  basis  that  the  respondent 
company  claimed  a  value  for  their  water  rights.  If  the  reason- 
ing of  the  utility  be  correct  with  reference  to  the  gr^at  saving 
they  have  made  by  the  use  of  hydroelectric  power,  it  must  neces- 
sarily follow  that  the  cost  to  the  consumer  of  the  output  of  the 
hydroelectric  plant  should  be  less  than  the  output  of  a  plant  de- 
pendent upon  coal  as  the  source  of  its  power, 

[4]  Electric  energy  is  generated  by  the  same  process  through- 
out the  country.  It  is  the  result  of  the  application  of  power. 
The  source  of  the  power  is  usually  coal  or  water.  After  a  hydro- 
electric plant  is  once  established,  the  cost  of  operating  the  plant 
is  comparatively  smalL  The  cost  of  operating  does  not  materially 
increase  with  the  size  of  the  plant.  The  state  of  Washington, 
and  particularly  the  territory  supplied  by  the  respondent  com- 
pany, has  a  very  large  percentage  of  the  water  power  of  the  coun- 
try, and  such  natural  advantages  should  result  in  very  low  rates 
as  compared  with  countries  lacking  the  natural  advantages  of  the 
state  of  Washington.  The  differeiijice  in  cost  varies  with  the  ex- 
pense of  the  initial  installation  and  the  distance  the  energy  must 
be  carried  to  the  point  of  consumption.  The  development  and 
use  of  electrical  energy  is  yearly  becoming  standardized.  Com- 
parisons in  rates  have  been  criticized  by  courts  and  commissions, 
but  under  a  statute  like  ours,  which  forbids  locality  discrimina- 
tion, divergent  rates  in  different  localities  in  the  same  state  for 
the  same  service  should  be  either  explained  or  harmonized. 

We  set  forth,  therefore,  tables  of  rates  for  electric  power  in 
different  parts  of  the  state  of  Washington,  as  well  as  rates  from 
other  states,  where  conditions  as  to  labor  and  material  can  be 
justly  compared  with  those  in  our  own  state.  These  comparisons 
should  throw  some  light  upon  the  question  of  the  rate  the  patrons 
of  tiie  respondent  company  ought  to  be  required  to  pay,  if  the 
conditions  are  the  same,  or  should  at  least  justify  a  statement  of 
the  reason  for  higher  rates  where  higher  rates  exist  under  seem- 
ingly similar  conditions  in  this  case.  A  rate  in  the  abstract  can 
be  said  to  be  high  or  low  only  by  comparison  with  other  rates 

for  a  like  commodity. 
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California  Cities. 

Respondent  Company. 

Modesto    ... 

.7    ckw.hr. 

No.  Yakima. 

.10  ckw.hr. 

Red  Bluff   .. 

.7    ckw.hr. 

Sunnyslde    . 

.13  ckw.hr. 

Redding    ... 

.7    ckw.hr. 

Mabton    . . . 

.leickw.hr^ 

Chlco     

.7    ckw.hr. 
.8    ckw.hr. 

GrandTiew 
Granger    . . . 

.18  ckw.hr. 

Fresno 

.13  c  kw.  hr. 

Stockton  and 

Walla  Walla 

10  ckw.hr. 

suburbs   . 

.6.5c  kw.hr. 

Pomeroy     . . 

.16  ckw.hr. 

Antioch  .... 

.7    ckw.hr. 

Pasco   

.12  ckw.hr. 

Anderson    . . 

.7    ckw.hr. 

Prosser  .... 

.13  ckw.hr. 

Cottonwood 

.7    ckw.hr. 

Kennewlck  . 

.12  ckw.hr. 

Kennet    .... 

.7    ckw.hr. 

Wapato    . . . 

.16ickw.hr. 

Corning     .  • . 

.7    ckw.hr. 

Toppenish    . 

.12Jckw.hr. 

Tulare 

.8    ckw.hr. 

Benton  City 

13  ckw.hr. 

Sacramento  . 

.7    ckw.hf. 

MAXIMUM  RATES  FOR  RE/5IDENTIAL  LIGHTING  OF  PUGKT  SOUND  TRAC- 
TION. LIGHT,  &  POWER  COMPANY,  CERTAIN  CALIFORNIA  CITIES, 
AND  RESPONDENT  COMPANY.  TAKEN  FROM  THE  TARIFFS  ON  FILB. 
IN  THE  OFFICE  OF  THE  PUBLIC  SERVICE  COMMISSION  OF  THE 
STATE  OF  WASHINGTON,  AND  THE  RAILROAD  COMMISSION  OF  THB 
STATE  OF  CALIFORNIA. 
P.  S.  T.,  L.  ft  P.  Co. 

Everett    8ckw.hr. 

Redmond    8c  kw.  hr. 

Auburn  .......  8c  kw.  hr. 

Kent 8c  kw.  hr. 

Sumner     8c  kw.  hr. 

Belllngham   . .  .8c  kw.  hr. 

Enumclaw   ....  8c  kw.  hr. 

Renton   8c  kw.  hr. 

Puyallup    8c  kw.  hr. 

Ortlng    8c  kw.  hr. 

Rlchm*d  Beach. 8c  kw.  hr. 

Issaquah    8c  kw.  hr. 

North   Bend    . .  8c  kw.  hr. 

The  foregoing  comparisons  disclose  the  fact  the  rates  charged 
by  the  respondent  company  are  higher  than  those  charged  by 
other  companies  performing  a  like  service.  There  are  many 
reasons  why  comparisons  of  this  kind  should  not  be  made  the 
basis  for  establishing  a  rate,  and  these  comparisons  are  quoted 
here  for  the  simple  purpose  of  showing  that  there  is  a  good  and 
sufficient  reason  for  an  investigation  which  should  disclose  the 
reason  for  the  higher  rates  prevailing  in  the  districts  served  by 
the  respondent  company.  Mr.  H.  L.  Gray,  former  engineer  for 
the  Public  Service  Commission  of  Washington,  and  who  was  em- 
ployed by  respondent  company  in  this  case,  in  the  Everett  case 
said  (transcript,  p.  87)  :  "Comparisons  are  very  interesting,  and 
they  might  indicate, — they  might  show,  that  some  one  munici- 
pality was  paying  a  return  considerably  in  excess  of  what  was 
paid  in  another  locality,  and  that  might  call  for  an  investigation.^^ 

Nearly  all  of  the  cities  in  the  San  Joaquin  valley  are  further 
from  the  hydroelectric  plant  from  which  the  electrical  energy  is 
obtained  than  is  the  case  in  respondent's  territory.  The  city  of 
Antioch  obtains  its  energy  from  the  Sierra  Nevada  mountains, 
many  miles  farther  from  the  source  than  is  the  city  of  North 
Yakima,  and  yet  the  city  of  Antioch  has  a  maximum  rate  for 
residential  lighting  of  7  cents,  while  the  city  of  North  Yakima 
has  a  maximum  rate  of  10  cents.  The  city  of  Modesto  is  much 
farther  from  its  source  of  electrical  energy  than  the  cities  of 
North  Yakima,  Kennewick,  and  Pasco,  and  many  other  cities 
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that  might  be  named  in  respondeat's  territory,  and  yet  respond- 
ent's rates  are  much  higher. 

[6]  There  must  be  some  reason  for  the  higher  rates  in  the 
territory  served  by  respondent  company,  and  one  of  the  reasons 
may  be  disclosed  by  a  careful  study  of  Conunission's  exhibit  No. 
4,  which  is  as  follows: 

SPECIAL  POWER  SALES  TO  LARGE  CONSUMETRS  1914. 


Revenue 
per  kw.  hr. 


TaldmA  YADey  TramporttttioD  Co. 

WaUa  Walla  RaUway 

Athena  Ifllla. ** 

Pasco  Reclamation  Co 

Nortbeni  Pactflo  Irrigation  Co 

Priest  Rapids  Reclamation  Co 

Burbank  Company 

Attalia  Land  Company,  Light , 

AttallaLand  OcMnpany,  Power..., 


Connected 

Kw.hr. 

TotaL 

Load  h.p. 

Sales. 

1,^4.290 

124.078.40 

.... 

1.770.170 

14.400.0C 

857.60C 

8,800.9! 

600 

1.248.78C 

12,610.0C 

840 

1.678,40C 

14,847.82 

150 

487,12ft 

8.780.56 

900 

912.16« 

16.061.87 

20 

29,981 

731.4J 

160 

192.608 

8,666.00 

.01210 
.00818 
.00967 
.01004 
.00884 
.00766 
.01670 
.02440 
.01850 


The  cost  per  kilowatt  hour  of  .0143  found  by  Mr.  Hagenah 
was  based  upon  his  valuation  of  the  entire  property  of  the  re- 
spondent company  in  the  state  of  Washington,  and  not  the  Com- 
mission's value,  Mr.  Hagenah  valued  the  property  at  a  trifle 
in  excess  of  $5,400,000,  while  the  fair  value  of  the  property  as 
found  by  the  Commission  is  the  sum  of  $4,700,000.  Mr.  Phipps 
found  the  average  cost  per  kilowatt  hour  delivered  to  the  con- 
sumer as  .01479,  and  the  average  cost  based  upon  the  Commis- 
sion's value  up  to  and  including  transmission  and  transforma- 
tion as  .0082,  It  can  be  readily  seen  from  the  price  per  kilowatt 
hour  as  shown  in  the  foregoing  table  of  "special  power  sales  to 
large  consumers"  that  the  company  has  been  selling  electrical 
energy  to  these  large  consumers  at  or  below  average  cost,  and  in 
order  to  show  a  fair  return  the  company  must  make  up  whatever 
loss  there  may  be  by  high  rates  to  other  consumers  of  electrical 
energy. 

To  sell  electrical  energy  at  less  than  cost  to  favored  patrons 
who  are  business  competitors  with  other  patrons  violates  the 
statute  in  every  particular.  It  is  giving  "undue"  and  "unrea- 
sonable preference  or  advantage"  to  the  "persons,"  "corpora- 
tions," and  ^^ocalities,"  and  to  the  "particular  description  of 
service,"  and  it  subjects  "particular  persons,  corporations,  and 
localities"  and  "particular  descriptions  of  service"  to  "undue  and 

unreasonable  prejudice  and  disadvantage.*' 
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It  will  be  noted  from  Commission's  exhibit  No.  4,  that  the 
charges  made  to  these  favored  consumers  in  large  quantities  are 
in  themselves  divergent.  While  electrical  energy  may  be  sold  at 
wholesale  lower  than  in  small  quantities,  yet  we  can  see  no  jus- 
tification for  selling  such  energy  at  rates  that  do  not  produce  a 
sufficient  return,  as  the  testimony  shows  must  have  been  done  in 
this  case.  The  Comimission,  therefore,  in  determining  the  just, 
fair,  reasonable,  and  sufficient  rate  for  other  "places,'*  "persons," 
or  "descriptions  of  service"  of  the  respondent  company,  has  no 
right  to  consider  the  service  of  these  favored  patrons  to  the  detri- 
ment of  the  other  patrons.  Such  favored  patrons  should  be 
considered  on  a  basis  of  the  respond^it  company  charging  and  re- 
ceiving from  them  a  fair  return  upon  the  property  used  and  use- 
ful in  such  service,  and  in  this  case,  if  so  considered,  it  will  be 
seen  that  the  rates  made  by  the  respondent  company  in  the  cities 
of  North  Yakima,  Walla  Walla,  and  other  places  served  by  the 
respondent  company  are  in  excess  of  the  just,  reasonable,  fair, 
and  sufficient  rate. 

[6,  7]  In  schedules  "G"  and  '^"  of  respondent's  tariff  is 
found  a  charge  of  $12  per  horse  power  per  year  of  the  connected 
load,  payable  monthly.  This  charge  is  termed  "Maintenance  and 
Installation"  charge.  If  a  50-horse  power  motor  is  installed  by 
a  consumer  of  electrical  energy,  to  be  used  for  irrigation  pur- 
poses, the  consumer  pays  $50  per  month  or  $600  per  year,  al- 
though he  uses  the  motor  and  consumes  electrical  energy  but  for 
a  few  months  in  the  irrigation  season.  The  cost  of  installation 
and  maintenance  varies  but  slightly  with  the  size  of  the  motor. 
One-horse  power  motor  costs  the  consumer  $12  per  year  for  main- 
tenance and  installation,  while  a  50-horse  power  motor  costs  the 
consumer  $600  per  year  for  maintenance  and  installation,  a  dif- 
ference of  $588.  No  such  difference  in  cost  exists.  A  50-horse 
power  motor  will  operate,  under  ordinary  conditions,  and  under 
the  conditions  in  this  case,  with  the  same  wiring,  the  same  poles, 
the  same  insulators,  the  same  tie  wires,*  and  the  same  meter,  that 
a  l-horse  power  motor  would  require.  The  injustice  of  this 
practice  may  be  clearly  illustrated  by  a  concrete  case.  Two  farm- 
ers are  located  on  the  respondent's  main  line.  The  one  installs  a 
l-horse  power  motor,  the  other  a  50-hor8e  power  motor.  In  each 
case  the  farmer  pays  for  the  installation  of  his  motor.    The  cost 
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to  the  company  of  reading  the  meters,  maintenance,  and  instal- 
lation is  practically  the  same,  yet  one  farmer  is  required  to  pay 
the  company  $588  per  year  more  than  the  other.  If  the  Com- 
mission allows  $2.50  as  a  ^^connecting  and  disconnecting''  charge, 
it  seems  that  all  of  the  rightful  demands  of  the  company  for  this 
service  have  been  recognized.  Irrigation  power  is  used  during 
the  summer  months  in  daytime  when  the  peak  for  residential 
lighting  is  not  in  use.  Under  the  maintenance  and  installation 
charge,  motors  can  only  be  used  by  consumers  with  a  horse-power 
capacity  sufficient  to  the  present  needs  of  the  patrons,  without 
paying  prohibitory  monthly  charges.  This  practice  forces  the 
consumer  who  is  developing  irrigated  areas  to  buy  a  new  motor 
each  time  he  places  additional  acreage  under  irrigation,  instead 
of  following  the  common-sense  business  methods  and  anticipating 
his  horse-power  requir^nents  at  the  banning  of  operations,  and 
purchasing  a  motor  with  sufficient  horse-power  capacity  to  irri- 
gate his  total  area.  This  maintenance  and  installation  charge  is 
not  a  charge  for  electrical  energy,  but  is  a  fixed  charge  against 
maximum  installation.  The  respondent  company  should  be  per- 
mitted to  require  a  reasonable  initial  installation  charge  com- 
mensurate with  the  cost  of  making  the  connection,  and  a  sufficient 
rate  for  its  electrical  energy  to  promote  the  development  of  the 
several  communities  served  by  it,  without  burdening  the  small 
farmer  with  a  heavy  monthly  expense  for  which  he  receives  no 
adequate  return,  and  thereby  stifling  the  development  of  this 
class  of  business.  This  practice  may  be  defended  by  the  com- 
pany as  a  readiness  to  serve  charge.  It  may  be  contended  that 
the  installation  of  wires  and  plant  sufficient  to  carry  the  present 
load  will  not'  be  sufficient  to  carry  the  load  that  will  be  necessi- 
tated by  the  increased  use  caused  by  the  elimination  of  the  pro- 
hibitory charge.  The  company  is  allowed  a  return  upon  the 
value  of  its  property  used  and  useful  in  performing  the  service 
at  the  time  of  the  valuation,  and  all  of  the  wires  and  plant  are 
considered  by  the  Commission  in  determining  the  fair,  just,  rea- 
sonable, and  sufficient  rate.  If  an  additional  charge  is  to  be  ex- 
acted by  the  company  for  its  readiness  to  serve  the  public,  after 
having  it  once  allowed  in  the  return  upon  the  value  of  all  its 
property,  the  company  is  allowed  to  charge  twice  for  the  same 

service.  Extreme  cases  may  be  cited  where  an  individual  or 
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company  may  add  to  its  demand  by  requiring  a  large  additional 
use.  The  company,  of  necessity,  is  required  to  add  to  its  in- 
stallation either  in  plant  or  in  its  distribution  facilities  to  meet 
this  added  demand.  It  must  not  be  forgotten,  however,  that  the 
added  demand  increases  the  return  of  the  company,  without  ma- 
terially adding  to  the  overhead  expense.  To  read  a  meter  at- 
tached to  a  50-horse  power  motor  is  no  more  expense  to  the  com- 
pany than  to  read  a  meter  of  a  1-horse  power  motor,  neither  does 
it  require  any  additional  bookkeeping  nor  any  addition  to  the 
official  force  required  to  manage  the  affairs  of  the  company,  and 
yet  the  60-horse  power  motor  is  returning  to  the  company  in 
rates  a  sum  largely  in  excess  of  the  1-horse  power  motor.  The 
increased  use  under  the  same  overhead  expense  will  more  than 
compensate  the  company  for  the  additional  cost  of  the  installation 
required  by  the  added  use.  Utilities  should  not  be  permitted  to 
increase  their  returns  by  arbitrary  charges  based  on  no  just  prin- 
ciple. If  rates  are  not  sufficient,  increase  them,  but  do  not  per- 
mit the  increase  to  be  concealed  in  an  arbitrary  charge^ 

One  of  the  principal  reasons  for  the  existence  of  the  regu- 
latory commissions,  either  state  or  national,  is  to  prevent  and 
prohibit  discrimination  as  between  patrons.  The  utility  must 
serve  all  its  patrons  of  the  same  class  and  conditions  of  service  at 
the  same  rates,  and  accord  to  each  the  same  consideration.  Any 
other  policy  is  strictly  prohibited  by  our  own  statute,  and  is  con- 
trary to  the  basic  principles  of  regulation.  The  practice  of 
favoring  large  companies  and  discriminating  between  them  and 
the  public  is  unjust  and  unreasonable,  and  should  be  discon- 
tinued, and  a  just,  fair,  reasonable,  and  sufficient  rate  should  be 
established  to  each  and  all  consumers  of  electrical  energy  of  the 
same  class  and  conditions.  The  farmer  who  is  not  within  an 
irrigation  district  should  receive  his  electrical  energy  under  the 
same  conditions  and  at  the  same  rate  as  the  farmer  within  the 
irrigation  district.  Each  consumer  has  an  inherent  right  to  pur- 
chase from  the  respondent  on  an  equal  basis  with  his  neighbor. 
Any  rule  or  practice  which  allows  one  farmer,  or  set  of  farmers, 
a  rate  lower  than  other  farmers  in  the  same  locality,  under  the 
same  conditions,  is  discriminatory  and  unjust,  and  should  not  be 
permitted. 

When  Mr.  J.  B.  McDougalPs  agents  approached  the  respond- 
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ent  company  to  purchase  electrical  energy  in  large  quantities, 
they  were  given  a  rate  of  3  J  cents  per  kilowatt  hour  for  the  first 
100  kilowatt  hours,  "and  then  it  varied  as  you  took  more,"  and 
in  addition  $350  per  month  for  the  maintenance  and  installation 
charge,  and  yet  the  respondent  company  was  then  selling  electri- 
cal energy  in  large  quantities  to  favored  consumers  as  low  as 
.00765  cents  per  kilowatt  hour. 

The  respondent  company  will  be  permitted  to  file  and  publish 
within  a  reasonable  time,  a  wholesale  rate  to  large  consumers 
of  the  same  class,  who  are  purchasing  electrical  energy  under 
the  same  conditions,  which  said  rate  must  be  remunerative  and 
sufficient,  taking  into  consideration  the  cost  of  production.  The 
modification  of  the  rates  of  the  favored  patrons  of  the  respondent 
will  affect  the  contracts  now  existing,  and  such  patrons  should  be 
given  an  opportunity  to  be  heard  before  such  contracts  are  can- 
celed by  order  of  the  Conmiission ;  and,  therefore,  no  order  will 
now  be  made  or  action  taken  by  the  Conmiission  except  that  in 
determining  the  rates  for  the  other  patrons  of  the  respondent  such 
contracts  will  not  be  considered  to  the  detriment  of  other  patrcms. 

Now,  therefore,  the  Commission  having  considered  the  fore- 
going and  all  of  the  facts  and  circumstances  of  this  case,  as  dis- 
closed by  the  testimony  an^  the  files,  records,  and  exhibits  here- 
in, and  having  carefully  viewed  the  property  of  the  respondent, 
and  personally  investigated  the  operation  and  installation  of 
motors  used  for  irrigation  purposes^  and  having  personally  in- 
vestigated and  examined  the  territory  served  by  the  respondent 
company,  and  being  fully  advised  in  the  premises,  now  finds  the 
facts  to  be : 

I.  That  the  respondent  company  is  a  foreign  corporation  ex- 
isting under  and  by  virtue  of  the  laws  of  the  state  of  Maine,  and 
has  complied  with  the  laws  of  the  state  of  Washington,  authoriz- 
ing it  to  conduct  and  carry  on  business  in  the  state  of  Washington, 
and  is  engaged  in  the  development  of  electrical  energy  by  hydro- 
electric atid  steam  plants,  and  selling  the  same  at  retail  and 
wholesale  in  the  state  of  Washington. 

II.  That  the  territory  served  by  the  respondent  company  is 

largely  a  new  and  unsettled  country,  which  is  rapidly  developing 

in  industries  and  population,  and  the  business  of  the  respondent 

company  will  increase  with  the  development  of  the  territory  it 
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serves,  without  materially,  and  in  the  same  ratio,  increasing  its 
overhead  expense. 

III.  That  the  rates  charged  by  the  respondent  company  as 
shown  by  Commission's  exhibit  No.  3  are  just,  fair,  reasonable, 
and  sufficient,  except  schedules  "A,"  "G,"  and  "H,"  being  the 
rates  charged  for  residential  lighting  and  the  so-called  main- 
tenance and  installation  charge  as  shown  by  schedules  "G"  and 
"H,"  and  the  rates  charged  to  large  consumers,  as  shown  by 
Commission's  exhibit  No.  4,  which  said  residential*  rates,  main- 
tenance and  installation  charge,  and  charge  to  favored  consumers 
are  unjust,  unfair,  unreasonable,  and  discriminatory. 

IV.  That  the  respondent  company  is  selling  electrical  energy 
to  favored  patrons,  as  shown  by  Commission's  exhibit  No.  4,  at 
rates  which,  if  considered  by  the  Commission,  increase  the  coat 
of  electrical  energy  to  less  favored  consumers,  and  such  practice 
is  highly  prejudicial  and  discriminatory  to  such  other  patrons 
and  descriptions  of  service. 

V.  That  the  elimination  of  prohibitory  and  excessive  rates  will 
tend  to  increase  the  use  of  electrical  energy  in  the  territory  served 
by  the  respondent  company,  and  will  result  in  a  fair,  just,  rea- 
sonable, and  sufficient  return  upon  the  fair  value  of  respondent's 
property  used  and  useful  in  the  public  service. 

VI.  That  the  rates  established  by  the  order  herein,  if  applied 
to  respondent's  present  business,  will  produce  a  return  of  approx- 
imately 6  per  cent  upon  the  entire  fair  value  of  respondent's 
property,  including  additions  to  date  of  the  hearing  and  a  re- 
turn in  all  units  thereof  in  excess  of  a  sum  sufficient  to  provide 
for  depreciation,  taxes,  operating  expenses,  and  all  just  charges. 

VII.  That  the  Commission  can  establish  no  rate  in  the  cities 
of  Pasco  and  Prosser  that  will  produce  a  sufficient  return  upon 
the  property  of  respondent  company  devoted  to  the  public  service 
in  said  cities,  although  said  cities  have  been  considered  by  the 
Commission  in  estimating  the  rate  of  return;  that  to  increase 
the  rates  in  such  cities  will  result  in  a  decreased  return,  as  the 
rates  are  now  in  excess  of  the  fair,  just,  reasonable,  and  sufficient 
rates,  and  are  higher  than  the  usual  charge  for  electrical  energy 
in  communities  similarly  situated;  that  the  rate  established  by 
the  Commission  will  not  decrease  the  return  in  said  cities,  but 
the  Commission  is  of  the  opinion,  and  finds,  that  the  reduction 
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of  the  rate  will  result  in  an  increased  xxae  which  may  be  sufficient 
to  increase  the  return  rather  than  decrease  it 

YIII.  That  the  gross  earnings  of  the  respondent  company's 
entire  property,  excluding  Goldendale  and  White  Salmon,  for 
the  year  1914,  after  deducting  bad  debts^  rebates,  and  discounts, 
and  profits  on  merchandise  sales  and  jobbing,  is  the  sum  of  $702,- 
046.53.  That  the  operating  expenses  of  the  same  property  for 
the  year  1914  is  the  sum  of  $266,247.32.  That  the  net  earnings 
of  said  property  for  the  year  1914  is  the  sum  of  $435,799.21. 
Deducting  depreciation  and  taxes  we  find  the  net  income  tOj  be 
$326,939.32. 

IX.  That  the  Goldendale  and  White  Salmon  properties  are 
separate  and  distinct  units,  neither  of  which  now  makes  a  fair 
r^iim  upon  the  value  of  the  property  used  and  useful  in  the 
public  service,  nor  can  the  Commission  establish  any  rate  that  is 
not  prohibitory  that  will  render  a  fair  return  for  said  properties 
on  the  present  volume  of  business. 

X.  That  the  valuations  assigned  to  the  different  units  as  seg- 
r^ated  by  the  Commission,  gross  earnings,  operating  expenses, 
and  net  earnings  are  as  follows : 


Valae 

December 

81,1914 

Gross 
Revenue 

Expenses 

Deductions 

for 
Taxes  and 
Depreciation 

Net 

Income 

No.Takima 

$  1,290.721.00 

293.818.00 

198.716.00 

208.832.00 

1.24-2.813.00 

1,204.022.00 

189,795.00 

94.935.00 

277.747.00 

S  190,196.94 
40.068.95 
81,778.28 
18,416.26 
128.257.89 
182.766.37 
81.125.28 
18.288.06 
66.166.11 

$66,247.14 
16.342.90 
12,622.66 

9.705.66 
67.066.58 
68,775.72 
11.339.86 

9,400.58 
19.766.22 

$28,122.06 
6.839.87 
4,212.27 
4,372.70 
28,726.54 
26,782.27 
4.162.64 
2,066.29 
6,185.26 

$  95,827.75 

Toppenish 

17.381.18 

Sunnyside 

14,943.80 

Prosser 

4.887.90 

Pasco 

89.474.27 

WaUa  Walla 

92.217.88 

Dajrton 

15.622.73 

Pomeroy 

6.831.18 

PeDdleton 

40,278.68 

Total  Taktana 

Walla  Walla  System 
Goldendale  System. . . . 
White  Salmon  System 

$  4.990,926.00 
82,542.00 
46,951.00 

9702,046.58 
U,767.66 
6,608.86 

$266,247.32 
6.148.28 
4,896.60 

$108,866.89 
1,926.14 
1.084.89 

$826,989.82 

8.684.29 

122.96 

Total 

95.120,419.00 

$717,407.54 

$276,791.06 

$m,869.02 

$  380.744t  fi7 

XI.  That  in  the  foregoing  figures  the  large  contracts  shown  in 
Commission's  exhibit  No.  4  are  included.  If  the  property  seg- 
regated to  the  use  of  such  contracts,  together  with  their  earn- 
ings, should  be  eliminated  from  the  units  of  which  they  form  a 
part,  the  per  cent  return  upon  the  remainder  of  the  property 

would  be  materially  increased.     Said  figures  also  include  prop- 
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erty  constructed  in  anticipation  of  future  development  in  dis- 
tricts such  as  Pasco  and  Prosser,  which  under  present  rates  upon 
the  value  of  the  property  now  segregated  to  said  cities  shows  a 
very  small  return.  The  company  is  not  to  be  criticized  for  build- 
ing in  anticipation  of  the  future.  Rates,  however,  that  are  fair 
to  the  present  patrons  cannot  be  established  upon  such  valuation. 
The  company  is  entitled  to  have  such  situation  cared  for  in  the 
future  by  way  of  development  cost. 

XII.  The  Commission  further  finds  that  the  fair  value  for 
rate-making  purposes  as  of  the  date  of  December  31,  1914,  is 
the  fair  value  of  $4,700,000,  heretofore  found  by  the  Commis- 
sion, plus  the  additions  to  the  plant  to  said  date,  which  sum  ap- 
pears in  the  foregoing  table,  and  which  the  Commission  finds 
to  be  the  fair  value  of  the  property.  That  the  Conmiission  finds 
the  fair  value  in  each  district  as  set  forth  in  the  foregoing  table 
to  be  the  fair  value  of  the  property  used  and  useful  in  the  pub- 
lic service  in  each  of  the  several  districts. 

XIII.  [8]  The  Commission  further  finds  that  under  the 
rates  hereinafter  established,  and  with  the  volume  of  business  as 
of  the  year  1914,  on  the  valuation  of  December  31,  1914,  and  in- 
cluding all  of  the  units,  the  per  cent  return  of  respondent  com- 
pany will  be  6.7  per  cent.  Taking  into  consideration  the  fact 
that  the  reduction  in  the  rates  and  the  elimination  of  prohibitory 
charges  will  increase  the  use  of  electrical  energy  in  the  territory 
supplied  by  respondent,  it  is  fair  to  assume  that  the  return  of  the 
company  will  be  considerably  in  excess  of  that  amount. 

XIV.  That  the  following  rates  and  charges  are  just,  fair,  rea- 
sonable, and  sufficient : 

SCHEDULE  "A." 

Residential  Lighting. 

Towns  of  North  Yakima  and^ Walla  Walla. 

First  60  kw.  hr.  consumed  per  month  Net  8|^  per  kw,  hr. 

Next  60  kw.  hr.  consumed  per  month Net  6  4  per  kw.  hr. 

All  over  120  kw.  hr.  consumed  per  month   Net  5  4  per  kw.  hr. 

Minimum  charge  per  month,  75  cents. 

Respondent  may  file  a  gross  rate  with  10  per  cent  discount,  making  above 
rates  net. 

Towns  of  Pasco,  Kennewick,  Toppenish,  Prosser,  Dayton,   Sunny  side,  and 

Poraeroy. 

First  60  kw.  hr.  consiuned  per  month 11.11^  per  kw.  hr. 

Next  60  kw.  hr.  consiuned  per  month 8.88^  per  kw.  hr. 

All  over  120  kw.  hr.  consumed  per  month 6.66^  per  kw.  hr. 

Less  10  per  cent  discount  if  paid  within  ten  days  from  date  of  billing. 

Minimum  charge  per  month,  $1. 
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Towns  of  Granger,  GrandTiew,  Wapato,  Mabton,  Richland,  Waitsburg,  and 

Zillab. 

First  60  kw.  hr.  (XHisumed  per  month    12.22^  per  kw.  hr. 

Next  60  kw.  hr.  consumed  per  month 8.88^  per  kw.  hr. 

All  ovei*  120  kw.  hr.  consumed  per  month  6.66^  per  kw.  hr. 

Less  10  per  cent  discount  if  paid  within  ten  days  from  date  of  billing. 

Minimum  charge  per  month,  $1. 

Towns  of  White  Bluffs,  Beverly,  Benton,  Kiona,  Fittley,  Ringold,  Wahluke, 
Huntsvilie,  and  Dixie. 

First  60  kw.  hr.  consumed  per  month   13.83^  per  kw.  hr. 

Next  60  kw.  hr.  cimsumed  per  month 8.88^  per  kw.  hr. 

All  over  120  kw.  hr.  consumed  per  month 6.66^  per  kw.  hr. 

Less  10  per  cent  discount  if  paid  within  ten  days  from  date  of  billing. 

Minimum  charge  per  month,  $1. 

XY.  That  the  maintenance  and  installation  charge  shown  in 
Commisflion'B  exhibit  No.  3,  in  tariffs  "G"  and  '*H''  in  all  of 
the  respondent's  schedules  on  file  in  the  office  of  the  Public  Serv- 
ice Commission  of  Washington  are  unjust,  unfair,  and  unrea- 
sonable, and  should  be  canceled,  set  aside,  and  discontinued,  and 
that  the  following  rates  and  charges  are  just,  fair,  reasonable, 
and  sufficient: 

SCHEDULE  "G." 

Irrigation  Power — Meter  Rate. 
A  fixed  charge  of  $1  per  month  per  horse  power  of  active  load 
to  be  paid  monthly;  plus  the  following  meter  rates  for  energy 
used  during  each  month: 

First    30  kw.  hr.  per  month  per  kw.  of  active  load,  3  cents  per  kw.  lir. 
Next    30  kw.  hr.  per  month  per  kw.  of  active  5oad,  2  oents  per  kw.  hr. 
Next  120  kw.  hr.  per  month  per  kw.  of  active  load,  1^  cents  per  kw.  hr. 
Next  240  kw.  hr.  per  month  per  kw.  of  active  load,  1  cent  per  kw.  hr. 
All  over  420  kw.  hr.  per  month  per  kw.  of  active  load,  i  cent  per  kw.  hr. 

Subject  to  the  following  quantity  discounts  if  paid  within  ten 
days  from  date  of  billing : 

15  per  cent  upon  that  portion  of  the  kilowatt  hour  charge  in 
excess  of  $100,  and  not  over  $200. 

25  per  cent  upon  that  portion  of  the  kilowatt  hour  charge  in 
excess  of  $200,  and  not  over  $400. 

35  per  cent  upon  that  portion  of  the  kilowatt  hour  charge  in 
excess  «f  $400. 

The  active  load  shall  be  considered  to  be  the  rated  horse  power 
of  the  customer's  connected  apparatus  for  installation  of  5-horse 
power  or  less. 

The  active  load  for  installations  with  a  rated  capacity  in  ex- 
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cess  of  5-horse  power  shall  be  the  maximum  demand  for  a  period 
of  15  miiL,  as  determined  monthly  by  a  demand  meter  or  check 
of  service. 

SCHEDULE  "H." 

Irrigation  Power — Flat 

Available  only  on  contracts  for  a  minimum  irrigation  season 
of  three  consecutive  months  per  year. 

A  fixed  charge  of  $1  per  month  per  horse  power  of  customer's 
maximum  demand  to  be  paid  monthly;  plus  a  running  charge 
for  a  minimum  of  three  consecutive  months  per  year  as  follows : 

First  25-hor8e  power    $5.00  per  horse  power  per  month 

Next  25-horse  power    4.00  per  horse  power  per  month 

Next  SO-horse  power     3.50  per  horse  power  per  month 

All  over  100-horse  power  3.00  per  horse  power  per  month 

Fixed  charge  to  be  based  on  highest  demand  per  month, 
monthly  running  charge  to  be  based  upon  the  highest  demand 
during  the  month. 

Where  connected  apparatus  has  rated  capacity  of  5-horse  power 
or  less,  customers  will  pay  above  rates  and  charges  for  a  demand 
not  less  than  rated  capacity  of  apparatus;  if  rated  capacity  is 
in  excess  of  6-horse  power,  customer  will  pay  for  a  maximum 
demand  for  a  period  of  15  minutes  as  determined  by  demand 
meter  or  check  of  service,  with  a  minimum  demand  of  50  per 
cent  of  the  rated  capacity  of  the  connected  apparatus.  Running 
charges  continue  during  period  the  customer's  apparatus  is  con- 
nected to  company's  line,  or  until  the  company  receives  notice 
to  disconnect,  and  for  which  disconnection  a  charge  of  $2.50  may 
be  made  as  well  as  a  similar  charge  for  a  subsequent  reconnection. 
Customers  may  use  motors  of  less  than  1-horse  power  on  this 
schedule  with  a  minimum  monthly  charge  of  $1. 

It  is  now  therefore  ordered  that  the  tariff  schedules  of  the  re- 
spondent company  on  file  in  the  office  of  the  Public  Service  Com- 
mission of  the  State  of  Washington,  and  as  shown  in  Commis- 
sion's exhibit  No.  3,  be,  and  they  are  hereby  canceled,  vacated, 
and  set  aside. 

It  is  further  ordered  and  directed,  that  the  respondeht  com- 
pany file,  publish,  and  promulgate  in  lieu  of  said  tariffs  so  can- 
celed, vacated,  and  set  aside,  tariffs  identical  with  those  now  on 
file  in  the  office  of  the  Public  Service  Commission  of  the  State  of 
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WashingtoD,  and  as  shown  in  Conuuission's  exhibit  "So.  3,  ex- 
cept that  in  lieu  of  schedule  ^^A"  for  residence  lighting,  said  re- 
spondent company  shall  file,  publish,  and  promulgate  the  tariff 
schedules  set  forth  in  the  findings  herein* 

It  is  further  ordered  that  the  maintenance  and  installation 
charge,  as  the  same  appears  in  the  Commission's  exhibit  No.  3, 
in  schedules  "6"  and  'TE''  in  the  tariffs  on  file  in  the  office  of 
die  Public  Service  Commission  of  Washington,  be  eliminated 
from  said  new  tariff  schedules,  and  in  lieu  thereof  said  respond- 
ent company  shall  file,  publish,  and  promulgate  the  tariff  sched- 
ules set  forth  in  the  findii^  herein. 

Witness,  the  Public  Service  Commission  of  Washington  this 
15th  day  of  December,  1915. 

The  Public  Service  Commission  of  Washington,  by  C.  A*  Key- 
nolds.  Chairman,  Arthur  A.  Lewis,  and  Frank  B.  Spinning, 
Commissioners. 


WASHINGTON  PUBLIC  SERVICE  COMMISSION. 

PUBLIC  SERVICE  COMMISSION  OP  WASHINGTON 

V. 

SPOKANE,  PORTLAND,  &  SEATTLE  RAILWAY  COMPANY 

et  al. 

[No.  isse.] 

Botea  —  BoOrofids  —  Cofn>p<irem«nt«  in  sleeping  care. 

lUilroads  may  not  require  more  than  one  trantportaUoa  fare  in 
addition  to  the  regular  drawing-room  or  compartment  charge  for  the 
exclusive  use  by  one  person  of  a  compartment  or  drawing  room  in  a 
sleeping  car,  on  the  theory  that  discrimination  against  families  or  in- 
dividnals  traveling  together  is  thus  prevented. 

[August  26,  1915.] 

Invebtioation  into  the  reasonableness  of  the  rule,  in  effect 
npon  various  railroads,  requiring  the  payment  of  1^  and  2  full 
transportation  fares  in  addition  to  the  usual  charge  for  a  compart- 
ment or  drawing  room  in  sleeping  cars  when  occupied  exclusive- 
ly by  one  person;  railroads  ordered  to  permit  one  person  to 

occupy  a  compartm^it  or  drawing  room  upon  the  payment  of  the 
P.U.R.1916B. 
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regular  charge  therefor  and  the  presentation  of  one  adult  passen- 
ger fare. 

By  the  Commission:  This  proceeding  came  on  for  hearing 
before  the  Commission  at  Seattle,  Washington,  August  22,  1915, 
Chairman  C.  A.  Reynolds  and  Commissioners  A.  A.  Lewis  and 
Frank  E.  Spinning  being  present.  Witnesses  were  sworn  and 
examined  and  hearing  concluded,  and  the  Commission  having 
considered  the  evidence  and  being  fully  advised  in  the  premises 
makes  the  following 

FINDINGS  OF  FACT, 

I.  Each  of  the  above-named  respondents  is  operating,  manag- 
ing, and  controlling  for  public  use  in  the  conveyance  of  persons 
and  property  for  hire,  railroads  within  this  state. 

II.  That  on  railroad  lines  in  the  state  of  Washington  operated 
by  each  of  the  respondents  are  operated  sleeping  cars  with  com- 
partments and  drawing  rooms  in  addition  to  the  berth  sections 
in  such  cars,  for  the  use  of  which  compartments  and  drawing 
rtx)ms  charges  are  made  in  addition  to  transportation  fares.  Prior 
to  the  respective  dates  in  this  paragraph  hereinafter  specified, 
the  companies  named,  on  whose  lines  are  operated  sleeping  cars, 
permitted  one  person  to  enjoy  the  exclusive  occupancy  of  a  com- 
partment or  drawing  room  upon  payment  of  the  regular  charge 
for  the  use  thereof  and  purchase  of  transportation  for  such  person. 

Respondent  Great  Xorthern  Railway  Company  piiblished  and 
filed  its  tariff  No.  24  W.  R.  C.  516,  effective  January  1,  1911; 
respondent  Spokane,  Portland,  &  Seattle  Railway  Company  pub- 
lished and  filed  its  tariff  No.  12-A.  W.  P.  S.  C.  No.  431,  effec- 
tive March  20, 1914;  respondent  Northern  Pacific  Railway  Com- 
pany published  and  filed  its  supplement  No.  4  to  general  arrange- 
ments tariff  No.  1  W.  P.  S.  C.  No.  94,  ett'ective  September  1, 
1914;  respondent  Oregon-Washington  Railroad  &  Navigation 
Company  published  and  filed  its  joint  circular  No.  298-1914  W. 
P.  S.  C.  No.  433,  effective  August  1,  1914;  and  respondent  Chi- 
cago, Milwaukee,  &  St.  Paul  Railway  Company  published  and 
filed  its  rate  circular  No.  269  W.  P.  S.  C.  2313,  effective  Novem- 
ber 1,  1914,  under  and  by  authority  of  which  tariffs  (and  supple- 
ments to  said  Great  Northern  Railway  tariff  No.  24)  respondent^ 
now  charge  and  demand  a  minimum  of  1^  adult  passenger  tickets 
for  the  exclusive  occupancy  of  a  compartment  by  one  person  and  2 
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adult  passenger  tickets  for  the  ^olusive  oocupancy  of  a  drawing 
room  by  one  person,  in  addition  to  the  regular  charge  for  the  use 
of  such  compartments  and  drawing  rooms.  That  prior  to  the 
effective  dates  of  the  tariffs  and  supplements  hereinbefore  re- 
ferred to,  respondents  have  always  permitted  one  person  to  enjoy 
the  exclusive  use  and  occupancy  of  a  compartment  or  drawing 
room  without  payment  of  more  than  one  transportation  fare, 
which  practice  had  prevailed  generally  among  carriers  through- 
out the  United  States  since  sleeping  cars  with  compartments  and 
drawing  rooms  have  been  in  use.  The  rule  established  by  the 
tariffs  hereinbefore  specified  has  been  in  effect  on  respondents^ 
lines  in  the  state  of  Washington  since  the  respective  dates  herein- 
before stated,  and  operation  under  said  tariffs  has  demonstrated 
that  the  requirement  of  1^  adult  passenger  tickets  for  the  exclu- 
sive occupancy  of  a  compartment  by  one  person,  and  of  2  adult 
passenger  tickets  for  the  exclusive  occupancy  of  a  drawing  room 
by  one  person,  is  prohibitive,  and  that  under  such  requirement 
compartments  and  drawing  rooms  have  not  been  occupied  ex- 
clusively by  one  person  to  any  material  extent.  That  in  the  case 
of  a  person  who  is  ill  and  traveling  alone,  it  is  almost  always 
desirable,  and  frequently  necessary,  for  such  person  to  occupy 
a  compartment  or  drawing  room  without  the  presence  of  strangers 
in  such  compartment  or  drawing  room.  The  tariffs  referred  to 
make  no  provision  for  cases  of  this  kind ;  therefore  a  person  so 
situated  is  required  to  pay  a  sum  equal  to  one  half  the  transporta- 
tion rate  in  addition  to  the  regular  charge  for  a  compartment, 
in  order  to  secure  the  exclusive  use  of  a  compartment,  and,  in 
order  to  secure  the  exclusive  use  of  a  drawing  room,  a  person  so 
situated  is  required  to  pay  a  sum  equal  to  the  transportation  rate 
in  addition  to  the  regular  charge  for  the  use  of  the  drawing  room. 
For  example:  The  drawing-room  rate  from  Seattle  to  Spokane 
is  $9,  the  transportation  rate  is  $9.45.  For  the  privilege  of  the 
exclusive  occupancy  of  a  drawing  room  a  person  is  required  to 
pay  $9.46  in  addition  to  the  regular  charge  for  the  use  of  the 
drawing  room,  $9,  besides  paying  the  r^ular  transportation 
rate  between  the  points  named,  resulting  in  a  transportation 
charge  of  $9.45  and  a  charge  for  the  use  of  the  drawing  room  of 

$18.45. 
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m.  Respondents  do  not  seek  to  justify  this  increased  rate 
upon  the  ground  that  their  passenger  business  in  this  state  is  not 
profitable  and  that  more  revenue  must  be  provided.  On  the 
contrary  the  effect  of  the  tariffs  now  being  observed  has  been  to 
decrease  the  revenue  received  from  the  sale  of  drawing-room  and 
compartment  privileges.  Respondents  do  contend,  however,  that 
the  practices  prevailing  prior  to  the  effective  dates  of  the  tariffs 
hereinbefore  referred  to  residted  in  discrimination  between  pas- 
sengers, and  that  the  change  was  intended  to  prevent  one  person 
from  securing  the  exclusive  occupancy  of  a  compartment  or  draw- 
ing room  and  thereby  depriving  a  family  or  individuals,  traveling 
together,  from  obtaining  a  compartment  or  drawing  room  on  a 
given  train.  Although  prior  to  the  effective  dates  of  the  tariffs 
mentioned,  respondents  permitted  exclusive  occupancy  of  a  com- 
partment or  drawing  room  on  payment  of  but  one  transportation 
fare,  together  with  the  regular  charge  for  drawing  room  or  com- 
partment, respondents  have  not  shown  that  this  practice  resulted 
in  discrimination  between  passengers  or  deprived  families  or 
individuals,  traveling  together,  from  securing  accommodations 
of  this  character,  or  that  any  complaints  have  been  made  by  the 
traveling  public  on  account  thereof. 

The  Commission  believes  and  finds  and  concludes  that  said 
charge  of  IJ  adult  passenger  tickets  for  the  exclusive  occupancy 
of  a  compartment  by  one  person,  and  said  charge  of  2  adult  pas- 
senger tickets  for  the  exclusive  occupancy  of  a  drawing  room  by 
one  person,  are  unjust,  unfair,  unreasonable,  and  excessive. 

Wherefore  it  is  ordered  that  each  and  all  of  the  respondents, 
from  and  after  the  date  upon  which  this  order  becomes  effective, 
permit  one  person  to  enjoy  the  exclusive  occupancy  of  a  compart- 
ment upon  payment  of  the  regular  charge  for  the  use  of  such 
compartment  and  presentation  of  one  adult  passenger  ticket ;  and 
also  permit  one  person  to  enjoy  the  exclusive  occupancy  of  a 
drawing  room  upon  payment  of  the  regular  drawing-room  charge 
and  presentation  of  one  adult  passenger  ticket;  and  that  respond- 
ents correct  their  respective  tariffs  in  accordance  with  the  pro- 
visions of  this  order,  by  filing  suitable  supplements  or  other 
procedure,  on  or  before  the  date  upon  which  this  order  becomes 
effective. 
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Witness  the  Public  Service  ConuniBsion  of  Washington  this 
26th  day  of  August,  1915. 

The  Public  Service  Commission  of  Washington,  by  0.  A,  Eey- 
ndds,  Chairman ;  Arthur  A.  Lewijs,  Conmiissioner. 


WASHINGTON  PVBIilO  SERVICE  COMMISSION. 

PUBLIC  SERVICE  COMMISSION  OP  WASHINGTON  EX 
EEL.  SEATTLE  CHAMBER  OF  COMMERCE 

V. 

CHICAGO,  MILWAUKEE,  &  ST.  PAUL  RAILWAY  COMPANY 

et  al. 

[No.  1SS4.J 

Service -^  Railroad -^  IHverHan  of  ahiptnent --^  Bight  to  charge  for. 

RailroadB  wiU  not  be  permitted  to  make  an  additional  charge 
for  diverting  or  reconsigning  shipments,  where  the  practice  of  so 
changing  their  destination  was  in  effect  when  the  railroads  were  valued 
and  fair  transportation  rates  fixed,  since  the  added  expense  of  the 
■pecial  service  moat  then  have  been  allowed  for  in  determining  8ueh 
ratea. 

(Spinning,  Commissioner,  dissenting.) 

[September  2d,  1916.] 

Complaint  by  the  Seattle  Chamber  of  Commerce  that  a 
charge  of  $2  per  car  exacted  by  the  Chicago,  Milwaukee,  &  St. 
Paul  Railway  Company  and  other  railroads  for  diverting  or  re- 
consigning  cars  is  unjust,  unfair,  unreasonable,  and  excessive; 
charge  ordered  discontinued. 

By  the  CommissicMi :  It  has  long  been  the  custom  of  the  rail- 
road companies  in  this  state  on  request  of  the  shipper  to  divert 
or  reconsign  to  other  points  than  originally  billed,  without  charge, 
shipments  of  hay  and  grain  from  the  interior  of  the  state.  Mr. 
C.  A.  Morrison  testified  (transcript,  p.  5),  that  for  a  period  of 
fourteen  years  he  has  been  in  the  hay  and  grain  business,  and  that 
during  that  time  no  reconsignment  or  diversion  charge  was  made 
by  the  defaidant  companies  that  he  knew  of.  Mr.  John  B. 
Stevens  testified  (transcript,  p.  22)':  "Q.  In  all  your  experience 
have  you  ever  had  to  pay  any  diversion  charge  ?    A.  No,  sir." 
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Others  testified  to  the  same  fact,  and  it  seems  to  be  undisputed 
that  the  custom  of  reconsigning  shipments  of  hay  and  grain  from 
eastern  Washington  has  existed  in  this  state  for  a  long  period  of 
years,  and  that  no  charge  has  ever  been  made  by  the  defendant 
companies  for  such  service.  It  also  appears  from  the  testimony 
that  the  result  of  the  practice  has  to  some  extent  benefited  the 
companies  as  well  as  the  shipper.  Mr.  Morrison  testified  (tran- 
script, p.  5),  "and  by  that  means  we  keep  the  railroad  supplying 
us  with  a  steady  run  of  cars,  whereas  if  we  waited  until  every- 
thing was  sold  in  advance  and  we  had  to  give  these  orders,  place 
the  orders  first,  we  would  want  some  days  no  cars  and  the  next 
day  40  cars  at  shipping  points,  but  by  taking  an  average  steady 
stream  we  believe  we  made  it  easier  for  the  railroad  and  we  save 
asking  for  heavy  consignment  of  cars."  He  also  testified :  "It 
looks  to  be  that  this  is  good  railroading  and  good  business,  to 
keep  the  cars  moving." 

Mr.  Stevens  testified  (transcript,  p.  23)  :  "Well  it  helps  us  to 
do  business  a  good  deal  more  of  it  and  keeps  the  cars  from  getting 
congested  and  all  of  that,  keeps  our  business  moving  better  in 
that  way  than  it  would  to  not  have  that  diversion  right.  Other- 
wise we  would  have  to  order  from  the  country  direct  for  every 
country  order  we  had,  and,  not  being  able  to  get  cars  placed 
promptly,  it  makes  a  lot  of  trouble  for  us  and  I  should  think  an 
extra  cost  to  the  railroad." 

It  was  conceded  that  the  practice  also  resulted  in  a  benefit  to 
the  shipper  in  that  the  reconsignment  charge  "is  to  give  the 
shipper  the  through  rate,  from  point  of  origin  to  point  of  destina- 
tion, instead  of  paying  the  siim  of  the  locals."     (Trans.,  p.  18.) 

The  evidence  clearly  shows  that  the  reconsignment  practice  is 
of  benefit  to  the  shipper  in  that  it  permits  the  shipper  to  make 
sale  of  the  commodity  at  any  time  prior  to  the  car  reaching  its 
destination,  and  reshipping  without  unloading  and  reloading  the 
cars,  saves  the  labor  of  loading  and  unloading  and  permits  the 
farmer  to  move  his  crop  without  delay.  This  seems  to  be  con- 
ceded by  all  parties,  the  only  question  in  dispute  being  whether 
or  not  the  reconsignment  imposes  an  additional  burden  upon  the 
companies  for  which  they  now  receive  no  compensation  and  for 
which  they  should  be  compensated.  If  the  practice  was  one 
recently  initiated,  there  would  be  no  question  of  the  right  of  the 
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defendants  to  exact  an  additional  dbarge  for  this  service.  In 
the  year  1911  the  railroads  of  the  state  of  Washington  were 
valued  by  the  Pnblic  Service  Commission.  In  fixing  rates  the 
Commission  necessarily  took  into  consideration  the  operating  ex- 
penses of  the  companies  at  the  time  of  the  valuation,  and  allowed 
them  a  return  based  upon  the  net  profit  after  expenses  of  opera- 
tion. This  practice  was  in  effect  at  the  time  of  the  valuation, 
and  whatever  additional  expense  was  incurred  by  them  by  reason 
of  this  practice,  of  necessity  must  have  been  allowed  by  the  Com- 
mission in  determining  the  reasonable  and  fair  rate  defendants 
should  be  permitted  to  charge  for  the  service  rendered  by  them 
in  this  state.  If  now  an  additional  charge  shall  be  permitted  to 
be  imposed  by  the  defendant  companies  for  diversion,  it  will 
simply  mean  that  the  shipper  is  required  to  pay  twice  for  the 
same  service.  The  rate  was  made  higher  by  reason  of  this  ex- 
pense, and  now  the  companies  claim  an  added  direct  charge.  The 
companies  maintain  as  a  part  of  their  service  telephones  in  their 
various  offices,  outhouses  for  the  use,  convenience,  and  comfort 
of  their  patrons  (one  of  the  companies  serves  afternoon  tea  for 
its  patrons),  and  many  other  special  services  are  accorded  by  the 
railroad  companies  that  were  considered  by  the  Commission  in 
determining  the  fair  return.  If  now  the  companies  shall  be  al- 
lowed to  segregate  every  service  rendered  by  them,  and  fi^  a 
special  charge  for  that  particular  service,  it  simply  means  that 
the  companies  are  to  be  permitted  to  charge  twice  for  the  same 
service.  This  is  not  fair  to  the  public,  and  should  not  be  per- 
mitted. 

Some  complaint  has  been  made  by  the  defendant  companies 
as  to  the  decreased  return  these  companies  have  been  receiving 
as  the  result  of  alleged  "hard  times."  We  do  not  believe  such 
complaint  well  founded.  If  there  be  hard  times,  as  these  de- 
fendants seem  to  claim,  we  do  not  agree  that  hard  times  is  a 
justifiable  excuse  for  increasing  the  burdens  of  the  shipper. 

From  all  the  facts  and  circimistances  in  this  case  it  is  our 
opinion  that  there  is  no  just  or  reasonable  excuse  for  permitting 
the  defepdant  companies  to  impose  this  additional  charge  which 
must  ultimately  be  borne  by  the  producers  of  hay  and  grain  with- 
in this  state. 

It  is  therefore  ordered,  that  the  so-called  reconsignment  or  di- 
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version  charge  of  $2  for  each  car  reconsigned  or  diverted  be,  and 
the  same  is  hereby,  ordered  discontinued  and  eliminated. 

It  is  further  ordered  that  all  sums  collected  by  the  defendant 
companies  as  and  for  a  reconsignment  or  diversion  charge  be  re- 
turned if  such  charge  has  been  made,  or  money  collected,  since 
the  pendency  of  these  proceedings. 

And  it  is  further  ordered  that  the  said  defendant  companies 
continue  to  permit  the  practice  of  reconsigning  and  diversion  in 
this  state  as  heretofore  practised,  provided  that  all  orders  for  re- 
consignment  or  diversion  shall  be  made  prior  to  the  arrival  of 
the  car  at  its  point  of  destination. 

Witness,  the  Public  Service  Commission  of  Washington,  this 
23d  day  of  September,  1915. 

The  Public  Service  Commission  of  Washington,  by  C.  A.  Rey- 
nolds, Chairman,  Arthur  A.  Lewis,  Commissioner. 

By  Commissioner  Spinning,  dissenting:  The  complaint  in 
this  case,  after  showing  that  the  several  carriers  affected  had  filed 
with  the  Commission  supplements  and  tariffs,  naming  a  rate  of 
$2  per  car  for  changing  the  destination  of,  or  holding  in  transit, 
for  orders,  carload  shipments  of  grain,  grain  products,  hay,  straw, 
potatoes,  and  onions^  alleges  that  such  "charge  of  $2  per  car  and 
the  whole  thereof  for  the  purposes  named  in  the  several  supple- 
ments and  tariffs  hereinbefore  referred  to,  is  unjust,  unfair,  tm- 
reasonable,  and  excessive." 

Respondents  filed  separate  answers  denying  that  said  rate  of 
$2  per  car  was  unjust,  unfair,  unreasonable,  or  excessive. 

The  Commission  was  authorized  by  the  pleadings  to  inquire 
into  and  determine  whether  or  not  the  rate  of  $2  per  car  was 
unjust,  unfair,  unreasonable,  or  excessive.  No  other  issue  was 
made  by  the  pleadings. 

Competent  evidence  was  offered  by  respondents  and  received 
by  the  Commission  showing  that  the  cost  of  diverting  a  car,  re- 
consigned  while  in  transit  or  after  arrival  at  destination,  in  all 
cases  exceeded  $2  per  car,  while  the  average  cost  was  materially 
above  that  amount.  Instances  were  shown  where  the  cost  was  as 
high  as  $7,  $10,  and  $15  per  car. 

This  evidence  stands  uncontradicted. 

The  interested  shippers  introduced  evidence  entirely  sufficient 

to  establish,  beyond  the  possibility  of  successful  contradiction, 
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the  fact  that  the  service  in  question  was  of  great  value  to  the 
shippers  availing  themselves  thereof. 

In  the  majority  opinion  this  statement  appears : 

"If  the  practice  was  one  recently  initiated,  there  would  be  no 
question  of  the  right  of  the  defendants  to  exact  an  additional 
diarge  for  this  service/^ 

Here  it  is  conceded  that  the  facts  established  in  this  case  show 
that  the  service  of  diverting  a  car  and  reconsigning  cars  is  a 
service  distinct  from  and  additional  to  the  transportation  serv- 
ice paid  for  by  the  shippers,  and  that  the  value  of  this  special 
service  to  the  shipper  and  the  cost  thereof  to  the  carrier  justify  a 
separate  charge. 

In  other  words,  that  those  shippers  who  conduct  business  in  a 
manner  which  requires  the  special  service  of  diversion  or  re- 
consignment  receive  a  valuable  service  which  is  not  required  by 
other  shippers,  and  that,  as  a  matter  of  equality  in  rate  adjust- 
ment, this  special  service  should  bear  its  proportion  of  the  rate 
burden. 

That  the  service  is  reasonably  worth  to  the  shipper  at  least  $2 
per  car  is  fully  established  by  the  evidence  in  this  case;  no  other 
conclusion  may  be  drawn  from  the  evidence. 

That  the  cost  to  the  carrier  equals  $2  per  car,  or  more,  is 
not  denied. 

It  therefore  dearly  appears  that  the  rate  of  $2  per  car  is 
not  unjust,  unfair,  unreasonable,  or  excessive. 

The  Interstate  Commerce  Commission  has  repeatedly  held 
that  the  rate  of  $2  per  car  for  diversion  or  reconsignment  is  rea- 
sonable, and  not  excessive,  while  in  several  instances  higher  rates 
for  this  service  have  been  sustained. 

See :  Detroit  Reconsigning  Case,  25  Inters.  Com.  Rep.  392 ; 
Becker  v.  Pere  Marquette  R.  Co.  28  Inters.  Com.  Rep.  650; 
C.  G.  Justice  Co.  v.  Pennsylvania  R.  Co.  26  Inters.  Com.  Rep. 
478 ;  Central  Conmiercial  Co.  v.  Louisville  &  N.  R.  Co.  27  Inters. 
Com.  Rep.  114 ;  Doran  v.  Nashville  C.  &  St  L.  R.  Co.  33  Inters. 
Com.  Rep.  533 ;  St.  Louis  Hay  &  Grain  Co.  v.  Mobile  &  O.  R. 
Co.  11  Inters.  Com.  Rep.  90. 

The  Supreme  Court  of  the  United  States  reviewed  the  decision 
of  the  Interstate  Commerce  Commission  in  the  case  last  cited  and 
incr^sed  the  charge  to  be  allowed  to  $3  and  $3,75  per  car,  hold- 
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ing  that  no  allowance  for  profit  had  been  made  by  the  Commis- 
sion. 

See  Southern  R.  Co.  v.  St.  Louis  Hay  &  Grain  Co.  214  U. 
S.  297,  53  L.  ed.  1004,  29  Sup.  Ct.  Kep.  678. 

The  majority  of  the  Commission,  however,  without  finding 
that  the  rate  of  $2  per  car  is  unreasonable  or  excessive,  holds 
that  there  is  no  just  or  reasonable  excuse  for  permitting  the  rate 
to  become  effective. 

This  conclusion  is  based  upon  the  statement  appearing  in  the 
opinion  that  "this  practice  was  in  effect  at  the  time  of  the  valua- 
tion and  whatever  additional  expense  was  incurred  by  them  by 
reason  of  this  practice,  of  necessity  must  have  been  allowed  by 
the  Commission  in  determining  the  reasonable  and  fair  rate  de- 
fendants should  be  permitted  to  charge  for  the  service  rendered 
by  them  in  this  state." 

No  finding  has  been  made  in  this  case  to  the  effect  that  the 
Commission  has  at  any  time  fixed  rates  for  transportation  of  the 
commodities  affected  by  the  particular  rate  under  consideration, 
or  that  the  Commission  did  in  fact  allow  compensation  for  di- 
version or  reconsignment  as  a  part  of  the  transportation  rate 
on  such  commodities  or  as  a  part  of  any  other  rate.  The  evi- 
dence in  this  proceeding  will  not,  in  my  opinion,  sustain  an 
affirmative  finding  on  either  of  these  points. 

However,  assume  for  illustration  that  the  transportation  or 
line-haul  rates  were  fixed,  either  by  the  Commission  or  the  car- 
riers, with  intention  to  make  such  rates  sufficient  to  compensate 
the  carriers  for  the  line  haul  and  for  the  special  service  of  diver- 
sion or  reconsignment  as  well,  still  the  conclusion  reached  by  the 
majority  would  be  untenable. 

Two  distinct  services  are  involved : 

First.  The  line  haul.  That  is,  the  service  of  carrying  the 
commodities  affected  from  the  initial  point  of  shipment  to  the 
destination  named  in  the  bill  of  lading.  This  service  is  com- 
plete when  the  carrier  delivers  the  commodity  at  destination. 
The  carrier  has  then  performed  its  undertaking. 

Second.  The  diversion  or  reconsignment.  That  is,  when  the 
shipper  reconsigns  the  car  to  a  different  destination  and  the  car- 
rier undertakes  to  divert  the  car  for  the  purpose  of  making 
delivery   at   a   different   point   than   that   named    in   the   first 
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undertaking.  A  new  undertaking  is  thus  brought  into  the  trans- 
action^ and  the  performance  of  this  new  undertaking  is  a  distinct 
service  which  must  be  rendered  by  the  carrier  by  expenditure  of 
time  and  money  not  contemplated  by  the  original  undertaking. 

Why  should  the  shipper  who  so  conducts  his  business  that  he 
requires  only  the  line  haul  be  compelled,  either  by  the  Commis- 
sion or  by  the  carriers,  to  pay  a  rate  which  provides  a  reasonable 
compensation  for  the  line  haul  and  also  compensates  the  carrier 
for  the  diversion  or  reconsignment  service  rendered  to  other 
shippers?  Of  course,  it  will  not  be  contended  that  the  shipper 
who  avails  himself  of  the  line  haul  only  should  be  required  to 
help  pay  for  the  diversion  service  furnished  others. 

Yet  this  is  exactly  what  has  been  required  of  such  shippers 
ever  since  the  line-haul  rates  were  established,  if  compensation 
for  the  diversion  service  was  included  in  the  line  haul  rates. 

The  majority  opinion  assumes  that  compensation  for  the  diver- 
sion service  was  included  in  the  line  haul,  which  is  tantamount 
to  admitting  that  the  shipper  using  only  the  line  haul  is  com- 
pelled to  assist  in  compensating  the  carrier  for  the  diversion 
service  rendered  others,  and  they  do  not  propose  to  change  this 
illogical  and  unjust  arrangement,  for  they  have  ordered  the  car- 
riers to  desist  from  requiring  the  shippers  using  the  diversion 
service  to  bear  the  burden  of  that  service. 

The  writer  firmly  believes  that  the  dealers  who  depend  upon 
reconsignment  and  diversion  of  cars  to  facilitate  the  distribution 
of  commodities  purchased  and  sold  by  them  should  be  required 
to  bear  the  burden  of  that  service,  and  that  shippers  who  conduct 
business  along  lines  which  do  not  require  them  to  resort  to  the 
diversion  service  should  be  afforded  relief  against  rates  which  re- 
quire them  to  help  sustain  a  service  which  they  do  not  use — if 
the  line  haul  rates  do  in  fact  include  compensation  for  the  di- 
version service. 

This  reform  cannot  be  accomplished  by  cancelation  of  the 
tariffs  involved  in  this  proceeding. 

If  the  rate  of  $2  per  car  for  the  diversion  service  provided  in 
these  tariffs  is  not  unreasonable  or  excessive,  the  tariffs  should  be 
approved. 

Then,  if  the  shippers  interested  believe  that  the  line-haul  rates 
are  unreasonable  or  excessive  for  the  line-haul  service  alone,  let 
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the  reasonableness  of  those  rates  be  put  in  issue  by  formal  com- 
plaint. The  Commission  will  then  be  authorized  to  receive  evi- 
dence concerning  the  reasonableness  of  the  line-haul  rates  as  such 
and  to  determine  that  question  on  its  merits. 

If  those  rates  should  be  found  unreasonable  or  excessive,  their 
reduction  will  benefit  alike  all  shippers  using  the  line  haul. 

In  this  manner  the  diversion-service  rate,  as  well  as  the  line- 
haul  rates,  may  be  made  just,  reasonid)le,  and  logical,  with  their 
necessary  burdens  falling  in  fair  and  equitable  proportion  upon 
those  who  employ  these  distinct  services. 

Section  14  of  chapter  117,  act  of  1911  (Public  Service  Com- 
mission law),  requires  common  carriers  to  state  separately,  in 
schedules  of  rates  filed  with  the  Commission,  ^^all  terminal 
charges,  storage  charges,  icing  charges,  and  all  other  charges 
which  the  Commission  may  require  to  be  stated,  all  privileges 
or  facilities  granted  or  allowed,  and  any  rules  or  regulations 
which  may  in  any  wise  change,  affect,  or  determine  any  part,  or 
the  aggregate  of,  such  aforesaid  rates,  fares,  and  charges,  or  the 
value  of  the  service  rendered  to  the  passenger,  shipper,  or  con- 
signee." 

The  purpose  of  requiring  the  carriers  to  separately  state  in 
their  tariffs  each  and  every  service  to  be  rendered  which  affects 
the  cost  or  the  value  to  the  shipper  or  consignee  is  to  afford  an 
opportunity  for  measuring  the  reasonableness  of  the  charge. 

In  Interstate  Commerce  Commission  v.  Stickney,  215  U.  S. 
98,  64  L.  ed.  112,  30  Sup.  Ct.  Rep.  66,  the  Supreme  Court  of  the 
United  States,  in  consfruing  provisions  of  the  amendment  of 
June  29,  1906,  to  the  Hepburn  act,  similar  to  §  14  of  our  Public 
Service  Commission  law,  held  that  a  terminal  charge  separately 
stated  in  a  tariff,  if  just  and  reasonable  in  itself,  cannot  be  con- 
demned, or  the  carrier  required  to  reduce  it,  on  the  ground  that 
it,  taken  with  prior  charges  of  transportation,  makes  the  total 
charge  unreasonable.  The  court  said:  "This,  of  course,  includes 
all  charges,  and  the  carrier  is  entitled  to  have  a  finding  that  any 
particular  charge  is  unreasonable  and  unjust  before  it  is  required 
to  change  such  charge.  ...  If  the  terminal  charge  be,  in  and 
of  itself,  just  and  reasonable,  it  cannot  be  condemned  or  the  car- 
rier required  to  change  it  on  the  ground  that  it,  taken  with  prior 
charges  of  transportation  over  the  lines  of  the  carrier  or  of  con- 
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necting  carriers,  makes  the  total  charge  to  the  shipper  unreason- 
able. That  which  must  be  corrected  and  condemned  is  not  the 
just  and  reasonable  terminal  charge,  but  those  prior  charges 
which  must  of  themselyes  be  unreasimable  in  order  to  make  the 
aggregate  of  the  charge  from  the  point  of  shipment  to  that  of  de- 
livery imreasonable  and  unjust  In  order  to  avail  itself  of  the 
benefit  of  this  rule,  the  carrier  must  separately  state  its  terminal 
or  other  special  charge  complained  of;  for,  if  many  matters  are 
lumped  in  a  single  charge,  it  is  impossible  for  either  shipper  or 
Commission  to  determine  how  much  of  the  lump  charge  is  for  the 
terminal  or  special  services.'' 

The  Commission  should  therefore  find  whether  or  not  the  $2 
diversion  charge  is  unreasonable  or  excessive.  If  the  charge  is 
found  to  be  excessive,  a  proper  charge  should  be  fixed.  ITothing 
can  be  accomplished  by  ignoring  the  issue  made  by  the  pleadings 
and  permitting  carriers  to  perform  a  valuable  and  distinct  service 
for  grain  and  produce  brokers  without  making  a  charge  therefor, 
and  this  to  the  detriment  of  other  shippers  who  do  not  require 
this  service. 

The  diversion  service  was  originally  provided  to  enable  ship- 
pers to  save  themselves  in  cases  of  emergency,  such  as  refusal  of 
consignee  to  accept  consignment,  and  similar  instances. 

Brokers  have  found  the  service  of  such  value  in  enabling  them 
to  buy  and  ship  and  to  find  purchasers  while  their  commodities 
are  in  transit  or  after  arrival  at  destination,  that  their  use  in  this 
service  has  grown  to  the  extent  that  many  of  them  provide  no 
facilities  for  storing  or  actually  handling  the  products  bought 
and  sold  by  them. 

I  do  not  contend  that  the  practice  is  one  which  should  be  dis- 
continued, but  that  those  who  depend  on  this  service  to  enable 
them  to  carry  on  business  should  bear  the  burden  in  order  that 
it  may  not  be  shifted  to  those  who  receive  no  benefit  therefrom. 
Furthermore,  to  prevent  unnecessary  use  of  this  service,  reten- 
tion of  cars  and  other  waste,  the  cost  of  which  must  ultimately 
fall  upon  the  producer  or  consumer,  a  charge  for  the  diversion 
should  be  made.  Many  diversions  could  be  avoided  by  exercise 
of  a  little  diligence  on  the  part  of  the  broker,  but  so  long  as  no 
<jiarge  is  made  for  the  diversion  service,  there  will  be  no  incen- 
tive for  the  broker  to  avoid  unnecessary  resort  thereto. 
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The  practice  of  reconsignment  indulged  in  by  brokOTS  involTe* 
grain^  grain  products,  hay,  straw,  potatoes,  and  onions,  but  prin- 
cipally shipments  of  hay.  The  loading  capacity  of  the  average 
car  for  hay  is  about  10  tons.  The  diversion  service  in  no  case 
costs  less  than  $2  per  car,  and  this  cost  runs  as  high  as  $15  per 
car.  The  time  required  for  movement  of  a  carload  of  hay  from 
the  shipping  point  to  any  one  of  the  points  at  which  brokers  hold 
cars  for  reconsignment  is  but  a  few  hours. 

For  the  purpose  of  allowing  brokers  to  procrastinate  for  a  few 
hours  longer  before  finding  a  purchaser  for  a  carload  of  hay, 
there  is  incurred  an  unnecessary  diversion  expense  amounting  to 
from  20  cents  to  $1.50  per  ton.  This  waste,  in  many  cases,  is 
equal  to  the  farmer's  profit  on  a  ton  of  hay. 

I  venture  to  say  that,  if  the  farmers  of  this  state  had  been 
informed  of  this  loose  practice  and  had  known  that  in  'Spaying 
the  freight"  they  were  also  paying  from  20  cents  to  $1.50  per 
ton,  in  unnecessary  diversion  cost,  the  members  of  this  Commis- 
sion would  have  received  so  many  protests  from  the  producers 
that  it  would  have  no  difficulty  in  ascertaining  whose  ox  haa 
been  gored. 

Aside  from  the  question  of  discrimination,  I  am  of  the  opinion 
that  the  order  entered  in  this  case  is  contrary  to  law.  By  this 
order  the  carriers  are  prohibited  from  making  any  charge  for  the 
diversion  service,  which  service  is  distinct  from  the  transportation 
service.  It  is  an  additional  service,  and  not  a  service  substituted 
for  the  transportation  service.  Consequently,  the  carriers  are 
entitled,  as  a  matter  of  law,  to  compensation  for  the  diversion 
service,  and  the  right  to  compensation  is  not  affected  by  the  claim 
that  the  carriers'  earnings  on  freight  and  passengers  carried  be- 
tween points  in  this  state  compensate  them  for  the  entire  service 
rendered  by  them  in  this, state. 

The  case  of  N^orthem  P.  R.  Co.  v.  Xorth  Dakota,  23G  U.  S. 
585,  59  L.  ed.  735,  L.R.A.— ,  — ,  P.U.I1.1915C,  277,  35  Sup.  Ct. 
Rep.  429,  involved  the  question  as  to  the  power  of  a  state  to  im- 
pose upon  a  commodity  or  a  particular  service  any  rate,  whether 
compensatory  or  not,  provided  only  that  the  return  from  the 
intrastate  business  is  adequate.  Mr.  Justice  Hughes,  delivering 
the  opinion  of  the  court  rendered  at  the  October  term,  1914, 

said :     *^But  the  decisions  in  this  class  of  cases  (which  we  have 
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cited  in  the  margin)  furnish  no  gronnd  for  saying  that  the  state 
may  set  apart  a  commodity  or  a  special  class  of  traflSc  and  im- 
pose upon  it  any  rate  it  pleases,  provided  only  that  the  return 
from  the  entire  intrastate  business  is  adequate." 

After  analyzing  and  distinguishing  the  cases  referred  to  by 
the  court,  the  opinion  concludes: 

"To  repeat  and  conclude:  It  is  presumed — but  the  presump- 
tion is  a  rebuttable  one — that  the  rates  which  the  state  fixes  for 
intrastate  traffic  are  reasonable  and  just.  When  the  question  is 
as  to  the  profitableness  of  the  intrastate  business  as  a  whole  under 
a  general  scheme  of  rates,  the  carrier  must  satisfactorily  prove 
the  fair  value  of  the  property  employed  in  its  intrastate  business 
and  show  that  it  has  been  denied  a  fair  return  upon  that  value. 
With  respect  to  particular  rates,  it  is  recognized  that  there  is  a 
wide  field  of  legislative  discretion,  permitting  variety  and  clas- 
sification, and  hence  the  mere  details  of  what  appears  to  be  a 
reasonable  scheme  of  rates,  or  a  tariff  or  schedule  affording  sub- 
stantial compensation,  are  not  subject  to  judicial  review.  But  this 
legislative  power  cannot  be  regarded  as  being  without  limit.  The 
constitutional  guaranty  protects  the  carrier  from  arbitrary  action 
and  irom  the  appropriation  of  its  property  to  public  purposes 
outside  the  undertaking  assumed;  and  where  it  is  established 
that  a  commodity,  or  a  class  of  traffic,  has  been  segregated  and  a 
rate  imposed  which  would  compel  the  carrier  to  transport  it  for 
less  than  the  proper  cost  of  transportation,  or  virtually  at  cost, 
and  thus  the  carrier  would  be  denied  a  reasonable  reward  for  its 
service  after  taking  into  account  the  entire  traffic  to  which  the 
rate  applies,  it  must  be  concluded  that  the  state  has  exceeded  its 
authority.'* 

The  Interstate  Commerce  Commission  is  engaged  in  makyig 
a  valuation  of  the  property  of  all  interstate  rail  carriers,  includ- 
ing those  operating  in  this  state.  This  valuation  will  undoubted- 
ly provide  a  fair,  just,  and  up-to-date  basis  for  rate  regulation 
tod  adjustment,  and  will  be  completed  in  the  near  future. 

In  the  meantime  this  Commission  should  require  the  segrega- 
tion of  distinct  services  and  the  naming  of  separate  rates  for 
such  services  in  accordance  with  the  provisions  of  §  14  of  our 
Public  Service  law,  to  the  end  that  rates  may  be  adjusted  on  a 
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logical  and  scientific  basis,  and  that  objectionable  practiceSy  sack 
as  are  disclosed  by  the  evidence  in  this  case^  may  be  eliminated. 
For  the  reasons  stated  I  am  unable  to  concur  in  the  majority 
opinion. 

Frank  R  Spinnings  Oommissionear. 


WASHINGTON  SUPREME  COURT. 

CITY  OP  BREMERTON 

V. 

BREMERTON  WATER  &  POWER  COMPANY. 
GARRISON-FISHER  COMPANY,  INTERVENER. 

[No.  12794.J 
(—  Wash.  — ,  163  Pac.  372.) 

Appeal  and  review  —  Cross  appeal  —  Bond  —  Time  for  filing. 

1.  A  statute  providing  that  an  appeal  shall  be  ineffectual  unless  a 
bond  is  filed  within  fiye  days  applies  to  a  cross  appeal. 

Appeal  and  review  ^  Cross  assignments  of  error, 

2.  Hie  supreme  court  will  not  consider  the  cross  appellant's  assign- 
ments of  error  after  dismissing  his  appeal.  ^ 

Consolidation,  merger,  and  sale  ^  Water  plant  ^  Municipal  purchase 
—  Bight  to  profits  from  time  of  notice  of  election  to  buy. 

3.  A  city  is  not  entitled  to  the  profits  of  a  water  plant  from  the 
time  of  notice  of  its  election  to  buy  the  plant  as  provided  in  the  fran- 
ehise,  where  it  makes  no  tender  of  payment,  since  the  owner  is  entitled 
to  the  possession  and  all  incidents  of  ownership  until  the  purchaser  is 
actually  ready  to  pay. 

Valuation  —  Water  system^ Cost  of  lowering  mains,  on  account  of 
street  grading. 

4.  The  cost  of  lowering  water  mains  upon  the  change  of  the  street 
grade  is  a  part  of  the  actual  cost  of  the  plant  for  municipal  purchase, 
notwithstanding  a  franchise  stipulation  requiring  such  changes  to  be 
made  at  the  company's  expense. 

Valuation^ Water  plant ^ Municipal  purchase  —  Meters  paid  for  in 
water  allowance  to  consumers. 

5.  Hie  cost  of  installing  water  meters  paid  for  by  the  company  in 
water  allowance  to  consumers  is  a  part  of  the  cost  of  the  plant  for 
municipal  purchase. 

Valuation^ Water  plant ^ Municipal  purcTiase ^ Overhead  charges. 

6.  Certain  OTsrhead  charges  representing  allowances  for  salaries  of 
officers  that  were  included  in  estimating  the  value  of  a  water  plant  upon 
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a  formcor  sale  should  not  be  allowed  in  fixing  the  actual  cost  for  a 
municipal  purchase,  where  it  appears  that  the  former  purchaser  was 
interested  in  his  vendor,  who  was  engaged  in  building  other  plants,  and 
that  the  ap]>ortionment  of  this  overhead  charge  was  somewhat  specu- 
lative. 
Valuati4m  —  Wa$er  plant  —  Municipal  purc9uMe  —  Interest  during  con^ 
struction. 

7.  Interest  during  construction  on  earnings,  and  the  owner's  per- 
sonal advances  used  for  constructing  additions,  should  be  added  to  tlie 
cost  of  a  water  plant  in  a  valuation  for  municipal  purchase. 

Specific  performance  ^Contract  far  municipal  purchase  of  tcater 
plant. 

8.  A  city  has  no  ground  to  complain  of  the  terms  of  a  decree  award- 
ing it  specific  performance  of  a  contract  to  purchase  a  water  plant, 
where  the  terms  of  the  contract  were  not  clear,  since  where  there  is  an 
ambiguity  in  the  ccmtract  the  party  seeking  specific  performance  must 
regard  himself  as  asking  some  degree  of  favor  from  a  court  of  equity. 

Specific  per form^nce  ^  Contract   for   municip€U   purchase   of  water 
plant  ^Decree  ^Ordering  bond  election. 

9.  A  court  has  no  power  to  order  a  city  to  hold  a  bond  election  in 
decreeing  specific  performance  of  its  contract  to  purchase  a  water  plant. 

Specific  performance  —  Contract  to  purchase  water  plant  ^' Decree --^ 
Fixing  time  for  tender  of  payment. 

10.  A  court  has  power  to  require  a  city,  obtaining  a  decree  of  specific 
performance  of  a  contract  to  purchase  a  water  plant,  to  tender  payment 
within  a  reasonable  time. 

[December  3,  1916.] 

AppBATi  by  City  of  Bremerton  from  a  decree  of  the  Superior 
Court  of  King  County  awarding  specific  performance  of  a  con- 
tract for  municipal  purchase  of  a  water  plant  and  cross  appeal 
by  Garrison-Fisher  Company,  intervener.  Decree  modified  and 
aflBrmed.    Cross  appeal  dismissed. 

Appearances :  Bryan  &  Colvin  for  appellant ;  Kerr  &  McCord 
and  Piles  &  Howe  for  respondent. 

Bausman»  J.,  delivered  the  opinion  of  the  court: 
In  1902  the  town  of  Bremerton,  now  a  city  of  the  third  class, 
granted  to  H.  Orchard  and  his  assigns  a  thirty-year  franchise 
for  the  sale  of  water  to  the  town  and  its  inhabitants.  The  con- 
tested feature  in  this  franchise  was  §  2,  of  which  we  have 
italicized  the  most  material  portions: 

"The  rights  hereby  granted  to  the  said  grantees  by  the  first 
section  of  this  ordinance  shall  be  for  the  period  of  thirty  years 
after  the  passage  and  approval  of  this  ordinance  and  after  the 
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acceptance  of  the  same  by  the  grantees:  Provided,  however, 
that  at  the  expiration  of  ten  years  from  the  date  of  the  accept- 
ance of  this  franchise  for  the  said  system  of  waterworks,  the 
town  of  Bremerton,  or  its  legal  successors,  shall  have  the  right 
to  purchase  the  entire  system  of  waterworks,  herein  anliorized 
and  provided  for,  at  the  price  upon  which  said  system  at  the 
expiration  of  said  ten  years  and  at  the  time  of  the  proposed 
purchase,  is  paying  eight  per  centum,  net,  per  annum,  or  twelve 
and  a  half  {12\)  times  the  net  annual  revenue  at  the  expiration 
of  ten  years,  taking  as  such  annual  revenue  the  average  for  three 
years,  including  the  tenth  year:  Provided,  that  if  the  town  of 
Bremerton  and  H.  Orchard,  his  heirs,  successors,  and  assigns, 
shall  be  unable  to  agree  upon  the  price  to  be  paid  for  the  plant 
at  the  expiration  of  ten  (10)  years,  then  the  price  shall  he  deter- 
mined by  appraisers  to  be  selected  as  follows,  viz,:  The  owner 
or  owners  of  said  plant  to  name  one,  the  town  of  Bremerton  to 
name  another,  these  two  to  select  a  third;  but  none  of  such  ap- 
praisers shall  be  residents  or  owners  of  any  property  in  the  town 
of  Bremerton,  or  the  owners  of  any  stock  of  the  corporation 
owning  said  plant  at  the  time  of  the  selection  or  of  any  action 
taken  in  the  premises  and  the  price  to  be  agreed  upon  and  fixed 
by  said  appraisers  shall  not  exceed  ten  (10)  per  cent  above  the 
actual  cost  of  said  plant,  including  the  cost  of  betterments  that 
may  have  been  added  thereto :  Provided,  also,  that  in  estimating 
the  value  of  said  plant  the  value  of  right  of  way  or  any  other 
concession  hereby  granted  shall  not  be  considered." 

Orchard  assigned  this  franchise  to  the  Pacific  Coast  Pipe 
Company,  which  in  turn  assigned  it,  in  1906,  to  Messrs.  Gar- 
rison &  Fisher  (not  to  be  confoimded  with  the  incorporated  re- 
spondent intervener).  These  persons  assigned  it  to  the  Bremer- 
ton Water  &  Power  Company,  respondent,  and  finally  that 
corporation  assigned  it  to  the  incorporated  respondent  and  inter- 
vener, Garrison-Fisher  Company. 

In  1912  the  city,  resolving  to  buy  this  plant,  passed  the  fol- 
lowing resolution,  a  portion  of  which  also  we  have  italicized : 

"Eesolved  that  it  is  the  intention  of  the  city  council  to  avail 
itself  of  its  option  to  buy  the  said  plant  and  that  the  city  of 
Bremerton  stands  ready  to  pay  to  the  Bremerton  Water  &  Power 
Company  for  the  same  the  actual  cost  of  said  plant,  plus  ten  per 
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cent,  as  in  the  said  franchise  provided.  The  said  amount  to 
be  determined  by  the  finding  that  may  be  made  by  the  Public 
Utilities  Commission  of  Washington  as  the  actual  cost  of  same. 
If  the  said  Bremerton  Water  &  Power  Company  will  not  abide 
by  the  finding  of  the  said  Commission,  the  city  coimcil  stands 
ready  to  arbitrate  the  matter  under  the  provisions  of  the  said 
franchise  and  is  now  prepared  to  name  its  arbitrator. 

"Resolved,  further,  that  a  copy  of  tiiis  resolution  shall  be 
delivered  to  the  local  manager  of  the  said  Bremerton  Water  & 
Power  CcHnpany,  and  the  said  company  is  hereby  requested  to 
reply  thereto  at  the  next  meeting  of  this  coundl,  in  order  that 
the  council  may  make  such  preparations  as  may  be  necessary  to 
complete  the  said  purchase." 

Controversies  arose  not  only  as  to  the  right  of  the  city  to 
buy  at  all,  but  as  to  the  basis  of  payment  as  well;  the  city  be- 
coming plaintiff  in  this,  an  action  for  specific  performance.  The 
lower  court  on  March  27,  1915,  sustained  the  city^s  action  on 
condition  of  its  paying  respondent  $219,552.30  before  July  1, 
1915.  From  this  decree  the  city  appealed  as  allowing  too  much, 
and  the  respondent  cross  appealed  as  allowing  too  little. 

[1]  The  cross  appeal  raised  also  questions  more  radical,  but 
we  are  compelled  to  dismiss  that  on  motion  of  the  other. side, 
because  the  bond  in  support  of  the  cross  appeal  was  not  filed 
within  the  time  required  by  law.  Apparently  seasonably  exe- 
cuted, it  was  not  lodged  in  the  clerk's  office  until  seven  days 
after  the  filing  of  the  cross  appeal.  This  is  too  late.  The  law 
leaves  us  no  option ;  for  it  provides  that  an  appeal  shall  be  in- 
effectual for  any  purpose  unless  the  bond  be  filed  within  five 
days.  From  the  statutory  language  cross  appellant  seeks  escape 
by  contending  that  it  relates  to  appeal,  and  not  to  cross  appeal. 
With  this  contention  we  cannot  agree.  A  cross  appeal  is  wholly 
an  independent  proceeding,  and  the  jurisdiction  which  this  court 
obtains  by  the  other  party's  appeal  is,  even  in  equity,  where  we 
review  de  novo,  a  jurisdiction  to  review  only  so  much  of  the 
decree  as  that  appeal  has  brought  to  us.  In  the  remainder 
appellant  acquiesces,  and  so  does  the  respondent,  except  as  it 
properly  cross  appeals.  Tacoma  v.  Tacoma  Light  &  Water  Co. 
16  Wash.  288,  47  Pac.  738 ;  Whiting  v.  Doiighton,  31  Wash. 
327,  71  Pac.  1026;  Ee  Littlefield,  61  Wash.  150,  112  Pac.  234. 

P.U.R.1916B. 


Digitized  by 


Google 


124  WASHmOTON  SUPREME  COURT. 

[2]  Nor  do  we  find  anything  in  the  decisions  of  lliis  conrt 
which  would  enable  us  to  consider  any  assignments  of  error  of 
the  cross  appellant  after  dismissing  its  appeal.  The  cross  appeal 
is  dismissed. 

Bespondent  in  turn  has  moved  to  dismiss  the  principal  appeal 
on  the  ground  that,  by  appellant's  actions  after  the  decree  below^ 
the  city  has  both  acquiesced  in  it  and  taken  steps  to  enjoy  it* 
benefits.  Some  circumstances  lend  color  to  such  an  inclination 
on  the  part  of  the  city,  but  we  do  not  find  facts  sufficient  to 
warrant  such  a  conclusion.  Without  discussing  this  point  fur- 
ther, we  overrule  the  respondent's  motion  to  dismiss. 

These  rulings  confine  us  to  the  grievances  of  the  appellant 
city,  which  demanded  specific  performance  of  sale  on  the  clause 
"cost,  plus  10  per  cent."  As  for  the  rei^>ondent  intervener,  that 
party  did  by  cross  complaint  (after  some  preliminary  opposition 
to  sale  at  all)  pray  also  for  specific  performance.  But  this  i& 
based  upon  the  clause  "twelve  and  a  half  (12^)  times  the  net 
annual  revenue,"  and  it  demanded  $289,616.66.  In  other 
words,  the  city  claimed  the  second,  the  owners  the  first,  clause 
of  the  franchise.  The  lower  court  measured  by  the  former,  and 
so  far  held  with  the  city,  but  it  imposed  a  price  of  which  the 
city  complains. 

[3]  The  question  now  is  simply  one  of  price,  and  by  the 
failure  of  the  cross  appellant's  appeal  we  are  confined  to  the 
clause  adopted  by  the  lower  court,  "cost,  plus  10  per  cent." 
Before  considering  the  ingredients  of  that  price,  we  may  discuss^ 
a  general  question  which  runs  through  appellant's  entire  argu- 
ment. The  city's  contention  is  that  no  tender  was  necessary 
before  suit,  that  frcmi  the  time  of  its  decision  and  announcement 
to  buy  the  property  in  equity  belonged  to  the  city,  and  that  from 
April  7,  1912,  the  city  should  be  allowed  the  profits  of  the  plant. 
But,  even  if  precedent  tender  be  not  necessary  to  sustain  this 
action  (a  question  which  has  now  disappeared  with  the  crosfr 
appeal  in  any  event,  and  which  possibly  disappeared  when  the 
cross  complaint  was  filed),  it  does  not  follow  that  tender  can  be 
ignored  in  dating  valuation.  The  city  admittedly  did  not  have 
the  means  ready  for  a  purchase  when  it  began  this  action,  nor 
has  it  ever  had  them  since,  and  this  court  must  assume  that  it 

could  raise  this  money  only  by  issuing  bonds  which  might  be 
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refused  by  the  people  at  the  polls,  or  fail  of  sale  in  the  market. 
Without  reckoning,  then,  delays  from  the  opposition  of  the 
owner,  we  must  bear  in  mind  the  uncertainty  of  the  purchaser. 
The  owner  is  clearly  entitled  to  possession  until  the  purchaser 
is  actually  ready  to  pay ;  for  the  property  is  his  until  he  is  paid. 
By  some  accident  the  plant  might  be  ruined  or  extensively  im- 
paired, in  which  event  the  city  would  surely  not  accept  it.  Ac- 
cordingly the  owner,  having  the  burdens  of  ownership,  is  surely 
entitled  to  its  profits. 

It  is  also  asserted  that  there  have  been  excessive  and  exorbi- 
tant rates  which  should  be  redconed  against  the  owner  in  fixing 
the  price.  For  this  statement  we  find  no  warrant  in  the  record. 
On  the  contrary,  the  Public  Service  Commission  had  a  hearing 
on  this  subject,  and  adjudged  these  rates  to  be  fair. 

Coming  to  the  several  items  which  appellant  seeks  to  have 
revised  here,  we  must  remark  that  they  have  all  been  patientlv 
established  by  a  referee,  with  the  aid  of  experts  on  both  sides, 
and  with  much  valuable  data  from  the  Public  Service  Commis- 
sion, that  they  were  severally  confirmed  by  the  lower  court,  and 
that  we  find  nothing  in  the  testimony  to  warrant  our  disturbing 
them  as  decided  facts.  In  so  far,  however,  as  they  were  ad- 
judicated on  principles  of  law,  we  shall  now  examine  them. 
What  the  lower  court  did  was,  after  separately  establishing 
items,  to  fix  an  aggregate  of  $199,593,  and,  adding  the  10  per 
cent,  it  made  the  total  purchase  price  $219,552.36,  as  of  August 
1,  1914,  from  which  date  he  reckoned  the  sale.  Upon  that  there 
was  decreed  6  per  cent  interest  to  the  owner  until  actual  pay- 
ment, and  an  accounting  on  the  intermediate  receipts  and  dis- 
bursements. We  shall  now  take  up  the  items  in  the  order  in 
which  they  are  attacked  by  appellant. 

[4]  1.  Eleven  thousand  and  forty-three  dollars  is  complained 
of  as  wrongfully  allowed  the  owner  for  the  lowering  of  mains 
during  street  grading,  and  appellant  with  much  confidence  cites 
the  following  admitted  provision  of  the  franchise: 

"That  all  mains  and  laterals  to  be  laid  2  feet  below  grade,  and 
that,  where  it  is  not  possible  to  lay  said  mains  below  grade,  they 
are  to  be  laid  2  feet  below  the  surface  of  the  ground,  and  to  be 
relaid  at  the  company's  expense  after  grading;  that  the  surface 
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of  the  ground  is  to  be  put  in  as  good  condition  after  laying  the 
mains  and  laterals  as  before." 

The  words,  *^at  the  company's  expense,"  appellant  argues,  are 
palpably  in  conflict  with  the  lower  court's  allowance  of  this  item. 
But  appellant's  argument  is  based  on  confusion  of  terms.  Were 
a  third  person,  instead  of  Bremerton,  under  engagement  to  buy 
this  plant  "at  actual  cost,"  the  owner  surely  could  prove  that  the 
cost  of  the  plant  was  the  greater  through  the  mains  he  had  had 
to  lower, — a  contention  that  would  have  to  be  determined  by  the 
general  practice  of  auditors  in  public  service  corporations.  In  a 
word :  Is  the  lowering  of  mains  an  operating  expense  or  a  plant 
cost?  The  mere  provision  here  that  this  was  to  be  done  at  the 
owner's  expense  means  no  more  than  that  it  is  not  to  be  done  by 
taxation  either  from  the  general  public  or  by  assessment  to  abut- 
ting owners.  The  city  for  its  part  might  determine  never  to  buy 
the  plant  •at  all,  and  this  provision  was  obviously  inserted  to 
protect  the  city  from  any  claim  of  damages  by  the  owner  or  to 
injunction  against  alleged  unreasonable  or  too  frequent  changes. 
The  city  was  not  to  escape  from  the  position  of  a  purchaser  when 
it  should  elect  to  become  a  purchaser,  and,  if  a  private  pur- 
chaser under  engagement  to  pay  for  the  plant  its  actual  cost 
would  have  to  assimae  lowering  of  mains  to  altered  grades  as  a 
plant  cost,  then  the  city,  when  it  should  become  a  purchaser, 
would  have  to  assume  it  too. 

"NoWy  on  the  question  whether  this  expense  was  a  plant  cost 
abimdant  testimony  was  taken.  The  testimony  is  overwhelming 
that  it  was.  In  fine,  it  is  just  because  these  mains  were  to  be 
lowered  "at  the  cost  of  the  grantee,"  that  it  now  becomes  a  cost 
which  the  purchasing  city  must  assume  under  its  bargain.  This 
item  accordingly  was  properly  added  to  the  purchase  price. 

[5]  Under  the  same  assignment  of  error  appellant  has  com- 
plained of  a  small  item  of  $441,  allowed  as  reimbursement  to  the 
owner  for  the  installation  of  meters.  Now,  these  meters  did  not 
become  the  customers',  but  remained  the  owner's,  property,  and 
will  pass  to  the  city;  the  evidence  showing  that  they  were  paid 
for  by  the  company  in  the  water  allowance  to  consumers.  This 
item  must  remain  as  established  below. 

[6]  2.  On  February  26,  1906,  the  plant  was  sold  by  the 
owners  to  the  partners  Garrison  &  Fisher,  who,  as  we  have  stated 
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above,  are  not  to  be  confounded  with  the  respondent  corporation 
Garrison-Fisher  Coniipany.  The  purchase  price  was  the  sum  of 
$70,000.  When  these  partners  came  to  buy  the  property,  they 
found  tiie  cost  entered  on  the  books  $63,190.  What  they  paid 
was  $70,000.  The  difference,  $6,810,  was  made  a  part  of  the 
present  purchase  price  to  the  city,  not  for  the  mere  reason  that 
Garrison  &  Fisher  had  paid  that  amount,  but  because,' on  evi- 
dence, it  was  adjudged  reasonable  that  they  should  have  paid  it; 
in  other  words,  $70,000  was  adjudged  the  actual  cost  of  the 
plant  at  that  time;  so  the  lower  court  allowed  $6,810  under  this 
head,  and  added  to  it  the  stipulated  10  per  cent,  making  in  all 
$7,491. 

It  appears  that  the  pipe  company,  while  constructing  the 
plant  and  before  their  sale  to  Garrison  &  Fisher,  had  failed  to 
enter  upon  the  books  allowances  for  services  of  their  higher 
officers,  or  what  might  be  called  reasonable  overhead  charges  in 
the  construction  of  the  plant;  and  it  would  seem  on  hasty  con- 
sideration as  if,  even  after  lapse  of  time,  some  allowances  in  that 
respect  might  be  made.  But,  upon  full  consideration,  we  must 
sustain  the  objection  of  the  city  to  this  item.  The  trouble  to 
begin  with  is  that  it  is  too  vague.  We  do  not  question,  to  be 
sure,  the  good  faith  of  Garrison  &  Fisher,  but  it  is  not  to  be 
forgotten  that  they  were  then  interested  in  their  own  vendor, 
the  pipe  company,  and  that  they  must  have  dealt  with  this  item 
somewhat  leniently.  The  round  number  itself,  $70,000,  lacks 
precision  of  estimate.  A  rough  sum  was  agreed  upon.  Nor  in 
any  of  the  accounting  in  the  lower  court  was  this  item  given 
the  precision  which  the  experts  were  able  to  give  to  most  of  the 
others.  Moreover,  the  pipe  company  was  engaged  in  building 
other  plants  as  well  as  this,  and  the  distribution  or  apportion- 
ment of  this  overhead  charge  is  somewhat  speculative.  Indeed, 
it  may  well  be  said  that  these  overhead  items  are  something 
which  the  then  owners  not  only  did  not  pay,  but  actually  saved. 
At  all  events,  we  are  not  satisfied  tiiat  this  should  be  included 
in  a  contract  calling  for  purchase  at  actual  cost.  The  item  is 
accordingly  disallowed. 

[7]   3.  Both  the  lower  court  and  the  referee  allowed  $3,101 

as  "interest  during  construction"  since  February,  1906.     This 

was  for  the  period  following  the  purchase  by  Garrison  &  Fisher, 
P.U.R.1916B. 
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who  since  their  purchase  had  made  large  additions  out  of  eam- 
iugs  and  from  personal  advances  without  issuing  bonds  or  in- 
curring general  loans.  This  item  is  properly  allowed  as  one  of 
cost  of  plant.  To  illustrate':  Had  bonds  been  floated,  their 
interest  charge  would  manifestly  have  been  a  cost  ingredient. 
Now,  the  owner  is  surely  entitled  to  allowance  in  the  same  way 
whether'  he  advanced  the  money  himself  or  left  idle  in  the 
treasury  for  current  and  impending  construction  earnings  which 
he  could  have  taken  out  as  dividends.  We  may  add  that  our 
Public  Service  Commission  has  had  to  fix  this  kind  of  item  in 
its  general  practice,  which  is  as  follows : 

"Charge  to  this  account  all  interest  on  loans  obtained  and  on 
notes  issued  for  money  borrowed  for  construction  purposes  or 
for  the  purchase  of  equipment.'^ 

And  the  Interstate  Commerce  Conamission  is  equally  em- 
phatic : 

"This  account  shall  also  include  reasonable  charges  for  interest 
during  the  construction  period,  on  the  owners'  own  funds  used 
temporarily  during  such  period  for  construction  purposes." 

We  are  satisfied  with  the  findings  of  the  lower  court  in  this 
respect. 

[8]  4.  The  third  assignment  of  error  is  again  discussed  with 
assignments  numbered  4  and  5,  which  we  now  consider.  The 
lower  court,  fixing  August  1,  1914,  as  a  date  to  be  reckoned  to, 
allowed  respondent  as  cost  of  plant  whatever  had  been  added 
up  to  that  date.  The  city  claims  that  nothing  should  be  allowed, 
no  improvement  charge  reimbursed,  or  profits  withdrawn  in  this 
respect  since  April  7,  1912,  when  its  notice  of  purchase  matured. 
This  argument  we  have  already  answered.  The  company  is 
entitled  to  the  profits  until  it  is  met  by  a  tender.  We  repeat 
that  we  are  not  now  deciding  whether  tender  actual  or  construc- 
tive is  necessary  in  order  to  sustain  this  action;  for  the  cross 
complaint  has  placed  respondent  in  the  position  of  acquiescing 
in  a  sale,  and,  if  any  rights  remained  to  respondent  in  this  re- 
spect, they  were  lost  with  its  cross  appeal.  But  that  the  owner 
is  entitled  to  its  profits  until  actual  tender  is  very  clear.  Nor 
must  it  be  forgotten  that  any  terms  imposed  upon  the  city  in 
respect  to  this  tender  can  be  little  complained  of,  for  the  reason 
that  specific  performance  is  not  a  matter  of  right.    Courts  prefer 
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to  leave  parties  the  right  to  break  their  contracta  and  to  respond 
in  damages;  the  action  for  specific  performance  being  a  device 
of  equity  to  enforce  contracts  of  peculiar  value  and  importance. 
Wherever  there  is  an  ambiguity  in  the  contract,  though,  the 
party  seeking  specific  performance  must  regard  himself  as  €tsk- 
ing  -some  degree  of  favor  from  a  court  of  equity.  Willard  v. 
Tayloe,  8  Wall.  557,  19  L.  ed.  501;  Hennessey  v.  Woolworth, 
128  U.  S.  438,  442,  32  L.  ed.  500,  501,  9  Sup.  Ct.  Rep.  109; 
Pope  Mfg.  Co.  V.  Gormully,  144  U.  S.  224,  236,  36  L.  ed.  414, 
419,  12  Sup.  Ct  Rep.  632 ;  McDaniels  v.  Whitney,  38  Iowa,  60, 
70. 

The  city  of  Bremerton  is  unfortunate  in  the  contract  which 
it  seeks  to  enforce  in  this  action;  for  the  ambiguities  of  that 
contract  are  very  obvious.  Nor  was  the  city  felicitous  in  the 
words  in  which  it  announced  its  intention  to  purchase;  for, 
comparing  its  language  with  that  of  the  contract  under  this 
head,  it  might  well  have  been  doubted,  if  the  question  were  left 
open,  whether  the  terms  announced  both  as  to  price  and  method 
of  valuation  were  a  proper  compliance  with  its  contract.  Equally 
uncertain  was  the  contract  in  the  provision  as  to  which  three 
years  were  to  be  employed  in  computation.  The  lower  court 
for  its  part  has  selected  the  last  three  of  the  ten,  and  we  are 
satisfied  with  that  selection.  Under  this  head,  therefore,  we 
hold  that  appellant  is  in  no  position  to  press  its  third,  fourth, 
or  fifth  assignment  of  error;  that  it  is  not  in  possession  as,  and 
has  not  yet  become,  the  equitable  owner.  Even  those  courts 
which  have  relaxed  the  rule  of  actual  tender  have  still  insisted 
upon  one  of  readiness,  willingness,  and  present  ability.  Coonrod 
V.  Studebaker,  53  Wash.  32,  101  Pac.  489;  Mills  v.  Huggins, 
14  N.  C.  (3  Dev.  L.)  58. 

In  Bigler  v.  Morgan,  77  N.  T.  the  court  says,  at  page  318: 
"The  refusal  of  the  defendant  to  perform,  although  it  obviated 
the  necessity  of  a  formal  tender  of  a  deed,  did  not  dispense  with 
the  necessity  of  showing  that  the  plaintiff  was  able,  ready,  and 
willing  to  perform,  and  ordinarily  this  requires  that  the  deed 
called  for  by  the  contract  should  be  prepared  and  ready  for  de- 
livery." 

See  also  Eddy  v.  Davis,  116  N.  Y.  247,  22  N.  E.  362. 

[9,  10]   5.  In  its  6th  assignment  of  error  the  city  complains 

of  the  lower  court's  ordering  a  bond  election,  and  in  its  7th  com- 
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plains  that  tender  was  to  be  performed  by  August  1,  1915,  under 
penalty  of  dismissal  of  this  action.  In  the  former  ruling  the 
lower  court  was  wrong.  The  judicial  tribunals  have  no  such 
power.  On  the  other  hand,  the  lower  court  did  have  power  to 
require  of  one  obtaining  a  decree  of  specific  performance  tiiat 
he  tender  payment  at  some  reasonable  date,  lest  the  owner  be 
forever  crippled  in  the  exercise  of  obligations  to  its  stockholders 
and  the  public 

Adopting  August  1,  1914,  as  a  reckoning  date,  we  affirm  the 
lower  court's  award  of  $219,552.30,  less  the  item  just  rejected 
of  $6,81Q,  with  its  added  10  per  cent.  Upon  the  sum  so  reduced 
respondent  shall  have  interest  at  6  per  cent  from  August  1,  1914, 
until  tender  as  hereinafter  required,  and  until  the  completion 
of  the  sale  respondent  shall  retain  the  possession  and  operate 
the  plant  in  the  ordinary  course.  On  tender  the  city  shall  be 
entitled  to  a  credit  of  the  receipts  and  income  after  August  1, 
1914,  but  less  the  respondent's  operating  costs,  taxes,  assess- 
ments, maintenance  charges,  legitimate  indispensable  improve- 
ments, and  additions  since  that  date. 

Leaving  to  the  city  its  own  way  of  raising  the  purchase  price, 
we  take  judicial  notice  that  a  bond  election  will  probably  be 
necessary,  and  we  accordingly  allow  the  city  four  months  after 
the  remittitur  of  this  court  shall  be  filed  below  in  which  to  make 
its  tender  or  suffer  dismissal  of  this  suit.  The  tender  shall  be 
made  by  the  city's  depositing  in  the  lower  court  one  half  of  the 
above  fixed  purchase  price,  accompanied  by  a  certificate  from 
the  city  treasurer  showing  a  concomitant  ability  to  pay  the 
remainder  upon  the  accounting  now  decreed  from  the  Ist  day  of 
August,  1914,  between  the  receipts  and  income,  on  the  one  hand, 
and  the  permitted  disbursements  of  respondent,  on  the  other 
hand.  Thereupon,  if  the  parties  do  not  agree  on  the  precise 
balance,  the  lower  court  shall  take  accounting. 

The  costs  of  this  and  of  the  lower  court  shall  be  equally 
divided  between  the  partfes,  and  shall  not  be  an  item  in  the 
purchase  price. 

Except  as  herein  modified,  the  decree  of  the  lower  court  is 
affirmed,  and  the  cause  is  remanded  for  any  further  proceedings 
made  necessary  by  this  opinion. 

Morris,  Ch.  J.,  and  Main,  Holcomb,  and  PaAer,  JJ.,  concur. 

P.U.R.1916B. 
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WISCONSIN  RAILROAD  COMMISSION. 

IN  RE  RED  OAK  TELEPHONE  ASSOCIATION. 

Monopoly  and  competition  —  Telephones  —  Invasion  of  occupied  terri' 
tory  ^  Inadequate  service  from  physical  connection. 

1.  That  a  local  telephone  company  may  render  inadequate  service 
if  the  lines  of  a  rural  company  are  connected  to  the  local  exchange  is 
not  a  sufficient  ground  for  permitting  the  latter  company  to  extend  its 
lines  into  the  village,  where  the  Commission,  upon  ordering  physical 
connection,  can  compel  adequate  service. 

Monopoly  and  competition -»  Telephones  ^  Invasion  of  occupied  ter* 
ritory  ^  Consent  to  physical  connection. 

2.  A  rural  telephone  company  will  not  be  permitted  to  extend  its 
lines  into  a  village  served  by  another  company,  where  the  latter  is  will- 
ing to  secure  adequate  service  to  the  subscribers  of  the  former,  by  per- 
mitting physical  connection  to  be  made  directly  with  its  exchange  or  in- 
directly through  the  exchange  of  a  third  company,  neither  eonneotioD 
necessitating  any  considerable  duplication  of  equipment. 

[December  10,  1916.] 

Application  of  the  Red  Oak  Telephone  Company  for  per« 
mission  to  extend  its  lines  into  the  village  of  Boyd ;  denied. 

By  the  Commission:  On  October  16,  1915,  the  Bed  Oak 
Telephone  Association  filed  notice  with  the  Commission  that  it 
proposes  to  extend  its  line  in  the  town  of  Delmar,  Chippewa 
county,  commencing  at  the  southwest  corner  of  section  29  and 
running  -J  mile  west  and  ^  mile  south  into  the  village  of  Boyd. 

On  October  25,  1915,  the  Cadott  Telephone  Exchange  filed 
an  objection  to  the  proposed  extension. 

Notice  of  hearing  was  thereupon  issued  for  November  1,  1916. 
However,  owing  to  the  illness  of  the  manager  and  proprietor  of 
the  Cadott  Telephone  Exchange,  the  date  of  hearing  was  post- 
poned to  December  3,  1915,  with  the  consent  of  the  Red  Oak 
Telephone  Association.  At  the  hearing  held  on  that  date  at 
Boyd  the  Red  Oak  Telephone  Association  was  represented  by 
C.  B.  Culbertson  and  the  Cadott  Telephone  Exchange  by  T.  J. 
Connor. 

The  Cadott  Telep'  one  Exchange  renders  local  service  in  the 

village  of  Boyd,  having  about  32  local  subscribers.     For  local 

service  a  rate  of  $1  per  month  is  charged.     Patrons  may  secure 

unlimited  service  over  all  lines  operated  by  the  Cadott  Telephone 

Exchange,  including  more  than  250  telephones,  upon  payment 
P.UJL1916B. 
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of  a  rate  of  $2  per  month.  The  Eed  Oak  Telephone  Association 
is  a  rural  organization  operating  north  and  east  of  Boyd  and 
serving  43  subscribers.  Its  lines  are  connected  with  the  Wis- 
consin Telephone  Company's  exchange  at  Stanley,  but  do  not 
connect  with  the  Cadott  Telephone  Exchange  at  Boyd.  No  for- 
mal effort  has  been  made  to  secure  a  physical  connection  with 
the  exchange  at  Boyd,  for  the  reason  that  such  an  arrangement 
is  understood  to  be  in  violation  of  the  connecting  agreement  at 
Stanley. 

[1]  The  members  of  the  Red  Oak  Telephone  Association, 
many  of  whom  live  nearer  Boyd  than  to  any  other  trading  point, 
desire  to  install  several  telephones  in  the  village  so  that  they 
can  communicate  directly  with  business  men  and  doctors,  and  the 
Ijusiness  and  professional  men  of  Boyd  naturally  wish  to  be 
accessible  for  the  farmers.  Both  groups  appear  to  lack  confi- 
dence in  the  ability  of  the  management  of  the  Cadott  Telephone 
Exchange  to  render  adequate  service,  or  to  properly  cover  the 
village  of  Boyd  and  the  surrounding  territory.  For  this  reason 
they  are  not  in  favor  of  a  physical  connection  with  the  Boyd 
exchange. 

The  Commission  has  before  it  a  complaint  alleging  that  the 
service  rendered  by  the  Cadott  Telephone  Exchange  at  Boyd  is 
inadequate  and  that  the  rates  are  unreasonable.  This  matter 
will  be  disposed  of  in  due  time,  and  adequate  service  at  reasonable 
rates  will  be  required.  The  alleged  inadequacy  of  the  service 
now  rendered  in  Boyd  cannot,  therefore,  be  accepted  as  a  rea- 
son for  permitting  another  utility  to  enter  the  village  for  local 
telephone  service. 

[2]  Two  methods  of  securing  the  service  desired  by  the  farm- 
ers were  suggested.  The  first  contemplates  a  physical  connec- 
tion at  Boyd  between  the  line  of  the  Red  Oak  Telephone  Asso- 
ciation and  the  Boyd  exchange.  The  manager  and  proprietor 
of  the  Cadott  Telephone  Exchange  expressed  his  willingness  to 
permit  such  a  connection  upon  terms  to  be  fixed  by  the  Commis- 
sion. If  the  Red  Oak  Telephone  Association  desires  to  enter 
into  such  an  arrangement,  a  petition  should  be  filed  with  the 
Commission  praying  for  physical  connection. 

The  second  method  proposed  contemplates  a  physical  con- 
nection between  the  Boyd  exchange  and  the  Wisconsin  Telephone 
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CompBufB  ezdiange  at  Stanley.  This  plan  was  suggested  by 
a  representative  of  the  Wisconsin  Telephone  Company  who  was 
present  at  the  hearing.  Under  such  an  arrangement  patrons  of 
the  Ked  Oak  Telephone  Association  could  communicate  with 
Boyd  via  Stanley  without  additional  charge,  and  patrons  of  the 
Cadott  Telephone  Exchange  would  secure  connection  with  tiie 
larger  system  at  Stanley. 

Either  method  described  above  would  enable  the  farmers  to 
communicate  with  residents  of  Boyd  and  vice  versa,  and  would 
bring  other  advantages  which  would  not  be  attained  by  the  instal- 
lation of  three  or  four  telephones  in  the  village  connected  with 
the  rural  line.  Neither  plan  would  necessitate  any  considerable 
duplication  of  equipment,  whereas  the  proposed  extension  would 
necessarily  require  duplication.  * 

We  therefore  find  and  declare  that  public  convenience  and 
necessity  do  not  require  the  extension  of  the  line  of  the  Red  Oak 
Telephone  Association  as  proposed. 

Eailroad  Commission  of  Wisconsin,  by  Walter  Alexander, 
Halford  Erickson,  Carl  D.  Jackson,  Commissioners. 


WISCONSIN  RAIIiROAD  COMMISSION. 

MEETON  TELEPHONE  COMPANY 

V. 

PEWAUKEE-SUSSEX  TELEPHONE  COMPANY. 

Intercorporate     relations  —  Telephones  —  Physical     connection  — 
Terms. 

1.  Only  a  small  toll  charge  will  be  required  as  the  basis  for  com- 
pelling a  telephone  company  to  re-establish  physical  connection  with  an- 
other, where  the  companies  have  largely  obtained  their  subscribers  by 
offering  free  exchange,  where  both  have  prospered  without  a  toll  charge, 
where  a  burdensome  charge  would  result  in  irreparable  injury  to  the  ap- 
plicant, and  where  a  small  charge  will  discourage  imnecessary  calls  and 
be  compensatory. 

Apportionment  —  Revenue  —  Physical  connection  of  telephone  system. 

2.  Toll  charges  will  be  equally  divided  between  two  telephone  com- 
panies where  the  interchange  of  messages  is  equal. 

[December  11,  1915.] 
P.U.R.1916B. 
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Complaint  by  the  Merton  Telephone  Company  to  compel  the 
Pewaukee-Sussex  Telephone  Company  to  resume  physical  con- 
nection with  it  upon  the  former  basis  of  free  exchange  of  service, 
the  trunk  connecting' line  having  been  wrecked  by  storm.  It  was 
ordered  that  the  respondent  repair  its  end  of  the  line  and  restore 
the  service ;  and  that  a  charge  of  3  cents  per  call  be  made,  to  be 
equally  divided  between  the  companies,  either  company  being 
given  the  option  of  collecting  the  charge  from  its  subscribers  or 
of  absorbing  it 

By  the  Commission:  This  is  a  complaint  under  date  of 
March  15,  1915,  by  the  Merton  Telephone  Company,  alleging 
"that  up  to  about  the  last  of  February,  1915,  there  has  been  a 
clear  line  or  trunk  line  connection  between  said  companies  run- 
ning from  Merton  to  Pewaukee ;  that  the  storm  occurring  during 
the  latter  part  of  February  more  or  less  wrecked  this  line,  and 
that  since  that  time  there  has  been  no  physical  connection 
through  this  line;  that  the  Merton  company,  petitioner,  has  re- 
paired its  portion  of  said  line,  but  that  the  respondent  company 
refuses  to  repair  its  portion  of  the  line,  and  declares  that  it  will 
not  resume  physical  connection  on  the  same  basis  that  formerly 
existed  between  these  companies.  Petitioner  prays  that  physical 
connection  between  these  companies  be  ordered  upon  the  basis  of 
free  exchange  of  service,  which  situation  existed  by  mutual  un- 
derstanding prior  to  the  disconnection  brought  about  through 
the  storm." 

[1]  Hearing  was  held  at  Madison,  April  16,  1915.  Very  lit- 
tle testimony  of  a  definite  nature  regarding  the  extent  of  the 
use  of  the  connection  was  introduced.  The  crux  of  the  situation 
is  whether  or  not  the  respondent  should  be  required  to  re-establish 
connection  on  a  free  exchange  basis. 

It  appears  from  the  record  that,  as  stated  in  tl;e  petition, 
there  had  been  a  clear  line  between  Merton  and  Pewaukee  up  to 
about  the  last  of  February,  1915,  and  that  there  had  been 
physical  connection  between  the  companies  which  are  parties  to 
this  case  on  a  free  exchange  basis  for  a  nimiber  of  years.  The 
Pewarkee-Slissex  Telephone  Company  objects  to  restoring  this 
connection  upon  a  free-exchange  basis,  partly  on  the  ground  that 
no  revenue  will  be  derived  from  this  particular  line,  and  partly 
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on  the  ground  that  it  is  unreasonable  to  require  physical  connec- 
tion on  the  basis  of  free  exchange  of  service  between  Merton  and 
Pewaukee  when  the  practice  of  furnishing  physical  connection  on 
such  free  exchange  basis  is  not  generally  enforced. 

The  practice  of  furnishing  physical  connection  between  tele- 
phone companies  on  a  free-exchange  basis  is  not  generally  f ol- 
lowedy  for  generally  the  interconununication  is  an  additional 
service  that  the  ordinary  subscriber  does  not  wish,  and  therefore 
it  would  be  unreasonable  to  asse^  a  rate  against  the  general 
subscriber  in  order  to  maintain  a  special  service  for  the  special 
benefit  of  the  few.  Usually  additional  service  of  this  character 
should  be  in  a  large  measure  self-supporting,  and  therefore  inter- 
communications between  telephone  exchanges  necessitate  charges 
of  some  nature  to  cover  the  additional  expense.  Much  testimony 
in  this  case  is  to  the  effect  that  the  interchange  of  service  for 
which  the  petitioner  has  brought  these  proceedings  is  not  in  fact 
an  additional  service  to  the  ordinary  subscriber,  but  that  in  fact 
the  ordinary  subscribers  to  both  companies  to  a  large  extent  were 
induced  ie  becomfe  such  subscribers  because  they  would  be  fur^ 
nished  the  free  exchange  which  is  here  claimed,  and  it  is  argued 
that  this  through  line  may  be  treated  as  a  part  of  the  general 
facilities  of  the  utility  to  the  use  of  which  its  subscribers  were 
entitled  without  regard  to  whether  or  not  the  connecting  line  pro- 
duced a  separate  revenue.  . 

The  Pewaukee-Sussex  Telephone  Company  urged  that  its  sub- 
scribers understood  that  the  free  service  between  the  two  com- 
panies might  be  discontinued  at  any  time.  From  the  testimony, 
however,  it  cannot  be  inferred  that  these  subscribers  are  willing 
to  see  the  line  discontinued,  or  that  its  permanent  discontinuance 
might  not  result  in  a  considerable  readjiistment  of  the  subscribers. 
It  is  certain  that  those  who  took  service  during  the  period  in 
which  free  exchange  was  given  understood  that  their  contracts 
permitted  them  to  call  persons  attached  to  the  Merton  lines  free 
of  charge.  Inquiry  as  to  whom  such  an  understanding  must 
have  been  given  discloses  the  information  that  since  1907 — ^the 
date  of  the  first  financial  report  to  the  Commission — ^the  number 
of  subscribers  of  the  Pewaukee-Sussex  Company  has  increased 
from  160  to  267.  More  than  40  per  cent  of  the  present  sub- 
scribers of  this  company,  therefore,  came  onto  the  lines  with  the 
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understanding  that  they  were  to  obtain  free  exchange  with  the 
Merton  Telephone  Company.  If  consideration  were  given  to 
the  situation  of  the  latter  company  with  regard  to  the  number 
of  its  subscribers  who  have  taken  service  since  the  establishment 
of  free  exchange,  a  still  greater  proportion  of  the  total,  number 
is  shown.  The  reports  indicate  that  in  1907  the  Merton  Tele- 
phone Company  had  50  subscribers,  while  in  1916  the  number 
had  increased  to  129. 

It  is  apparent  that  a  large  proportion  of  the  subscribers  of  the 
companies  came  onto  the  lines  since  the  establishment  of  physical 
connection  between  them.  Some  consideration  must  be  given  to 
the  physical,  social,  and  commercial  relation  of  the*  communities 
involved  so  as  to  determine  to  what  probable  degree  the  takers 
of  service  were  influenced  by  a  desire  for  intercommunication. 
Pewaukee  is  a  village  of  about  750  inhabitants,  located  on  the 
main  line  of  the  Chicago,  Milwaukee,  &  St.  Paul  Railway  be- 
tween Milwaukee  and  Watertown.  Merton  is  a  hamlet  located 
about  5  miles  northwest  of  Pewaukee  on  the  Chicago  &  North- 
western Railway.  The  country  surrounding  the  vill^e  of  Pe- 
waukee is  very  rich  ai^d  very  thickly  populated.  The  lines  of 
the  respondent  company  extend  out  of  Pewaukee  northward  ter- 
minating at  what  is  known  as  the  Lisbon  plank  road,  a  main  high- 
way extending  east  and  west  in  this  vicinity,  while  the  lines  of 
the  complainant  company  extend  southward  from  the  village  of 
Merton  to  and  along  the  same  highway.  This  is  in  the  famous 
lake  region  of  Waukesha  county,  Pewaukee  being  located  on 
the  lake  of  the  same  name,  and  the  telephone  company  serving 
that  community  has  lines  running  out  to  the  cottages  along  the 
lakeshore.  It  is  impossible  that  the  relations  between  the  vil- 
lages should  be  other  than  very  closely  interwoven.  This  con- 
clusion is  strengthened  by  the  fact  that  notices  of  proposed  exten- 
sions of  the  Pewaukee-Sussex  Telephone  compfwiy  northward 
from  the  present  termini  of  the  lines  have  been  filed  on  different 
occasions,  and,  upon  objection  by  the  Merton  Telephone  Com- 
pany, hearings  have  been  held  in  which  it  has  been  made  to  ap- 
pear that  there  are  many  residents  of  the  territory  now  occupied 
by  the  Merton  Telephone  Company  that  have  a  considerable 
part  of  their  business  and  social  interests  in  the  territory  occu- 
pied by  the  Pewaukee-Sussex  Company.     Because  of  the  free 
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exchange  between  the  companies,  the  Commission  has  not  author- 
ized the  construction  of  extensions  into  the  territory  occupied  by 
the  Merton  Telephone  Company,  the  theory  being  that  to  do  so 
would  probably  result  in  a  widespread  loss  of  subscribers  by  that 
company  and  a  consequent  impairment  of  its  investment  without 
the  accrual  of  any  considerable  advantage  to  the  subscribers  who 
thus  got  direct  connection  with  the  lines  of  the  Pewaukee  Tele- 
phone Company.  In  a  case  decided  on  August  27,  1914  (Be 
Pewaukee-Sussex  Teleph.  Co.  15  Wis.  E.  C.  R  67),  the  Com- 
missicm  said :  ^'The  subscriber  himself  testified  that  most  of  his 
business  interests  lay  within  the  village  of  Pewaukee,  but  even 
in  that  situation  his  needs  would  seem  to  be  adequately  met  by 
the  service  of  the  Merton  Telephone  Company,  since  physical 
connection  exists  between  tiiat  system  and  the  Pewaukee-Sussex 
systeuL" 

It  is  argued  by  the  Pewaukee-Sussex  Telephone  Company  that 
the  communication  between  the  two  companies  has  become  so 
heavy  as  to  be  burdensome,  and  that  the  imposition  of  a  charge 
for  interchange  of  service  has  become  necessary  in  order  to 
relieve  the  company  of  this  burden.  Yet  it  is  very  clear  that 
this  service,  for  whidi  both  lines  contracted  when  they  secured 
a  large  portion  of  their  present  subscribers,  is  an  outgrowth  of 
the  policy  adopted  by  both  companies  through  which  the  sub- 
scribers were  secured,  and  in  fact  testifies  to  the  neighborhood 
character  of  both  companies.  '  Furthermore,  there  is  considera- 
ble question  whether  the  through  line  might  not  well  be  taken 
as  a  part  of  the  general  facilities  of  the  utility,  to  the  use  of 
which  the  subscribers  are  entitled  without  regard  to  whether  or 
not  this  particular  through  line  produces  revenue. 

The  case,  however,  is  peculiar  in  another  respect  Both  com- 
panies are  shown  by  their  financial  reports  to  have  flourished 
under  the  system  of  free  intercommunication,  and  it  certainly  is 
not  clear  that  the  maintainance  of  this  free  service  would  result 
in  an  unreasonable  hardship  to  either  company  through  low  earn- 
ings. An  examination  into  the  financial  condition  of  the 
Pewaukee-Sussex  Company  shows  it  on  the  whole  to  be  very 
satisfactory.  For  the  eighteen-month  period  ending  December 
31,  1914,  the  operating  revenues  as  reported  by  the  Pewaukee- 
Sussex  Company  were  $6,238.19.     Operating  expenses,  includ- 
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ing  taxes,  but  exclusive  of  any  allowance  for  depreciation  and 
interest,  were  $3,702.04,  leaving  $2,536.16  available  for  depre- 
ciation and  interest.  The  par  value  of  stock  issued  and  out- 
standing is  $5,000,  but  the  value  of  the  property  as  reported  is 
$12,024.35.  The  company  has  reinvested  its  earnings  in  prop- 
erty so  as  to  bring  the  actual  investment  far  above  the  amount  of 
stock  outstanding.  In  a  decision  rendered  on  August  1,  1911 
(In  Ke  Pewaukee-Sussex  Teleph.  Co.  7  Wis.  R.  C.  R.  466,  466), 
the  Commission  stated: 

"That  it  [the  Pewaukee-Sussex  Telephone  Company]  has  been 
in  operation  since  about  1904  and  has  extended  its  line  by  con- 
struction and  purchase  each  year  since  that  date,  so  that  the 
value  of  its  property  has  increased  from  less  than  $6,000  to 
nearly  $10,000 ;  that  all  of  these  extensions  have  been  paid  for 
out  of  earnings,  and  the  original  capitalization  of  $6,000  has  not 
been  increased ;  that  no  dividends  have  ever  been  paid  except  a 
dividend  of  3  per  cent,  which  was  declared  about  two  years  ago." 

On  the  same  page,  in  speaking  of  the  valuation  of  $9,727.66, 
as  testified  to  at  a  hearing  held  in  July,  1911,  the  Commission 
said: 

"This  valuation  is  so  moderate  in  comparison  with  that  of 
other  plants  in  the  state,  both  as  reported  by  such  plants  them- 
selves and  as  determined  in  various  cases  by  the  engineering 
staff  of  the  Commission,  that  it  may  safely  be  accepted  as  repre- 
senting the  amount  upon  which  interest  and  depreciation  should 
be  earned." 

There  seems  to  be  no  reason  to  question  the  additions  to  prop- 
erty and  plant  reported  by -the  company  since  July,*  1911,  which 
bring  the  total  cost  of  property  and  plant  as  of  December  31, 
1914,  up  to  $12,024.36.  In  round  numbers,  $12,000  may  be 
accepted  as  the  value  of  the  property  for  the  purpose  of  comput- 
ing the  allowance  for  interest  and  depreciation.  Assuming  a 
rate  for  interest  and  depreciation  combined  of  14  per  cent  per 
year,  the  amount  which  should  be  available  to  meet  these  require- 
ments during  the  year  and  a  half  ended  December  31,  1914,  was 
$2,620.  As  the  report  of  the  company  shows  that  $2,536.15 
was  the  gross  income  available  for  interest  and  depreciation 
charges  during  an  eighteen-month  period  in  which  free  connec- 
tion actually  existed  between  Merton  and  Pewaukee,  it  can  hardly 
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be  held  that  the  failure  of  this  trunk  lii^  to  produce  a  revenue 
separate  and  distinct  from  the  general  exchange  revenue  would 
result  in  the  utility  being  required  to  furnish  service  under  un- 
reasonable conditions. 

It  is  clear,  that  a  failure  to  have  connection  between  the  two 
companies  must  result  in  a  considerable  readjustment  of  terri- 
torial limitations,  and  probably  the  company  radiating  from  the 
larger  center  would  encroach  upon  the  territory  of  the  other  com- 
pany, as  is  already  forecast  by  attempts  that'  have  been  made  to 
get  authority  to  extend  into  Merton  Telephone  Company  terri- 
tory. The  same  result,  to  a  large  extent,  may  be  anticipated 
from  any  burdensome  charge  for  intercommunication. 

Now  the  statute  providing  that  the  Commission  may  order 
physical  connection  between  companies  (§  1797m-4)  permits 
such  connection  to  be  made  only  when  ^'such  use  or  such  physical 
connection  would  not  result  in  irreparable  injury  to  the  owner 
or  other  users  of  such  equipment, — nor  in  any  substantial  detri- 
ment to  the  service  to  be  rendered."  As  a  corollary  to  tjiis 
proposition,  it  would  seem  that  the  Commission  should  not  per- 
mit the  discontinuance  of  a  physical  connection,  or  an  arbitrary 
or  too  radical  change  in  the  conditions  upon  which  such  connec- 
tion will  be  continued,  when  such  arbitrary  or  too  radical  change 
of  condition  would  result  in  irreparable  injury  to  one  of  the 
companies,  and  the  continuance  of  the  former  condition  would  not 
be  a  hardship  for  the  other  company. 

Under  all  of  the  circumstances  of  this  case,  it  appears  to  be 
beyond  dispute  that  no  financial  injury  will  come  to  the 
Pewaukee-Sussex  Company,  and  that  no  burden  will  be  cast  upon 
that  company  by  the  restoration  of  the  physical  connection  and  the 
imposition  of  a  charge  which,  while  not  yielding  a  large  revenue, 
will  yield  some  revenue  and  at  the  same  time  tend  to  discourage 
unnecessary  talking,  for  it  frequently  happens  that  the  volume  of 
traflSc,  and  sometimes  of  unnecessary  traffic,  is  so  large  as  to 
seriously  interfere  with  the  use  of  the  line  when  required  for 
more  important  business.  The  charge  which  we  hereinafter 
order,  we  think,  will  eliminate  this,  and  at  the  same  time  it  will 
produce  some  revenue  fully  compensatory  for  the  service  ren- 
dered under  all  the  circumstances  of  this  case,  a  case  presenting 
somewhat  unusual  features  where  two  companies  have  largely 
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obtained  their  subscribers  through  the  offering  of  free  exchange, 
and  where  both  companies  have  become  quite  prosperous  without 
a  toll  charge,  and  yet  where  one  of  the  companies  now  refuses 
to  maintain  the  free  service. 

[2]  The  testimony  showed  that  the  number  of  calls  passing 
from  Pewaukee  to  Merton  about  equalled  the  number  of  calls 
from  Merton  to  Pewaukee.  This  testimony  was  based  upon  a 
peg  count  said  to  have  been  taken  by  the  Merton  Telephone  Com- 
pany. It  was  not  contended  that  this  was  not  the  fact.  If  the 
interchange  of  messages  is  about  equal,  the  switching  service 
performed  by  one  company  would  approximate  that  performed 
by  the  other.  The  Merton  Telephone  Company  built  the  entire 
through  line  from  Merton  to  Pewaukee-Sussex  switching  board 
at  Pewaukee.  For  a  distance  of  about  2  miles  the  wire  was 
strung  on  the  poles  of  the  Pewaukee  company.  The  investment 
that  the  latter  company  has  in  the  equipment  required  to  give  the 
service  to  Merton  is  thus  seen  to  be  comparatively  small. 

We  find  that  public  convenience  and  necessity  require  the 
physical  connection  prayed  for,  and  that  such  physical  connec- 
tion will  not  result  in  irreparable  injury  to  the  owners  or  other 
users  of  the  facilities  of  such  public  utilities,  nor  in  any  sub- 
stantial detriment  to  the  service  to  be  rendered  by  such  public 
utilities. 

The  order  for  the  equal  division  of  all  tolls  is  based  on  such 
traffic  data  as  are  available  at  this  time,  which  seem  to  show  that 
the  originating  calls  are  about  equal  on  each  line.  Should  fur- 
ther experience  develop  the  fact  that  this  is  not  substantially 
correct,  upon  further  application  to  the  Commission,  the  ques- 
tion of  changing  from  a  basis  of  equal  division  of  tolls  to  pay- 
ment on  a  basis  of  originating  calls  will  be  considered  by  the 
Commission. 

It  is  therefore  ordered,  (1)  That  the  Pewaukee-Sussex  Tele- 
phone Company  repair  its  end  of  the  trunk  line  between  Merton 
and  Pewaukee  and  restore  the  service  between  Pewaukee  and 
Merton ; 

(2)  That  a  toll  charge  of  3  cents  per  call  be  made  on  all  com- 
pleted calls  from  one  system  to  the  other,  and  the  total  toll  charge 
shall  be  equally  divided  between  the  two  companies,  tho  division 
to  be  made  every  three  months.     The  company  on  whose  lines 
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the  call  originates  shall  be  responsible  for  the  toll  charge  therefor. 
Either  company,  however,  may  at  its  option  either  collect  for 
such  charge  from  its  subscribers,  or  it  may  itself  absorb  such 
charges; 

(3)  Thirty  days  from  the  date  of  this  order  is  considered  a 
reasonable  time,  and  is  hereby  fixed,  for  the  restoration  of  the 
physical  connection  and  compliance  with  the  terms  hereof. 

Railroad  Conmiission  of  Wisconsin,  by  Carl  D.  Jackson,  Wal- 
ter Alexander,  Conmiissioners. 


UNITED  STATES  DISTRICT  COURT,  S.  D.  IOWA,  E.  D. 

IOWA  TELEPHONE  COMPANY 

V. 

CITY  OF  KEOKUK. 

(226  Fed.  82.) 

Ccnatitutional  law '•^  Requirement  of  telephone  franchise -^  Impair'^ 
tnent  of  contract  obligation  —  Reserved  power  to  alter,  amend,  or 
repeal, 

1.  An  ordinance  requiring  a  city  franchise  for  the  operation  of  a 
telephone  system  impairs  the  obligation  of  contract  rights  of  a  corpora- 
tion that  has  built  lines  in  city  streets  by  virtue  of  statutory  authority 
to  ^ise  the  public  highways,  although  constitutional  and  legislative  pro- 
visions reserve  the  right  to  amend  or  repeal  laws  for  the  creation  of  cor- 
porations or  the  granting  of  privileges,  and  to  alter  and  set  aside 
incoroorations,  and  to  regulate  and  withhold  franchises,  since  the  reser- 
vations pertain  only  to  corporate  existence  and  corporate  power,  and 
not  to  corporate  property. 

Franchisee -^  Telephone -^  Perpetual  franchise -^  Power  reserved  by 
state '^  Public  policy. 

2.  A  telephone  franchise  for  the  bare  right  to  the  use  of  streets, 
the  conditions  of  the  use  not  being  specified  and  the  state's  power  to 
fix  rates  and  r^ulations  being  reserved,  is  not  against  public  policy, 
although  the  franchise  is  perpetual. 

Municipalities  —  Po^cers  —  Franchises  —  Telephones, 

3.  A  city  cannot  require  a  telephone  company,  using  the  streets,  to 
obtain  a  franchise  from  it,  under  power  to  pass  ordinances  for  the  gen- 
eral welfare,  and  power  to  lay  out  and  alter  streets  and  other  high- 
ways. 

Telephones '-- Use  of  city  streets  ^^  Rights  acquired  by  state  legisla- 
tion, 

4.  A  statute  providing  that  no  future  law  relating  to  the  power 
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of  cities  shall  affect  special  charter  cities  unlesi  made  applicable  there- 
to does  not  affect  the  rights  of  a  telephone  company  in  the  streets  of  a 
special  charter  city,  acquired  imder  a  general  statute  authorizing  the 
construction  of  telephone  wires  in  the  highways  of  the  state,  although 
such  general  statute  is  not  made  applicable  to  charter  cities,  since  the 
statute  excluding  special  charter  cities  from  the  application  of  certain 
laws,  unless  specifically  made  applicable  thereto,  refers  to  laws  dealing 
with  city  powers,  while  the  general  statute  authorizing  the  construction 
of  telephone  wires  in  the  streets  relates  to  the  powers  of  the  state.  ' 

Municipal itiea '^  Powers '•-' E8toppel  hy  telephone  company  to  deny-^ 
Acceptance  of  franchise, 

6.  A  telephone  company  is  not  estopped  from  asserting  a  statutory 
right  to  use  city  streets,  or  from  denying  the  power  of  the  city  to  re- 
quire it  to  obtain  a  city  franchise,  by  the  fact  that  its  predecessor  ac- 
cepted an  ordinance  granting  a  city  franchise  and  specifying  the  con- 
ditions under  which  the  streets  should  be  used,  it  appearing  that  the  city 
was  without  power  to  grant  such  franchises. 

Constitutional  law  —  Impairment  of  contract  obligation  —  Use  of  city 
streets  —  Franchise, 

6.  A  telephone  company  cannot  be  devested  of  a  state  contract 
right  to  use  city  streets  by  an  ordinance  requiring  it  to  obtain  a  fran- 
chise from  the  city,  since  the  state  cannot  indirectly  revoke  rights  that 
it  cannot  directly  revoke. 

Hates '^  Telephones '^  Power  of  municipality. 

7.  A  city  cannot  fix  telephone  rates  under  power  to  pass  ordi- 
nances for  the  general  welfare  and  power  to  regulate  telephone  wires, 
especially  where  an  express  power  to  fix  rates  for  water,  gas,  and  elec- 
tricity does  not  mention  telephones. 

[June  19,  1915.] 

On  exception  to  a  Master's  report  in  a  suit  by  the  Iowa  Tele- 
phone Company  against  the  City  of  Keokuk,  holding  invalid  an 
ordinance  requiring  all  telephone  companies  to  obtain  franchises 
from  the  city,  in  so  far  as  the  ordinance  affects  the  company; 
exceptions  overruled. 

Appearances :  Parker,  Parrish,  &  Miller,  and  Hazen  I.  Saw- 
yer, for  complainant;  W.  B.  Collins,  H.  R.  Collins,  and  Theodore 
A.  Craig,  City  Atty.,  for  defendant. 

Wade,  District  Judge,  delivered  the  opinion  of  the  court: 

1.  The  complainant,  the  Iowa  Telephone  Company,  and  its 

grantors,  have  been  occupying  the  streets  of  Keokuk,  Iowa  (a 

special  charter  city),  since  about  1882,  and  large  sums  of  money 

have  been  expended  in  building  and  equipping  its  telephone  sys- 
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tern  and  exchange,  to  meet  the  needs  of  the  people  of  Keokuk, 
and  to  furnish  facilities  for  long-distance  messages  in  this  and 
other  states.  On  August  2,  1913,  an  ordinance  was  duly  passed 
by  the  city  of  Keokuk,  which  fixed  the  maximum  rates  which 
could  be  charged  by  any  telephone  company  in  that  city,  and 
which  also  provided: 

*^t  shall  be  unlawful  for  any  person  or  corporation  to  operate 
a  telephone  plant  in  the  city  of  Keokuk,  without  a  franchise 
granted  by  said  city." 

— and  fixing  a  penalty  for  its  violation.  This  ordinance  being 
general,  and  applying  to  all  persons  and  corporations,  the  Iowa 
Telephone  Company  commenced  this  action  to  test  the  validity 
of  said  ordinance  as  it  affected  said  corporation. 

Issue  being  joined,  the  case  was  referred  to  Honorable  Robert 
Sloan,  special  master,  before  whom  the  case  was  tried,  reserving 
by  special  agreement  the  trial  of  the  questions  as  to  whether,  in 
case  it  should  be  held  that  the  city  had  the  power  to  fix  the 
maximum  rates,  the  rates  fixed  by  the  ordinance  were  confisca- 
tory. On  January  7,  1914,  the  master  filed  his  report,  setting 
forth  the  facts,  and  holding  as  conclusions  of  law  that  the  ordi- 
nance was  invalid  in  so  far  as  it  purported  to  affect  any  of  the 
rights  of  the  complainant  herein  to  use  the  streets,  and  that  it 
was  also  invalid  in  so  far  as  it  attempted  to  fix  the  TnairiTnTTm 
rates  for  telephone  service  of  the  complainant  in  the  city  of 
Keokuk.  The  case  comes  before  the  court  upon  exceptions  to 
the  master's  report. 

2.  It  will  be  seen  that  the  case  presents  two  questions :  First, 
has  the  city  of  Keokuk  power  to  prohibit  complainant  from 
continuing  its  business  in  the  city  of  Keokuk,  without  first  pro- 
curing a  franchise  ?  And,  second,  has  the  city  of  Keokuk  power 
to  fix  the  maximum  rates  to  be  charged  by  the  Iowa  Telephone 
Company  operating  within  the  confines  of  the  city  ? 

The  validity  of  the  ordinance,  making  it  "unlawful  for  any 
person  or  corporation  to  operate  a  telephone  plant  in  the  city  of 
Keokuk  without  a  franchise  granted  by  said  city,"  in  so  far  as  it 
may  affect  other  persons  or  corporations,  is  not  before  the  court, 
and  is  not  decided.  The  power  of  the  city  to  fix  rates  for  tele- 
phones is  involved  only  as  to  the  Iowa  Telephone  Company,  com- 
plainant herein. 
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[1]  3.  First.  Is  the  ordinance,  which  provides  that  it  "shall 
be  unlawful  for  any  person  or  corporation  to  operate  a  teleph(me 
plant  in  the  city  of  Keokuk  without  a  franchise  granted  by  said 
city,"  valid  as  to  the  complainant  herein  ? 

Different  ordinances  prior  to  1913  are  relied  upon  by  the  city 
in  support  of  the  ordinance  of  1913  as  it  affects  complainant, 
and  special  reliance  is  placed  upon  the  fact  that  Keokuk  is  a 
'  special  charter  city ;  but  I  deem  it  advisable  to  first  consider  the 
rights  of  complainant  under  the  general  law,  as  applied  to  cities 
incorporated  under  the  general  laws  of  the  state,  without  refer- 
ence to  any  ordinances  heretofore  adopted.  Thus  construed,  U 
does  not  present  a  question  new  to  the  courts  of  Iowa.  In  fact, 
the  principal  questions  involved  have  all  been  definitely  decided 
by  the  supreme  court  of  this  state. 

Section  780  of  the  Iowa  Code  of  1851  provided: 

"Any  person  or  company  may  construct  a  telegraph  line  along 
the  public  highways  of  this  state,  or  across  the  rivers  or  over  any 
lands  belonging  to  the  state  or  to  any  private  individual,  and 
may  erect  the  necessary  fixtures  therefor." 

This  was  enacted  as  §  1348  of  the  Revision  of  1860,  and 
again  as  §  1324  of  the  Code  of  1873.  In  1882  it  was  amended 
(chapter  104  of  the  Acts  of  the  Nineteenth  General  Assembly), 
by  inserting  the  words  ^*or  telephone"  after  the  word  "telegraph." 
In  1888  the  legislature  for  the  first  time  gave  direct  power  to 
cities  to  "regulate"  telephone  and  telegraph,  electric  light,  dis- 
trict telegraph,  and  other  electric  wires.  Chapter  16,  Acts  of  the 
Twenty-Second  General  Assembly. 

The  first  legislation  in  Iowa  in  which  cities  were  directly  em- 
powered to  grant  authority  to  telephone  systems  appears  in  the 
Code  of  1897,  as  follows: 

"Sec.  775.  Regulation  as  to  Electric  Wires. — Cities  and 
towns  shall  have  the  power  to  authorize  and  regulate  telegraph, 
district  telegraph,  telephone,  street  railway  and  other  electric 
wires." 

Or,  as  applied  to  cities  acting  under  special  charter : 

"Sec.  955.  .  .  .  They  may  also  grant  individuals  or  pri- 
vate corporations  the  authority  to  erect,  maintain  or  purchase 
such  works  or  plants,  or  railways,  street  railways  or  telephone 

systems,  for  the  term  of  not  more  than  twenty-five  years,  and  may 
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renew  or  extend  the  term  of  such  grants  for  a  period  not  exceed- 
ing twenty-five  years;  but  no  exclusive  franchise  shall  be  thus 
granted,  extended,  or  renewed,  and  no  franchise  shall  be  granted 
or  authorized,  until  after  notice  of  the  application  therefor  has 
be«i  published  once  each  week  for  four  consecutive  weeks  in 
-some  newspaper  published  in  such  city.  [23  G.  A.  chap.  11, 
§  1 ;  22  G.  A.  chap.  11,  §§  1,  2 ;  22  G.  A.  chap.  26 ;  14  G.  A. 
chap.  78,  §§  2-5;  C.  '73,  §  471.]'^ 

The  direct  question  as  to  the  power  of  a  city  to  grant  authority 
for  the  establishment  of  a  telephone  system  came  before  the  su- 
preme court  in  Chamberlain  v.  Iowa  Teleph.  Co.  119  Iowa,  619, 
93  N.  W.  596.  In  this  case  plaintiffs  brought  an  action  to 
restrain  the  Iowa  Telephone  Company  from  occupying  the  streets 
and  alleys  of  the  city  of  Des  Moines,  because  it  had  no  franchise 
granted  by  said  city,  and  no  authority  to  use  the  streets  of  said 
city.  The  supreme  court  passed  directly  upon  the  question  as 
to  whether  or  not,  under  the  legislation  prior  to  the  Code  of  1897, 
a  telephone  company  had  the  right  to  use  the  streets  of  a  city  for 
the  purpose  of  maintaining  its  poles  and  wires,  without  any  direct 
authority  from  the  city  itself. 

The  facts  imder  which  the  Iowa  Telephone  Company  occu- 
pied the  streets  of  the  city  of  Des  Moines  were  very  similar  to 
the  facts  under  which  the  same  company,  complainant  herein, 
occupies  the  streets  of  the  city  of  Keokuk.  The  supreme  court 
directly  held  that  the  term  "public  highways,"  as  used  in  §  780 
of  ^e  Code  of  1851,  re-enacted  as  aforesaid  as  §  1348  of  the 
Kevision  and  §  1324  of  the  Code  of  1873,  included  the  streets 
and  alleys  of  an  incorporated  town  or  city.  The  court  uses  this 
language: 

"Whatever  rights  telegraph  companies  were  given  by  the  orig- 
inal act  were  conferred  upon  telephone  companies  by  chapter  104 
of  the  Laws  of  the  Nineteenth  General  Assembly.  It  matters  not 
whether  telegraph  companies  made  a  limited  use  of  the  streets 
and  alleys  of  cities  or  not.  They  were  not  so  limited  by  the  law, 
and  this  was  well  known.  It  was  also  known  by  all  that  the 
principal  business  of  telephone  companies  was  confined  to  urban 
ways.  True,  they  had  then  used  rural  ways  to  a  limited  extent, 
and  it  may  have  been  apparent  to  the  legislature  that  the  rural 
service  would  be  extended,  and  the  long-distance  phone  finally 
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become  one  of  the  great  public  conveniences  and  necessities  which 
it  now  is.  But,  notwithstanding  this,  they  were  given  the  use 
of  highways  and  streets  without  limitation,  and  without  control 
by  city  authorities.  If  the  legislature  had  intended  to  limit  their 
use  of  the  streets  to  long-distance  service,  it  would  doubtless  have 
done  so  by  the  use  of  apt  words.  That  such  was  not  its  intention 
is  further  manifest  from  the  fact  that  prior  to  the  amendatory  act 
in  question  this  court  had  practically  held  that  the  words  *tele- 
graph  companies,'  as  used  in  the  statute,  included  telephone  com- 
panies. Iowa  Union  Teleph.  Co.  v.  Board  of  Equalization,  67 
Iowa,  250,  25  N.  W.  155 ;  Franklin  v.  Northwestern  Teleph.  Co. 
69  Iowa,  97,  28  K  W.  461." 

This  was  a  well-considered  case,  and  the  authorities  are  fully 
reviewed,  and  the  court  sums  up  in  the  following  language : 

"We  reach  the  conclusion  that  the  defendant's  use  of  the  streets 
and  alleys  in  Des  Moines,  is  authorized  by  the  statute." 

The  same  conclusion  was  reached  by  the  supreme  court  in 
State  V.  Nebraska  Teleph.  Co..  127  Iowa,  194,  103  N.  W.  120, 
in  which  the  court  says : 

"The  grant  to  use  the  streets  was  without  limitation  as  to  terri- 
tory, and  under  its  authority  there  can  be  no  question  as  to  the 
right  to  extend  the  service  to  meet  the  demands  of  the  public. 
The  very  nature  of  the  business  demands  the  use  of  many  streets, 
and  may  demand  the  use  of  every  street  in  the  city,  and  this  was 
doubtless  contemplated  by  the  legislature  when  the  unlimited 
grant  was  made." 

These  two  cases  were  decided  with  relation  to  righ1»  acquired 
by  telephone  companies  prior  to  the  Code  of  1897.  The  supreme 
court  later  considered  the  question  as  to  the  right  to  use  the 
streets  by  companies  whose  rights  accrued  subsequent  to  the  Code 
of  1897.  East  Boyer  Teleph.  Co.  v.  Vail,  —  Iowa,  — ,  129  N. 
W.  298;  Farmers'  Teleph.  Co.  v.  Washta,  157  Iowa,  447,  133 
K  W.  361 ;  East  Boyer  Teleph.  Co.  v.  Vail,  —  Iowa,  — ,  136 
K  W.  120;  East  Boyer  Teleph.  Co.  v.  Vail,  166  Iowa,  1226, 

147  N.  W.  327. 

I  have  carefully  considered  these  cases,  but  I  find  nothing  in 

them  which  modifies  the  rule  laid  down  in  Chamberlain  v.  Iowa 

Teleph.  Co.  and  State  v.  Nebraska  Teleph.  Co.     In  fact,  the 

court  in  the  Washta  Case  expressly  recognizes  the  rule  in  the 
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Chamberlain  Case,  and  denies  any  intention  of  modifying 
the  same.    The  following  language  is  used^ 

"The  case  of  Chamberlain  v.  Iowa  Teleph.  Co.  supra,  on  which 
appellants  place  much  reliance,  is  not  here  a  controlling  authority. 
The  telephone  line  or  system  there  in  controversy  had  been 
erected,  and  the  rights  of  the  company  had  vested,  under  a  gen- 
eral statute  substantially  identical  with  the  present  Code,  §  2158. 
This  was,  however,  prior  to  the  enactment  found  in  Code,  §§  775 
and  776,  and  the  effect  of  these  provisions  and  the  authority  and 
power  thereby  vested  in  cities  and  towns  was  in  no  manner  dis- 
cussed or  considered.  The  one  thing  there  considered  was  the 
construction  of  the  general  statute,  authorizing  persons  and  cor- 
porations to  erect  telegraph  and  telephone  lines  on  all  the  public 
highways  of  the  state;  and  it  was  held  that  the  words  'public 
highways'  necessarily  included  city  streets,  and  that  the  tele- 
phone company's  rights  therein  were  therefore  not  referable  to 
any  grant  or  franchise  from  the  city.  With  the  correctness  of 
that  decision,  upon  the  issue  as  there  made,  we  have  here  no 
quarrel." 

It  is  the  duty  of  this  court  to  accept  the  foregoing  decisions  of 
the  highest  court  of  the  state  as  correctly  interpreting  the  legis- 
lative will.  Hamilton  Gaslight  &  Coke  Co.  v.  Hamilton,  146 
TI.  S.  258,  36  L.  ed.  963,  13  Sup.  Ct.  Eep.  90;  Louisville,  N.  O. 
&  T.  K.  Co.  V.  Mississippi,  133  U.  S.  587,  33  L.  ed.  784,  2 
Inters.  Com.  Rep.  801,  10  Sup.  Ct.  Rep.  348;  Detroit  v.  Os- 
borne, 135  TI.  S.  492,  34  L.  ed.  260,  10  Sup.  Ct.  Rep.  1012. 

4.  But  even  if  it  were  an  original  question,  upon  which  the 
state  court  had  not  expressed  an  opinion,  I  should  have  to  reach 
the  same  conclusion.  The  word  "highways"  may  be  construed, 
under  the  authorities,  as  meaning  merely  country  roads,  or  as 
including  streets  of  cities  and  towns.  As  applied  to  telephone 
companies,  §  1324  of  the  Code  of  1873,  as  amended  by  the  Acts 
of  the  Nineteenth  General  Assembly,  should  have  the  same  con- 
struction as  it  would  have  with  reference  to  the  authority  to 
construct  a  "telegraph  line,"  because  there  was  no  change  made 
in  the  section ;  the  words  "or  telephones"  being  simply  inserted 
therein.  It  is  easy  to  see  why  the  legislature  should  have  an 
intention  to  grant  to  telegraph  lines  and  telephone  lines  the  right 

to  erect  their  poles  and  wires,  not  only  upon  the  public  high- 
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ways,  but  upon  the  city  streets  as  well.  In  fact,  the  grant  to 
use  the  highways  in  the  country  would  be  of  little  value  if  the 
same  grant  did  not  authorize  the  use  of  the  streets  of  the  town 
or  city.  Neither  telegraph  lines  nor  telephone  lines  are  of  any 
practical  use,  unless  they  are  permitted  to  enter  the  towns  and 
cities.  It  is  at  these  points  that  the  public  reach  them.  It  is  in 
the  centers  of  population  that  these  great  public  utilities  must  of 
necessity  establish  their  offices  and  their  points  of  communication. 
The  state  was,  and  is,  interested  in  the  development  of  these 
means  of  communication,  and  it  is  hardly  conceivable  that  in  the 
early  days  the  legislature  would  enact  a  law  which  contemplated 
that  every  town  and  city  would  have  the  power  to  stop  the  con- 
struction of  telegraph  and  telephone  lines  at  the  corporate  limits, 
and,  if  they  desired,  bar  them  from  entrance.  Such  legislation 
might  result  in  having,  not  continuous  lines  of  telegraph  wires 
and  telephone  wires,  but  short  sections,  separated  from  each  other 
by  the  adverse  sentiment  of  different  communities.  As  the  su- 
preme court  of  Iowa  said  in  State  v,  Nebraska  Teleph.  Co.  supra : 
"The  very  nature  of  the  business  demands  the  use  of  many  streets, 
and  may  demand  the  use  of  every  street  in  the  city,  and  this  was 
doubtless  contemplated  by  the  legislature  when  the  unlimited 
grant  was  made." 

It  is  equally  true  that  the  "very  nature  of  the  business  de- 
mands the  use"  of  streets  of  the  city  in  connection  with  the 
country  highways.  The  same  question  has  arisen  in  different 
states,  and  the  rulings  have  been  almost  uniformly  in  accordance 
with  the  holding  in  the  Chamberlain  Case.  Duluth  v.  Duluth 
Teleph.  Co.  84  Minn.  486,  87  N.  W.  1127;  Abbott  v.  Duluth 
(C.  C.)  104  Fed.  833;  Wisconsin  Teleph.  Co.  v.  Oshkosh,  62 
Wis.  32,  21  N.  W.  828 ;  State  ex  reL  Wisconsin  Teleph.  Co.  v. 
Sheboygan,  111  Wis.  23,  86  N.  W.  659 ;  State,  Duke,  Prosecu- 
tor, V.  Central  New  Jersey  Teleph.  Co.  53  N.  J.  L.  341,  11 
L.R.A.  664,  21  Atl.  460;  Cumberland  Teleph.  &  Teleg.  Co.  v. 
United  States  Electric  R.  Co.  (C.  C.)  12  L.E.A.  544,  42  Fed. 
273;  Spence  v.  Milwaukee,  132  Wis.  669,  113  N.  W.  40;  Michi- 
gan Teleph.  Co.  v.  Benton  Harbor,  121  Mich.  512,  47  L.E.A 
104,  80  N.  W.  386;  Wichita  v.  Old  Colony  Trust  Co.  66  C.  C. 
A.  19,  132  Fed.  641 ;  Wichita  v.  Missouri  &  K.  Teleph.  Co.  70 
Kan.  441,  78  Pac.  886;  New  Hope  Teleph.  Co.  v.  Concordia, 
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81  Kan.  514,  106  Pac.  35 ;  Texarkana  v.  Southwestern  Teleg. 
&  Teleph.  Co.  48  Tex.  Civ.  App.  16,  106  S.  W.  917;  Inter-State 
Independent  Teleph.  &  Teleg.  Co.  v.  Towanda,  221  HI.  299, 
77  N.  E.  456 ;  Sunset  Teleph.  &  Teleg.  Co.  v.  Pomona,  97  C.  C. 
A.  251,  172  Fed.  829 ;  Eochester  v.  Bell  Teleph.  Co.  52  App. 
Div.  6,  64  N.  Y.  Supp.  804. 

5.  The  legislative  enactment  being  construed  to  include  city 
streets,  then  it  can  hardly  be  contended  that  with  reference  to 
persons  or  companies  accepting  the  privilege  granted,  and  invest- 
ing large  sums  in  establishing  lines  and  exchanges,  the  rights 
thus  acquired  can  be  taken  arbitrarily  away  by  subsequent  legisla- 
tion. The  wisdom  and  the  sense  of  justice  of  the  framers  of  the 
Constitution  of  the  United  States  are  admirably  reflected  in  that 
provision  which  prohibits  any  state  from  passing  any  "law  im- 
pairing the  obligation  of  contracts."  This  restraint  upon  the 
states  is  a  permanent  guaranty  in  behalf  of  the  humblest  citizen 
as  well  as  the  largest  corporation,  and  has  been  uniformly  upheld 
by  all  the  courts  of  the  country,  state  and  national,  in  -every  case 
where  it  has  been  attempted  by  legislation  to  deprive  men  or 
corporations  of  vested  rights  acquired  under  prior  enactments  of 
the  legislature.  It  was  this  constitutional  provision  which  the 
supreme  court  of  Iowa  applied  in  the  Chamberlain  Case  and  in 
the  Nebraska  Telephone  Case.  It  is  applied  by  the  Supreme 
Court  of  the  United  States  in  Louisville  v.  Cumberland  Teleph. 
&  Teleg.  Co.  224  U.  S.  649,  56  L.  ed.  934,  32  Sup.  Ct.  Rep. 
572,  in  which  it  is  said : 

"In  considering  the  duration  of  such  a  franchise,  it  is  neces- 
sary to  consider  that  a  telephone  system  cannot  be  operated  with- 
out the  use  of  poles,  conduits,  wires,  and  fixtures.  These  struc- 
tures are  permanent  in  their  nature  and  require  a  large  invest- 
ment for  their  erection  and  construction.  To  say  that  the  right 
to  maintain  these  appliances  was  only  a  license,  which  could  be 
revoked  at  will,  would  operate  to  nullify  the  charter  itself,  and 
thus  defeat  the  state's  purpose  to  secure  a  telephone  syst^  for 
public  use.  For,  manifestly,  no  one  would  have  been  willing  to 
incur  the  heavy  expense  of  installing  these  necessary  and  costly 
fixtures,  if  they  were  removable  at  will  of  the  city  and  the  utility 
and  value  of  the  fentire  plant  be  thereby  destroyed.  Such  a  con- 
struction of  the  charter  cannot  be  supported,  either  from  a  prac- 
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tical  or  technical  standpoint.  This  grant  was  not  at  will,  nor 
for  years,  nor  for  the  life  of  thfe  city.  Neither  was  it  made 
terminable  upon  the  happening  of  a  future  event;  but  it  was  a 
necessary  and  integral  part  of  the  other  franchises  conferred' 
upon  the  company,  all  of  which  were  perpetual  and  none  of  which 
could  be  exercised  without  this  essential  right  to  use  the  streets." 

It  was  applied  by  the  Supreme  Court  of  the  United  States  in 
Russell  V.  Sebastian,  233  U.  S.  195,  68  L.  ed.  912,  L.R.A.— , 
— ,  34  Sup.  Ct.  Rep.  517,  Ann.  Cas.  1914C,  1282,  in  the  fol- 
lowing language: 

"When  the  voice  of  the  state  declares  that  it  is  bound  if  ita 
oflFer  is  accepted,  and  the  question  simply  is  with  respect  to  the 
scope  of  the  obligation,  we  should  be  slow  to  conclude  that  only  a 
revocable  license  was  intended.  Moreover,  the  provision  plainly 
contemplated  the  establishment  of  a  plant  devoted  to  the  de- 
scribed public  service  and  an  assumption  of  the  duty  to  perform 
that  service.  That  the  grant,  resulting  from  an  acceptance  of 
the  state's  offer,  constituted  a  contract,  and  vested  in  the  accepting 
individual  or  corporation  a  property  right,  protected  by  the  Fed- 
eral Constitution,  is  not  open  to  dispute  in  view  of  the  repeated 
decisions  of  this  court.  New  Orleans  Gaslight  Co.  v.  Louisiana 
Light  &  H.  P.  &  Mfg.  Co.  115  U.  S.  650,  660,  29  L.  ed.  51G, 
520,  6  Sup.  Ct.  Eep.  252;  New  Orleans  Waterworks  Co.  v. 
Rivers,  115  TJ.  S.  674,  680,  681,  29  L.  ed.  525,  527,  528,  6  Sup. 
Ct.  Rep.  273 ;  Walla  Walla  v.  Walla  WaUa  Water  Co.  172  U.  S. 
1,  9,  43  L.  ed.  341,  345,  19  Sup.  Ct.  Rep.  77 ;  Louisville  v.  Cum- 
berland Teleph.  &  Teleg.  Co.  224  U.  S.  649,  663,  664,  56  L.  ed. 
934,  940,  941,  32  Sup.  Ct.  Rep.  572;  Grand  Trunk  Western  R 
Co.  V.  South  Bend,  227  U.  S.  544,  552,  57  L.  ed.  633,  639,  44 
L.R.A.(N.S.)  405,  33  Sup.  Ct.  Rep.  303;  Owensboro  v.  Cumber- 
land Teleph.  &  Teleg.  Co.  230  U.  S.  58,  65,  57  L.  ed.  1389,  1393, 
33  Sup.  Ct.  Rep.  988;  Boise  Artesian  Hot  &  Cold  Water  Co.  v. 
lioise  City,  230  U.  S.  84,  90,  91,  57  L.  ed.  1400,  1406,  1407,  33 
Sup.  Ct.  Rep.  997;  Dill.  Mun.  Corp.  5th  ed.  §  1242." 

The  legislation  (Code  1897)  must  be  construed  with  reference 

CO  this  constitutional  provision;  it  cannot  be  assumed  that  there 

was  any  intention  upon  the  part  of  the  legislature  to  violate  this 

constitutional  restraint.     So  that,  when  cities  were  finally  given 

the  power  "to  authorize,"  or  to  ^'grant  authority"  for,  the  erec- 
P.U.R.1916B. 
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tion  or  maintenance  of  telephone  systems,  it  is  clear  that  the 
legislature  did  not  intend  that  such  enactment  should  be  retro- 
active, or  that  it^  should  be  eflFectual  to  destroy  rights  already 
acquired.  It  is  apparent,  'of  course,  that  if  it  be  now  held  that, 
in  order  to  continue  to  transact  business  in  the  city  of  Keokuk, 
the  complainant  must  procure  a  franchise,  it  follows  that  it  must 
be  held  that  it  has  no  rights  whatsoever  in  the  streets,  and  unless 
it  can  procure  a  franchise,  which  of  course  is  optional  with  the 
city,  its  entire  property  in  the  city  of  Keokuk  is  worthless ;  not 
only  is  its  property  in  the  city  of  Keokuk  worthless,  but  its  lines 
extending  to  and  from  the  city  of  Keokuk  are  practically  value- 
less. Prior  to  the  Code  of  1897,  its  rights  in  the  city  of  Keokuk 
were  valuable,  and,  if  they  should  be  now  held  to  be  worthless, 
it  follows  that  the  complainant  has  been  deprived  of  valuable 
property  rights  by  an  act  of  the  legislature,  which  is  the  very 
thing  prohibited  by  the  Constitution, — the  fundamental  law  of 
the  land. 

6.  But  to  meet  this  counsel  insist  that  the  rights  acquired  by 
telegraph  and  telephone  companies  under  §  780  of  the  Code  of 
1851,  §  1348  of  the  Revision  of  1860,  §  1324  of  the  Code  of 
1873,  as  amended  by  chapter  104  of  the  Acts  of  the  Nineteenth 
General  Assembly,  were  granted  subject  to  an  express  reservation 
by  the  state,  which  enabled  the  state  to  at  any  time  withdraw 
the  privilege  granted.  Of  course,  the  contract  between  the  owner 
of  a  telegraph  or  telephone  company  and  the  state,  by  which  a 
right  is  granted  to  use  the  public  highways  and  streets  of  the 
state,  is  just  the  same  as  a  contract  between  two  individuals.  If 
there  is  an  express  power  to  revoke,  the  contract  and  rights  are 
accepted  with  full  knowledge  that  they  are  to  continue  only  until 
revoked,  and  the  party  accepting  such  rights  cannot  complain 
when  the  power  is  exercised ;  and  if  the  state  of  Iowa,  in  inviting 
telegraph  and  telephone  companies  to  occupy  the  highways  of 
the  state,  made  it  a  condition  of  the  privilege  conferred  that  it 
could  revoke  such  privilege  at  its  option,  then  those  who  accepted 
the  privilege  would  have  to  bear  the  loss  incident  to  the  exercise 
of  the  power  of  revocation  reserved. 

In  this  case  counsel  rely  upon  §  1090,  Code  of  1873  (§  1619, 

Code  of  1897),  as  an  express  reservation  by  the  state,  authorizing 

it  to  at  any  time  withdraw  or  revoke  any  right  or  franchise 
P.U.R.1916B. 
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which  the  telephone  company  acquired  by  constructing  its  lines 
under  authority  of  §  1324  of  Code  of  1873,  as  amended  by  chap- 
ter 104  of  the  Acts  of  the  Nineteenth  Gener^  Assembly.  The 
section  relied  upon  is  as  follows :  * 

"The  articles  of  incorporation,  by-laws,  rules,  and  regulations 
of  corporations  hereafter  organized  under  the  provisions  of  this 
title,  or  whose  organization  may  be  adopted  or  amended  here- 
under, shall,  at  all  times,  be  subject  to  legislative  control,  and 
may  be,  at  any  time,  altered,  abridged,  or  set  aside  by  law,  and 
every  franchise  obtained,  used,  or  enjoyed  by  such  corporation, 
may  be  regulated,  withheld,  or  be  subject  to  conditions  imposed 
upon  the  enjoyment  thereof,  whenever  the  general  assembly  shall 
deem  necessary  for  the  public  good." 

Eeference  is  also  made  to  §  13,  art.  8,  of  the  Constitution  of 
Iowa,  which  is  as  follows : 

"Subject  to  the  provisions  of  this  article,  the  general  assembly 
shall  have  power  to  amend  or  repeal  all  laws  for  the  organization 
or  creation  of  corporations,  or  granting  of  special  or  exclusive 
privileges  or  inmiunities,  by  a  vote  of  two  thirds  of  each  branch 
of  the  general  assembly;  and  no  exclusive  privileges,  except  as 
in  this  article  provided,  shall  ever  be  granted." 

The  argument  in  support  of  the  claim  that  these  provisions 
constitute  an  expressed  reservation  of  power  to  enact  §§  775  and 
776  of  the  Code  of  1897  fails  to  observe  the  distinction  between 
the  "franchise"  referred  to  in  §  1619  of  the  Code  of  1897  and 
the  "franchise"  or  privilege  acquired  by  telephone  companies  act- 
ing under  the  authority  of  §  1324,  Code  of  1873.  The  provisions 
of  the  Code  and  the  Constitution  as  aforesaid  clearly  have  ref- 
erence to  the  powers  granted  to  a  corporation,  and  have  no  rela- 
tion to  the  property  rights  of  a  corporation  acquired  under  such 
powers.  The  corporation  being  a  creature  of  statute,  the  legis- 
lature expressly  reserved  the  right  to  change  the  powers  granted 
and  to  take  away  such  powers  at  any  time.  This  reservation  au- 
thorized the  state  to  even  dissolve  a  corporation  and  destroy  all 
its  functions ;  but  even  this  would  in  no  manner  affect  property 
rights  acquired  by  it  before  its  dissolution  or  destruction. 

That  the  constitutional  provision  relates  solely  to  the  powers  of 
a  corporation,  as  distinguished  from  their  property  rights,  has 
been  settled  by  the  supreme  court  in  Des  Moines  Street  R.  Co. 

P.U.R.1916B. 
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V,  Des  Moines  Broad-Gauge  Street  R.  Co,  73  Iowa,  523,  33  N. 
W.  610,  in  which  it  is  said: 

"The  article  limits,  to  some  extent,  the  powers  and  rights  which 
a  body  of  men  might  claim  as  a  corporation.  We  do  not  think 
that  it  was  intended  to  limit  the  powers  and  rights  of  individuals, 
except  in  their  relation  to  a  corporation.  Now,  while  it  may  be 
that  the  plaintiff's  assignor  was  a  corporation,  yet  the  right  in 
question  [a  public  franchise]  was  not  a  corporate  right  If  it 
exists,  it  is  simply  by  contract,  as  an  individual  might  obtain 
and  enjoy  the  right." 

The  confusion,  I  think,  comes  on  account  of  the  term  "fran- 
chise" in  the  section  relied  upon ;  but  this  term  is  repeatedly  used 
in  the  Code  as  descriptive  of  the  power  vested  in  a  corporation 
by  law  to  transact  business  of  any  kind. 

The  distinction  between  the  "franchise"  of  a  corporation  as 
such  and  the  privilege  acquired  by  legislative  or  municipal  grant 
to  use  the  street  for  some  purpose,  which  privilege  is  also  usually 
designated  as  a  "franchise,"  is  well  illustrated  by  the  supreme 
court  of  Iowa  in  Cedar  Rapids  Water  Co.  v.  Cedar  Rapids,  118 
Iowa,  234,  91  N.  W.  1081,  in  which  it  is  said: 

"It  follows,  then,  without  argument,  that  under  the  ordinance 
of  1875  the  plaintiff  obtained  a  privilege  which  may  properly  be 
called  a  ^franchise,'  in  the  common  acceptance  of  that  term; 
that  is,  the  right  or  privilege  of  supplying  the  city  of  Cedar 
Rapids  and  its  inhabitants  with  water,  and  of  occupying  the 
streets  of  the  city  for  that  purpose.  It  must  be  said,  however, 
that  plaintiff's  privilege  of  supplying  the  city  with  water  is  not, 
in  the  strict  sense  of  the  word,  a  'corporate  franchise;'  that  is, 
it  is  not  a  privil^e  derived  from  or  obtained  by  the  act  of  incor^ 
poration.  Its  charter  rights  and  privileges  are  such  only  as  come 
to  it  through  its  organization  under  the  general  corporation  law, 
and  did  not  and  could  not  include  the  right  to  furnish  water  to 
the  defendant  city.  Such  right  could  only  be  acquired  after  the 
incorporation  was  accomplished,  and  by  the  agreemwit  and  con- 
sent of  the  city.  True,  the  grant  of  corporate  capacity  was  from 
the  state,  and  the  subsequent  grant  from  the  city  may  be  said 
theoretically  to  have  been  also  from  the  state.  ...  By  mak- 
ing the  grant  it  gave  the  plaintiff  what  may  be  called  an  *addi- 

tional  franchise  or  privilege.'  See  Grand  Rapids  Bridge  Co.  v. 
P.U.R.1916B. 
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Prange,  35  Mich.  400,  24  Am.  Kep.  585.  And,  like  other  fran- 
chises, it  constituted  a  contract  between  the  parties,  having  in 
general  the  same  incidents  and  subject  to  the  same  interpretation 
which  would  obtain  between  other  contracting  parties.'^ 

The  court  quotes  from  the  opinion  of  Chief  Justice  Cooley  in 
Grand  Rapids  Bridge  Co.  v.  Prange,  supra: 

"The  corporation  was  brought  into  existence  •  •  •  and  ex- 
isted before  the  franchise  of  taking  tolls  accrued  to  it  by  the  ac- 
tion of  the  board  of  supervisors.  That  franchise  was  an  addi- 
tional privilege  to  those  which  the  organization  gave;  it  was  in 
the  nature  of  a  grant,  which  the  organization  only  clothed  the  cor- 
poration with  the  capacity  to  receive.  The  grant  may  cease  and 
the  corporate  existence  remain  untouched." 

And  the  court  might  well  have-  added  that  the  corporation 
might  cease,  might  be  totally  dissolved,  and  the  grant,  commonly 
denominated  "a  franchise,"  continue  unimpaired.  The  statutes 
of  this  state  expressly  provide  for  the  appointment  of  trustees 
upon  the  dissolution  of  a  corporation,  to  handle  its  business  and 
dispose  of  the  skme  for  the  benefit  of  the  real  owners, — the  per- 
sons interested  in  the  corporation.  The  corporation  is  only  an 
agency  used  by  individuals  through  which  to  administer  the 
property  owned  in  fact  by  the  individuals.  As  the  supreme  court 
says  in  the  foregoing,  the  grant  or  franchise  or  right  which  a 
corporation  acquires  in  a  street,  is  not,  *^in  the  strict  sense  of  the 
word,  a  corporate  franchise."  The  court  emphasizes  the  fact  that 
"it  is  not  a  privilege  derived  from  or  obtained  by  the  act  of  in- 
corporation." 

The  corporation  may  be  organized  one  year ;  the  franchise  ac- 
quired another.  There  is  no  connection  between  the  two ;  the  ac- 
quisition of  the  privilege  or  franchise  being  merely  an  exercise  of 
the  power  which  the  corporation  acquired,  which  power  under  § 
1619  of  the  Code,  relied  upon  by  counsel,  may  at  any  time  be 
"altered,  abridged,  or  set  aside  by  law,"  or  may  be  "regulated, 
withheld,  or  be  subject  to  conditions  imposed." 

This  plain  distinction  between  the  "franchise"  of  a  corpora- 
tion as  such,  and  the  "franchise"  acquired  by  a  corporation  under 
its  power  as  a  corporation,  is  plainly  pointed  out  in  New  York 
ex  rel.  Schurz  v.  Cook,  148  U.  S.  ^397,  37  L.  ed.  498,  13  Sup. 
Ct.  Eep.  645,  in  which  the  court  says : 

P.U.R.1916B. 
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"In  the  case  of  People  v.  O'Brien,  111  K  T.  1,  2  L,R.A.  255, 
7  Am.  St.  Rep.  684,  18  N.  E.  692,  cited  by  counsel  for  the  plain- 
tiffs in  error,  while  the  court  held  that  it  was  not  within  the 
power  of  the  legislature  to  destroy  the  property  rights  of  a  cor- 
poration, it  was  not  questioned  that  the  l^slature  could  destroy 
the  existence  of  the  corporation." 

In  Lord  v.  Equitable  Life  Assur.  Soc.  194  K  Y.  212,  22 
L.R.A.(KS.)  420,  87  N.  E.  447,  we  find: 

"The  charter  of  a  corporation  is  the  law  which  gives  it  exist- 
ence as  such ;  that  is,  its  general  franchise,  which  can  be  repealed 
at  the  will  of  the  legislature.  A  special  franchise  is  the  right, 
granted  by  the  public,  to  use  public  property  for  a  public  use, 
but  with  private  profit,  such  as  the  right  to  build  and  operate  a 
railroad  in  the  streets  of  a  city.  Such  a  franchise,  when  acted 
upon,  becomes  property,  and  cannot  be  repealed,  unless  power  to 
do  so  was  reserved  in  the  grant,  although  it  may  be  condemned 
upon  making  compensation.  As  we  recently  said :  'The  general 
franchise  of  a  corporation  is  its  right  to  live  and  to  do  business 
by  the  exercise  of  the  corporate  powers  granted  by  the  state.  The 
general  franchise  of  a  street  railroad  company,  for  instance,  is 
the  special  privilege  conferred  by  the  state  upon  a  certain  num- 
ber of  persons,  known  as  the  corporators,  to  become  a  street  rail- 
road corporation,  and  to  construct  and  operate  a  street  railroad 
upon  certain  conditions.  Such  a  franchise,  however,  gives  the 
corporation  no  right  to  do  anything  in  the  public  highways  with- 
out special  authority  from  the  state,  or  some  municipal  officer 
or  body  acting  under  its  authority.  When  the  right  of  way  over 
a  public  street  is  granted  to  such  a  corporation,  with  leave  to  con- 
struct and  operate  a  street  railroad  thereon,  the  privilege  is  known 
as  a  special  franchise,  or  the  right  to  do  something  in  the  public 
highway,  which,  except  for  the  grant,  would  be  a  trespass.' 
People  ex  rel.  Metropolitan  Street  R  Co.  v.  State  Tax  Comrs. 
174  N.  Y.  417,  435,  63  L.R.A,  884,  105  Am.  St.  Eep.  674,  67 
N".  E.  69.  The  right  to  be  a  corporation  is  frequently  called  a 
franchise,  as  it  is  in  one  sense,  but  not  in  the  sense  that  the  grant 
of  a  ri^t  to  build  a  railroad  in  a  public  street  is  a  franchise; 
and  it  is  unfortunate  that  the  same  word  is  used  with  widely 
different  meanings,  for  it  leads  to  confusion  unless  qualified  by 

an  appropriate  adjective,  such  as  'genera?  or  'special.'    The  right 
P.U.R.1916B. 
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to  be  a  corporation,  or  the  corporate  right  of  life,  is  inseparable 
from  the  corporation  itself.  It  is  a  part  of  it,  and  cannot  be  sold 
or  assigned.  That  franchise  is  general  and  dies  with  the  corpo- 
ration, for  it  cannot  survive  dissolution  or  repeal.  On  the  other 
hand,  grants  to  do  something  in  the  public  streets,  or  special  fran- 
chises, are  not  a  part  of  the  corporation.  They  can  be  made  to 
an  individual  with  the  same  legal  force  or  effect  as  to  a  corpora- 
tion.  Unless  there  is  some  l^islative  restriction,  they  can  be 
mortgaged  and  sold.  They  are  no  part  of  the  corporate  life,  if 
owned  by  a  corporation,  any  more  than  they  are  a  part  of  indi- 
vidual life,  if  owned  by  a  human  being.'' 

The  last  sentence  is  forceful  language,  and  points  the  distinc- 
tion with  emphasis: 

"They  are  no  part  of  corporate  life,. if  owned  by  a  corporation, 
any  more  than  they  are  a  part  of  individual  life,  if  owned  by  a 
human  being." 

And  this  quotation  suggests  an  additional  reason  why  the  con- 
struction contended  for  is  impossible.  The  right  to  construct  a 
telephone  line  along  the  public  highways  was  granted  by  the  leg- 
islature to  "any  person  or  company.'^  Nothing  was  said  about  a 
corporation,  although  a  corporation  would  be  included  under  the 
term  "company."  The  present  statute  includes  the  word  "corpo- 
ration." No  one,  we  apprehend,  would  contend  that,  if  an  in- 
dividual or  a  partnership  owned  the  telephone  system  in  Keokuk, 
the  legislature  could,  under  the  express  reservation  relied  upon, 
deprive  them  of  their  rights.  If  a  foreign  corporation  acquired 
the  franchise,  it  would  hardly  be  contended  that  under  the  reser- 
vation of  the  Iowa  statute  its  right  could  be  wiped  out.  When 
the  legislature  enacted  the  reservation  relied  upon,  it  knew  that 
various  forms  of  property,  license,  privilege,  and  franchise  might 
be  acquired  by  individuals,  copartners,  domestic  corporations,  and 
foreign  corporations,  and  it  is  hardly  conceivable  that  the  legis- 
lature had  in  mind  the  reservation  of  the  power  to  wipe  out 
franchises  or  privileges  acquired  by  a  domestic  corporation, 
while  individuals,  partnerships,  and  foreign  corporations  would 
be  unmolested.  Especially  is  this  true  in  view  of  the  constitu- 
tional provision  of  the  state  of  Iowa  which  prohibits  the  genera) 

assembly  from  granting  "to  any  citizen  or  class  of  citizens  privi- 
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leges  or  immtmities  which  upon  the  same  terms  shall  not  equally 
belong  to  all  citizens." 

It  does  not  seem  possible  that  the  legislature  intended  to  re- 
serve such  a  power  that  it  could  take  away  the  franchise  of  the 
Iowa  Telephone  Company  in  the  city  of  Keokuk,  while  owned  by 
the  corporation,  but  that,  if  the  corporation  sold  it  to  an  indi- 
vidual, the  franchise  could  not  be  disturbed.  It  can  hardly  be 
conceived,  that  the  legislature  intended  to  reserve  the  power  to  de- 
prive a  domestic  corporation  of  its  property,  while  a  foreign  cor- 
poration, with  the  same  power  to  acquire  the  same  kind  of  prop- 
erty, would  be  immune,  and  clothed  with  full  power  of  enjoyment 
In  view  of  all  these  considerations,  there  can  be  no  ques- 
tion but  that  the  reservations  pertain  only  to  the  corporate  exist- 
ence and  corporate  power,  and  not  to  corporate  property.  Nu- 
merous other  cases  have  emphasized  the  distinction.  Western  U. 
Teleg.  Co.  v.  Hopkins,  160  Cal.  106,  116  Pac.  557;  Ke  Russell, 
163  Cal.  668,  126  Pac.  875,  Ann.  Cas.  1914A,  152;  Ee  Keppel- 
mann,  166  Cal.  770,  138  Pac.  346 ;  Lansing  v.  Michigan  Power 
Co.  183  Mich.  400,  150  N.  W.  250. 

Counsel  rely  upon  Sioux  City  Street  R.  Co.  v.  Sioux  City, 
78  Iowa,  742,  39  N.  W.  498,  id.,  138  U.  S.  106,  34  L.  ed.  901, 
11  Sup.  Ct.  Rep.  226.  In  this  case  there  was  no  attempt  to  re- 
voke the  franchise  of  the  defendant  company,  and  the  burden  im- 
posed may  be  sustained  upon  the  theory  that  it  was  only  a  regu- 
lation^ and  of  course  it  must  be  conceded  that  in  the  granting  of 
every  franchise  the  legislature  or  the  municipality  may  reserve, 
and  does  reserve,  certain  powers  of  regulation  as  to  matters  not 
expressly  defined  by  the  grant.  There  is  a  vast  difference  be- 
tween the  exercise  of  power  of  regulation,  and  the  power  of  con- 
fiscation, or  total  destruction.  In  any  event,  the  court  did  not 
have  before  it  the  consideration  of  the  legislative  grant  involved 
in  this  case,  and  I  cannot  agree  that  the  reasons  given  for  the 
decision,  as  applied  to  the  case  at  bar,  can  be  sustained. 

[2]   7.  Much  has  been  said,  and  many  authorities  quoted,  to 

the  effect  that  unlimited  franchises  are  against  public  policy. 

It  will  be  found,  however,  that  in  nearly  every  case  where  this 

principle  is  announced  the  court  was  considering  a  franchise 

which  not  only  granted  a  right,  but  which  fixed  the  conditions, 
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and  often  the  rates  to  be  charged.  As  to  such  franchises  there  in 
no  question  but  that  a  perpetual  franchise  is  considered  to  be 
against  public  policy.  Conditions  change  with  the  passing  years, 
and  rates  should  change,  and  conditions  of  service  should  change^ 
and  the  public  should  have  the  advantages  of  new  inventions  and 
new  methods;  so  that  it  would  clearly  be  against  public  policy 
to  grant  a  franchise  in  perpetuity,  in  which  rates  and  conditions 
of  service  were  definitely  prescribed.  j 

But  complainant  acquired  no  such  franchise  or  right.  It  is 
helpful  all  through  this  case,  and  especially  so  in  construing  the 
various  statutes  involved,  to  bear  in  mind  just  what  right  the 
complainant  did  acquire,  and  what  right  the  state  reserved.  The 
only  right  acquired  was  the  *T)are  right"  to  the  use  of  the  streets 
and  highways.  The  conditions  of  such  \ise  not  being  specified, 
the  power  to  prescribe  such  conditions  was  reserved.  The  legis- 
lature in  its  wisdom,  having  in  mind  a  perpetual  grant,  knew 
that  conditions  of  the  state  and  the  communities  would  demand 
constant  change  in  the  manner  in  which  the  telegraph  and  tele- 
phone lines  should  be  constructed  and  maintained,  and  therefore 
it  retained  absolute  power  to  fix  the  conditions  from  time  to 
time.  Those  who  constructed  telegraph  and  telephone  lines  knew 
that  the  state  reserved  this  power,  and  accepted  the  grant  subject 
thereto. 

Companies  building  telegraph  and  telephone  lines  having  only 
the  right  to  the  bare  use  of  the  highways  for  the  construction  of 
their  lines,  I  fail  to  see  where  any  principle  of  public  policy  ob- 
tains. Telegraph  lines  and  telephone  lines  are  a  necessity.  They 
do  not  interfere  with  the  legitimate  use  of  highways  for  all  other 
purposes.  They  cannot  well  exist  without  using  the  highways, 
and  the  only  purpose  a  city  might  have  in  excluding  a  company 
from  a  highway  or  street  would  be  to  permit  another  to  have  the 
use  of  such  highway  or  street ;  but,  to  permit  the  use  of  a  street 
by  another,  it  is  not  necessary  to  exclude  the  first.  The  rights  are 
not  exclusive;  the  state  or  city  is  not  interested  in  driving  out 
one  occupant  to  permit  another  to  take  its  place.  The  only  in- 
terest the  state  or  city  has  is  to  have  good  service  and  fair  rates, 
and  the  service  and  the  rates  are  under  the  absolute  control  of 
the  state.    If  a  city  should  be  empowered  to  build  telephone  svs- 
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terns,  the  'T)are  right"  of  complainant  and  other  companies  to 
use  the  streets  could  not  interfere  with  the  exercise  of  such  power. 
The  use  of  a  street  by  one  company  can  be  so  regulated  or  con- 
trolled that  it  will  not  interfere  with  any  other  legitimate  use, 
including  use  for  other  like  purposes. 

Thus  construed,  the  appeal  based  upon  public  policy  fails. 
There  may  have  been  reasons,  based  upon  public  policy,  which 
in  1897  justified  the  legislature  in  requiring  a  franchise  for  all 
future  builders  of  telegraph  or  telephone  lines  in  cities.  As  a  re- 
sult of  the  wise  legislation  in  the  past,  a  network  of  wires  ex- 
tended all  over  the  state,  and  every  city  and  town  had  its  ex- 
changes established.  It  is  well  known  that  several  exchanges  in 
a  city  rather  increases  than  diminishes  the  cost  of  telephone  serv- 
ice, and  there  was  wisdom  under  existing  conditions  in  granting 
to  cities  the  power  to  say  whether  additional  telephone  systems 
should  be  established  or  not. 

Since  1888  cities  have  had  full  power  to  prescribe  every  con- 
dition and  regulation  which  the  interest  of  the  people  of  the  com- 
munity demanded,  subject  only  to  the  limitation  that  they  must 
be  reasonable,  and  not  confiscatory.  The  city  of  Keokuk  exer- 
cised this  power  when,  in  1903,  it  required  the  complainant  to 
place  its  wires  underground  and  imposed  additional  regulations, 
all  of  which  conditions  were  accepted  and  complied  with  by  com- 
plainant. I  see  no  reason  in  public  policy  why  the  authority 
granted  by  the  legislature  for  the  use  of  the  highways  and  streets 
should  be  considered  as  contrary  to  public  policy.  On  the  other 
hand,  in  view  of  the  encouragement  necessary  at  that  time  for 
the  establishment  of  telephone  service,  and  in  view  of  the  reser- 
vation by  the  state  of  the  power  to  fix  rates  and  regulations  un- 
der which  the  streets  and  highways  could  be  used,  it  may  be  well 
said  tjhat  the  legislature  acted  with  wisdom  and  foresight. 

[3]  8.  The  foregoing  disposes  of  the  question  presented,  if 
Keokuk  were  a  city  organize  under  the  general  law,  and  no  or- 
dinances were  involved.  Does  the  fact  that  Keokuk  was  a  special 
charter  city  give  it  a  power,  not  possessed  by  other  cities,  to  re- 
quire a  franchise  before  the  complainant  can  continue  its  use  of 
the  streets  of  the  city  ?  In  other  words,  did  the  state  reserve  to 
itself  the  power  of  granting  the  use  of  streets  to  telephone  compa* 
nies  in  all  the  cities  of  the  state,  except  the  comparatively  few 
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special  charter  cities ;  and  did  the  state,  as  to  these  special  charter 
cities,  make  an  exception,  and  grant  to  the  special  charter  cities 
the  exclusive  power  to  determine  whether  their  streets  could  be 
used  by  telephone  lines  or  not  ?  Such  a  purpose  upon  the  part  of 
the  state  is  hardly  conceivable,  and  certainly  could  not  be  shown 
except  by  the  plainest  legislative  enactment.  It  is  hard  to  be- 
lieve that  the  legislature  intended  to  exercise  the  power  to  per- 
mit the  use  of  the  streets  in  cities  surrounding  Keokuk  by  tele- 
phone companies,  and  to  authorize  the  city  of  Keokuk  to,  at  its 
pleasure,  bar  such  lines  from  passing  through  the  city. 

The  city  of  Keokuk  does  not  claim  any  express  authority,  but 
insists  that  the  power  to  grant  franchises  is  included  in  the  power 
granted  in  its  charter  to  lay  out  squares,  or  grounds,  streets, 
alleys,  lanes,  or  avenues,  and  highways,  and  to  alter,  widen, 
vacate,  and  extend  the  same,  and  "to  make  and  publish  all  such 
laws  and  ordinances  as  to  them  shall  seem  necessary,  to  provide 
for  the  safety,  preserve  the  health,  promote  prosperity,  and  im- 
prove the  morals,  order,  comfort,  and  convenience  of  said  city 
and  inhabitants  thereof.'^ 

"It  is  a  well-settled  rule  of  construction  of  grants  by  legisla- 
tures to  corporations,  whether  public  or  private,  that  only  such 
powers  and  rights  can  be  exercised  under  them  as  are  clearly 
comprehended  within  the  words  of  the  act,  or  derived  therefrom 
by  necessary  implication ;  regard  being  had  to  the  objects  of  the 
grant.  Any  doubt  or  ambiguity  arising  out  of  terms  used  by  the 
legislature  must  be  resolved  in  favor  of  the  public.'^  Clark  v. 
Davenport,  14  Iowa,  494. 

"Cities  have  no  inherent  jurisdiction  to  make  laws  or  adopt 
regulations  of  government.  They  are  governments  of  enumer- 
ated powers,  acting  by  delegated  authority.  .  .  .  The  charter 
or  general  law  under  which  they  exercise  their  powers  is  their 
constitution,  and  from  it  they  must  shiDW  authority  for  the  acts 
they  perfonn.  Cooley  on  Constitutional  Limitations,  page  191, 
and  cases  cited."    Keokuk  v.  Scroggs,  39  Iowa,  447. 

These  expressions  of  the  suj  .cme  court  of  Iowa,  in  consider- 
ing the  powers  of  special  charter  cities,  are  sustained  by  numer- 
ous other  decisions.  Merriam  v.  Moody,  25  Iowa,  163;  Han- 
ger V.  Des  Moines,  52  Iowa,  193,  35  Am.  Rep.  266,  2  N.  W. 
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1105;  Cherokee  v.  Perkins,  118  Iowa,  405,  92  N.  W.  68;  Bur- 
roughs  V,  Cherokee,  134  Iowa,  430,  109  N".  W.  876. 

The  legislature  conferred  no  power  upon  cities  not  under 
special  charter  to  require  or  grant  franchises,  although  the  stat- 
utes under  which  noncharter  cities  are  organized  are  very  broad 
in  empowering  such  cities  to  adopt  all  ordinances  for  the  general 
welfare,  not  inconsistent  with  law.  The  general  statute  does  not 
include  the  word  "laws,"  as  does  the  charter  of  the  city  of  Keo- 
kuk, but  the  grant  of  the  charter  to  make  "such  laws  and  ordi- 
nances" certainly  does  not  vest  the  power  in  the  corporation  to 
pass  a  "law"  inconsistent  with  the  general  law  of  the  state.  In- 
asmuch as  the  state,  with  reference  to  citied  not  under  special 
charter,  reserved  the  power  to  grant  the  use  of  the  streets  in 
cities  for  telephones,  I  can  find  nothing  in  the  charter,  or  in  the 
authorities,  which  justifies  me  in  believing  that  it  was  the  inten- 
tion of  the  legislature  to  confer  upon  special  charter  cities  this 
extraordinary  power,  which  is  an  act  of  sovereignty,  and  not  an 
exercise  of  police  power.  The  regulation  of  telegraph  and  tele- 
phone lines  is  an  exercise  of  police  power,  but  the  grant  is  an 
exercise  of  sovereign  power,  which  can  only  be  exercised  by  the 
state,  or  by  a  municipality  by  the  express  authority  of  the  state. 
This  express  authority  was  not  granted  to  the  city  of  Keokuk. 
In  Chamberlain  v.  Iowa  Teleph.  Co.  119  Iowa,  619,  98  N.  W. 
596,  it  is  said: 

"Cities  and  incorporated  towns  have  no  power  to  permit  such 
companies  to  use  their  streets  and  other  public  places  for  their 
poles  and  lines,  and,  unless  that  power  was  given  in  the  act  in 
question,  they  had  no  right  to  enter  thereon." 

[4]  The  act  in  question  relates  to  §  1324  of  the  Code  of  1873 
as  amended,  under  which  complainant  claims  its  right  to  use  the 
streets  of  the  city  of  Keokuk.  The  charter  of  the  city  of  Keokuk 
gives  it  no  power  with  reference  to  granting  or  withholding  fran- 
chise to  telephone  companies  not  possessed  by  the  other  cities  of 
the  state.  This  conclusion  eliminates  any  application  of  §  21, 
chapter  116,  of  the  Acts  of  the  Sixteenth  General  Assembly  (§ 
933,  Code  1897),  which  provides  that:  "No  provisions  of  this 
Code,  nor  laws  hereafter  enacted,  relating  to  the  powers,  duties, 
liabilities,  or  obligations  of  cities  or  towns,  shall  in  any  manner 
affect,  or  be  construed  to  affect,  cities  while  acting  under  special 
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charter,  unless  the  same  have  special  reference,  or  are  made  ap- 
plicable to  such  cities,'* 

Counsel  insist  that  this  section  limits  the  enactment  of  the 
Nineteenth  (General  Assembly,  in  which  the  words  "or  telephone'* 
were  inserted  in  §  1324,  because  said  amendment  was  not  specifi- 
cally made  applicable  to  special  charter  cities.  Inasmuch  as  the 
city  of  Keokuk  had  before  said  amendment  no  power  to  grant  or 
withhold  telephone  franchise,  this  law  did  ilot  affect  it  in  the 
least.  It  took  away  no  power  that  it  had;  it  imposed  no  obli- 
gation and  no  restriction.  The  section  relied  upon  specifically 
limits  its  application  to  those  "laws  hereafter  enacted  relating  to 
the  powers,  duties,  liabilities,  or  obligations  of  cities  or  towns." 
The  act  of  the  Nineteenth  General  Assembly  had  no  relation  to 
these  matters.    It  dealt  purely  with  the  power  of  the  state. 

[5]  9.  Do  the  ordinances  relied  upon  by  respondent,  and  the 
acts  of  complainant  and  its  grantors  under  such  ordinances,  de- 
prive complainant  of  the  rights  which  it  would  have  under  the 
general  law  ? 

October  16, 1882,  the  city  of  Keokuk  passed  ordinance  No.  82, 
granting  a  right  to  the  Western  Telephone  Company  for  a  period 
of  ten  years  to  "operate  and  use  a  system  of  telephones'*  in  the 
city,  and  prescribing  the  manner  in  which  the  poles  and  wires 
should  be  placed,  and  other  numerous  conditions  pertaining  to 
the  erection  and  maintenance  thereof.  This  ordinance  was  ac- 
cepted by  the  corporation  on  June  11,  1883,  and  the  telephone 
system  was  installed  and  operated.  The  Central  Union  Telephone 
Company  having  acquired  the  rights  of  the  Western  Telephone 
Company,  the  city  of  Keokuk  on  Novetnber  6,  1893,  passed  an 
ordinance  granting  a  ten-year  franchise  to  the  Central  Union 
Company,  which  ordinance  also  specified  the  manner  in  which 
the  streets  were  to  be  used.  This  ordinance  was  accepted  by  the 
Central  Union  Company.  In  August,  1896,  the  Central  Union 
Telephone  Company  sold  to  the  Iowa  Telephone  Company  all  its 
property  ri^ts  in  the  city  of  Keokuk,  including  the  privileges 
granted  by  the  ordinance.  July  6,  1903,  the  city  of  Keokuk 
passed  an  ordinance  requiring  that  all  telephone  companies 
should,  as  to  certain  territory,  place  the  wires  underground,  and 
prescribing  numerous  other  conditions  to  be  observed,  which  ordi- 
nance was  duly  accepted  by  complainant 
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Upon  the  foregoing  ordinances,  and  the  acceptance  thereof  by 
the  complainant  and  its  grantors,  the  city  of  Keokuk  claims  that, 
regardless  of  whether  it  did  in  fact  have  the  power  to  require  a 
franchise,  the  complainant  is  estopped  to  deny  the  power  of  the 
city,  and  that  it  is  estopped  from  claiming  rights  under  the  state 
law.  The  city,  when  the  first  two  ordinances  were  passed,  hav- 
ing no  power  to  grant  a  franchise,  the  attempt  to  exercise  this 
power  was  futile,  and  any  attempted  grant  by  virtue  of  such  or- 
dinances was  void.  If  the  city  had  no  power  to  make  the  grant, 
the  acceptance  could  not  affect  the  rights  of  either  party,  so  far 
as  the  franchise  or  right  to  use  the  streets,  is  concerned.  These 
ordinances  were  not,  however,  entirely  void ;  they  were  void  only 
as  they  attempted  to  grant  something  the  city  did  not  possess. 
They  were  valid  in  so  far  as,  under  the  general  powers  con- 
ferred, they  fixed  certain  conditions  upon  which  the  right  to  use 
the  streets  could  be  exercised.  Therefore  it  was  entirely  proper, 
that  the  company  should  accept  them,  and  such  acc^tance  would 
be  binding  as  to  conditions  prescribed,  but  would  not  be  a  waiver 
of  rights  acquired  under  the  state  legislation.  So  that,  as  to  the 
ordinances  of  1882  and  1898,  they  have  no  effect  whatsoever  in 
determining  the  question  as  to  the  rights  of  the  complainant  to 
use  the  streets  of  the  city  of  Eeokuk. 

The  ordinance  of  1903  did  not  purport  to  grant  a  franchise. 
The  city  at  that  time  had  the  express  power  to  regulate  and  pre- 
scribe conditions  under  which  the  streets  should  be  used,  and  the 
acceptance  of  the  ordinance  by  complainant  can  have  no  effect 
except  in  relation  to  such  r^ulations  and  conditions. 

[6]  10.  In  1910  tiie  city  of  Keokuk  adopted  a  commission 
plan  of  government  and  the  laws  applicable  thereto.  The  claim 
is  made  that  under  the  powers  thus  acquired  the  ordinance  adopt- 
ed August  2,  1913,  in  response  to  a  petition  signed  by  the  elect- 
ors, is  valid.  Again  we  look  to  the  powers  conferred  upon  cities. 
Counsel  point  to  the  language,  "any  proposed  ordinance  may  be 
submitted  to  the  council  by  petition  signed  by  electors  of  the 
city.'' 

But  the  words,  "any  proposed  ordinance,"  must  be  construed 
with  reference  to  the  limited  power  of  the  municipality.  There 
is  no  intention  upon  the  part  of  the  legislature  by  this  language 
to  expand  the  powers  specifically  granted  to  cities,  or  those  other 
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powers  incident  to  the  express  powers  granted.  Holding,  as  I  do, 
that  the  legislature  would  have  no  power  by  direct  legislation  to 
revoke  the  rights  acquired  by  complainant  under  authority  pre- 
viously granted  by  the  state,  I  cannot  hold  that  it  can  be  in- 
directly done  by  conferring  upon  a  municipality  the  power  which 
the  legislature  itself  does  not  possess.  When  the  city  of  Keokuk 
Ijecame  a  commission-governed  city,  it  had  the  power,  conferred 
in  the  Code  of  1897,  to  "grant  individuals  or  private  corporations 
authority  to  erect  telephone  systems ;"  but  it  had  no  power  to  de- 
prive the  complainant  of  its  rights  acquired  under  previous  legis- 
lation, and  the  legislature  did  not,  in  providing  for  the  commis- 
sion plan  of  government,  confer  any  such  power. 

The  foregoing  disposes  of  the  case  so  far  as  the  rights  of  the 
complainant  to  use  the  streets  of  the  city  of  Keokuk  are  con- 
cerned. Other  suggestions  of  counsel  relating  to  powers  or  pro- 
ceedings of  the  city  council  it  is  not  necessary  to  consider. 

[7]  11.  Second.  Did  the  city  of  Keokuk  have  the  power  to 
fix  the  maximum  rates  to  be  charged  by  complainant  in  said  city  ? 

The  limited  powers  of  municipal  corporations  with  reference 
to  public  utilities  have  been  heretofore  fully  considered.  No- 
where in  the  legislation  of  Iowa  has  there  been  any  express  power 
granted  to  cities  to  fix  or  regulate  rates  to  be  charged  by  tele- 
phone companies.  Express  power  is  granted  to  fix  the  rates  for 
water,  gas,  heat,  light,  and  power,  water  meters,  gas  meters,  elec- 
tric meters,  etc. ;  but  nowhere  does  the  legislature  confer  upon  the 
city  by  express  words  any  authority  over  the  rates  of  telegraph  or 
telephone  lines.     Code,  §  776,  provides: 

"Cities  and  towns  shall  have  the  power  to  authorize  and  regu- 
late telegraph,  district  telegraph,  telephone,  street  railway,  and 
other  electric  wires,  and  the  polos  and  other  supports  thereof,  by 
general  and  uniform  regulation." 

Section  959,  relating  to  special  charter  cities  and  cities  under 
commission  form  of  government,  provides: 

"Such  cities  shall  have  power  to  regulate  telegraph,  district 
telegraph,  telephone,  street  car,  electric  light  and  power  poles, 
subways  and  wires." 

Nothing  is  said,  however,  about  fixing  the  rates  to  be  charged 
by  telephone  companies  or  telegraph  companies.  Therefore,  if 
the  city  of  Keokuk  has  any  such  power  with  reference  to  com- 
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plainant,  it  is  by  virtue  of  the  general  powers  eonferred,  authoriz- 
ing enactments  for  the  general  welf are,  or  else  it  must  be  found 
in  the  authcnitj  to  '^regulate."  But  the  fact  that  the  l^slature 
spcksifically  confers  the  powers  to  fix  rates  for  water,  gas,  light, 
power,  etc,  and  limits  the  city's  power  as  to  telephones  to  "reg- 
ulation," clearly  to  my  mind  implies  that  it  was  not  the  inten- 
tion of  the  legislature  to  confer  the  rate-making  power  upon  the 
city.  The  rate-making  power  rests  somewhere,  originally  in  the 
state,  and  still  in  the  state  unless  it  has  parted  with  such  power. 
It  was  as  easy  for  the  legislature  to  use  express  words  in  con- 
ferring the  rate-making  power  upon  cities  as  to  telephones  as  it 
was  as  to  water,  gas,  and  electricity,  and  when  the  express  lan- 
guage is  not  used  we  have  to  assume  that  it  was  because  it  was  not 
intended  to  grant  the  power. 

There  are  reasons  for  withholding  such  power  from  municipali- 
ties, and  retaining  it  in  the  state,  at  least  so  far  as  general  tele- 
phone systems  composed  of  long-distance  lines  and  local  ex- 
changes are  concerned.  The  limit  in  rate  making,  whether  by 
state  or  municipality,  is  that  they  must  be  reasonable  and  shall 
not  be  confiscatory.  Where  a  corporation,  as  the  complainant, 
owns  an  extensive  system,  it  would  be  difficult,  if  the  rate-making 
power  existed  in  each  separate  municipality  to  fix  rates  for  the 
service  within  the  city,  to  have  such  uniformity  in  rates  pre- 
scribed by  the  different  cities  as  would  insure  a  reasonable  rate 
to  all  users  of  the  telephone  system,  especially  for  long-distance 
service. 

This  question  has  been  before  many  different  courts,  and  they 
have  uniformly  held  that,  unless  the  state  expressly  granted  the 
power  to  the  municipality  to  fix  rates,  it  had  no  such  power.  In 
St.  Louis  V.  Bell  Teleph.  Co.  96  Mo.  623,  2  L.E.A.  278,  9  Am. 
St  Eep.  370,  10  S.  W.  197,  it  is  said: 

^^e  shall  take  it  for  granted  that  the  state  has  the  power  to  fix 

and  prescribe  the  maximum  rate  for  telephone  service.    That  this 

power  could  be  delegated  to  mimicipal  corporations  is  equally 

clear.     .     .     .     Conceding  all  this,  we  are  at  a  loss  to  see  what 

this  power  to  regulate  the  use  of  the  streets  has  to  do  with  the 

power  to  fix  telephone  charges.    The  power  to  regulate  the  charges 

for  telephone  service  is  neither  included  in  nor  incidental  to  the 
P.U.R.1916B. 
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power  to  regulate  the  use  of  streets,  and  the  ordinance  cannot  be 
upheld  on  any  such  ground." 

The  supreme  court  of  Missouri,  in  its  opinion,  revie¥ra  fully 
the  powers  of  cities,  and  presents  numerous  authorities  in  support 
of  its  conclusion  that  the  state  has  not  conferred  |ipon  the  city  of 
St.  Louis  any  power  to  fix  telephone  rates.  It  further  says  in  its 
opinion : 

"If  it  has  the  power  to  do  this,  it  may  also  fix  the  charges  for 
telegraph  services,  and  for  the  other  designated  services  which  are 
of  a  public  character.  We  conclude  that  the  city  has  no  power 
to  pass  the  ordinances  in  question  by  reason  of  any  of  the  charter 
powers  before  considered." 

To  the  same  effect  is  State  ex  rel.  Gamer  v.  Missouri  &  K. 
Teleph.  Co.  189  Mo.  83,  88  S.  W.  41 ;  Mills  v.  Chicago  (C.  C.) 
127  Fed.  731 ;  Richmond  v.  Richmond  Natural  Gas  Co.  168  Ind. 
82,  79  K  E.  1031,  11  Ann.  Cas.  746 ;  Re  Pryor,  55  Kan.  724, 
29  L.RA.  398,  49  Am.  St  Rep.  280,  41  Pac.  958;  Lewisville 
Natural  Gas  Co.  v.  State,  135  Ind.  49,  21  L.R.A.  734,  34  N.  K 
702. 

I  consider  this  question  only  in  so  far  as  it  applies  to  the  case 
before  the  court,  with  reference  to  the  rights  of  a  corporation 
whose  rights  were  acquired  prior  to  the  time  that  municipalities 
were  empowered  cO  grant  authority  to  telephone  companies  to 
use  the  streets  of  the  city.  What  rights  the  city  may  have  in 
granting  such  authority  under  the  present  law  is  not  decided. 

The  exceptions  to  the  master's  report  are  overruled.  Respond- 
ent excepts.  Counsel  for  complainant  will  prepare  an  enrolled 
decree  and  submit  it  to  counsel  for  respondent,  who  will  within 
five  days  present  any  objections  they  may  have  thereto. 


ARIZONA  CORPORATION  COMMISSION. 

IN  RE  ARIZONA  EASTERN  EAILROAD  COMPANY  et  al. 

[Docket  No.  258.] 

Rates '^  Railroads --^  Charge  for  cleaning  live-stock  cars. 

PermiBsion  to  provide  for  a  charge  for  cleaning  and  disinfecting 
live-stock  cars  if  and  when  required  by  health  regulations  was  denied, 
P.U.R.1916B. 
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where  such  cleaning  and  disinfecting  was  not  required  in  intrastate 
shipments. 

[December  7,  1015.] 

Appuoation  for  permission  to  am^id  roles  and  tariffs  of 
various  railroads  to  provide  for  a  charge  for  cleaning  and  dis- 
infecting live-stock  cars  when  required  by  health  regulations; 
denied. 

Appearances:  F.  B.  Austin  and  J.  0.  Forest  for  Arizona 
Eastern  Railroad  Company  and  Southern  Pacific  Company; 
Chalmers,  Kent,  &  Stahl  and  W.  A.  Drake  for  Santa  Fe  System ;. 
F.  B.  Austin  for  El  Paso  &  Southwestern  System;  H.  C.  Hall- 
mark for  Arizona  &  'New  Mexico  i^ailroad  Company;^  W.  L. 
Bamum  for  Arizona  Cattle  Growers'  Association  and  Arizona 
Wool  Growers'  Association. 

Jones,  Chairman:  Arizona  Eastern  Railroad,  Arizona  & 
New  Mexico  Railway,  Atchison,  Topeka,  &  Santa  Fe  Railway, 
El  Paso  &  Southwestern  System,  and  Southern  Pacific  Com- 
pany, applied  for  permission  to  jointly  amend  their  rules  and 
regulations  governing  the  transportation  of  live  stock  to  provide 
for  the  following: 

Charge  for  Cleaning  and  Disinfecting  Live-stock  Cars:  When 
under  the  requirements  of  the  United  States  Department  of 
Agriculture,  or  when  because  of  Federal,  state,  county,  or  munic- 
ipal regulations,  it  is  necessary  to  cleanse  and  disinfect  cars 
which  have  been  loaded,  or  are  to  be  loaded,  with  live  stock,  the 
following  charges  will  be  assessed  for  the  service  and  collected 
from  the  shipper  or  consignee  of  the  live  stock  that  made  neces- 
sary the  cleaning  and  disinfecting  of  the  car  in  which  loaded: 

For  each  single-deck  car  .  ^ $2.50 

For  each  double-deck  car 4.00 

Note. — Agents  must  tack  a  card  on  the  car  showing  at  what 
point  and  on  what  date  car  was  cleaned  and  disinfected. 

As  the  proposed  charges  would  result  in  increases,  the  appli- 
cation was  set  for  formal  hearing  on  June  17,  1915,  notice 
having  been  given  to  the  applicant  companies  and  to  the  princi- 
pal live-stock  producers  of  the  state. 

As  a  result  of  the  foot  and  mouth  disease  in  some  of  the 
states,  carriers  of  live  stock  by  rail  were  placed  at  considerable 
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expense  in  the  preparation  of  cars  for  stock  shipments,  such 
preparation  in  the  way  of  disinfecting  being  required  by  the 
Federal  government  and  by  various  states. 

It  is  stated  that  a  similar  charge  is  made  on  interstate  traffic 
moving  through,  to,  and  from  Arizona  under  tariffs  filed  with 
the  Interstate  C<Mnmerce  Commission.  Counsel  for  Southern 
Pacific  and  Arizona  Eastern  Companies  states  that  the  carriers 
are  not  insisting  upon  making  this  charge  unless  there  is  a 
quarantine  regulation  requiring  disinfecting.  It  is  further 
.stated  in  the  record  that  the  Interstate  Commerce  Conunission 
order  contains  a  provision  to  the  effect  that  no  disinfecting 
charge  should  be  collected  where  disinfecting  had  not  been  d<me, 
or  where  it  had  been  dcme  but  was  unnecessary.  A  difference  of 
opinion  was  expressed  in  the  hearing  by  the  general  freight 
agent  of  the  Arizona  Eastern  and  his  counsel  as  to  the  interpre- 
tation and  application  of  the  proposed  rule  or  tariff  in  event 
cars  would  reach  Arizona  requiring  disinfecting,  and  would  be 
used  in  intrastate  shipments  where  no  quarantine  regulations 
were  in  effect.  There  is  no  necessity  or  occasion  for  the  disin- 
fecting of  cars  wholly  used  in  state  traffic  in  Arizona.  The 
state  is  clean  of  any  infectious  live-stock  disease  requiring  dis- 
infecting. In  so  far  as  state  business  is  concerned,  if  cars  are 
brought  into  the  state,  or  tendered  to  shippers  within  the  state, 
in  a  cleanly  condition,  they  can  be  used  indefinitely  thereafter 
in  state  business  without  expense  to  the  carriers  or  shippers  for 
disinfecting. 

From  the  record,  it  seems  that  the  publication  of  this  rule 
would  be  viewed  and  interpreted  in  different  ways,  and  might 
occasion  confusion,  and  indeed  might  be  so  applied  as  to  require 
shippers  in  the  state  not  responsible  for  equipment  being  in  an 
unclean  condition,  to  pay  a  disinfecting  charge.  Obviously,  this 
would  work  an  injustice  and  would  be  inequitable  and  unfair. 
Railroads  frequently  apply  to  this  Comimission  for  permission 
to  cancel  or  eliminate  from  their  tariffs  so-called  paper  rates, — 
that  is  to  say,  rates  and  provisions  that  serve  no  useful  purpose, 
and  permission  is  usually  granted  to  keep  tariffs  free  from  un- 
necessary rates  and  rules. 

There  appears  to  be  at  this  time  no  uecessity  for  the  publica- 
tion of  the  provision  above  quoted.    It  is  not  necessary,  for  the 

P.UJR.1916B. 


Digitized  by  VjOOQIC 


IN  RE  ARIZONA  EASTERN  R.  CO.  100 

purpose  of  this  order,  to  discuss  the  cost  of  disinfecting  and 
cleaning ;  this  was  gone  into  fully.  Should  occasion  arise  where- 
by, through  state  live-stock  regulation,  disinfecting  of  cars  used 
wholly  in  state  traffic  is  necessary,  carriers  may  reopen  this  sub- 
ject for  the  further  consideration  of  the  Commission. 

For  the  reasons  above  stated,  permission  to  publish  the  pro- 
posed charge  will  be  denied. 

ORDER. 

Application  having  been  made  by  Arizona  Eastern  Railroad, 
Arizona  &  New  Mexico  Railway,  Atchison,  Topeka,  &  Santa  Fe 
Railway,  El  Paso  &  Southwestern  System,  and  Southern  Pacific 
Company  for  permission  to  amend  their  rules  and  tarifFs,  pro- 
viding for  a  charge  of  $2.50  for  each  single-deck  car  and  $4  for 
each  double-deck  car,  when  necessary  to  clean  and  disinfect  cars 
which  have  been  loaded,  or  are  to  be  loaded,  with  live  stock ;  and 
a  public  hearing  having  been  held  at  which  all  parties  in  inter- 
est were  given  an  opportunity  to  be  heard;  and  it  appearing 
that  no  necessity  exists  for  any  charge  to  be  made  for  such 
service  for  shipments  moving  between  points  in  Arizona,  ap- 
plication of  the  above-named  carriers  is  hereby  denied. 

Arizona  Corporation  Commission,  F.  A.  Jones,  Chairman; 
A.  W.  Cole,  Commissioner. 


COIiORADO  PUBIilC  UTIMTIES  COMMISSION. 

IN  RB  MOUNTAIN  STATES  TELEPHONE  &  TELEGRAPH 

COMPANY. 

[Case  No.  46.] 

Service ^  Telephones '^ Extensions '^  Operation  at  a  loss  ^Monopoly. 

A  telephone  company  will  be  required  to  extend  sendee  to  lo- 
calities whose  inhabitants  will  otherwise  be  unable  to  transact  business 
with  the  trade  centers  of  the  state,  where  the  utility  enjoys  a  natural 
monopoly  of  the  state,  even  though  the  extension  investment  will  not 
immediately  earn  a  fair  return. 

[December  18,  1915.] 

Investigation  and  Hearing  on  motion  of  the  Commission 
into  the  feasibility  and  necessity  of  the  construction  of  a  tele- 
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phone  line  from  Genoa,  Colorado,  to  Burlington,  Colorado,  and 
the  installation  of  telephone  service,  by  the  Mountain  States 
Telephone  &  Telegraph  Company  from  Genoa,  Colorado,  to  Bur- 
lington, Colorado:  the  said  telephone  line  to  be  strung  through 
and  to  serve  with  adequate  telephone  service  the  following  towns 
or  cities  located  east  of  Genoa  and  west  of  Burlington,  to  wit, 
Bovina,  Arriba,  Flagler,  Seibert,  Vona,  and  Stratton;  ordered 
that  the  extension  be  constructed  and  that  adequate  service  be 
given  at  reasonable  rates. 

Appearances:  Milton  Smith,  W.  F.  Brown,  W.  F.  Cozad, 
and  C.  L.  Titus  for  the  Mountain  States  Telephone  &  Telegraph 
Company;  C.  S.  Hamilton,  A.  L.  Anderson,  L.  Q.  Pugh,  J. 
Brown,  C.  V.  Morgan,  David  Aken,  Ira  Fuller,  W.  A.  Borland, 
W.  H.  Phipps,  Louis  Vogt^  for  the  interveners. 

By  the  Commission:  On  the  1st  day  of  October,  1915,  an 
informal  written  petition  was  filed  with  the  Commission,  signed 
by  citizens  of  Flagler,  Colorado,  praying  that  this  Commission 
order  the  Mountain  States  Telephone  &  Telegraph  Company  to 
extend  its  lines  of  telephone  from  Genoa,  Colorado,  east  to  Bur- 
lington, Colorado.  One  of  the  inspectors  for  the  Commission 
was  instructed  to  investigate  into  the  merits  of  the  petition  filed 
with  this  Commission  by  the  citizens  of  Flagler,  and,  on  Novem- 
ber 24,  1915,  Inspector  C.  W.  Fairchild  filed  his  written  report 
with  us.  In  accordance  with  the  recommendations  therein  con- 
tained the  Public  Utilities  Commission  of  the  State  of  Colorado, 
on  the  26th  day  of  November,  1915,  ordered  the  Mountain 
States  Telephone  &  Telegraph  Company  to  appear  at  the  hear- 
ing room  of  the  Commission,  in  the  city  and  coimly  of  Denver, 
on  the  13th  day  of  December,  1916,  at  the  hour  of  10:00  o'clock 
A.  M.,  and  make  such  showing  as  it  might  desire  or  its  interest 
might  require  in  answer  to  the  order  of  the  Commission. 

The  above  cause  came  on  for  hearing  before  the  Commission 
on  the  13th  day  of  December,  1916,  at  the  hour  of  10 :00  o'clock 
A.  M.,  in  its  hearing  room  in  the  State  Capitol  Building  in  the 
city  and  county  of  Denver,  Colorado,  and  evidence  was  presented 
to  the  Commission  by  citizens  of  the  communities  affected  and 
by  representatives  of  the  defendant  corporation. 

The  defendant  corporation — the  Mountain  States  Telephone 
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&  Telegraph  Comptny — to  a  large  extent  enjoys  a  natural 
monopoly  within  the  bonndarieft  of  the  state  of  Colorado.  The 
cities  and  to\¥ns  and  communities  known  as  Bovina,  Arriba^ 
Flagler^  Seibert,  Vena,  Stratton,  and  Burlington  are  now  served 
by  privately  owned  or  mutual  telephone  exchanges,  and  enjoy 
no  toll  service.  The  evidence  in  this  cause  convinces  us  that 
these  communities  are  prosperous  and  will  show  a  steady  in- 
crease in  population  in  future  years.  Many  witnesses  testified 
that  the  inhabitants  of  the  petitioning  towns  and  cities  are  un- 
able to  transact  business  in  Denver,  Colorado  Springs,  Pueblo, 
and  other  trade  centers  within  the  state  of  Colorado,  due,  par- 
tially, to  inadequate  telephone  service;  and  that  a  lai^e  pro- 
porti<m  of  this  business  that  properly  belongs  to  the  trade  centers 
of  this  state  is  directed  east  and  out  of  the  state.  We  are  there- 
fore of  the  opinion  that  the  proposed  extensions  of  telephone 
lines  of  the  defendant  corptwration  will  be  of  mutual  benefit  to 
the  petitioning  communities  and  the  trade  centers  of  Colorado. 

The  defendant  corporation  introduced  testimony  to  the  effect 
that  the  proposed  extensions  of  telephone  lines  would  be  expen- 
sive, and  the  investment  would  not  immediately  earn  a  fair 
return  for  the  defendant  corporation. 

We  are  of  the  opinion  that  this  is  not  the  test,  and  that  the 
defendant  corporation,  having  the  advantages  of  a  natural  mo- 
nopoly within  the  boundaries  of  this  state,  should  make  every 
effort  to  serve  all  communities  within  the  state,  and,  in  this 
way,  make  its  service  of  greater  value  to  its  present  subscribers 
and  to  the  state  of  Colorado  at  large. 

After  a  careful  examination  of  the  record  in  this  case  we  find 
that  the  Commission  is  justified,  from  the  evidence,  in  ordering 
the  defendant  corporation,  the  Mountain  States  Telephone  & 
Telegraph  Company,  to  extend  its  telephone  lines,  and  to  ade- 
quately serve  the  petitioning  communities  at  fair  and  reasonable 
charges,  with  equitable  rules,  regulations,  and  practices  sur- 
rounding the  same. 

It  is  therefore  ordered  that  the  defendant,  the  Mountain 
States  Telephone  &  Telegraph  Company,  with  all  due  despatch, 
and  under  the  supervision  of  this  Commission,  extend  its  tele- 
phone lines  from  Genoa,  Colorado,  east  to  Burlington,  Colorado, 
and  that  the  said  telephone  lines  be  strung  through  and  serve 
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with  adequate  telephone  service^  at  reaaonable  and  just  rates, 
the  town  of  Burlington,  Colorado,  and  the  following  cities  and 
towns  or  communities  located  east  of  Genoa  and  west  of  Bor- 
ington;  to  wit,  Bovina,  Arriba,  Flayer,  Seibert,  Vona,  and 
Stratton,  Colorado. 

It  is  further  ordered  that  the  defendant  corporation  file  with 
this  Commissicm,  subject  to  its  approval,  the  rates  and  charges, 
and  the  rules,  r^ulations,  and  practices  surrounding  the  same, 
which  shall  apply  to  the  cities  and  towns  and  communities 
known  as  Burlington,  Bovina,  Arriba,  Flagler,  Seibert,  Vona, 
and  Stratton,  Colorado. 

The  Public  Utilities  Commission  of  the  State  of  Colorado, 
S.  S.  Kendall,  Geo.  T.  Bradley,  M.  H.  Aylesworth,  Commis- 
sioners. 


ILLINOIS  PUBLIC  UTILITIES  COMMISSION. 

V.  L.  HUEY  et  al. 

V. 

GIBSON  HOME  TELEPHONE  COMPANY  et  aL 

[No.  3989.] 

Service  ^  Telephones  ^  Arbitrary  divieion  of  territory  ^  Inefficient 
service '^  Transfer  of  subscribers  ^^  Compelling  adequate  service. 
An  arbitrary  division  of  rural  territory  between  telephone  com- 
panies will  not  be  changed  and  subscribers  transferred  to  the  company 
which  should  naturally  serve  them,  although  they  are  receiving  ineffi- 
cient service,  where  there  is  free  interchange  of  service  and  the  Com* 
mission  can  require  adequate  service. 

[December  16,  1915.] 

Complaint  by  subscribers  of  the  Dix  Telephone  Company 
that  there  is  an  arbitrary  division  of  territory  between  such  com- 
pany and  the  Gibson  Home  Telephone  Company,  that  the  serv- 
ice is  inefficient,  and  asking  that  they  be  transferred  to  the 
latter  company.  The  Comniission  sustained  the  complaint  as 
to  its  division  of  the  territory  and  service,  but  held  that  by 
compelling  the  Dix  Telephone  Company  to  provide  an  addition- 
al line  for  intercompany  calls,  and  by  otherwise  improving  the 
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seryice,  it  would  be  unneoessary  at  the  time  to  make  any  change 
in  the  division  of  the  territory  or  to  transfer  the  BubeeriberB. 

By  the  Commission:  The  complaint  in  this  case,  which  is 
signed  by  V.  L.  Huey  and  thirty-four  other  residents  of  the 
west  side  of  Dix  township,  Ford  county,  Illinois,  alleges  that 
by  reason  of  the  terms  of  a  certain  contract  between  the  Gibson 
Home  Telephone  Company  and  the  Dix  Telephone  Company 
the  dividing  line  between  the  territories  served  by  the  two  com- 
panies is  the  township  line;  that  this  division  of  territory  is 
arbitrary,  and  is  made  without  considering  the  interests  of  the 
patrons  of  either  company;  that  the  business  and  social  inter- 
ests of  the  complainants  are  largely  with  Gibson  City ;  that  it  is 
a  hardship  for  the  complainants  to  be  compelled  to  use  the 
service  of  the  Dix  Telephone  Company  or  no  telephone  service 
at  all,  and  that  under  existing  conditions  the  complainants  do 
not  receive  the  service  to  which  they  are  entitled.  Complain- 
ants seek  to  be  transferred  from  the  Dix  Telephone  Company  to 
the  Gibson  Home  Telephone  Company,  and  pray  that  the  Com- 
mission direct  the  companies  to  make  such  transfer  without  any 
additional  expense  to  their  patrons. 

The  issues  in  this  case  are  very  closely  related  to  the  issues 
presented  in  the  application  of  the  Gibson  Home  Telephone 
Company  and  the  Dix  Telephone  Company  for  consent  to,  and 
approval  of,  sale  and  purchase  of  telephone  property.  No.  3818, 
decided  by  the  Conunission  November  3,  1915,  P.U.E.1916A, 
149. 

Hearing  was  held  before  the  Commission  at  Springfield,  Hl- 
inois,  August  31,  1915.  V.  L.  Huey  appeared  for  the  complain- 
ants. C.  M.  Katterjohn  and  J.  F.  Stephens,  vice  president  and 
manager,  respectively,  appeared  for  the  respondent  Gibson  Home 
Telephone  Company  and  S.  A.  Hanson,  president,  appeared  for 
the  respondent  Dix  Telephone  Company. 

It  appeared  from  the  testimony  presented  at  the  hearing  that 
the  Gibson  Home  Telephone  Company,  hereinafter  referred  to 
as  the  "Gibson  company,"  operates  a  telephone  system  in  the 
city  of  Gibson  City,  serving  about  500  subscribers  in  the  city 
and  180  subscribers  in  the  rural  territory  contiguous  thereto; 
that  the  Dix  Telephone  Company,  hereinafter  referred  to  as  the 
P.U.B.1916B. 
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*^Dix  company/'  operates  a  rural  telephone  system  in  and 
around  the  village  of  Elliott,  serving  about  350  subscribers; 
that  under  the  terms  of  a  certain  contract  between  the  Gibson 
company  and  the  Dix  company  the  township  line  between 
Drummer  township,  in  which  Gibson  City  is  located,  and  Dix 
township,  in  which  Elliott  is  located,  is  fixed  as  the  dividing  line 
between  the  territories  of  the  two  companies,  and  that,  with  the 
exception  of  five  subscribers  east  of  the  township  line,  who-  are 
served  by  the  Gibson  company,  the  development  of  each  com- 
pany is  confined  to  its  respective  territory. 

It  further  appeared  that  Gibson  City  has  a  population  of 
about  2,200  and  Elliott  about  400;  that  the  township  line  is 
about  1  mile  east  of  Gibson  City  and  4  miles  west  of  Elliott; 
that,  with  the  exception  of  the  five  subscribers  east  of  the  town- 
ship line,  the  rural  development  of  the  Gibson  company  extends 
about  1  mile  east  of  Gibson  City  and  the  rural  development  of 
the  Dix  company  extends  about  4  miles  west  of  Elliott,  or  to 
within  about  1^  miles  of  Gibson  City. 

It  was  contended  by  the  complainants  that  the  arbitrary 
boundary  line  between  the  territories  of  the  two  companies  is 
unfair  to  the  people  living  east  of  the  township  line  whose  busi- 
ness and  social  interests  are  with  Gibson  City ;  that  Gibson  City 
being  the  county  seat  and  having  a  much  larger  population  than 
Elliott,  is  the  commercial  center,  and  that  its  community  inter- 
est extends  over  a  much  wider  territory  than  that  which  is 
covered  by  the  rural  development  of  the  Gibson  company;  that 
the  complainants  prefer  the  service  of  the  Gibson  company,  not 
only  because  of  this  community  interest  and  the  more  extensive 
development  of  the  Gibson  company,  but  because  of  the  inade- 
quacy of  the  service  of  the  Dix  company. 

It  appeared  that  under  the  existing  arrangement  between  the 

Gibson  company  and  the  Dix  company,  the  subscribers  of  each 

company  have  full  use  of  the  facilities  and  service  of  the  other 

company;  that  intercompany  calls  are  handled  over  two  tnmk 

lines  between  Gibson  City  and  Elliott,  one  of  which  is  opined  by 

the  Gibson  company  and  the  other  by  the  Dix  company;  that 

serious  delays  occur  in  the  handling  of  calls  between  Elliott  and 

Gibson  City;  that  service  through  the  exchange  at  Elliott  is 

slow ;  that  the  rural  lines  of  the  Dix  company,  particularly  the 
r.U.R.19]6B. 
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lines  with  whieh  the  complainante  are  connected,  are  in  bad 
condition,  and  that  ^Hronble/'  resulting  in  interruptions  to  the 
service,  is  not  cleared  promptly,  thereby  greatly  inconvenien- 
cing the  subscribers. 

The  respondent  Dix  company  introduced  some  testimony 
tending  to  show  that  trouble  is  cleared  with  reasonable  prompt- 
ness, but  admitted  that  the  condition  of  the  lines  is  poor.  Wit- 
ness further  testified  that  the  company  had  intended  to  make 
extensive  repairs,  but  had  delayed  doing  so  because  of  unsettled 
conditions  brought  about  by  agitation  on  the  part  of  the  com- 
plainants. The  respondent  did  not  admit  any  inadequacy  of 
service,  and  insisted  that  it  was  in  a  position  to  furnish  just  as 
effici«[it  service  as  the  Gibson  company,  and  that  it  would  make 
any  changes  or  improvements  in  its  plant  that  might  be  neces- 
sary in  order  to  improve  its  service  and  satisfy  its  sub^ribers. 

The  respondent  Gibscm  company  did  not  openly  oppose  a 
change  in  the  division  of  territory  and  the  transfer  of  the  com- 
plaining subscribers,  but  witnesses  testified  that  the  company 
did  not  have  facilities  with  which  to  serve  such  rural  subscrib- 
ers, and  that  if  it  was  required  to  extend  its  lines  beyond  its 
present  territorial  boundary  the  present  rate  for  rural  telephones 
would  become  unprofitable,  and  it  would  be  compelled  to  put 
into  effect  a  higher  rate.  The  rate  of  both  companies,  for  multi- 
party line  rural  telephones,  is  $15  per  year. 

It  was  stipulated  by  the  parties  to  this  proceeding  that  an  in- 
spection of  the  plant  of  the  Dix  company  and  an  investigation 
of  telephone  operating  conditions  at*  both  Elliott  and  Gibson 
City  should  be  made  by  the  engineering  staff  of  the  Commission, 
and  a  report  of  such  inspection  and  investigation  made  a  part 
of  the  record  in  this  case.  Pursuant  to  the  stipulation,  the  in- 
spection and  investigation  were  made  in  the  month  of  October, 
1915,  and  the  report  filed.  The  report,  in  so  far  as  it  pertains 
to  the  condition  of  the  plant  of  the  Dix  company  and  the  hand- 
ling of  calls  through  the  Elliott  exchange,  sustains  the  testimony 
of  the  complainants,  and  further  indicates  that  the  facilities 
provided  for  the  handling  of  calls  between  Elliott  and  Gibson 
City  are  inadequate. 

It  is  quite  evident  that  the  boundary  line  between  the  Gibson 
company  and  the  Dix  company  was  fixed  on  a  purely  arbitrary 
P.U.R.1916B. 
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basis^  without  regard  for  the  geographical,  commercial^  and 
economic  conditions  that  should  be  considered  in  the  proper 
development  and  operation  of  a  telephone  utility  which  is  to 
serve  a  communily  adequately.  Unquestionably,  the  community 
interest  of  Gibson  City  extends  over  a  much  wider  area  than 
that  covered  by  the  rural  development  of  the  Gibson  company, 
and  the  territory  in  Dix  township,  in  which  the  complainants  are 
located,  should  have  been  developed  by  the  Gibscm  company. 
Under  the  existing  arrangement  between  the  Gibson  company 
and  the  Dix  company,  however,  whereby  the  subscribers  of  each 
company  have  full  use  of  the  facilities  and  service  of  the  other 
company,  and  with  the  rates  of  both  companies  the  same,  the 
subscribers  in  the  territory  which  is  properly  a  part  of  the 
Gibson  City  rural  area  would  not  be  inconvenienced  if  adequate 
facilities  were  provided  by  the  Dix  company  and  its  service 
maintained  at  a  high  standard  of  efficiency. 

The  Dix  company  is  imder  the  general  obligation  to  comply 
with  the  Commission's  order  fixing  standards  for  telephone 
service,  but  apparently  has  failed  to  comply  with  the  require- 
ments of  such  order,  and  the  Commission,  therefore,  is  justified 
in  making  a  specific  order  in  the  case,  directing  the  Dix  com- 
pany to  make  such  improvements  in  its  plant,  additions  to  its 
facilities,  and  changes  in  operating  methods,  as  may  be  neces- 
sary to  provide  an  adequate  service  and  maintain  such  service 
at  the  standards  fixed  by  the  Commission. 

The  Commission  is  of  ihe  opinion  that  it  is  unnecessary  for 
the  respondents  to  make  any  change  in  the  division  of  rural 
territory  at  this  time. 

It  is  therefore  ordered  that  the  Dix  Telephone  Company,  of 
Elliott,  Ford  county,  Illinois,  shall  provide  an  additional  metal- 
lic circuit  trunk  line  between  Elliott  and  Gibson  City  for  the 
handling  of  intercompany  calls  between  the  Dix  Telephone  Com- 
pany and  the  Gibson  Home  Telephone  Company,  and  make  such 
repairs  and  improvements  to  its  physical  property,  and  such 
change  in  its  operating  methods,  as  may  be  necessary  for  the  fur- 
nishing of  an  adequate  service  to  its  subscribers,  and  maintain- 
ing the  standards  of  service  fixed  by  the  Commission. 

Four  months  will  be  considered  a  reasonable  period  of  time 

P.U.R.1916B. 
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within  which  to  provide  the  additional  trunk  line  and  make  such 
repairs  and  improvements. 

The  Commission  reserves  jurisdiction  of  the  subject-matter, 
and  of  the  parties  hereto,  for  the  purpose  of  making  such  fur- 
ther order  herein  as  future  developments  may  require. 

By  order  of  the  Commission,  this  16th  day  of  December, 
1915,  dated  at  Springfield,  Illinois. 


IlililNOIS  PUBLIC  UTUilTICS  COMMISSION. 

CITY  OP  PANA 

V. 

CENTRAL  ILLINOIS  PUBLIC  SEEVICE  COMPANY. 

[No.  4255.] 

Service  —  Steam  Jieat  ~  Operation  at  Mose  ~  JHBeoniinuanoe  of  service, 

A  steam-heating  utility  cannot  discontinue  Manrioe  although  it 
is  operated  at  a  loss,  where  it  has  not  applied  for  authority  to  increase 
its  rates  or  for  permission  to  discontinue  and  has  not  given  reasonable 
notice  to  the  public. 

[December  16,  1915.] 

CoMPLAiKT  by  the  City  of  Pana  that  the  Central  Illinois 
Pnblic  Service  Company  has  discontinued  its  steam-heat  serv- 
ice ;  service  (H^ered  resumed. 

Shaw,  Commissioner:  On  September  25,  1915,  the  city  of 
Pana  by  certain  of  its  aldermen  filed  a  complaint  with  the  Com- 
mission, alleging  that  the  Central  Illinois  Public  Service  Com- 
pany, that  was  named  as  defendant,  is  a  public  utility  operating 
under  a  franchise  in  the  city  of  Pana,  which  was  granted  by  the 
city,  and  that  the  defendant  was,  therefore,  subject  to  the  provi- 
sions of  the  State  Public  Utilities  act.  Complainants  further 
alleged  that  the  aldermen  filing  the  complaint  had  been  author- 
ized to  do  so  by  the  city  council  of  Pana,  and  that  defendant  is 
the  owner  of  a  franchise  granted  by  that  city,  authorizing  the 
fuimishing  of  heat  to  the  citizens  of  the  city,  and  that  defendant 
has  been  furnishing  heat  under  the  franchise  to  the  citizens  for 
several  years;  that  defendant  had  notified  its  consumers  that  it 

P.U.R.1916B.  12 


Digitized  by 


Google 


178  ILLINOIS  PUBLIC  UTILITIES  COMMISSION. 

would  not  furnish  them  with  any  more  heat,  and  alleging  that 
if  it  does  not  furnish  heat  that  most  of  those  citizens  who  have 
been  receiving  heat  will  be  put  to  great  expense  and  inconven- 
iencCj  as  there  is  no  other  public  utility  in  the  city  of  Pana  en- 
gaged in  that  business.  Complainants  further  alleged  in  the 
petition  that  the  pavements  in  the  streets  of  the  city  of  Pana 
have  been  greatly  damaged  on  account  of  the  defendant  having 
its  mains  in  said  streets,  and  that  it  will  be  a  great  injustice  to 
the  citizens  to  permit  defendant  to  cease  operating  its  steam- 
heating  plant  The  complainants  pray  that  the  Commission 
make  such  order  in  the  premises  as  may  seem  meet 

The  defendant  filed  answer  on  October  18,  1915,  admitting 
that  it  has  operated  the  heating  plant  in  the  city  of  Pana  during 
the  three  heating  seasons  last  past,  and  averring  that  during  the 
season  of  1914-1915,  including  the  year  from  September  1, 
1914,  to  August  31,  1915,  the  operating  expenses  (exclusive  of 
any  charge  for  depreciation  or  return  on  investment)  incurred 
in  conducting  the  heating  plant  exceed  the  gross  earnings  there- 
from by  $2,234.65,  as  shown  by  defendant's  exhibit  "A"  at- 
tached to  its  answer.  Defendant  further  averred  that  on  June 
21,  1915,  it  gave  to  each  of  the  consumers  notice  that  it  would 
not  continue  to  give  heating  service  on  the  same  terms  as  there- 
tofore, and  averred  that  a  copy  of  this  notice  was  attached  to  its 
answer  and  marked  exhibit  "B.'' 

Defendant  further  averred  that  it  made  efforts  to  lease  the 
heating  plant  to  one  or  more  of  the  consumers  for  nothing  in 
return,  except  that  they  maintain  the  plant  in  good  condition 
and  pay  the  boiler  insurance;  or  that  defendant  would  attempt 
to  continue  operating  the  system  if  the  heat  consumers  would 
pay  a  sufficient  amount  for  the  service  to  pay  the  cost  of  opera- 
tion and  avoid  a  loss  to  the  company,  and  defendant  avers  that 
neither  of  these  propositions  was  accepted. 

Defendant  in  its  answer  requests  that  complaint  be  dismissed, 
or  that  an  order  be  entered  authorizing  it  to  discontinue  its  heat- 
ing service  in  the  city  of  Pana,  and  averring  that  in  no  event 
should  the  defendant  be  required  to  continue  rendering  the 
service  at  Pana,  except  at  rates  sufficient  to  defray  all  operatini? 
expenses,  depreciation,  and  afford  a  reasonable  return  upon  tlie 

investment. 
P.U.R.1916B. 
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We  are  of  the  opinion  the  complaint  should  not  be  dismissed. 

The  Commission  has  power  and  authority  to  permit  a  public 
utility  to  discontinue  serving  the  public  where  the  conditions 
justify  and  demand  it,  and  whether  the  conditions  justify  and 
demand  it  is  a  question  that  should  receive  full  consideration 
upon  a  hearing  by  the  Commission  in  proceedings  instituted  for 
that  purpose.  The  consumers  should  have  sufficient  notice  of 
the  proceedings  having  been  instituted  and  pending  before  the 
Commission,  and  the  public  in  general  which  will  be  affected  by 
the  decision  should  be  given  sufficient  information  of  such  pro- 
ceedings.   The  reasons  for  this  are  obvious. 

If  the  public  utility  is  operated  at  a  substantial  loss,  it  no 
doubt  is  in  a  position  to  know  this,  and  if  it  cannot  serve  the 
public  without  loss  at  the  rates  being  charged,  it  should  apply  to 
the  Commission  for  an  increase  of  rates,  if  it  desires  such  in- 
crease, and  if  it  desires  to  discontinue  serving  the  public,  then 
it  is  incumbent  upon  it  to  apply  to  the  Commission  for  permis- 
sion to  discontinue  such  service,  and  reasonable  notice  be  given 
by  it  to  the  public  that  it  will  discontinue  service  if  permitted  to 
do  so  by  the  Commission,  and  that  application  has  been  or  will 
be  made  to  the  Commission  for  such  permission.  The  service 
should  be  continued  until  a  hearing  is  had  and  the  question 
determined  in  a  proceeding  instituted  for  that  purpose. 

It  is  evident  that  the  law  does  not  intend  that  public  utilities 
may  abandon  serving  the  public  at  any  time  they  may  wish  to 
do  so  without  any  regard  to  the  rights  or  interests  of  the  public. 

In  the  case  under  consideration  we  find  that  the  spirit  of  the 
law  has  not  been  complied  with  by  the  respondent  in  discontinu- 
ing heating  service  in  the  city  of  Pana,  and  that  therefore  it 
should  resume  the  performance  of  its  duty  and  furnish  heat  as 
it  has  previously  been  doing  until  the  further  order  of  the  Com- 
mission. 

It  is  therefore  ordered  by  the  Commission  that  the  respondent, 
the  Central  Illinois  Public  Service  Company,  resume  furnish- 
ing heat  in  the  city  of  Pana,  and  continue  to  do  so,  on  the  same 
terms  and  conditions  as  it  did  during  the  heating  season  of  1914 
and  1015  until  the  further  order  of  this  Commission. 

By  order  of  the  Commission  this  16th  day  of  December,  1915. 
Dated  at  Springfield,  Illinois. 

P.U.R.1916B. 
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IN1>IANA  PITBIilC  SERVIGK  COMMISSION. 

COMMEECIAL  CLUB  OF  TEEEE  HAUTE  et  al. 

V, 

TEEEE  HAUTE  WATEEWOEKS  COMPANY. 

[No.  318.] 

Bettim  —  IFa«6r  —  Potrer  of  Commission '^  Effect  of  general  incorpo^ 
ration  statute. 

1.  The  general  incorporation  gtatute  providing  that  municipalitiet 
may  regulate  rates  for  water  except  that  rates  should  not  be  so  low  as  to 
prevent  the  utility  from  realizing  a  net  return  of  10  per  cent  does  not 
prevent  the  Indiana  Commission  from  fixing  rates  that  will  produee  a 
return  less  than  10  per  c«nt. 

Discrimination-^ Bates '^Fttmisihing  tvater  to  sehoothouses  in  con- 
sideration  of  transfer  of  stock, 

2.  No  illegal  discrimination  arises  from  the  fulfilment  of  a  con- 
tract by  a  utility  to  furnish  free  water  to  schools  in  consideration  of 
the  transfer  by  the  city  to  the  company  of  $50,000  of  the  company's 
capital  stock,  where  it  appears  the  consideration  is  sufficient  to  com- 
pensate the  company  for  the  water. 

Valtidtion '^  Land  of  water  company '^  Allotcance  for  lot  hought  to  se* 
cure  easement  for  mains. 

3.  An  allowance  was  made  for  the  value  of  an  easement  cmly,  in 
valuing  land  of  a  water  company  for  rate  making,  where  it  appeared 
the  company  bought  the  fee  to  secure  an  easement  for  its  mains,  and 
not  for  use. 

Evidence '^Weight  to  he  given  testimonp  concerning  value  of  land 
and  nature  of  soU. 

4.  Greater  weight  should  be  given  to  testimony  concerning  the 
value  of  land  and  the  nature  of  the  soil,  by  witnesses  residing  in  the 
commimity,  than  to  that  of  nonresident  experts,  including  the  Commis- 
sion's staff,  since  the  value  of  real  estate  is  governed  largely  by  condi- 
tions peculiar  to  each  community  which  none  but  residents  can  fully 
understand. 

Valuation '^ Old  Imilding  still  useful  for  som.e  purposes'^ Value  of 
use. 

5.  The  proper  value  to  be  placed  on  an  old  building  that  is  useful 
to  a  utility  in  a  valuation  for  rate  making  is  the  value  of  the  use, 
rather  than  the  present  value  or  the  cost  of  a  new  building. 

Valuation  ^Machinery  of  no  practical  use, 

6.  No  allowance  should  be  made  in  a  rate  valuation,  for  the  value 
of  a  pump  that  is  not  in  operating  condition  and  is  of  no  practical  use 
to  a  water  company. 

Valuation '-'Pumps  of  water  company  that  could  he  used  on  special 
occasions. 

7.  An  allowance  should  be  made  in  a  rate  valuation  for  the  value 
P.U.RJ916B. 
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of  puMps  thai  woQkl  be  of  use  to  a  water  company  on  special  oceasiontf 
that  might  reasonably  be  anticipated. 
V^slwoMon  — -  A^DtM  fif  utility  to  earn  return  on  vaUie  of  property 
rather  than  actual  investment, 

8.  A  utility  will  be  permitted  to  earn  a  return  upon  the  reasonable 
iralue  of  its  property,  although  it  greatly  exceeds  the  actual  cost 
thereof. 

Valuation '^  Pavement  over  nuiins, 

9.  Allowance  for  pavement  over  mains,  in  a  rate  valuation,  should 
include  only  the  value  of  the  pavement  laid  by  the  utility. 

V€Uuation '^  Service  connections  paid  for  hy  consumers. 

10.  The  value  of  service  connections  paid  for  by  the  consumers  should 
not  be  included  in  the  valuation  for  rate  making,  especially  where  it  is 
agreed  that  the  connections  shall  be  the  property  of  the  consumer. 

Valuation'^ Going  value, 

11.  An  allowance  should  be  made  for  "going  value"  of  a  water  plant 
in  valuing  the  property  for  rate  making. 

VtLUtation'^Worleing  capital -^  Meihsd  of  ftadng  tMotsanoe. 

12.  The  allowance  for  working  capital  to  cover  operating  expenses 
of  a  water  utility  was  fixed  by  taking  the  average  earnings  for  a  period 
of  time,  equal  to  the  period  from  the  beginning  of  operation  until  the 
receipt  of  the  first  revenues. 

WaiuaUon  »  Contingencies, 

13.  An  allowance  of  13  per  cent  was  made  for  contingencies  ip 
valuing  a  water  plant  for  rate  making  where  there  was  some  evidence 
that  the  contingencies  were  significant. 

Valuation '^Reproduction  cost  less  depreciation  as  value  for  rate* 
mMhing  purposes, 

14.  The  cost  of  reproduction  less  depreciation  is  not  necessarily  the 
value  for  rate  making,  but  it  is  an  important  item  to  be  considered  in 
determining  the  reasonable  value. 

Discrimination-^ Water -^ Free  service  for  private  fire  protection. 

16.  A  water  utility  should  receive  compensation  for  service  rendered 
to  persons  who  make  sprinkler  or  other  connections  for  private  fire  pro- 
tection. 

{UnUractS'^  Agreement  to  furnish  water  to  schoolhouses  and  city 
huUdings -^  State  educational  institutions. 

16.  A  ccmtract  to  furnish  water  to  all  schoolhouses  and  city  build- 
ings, in  consideration  of  a  transfer  of  stock  by  the  city,  does  not  in- 
clude educational  institutions  supported  by  the  state. 

Pisorimination^  Rules'^  Advance  payment  or  deposit '^Uniformity, 
n,  A  rule  providing  that  the  utility  may  require  payment  in  ad- 
vance, or  a  deposit,  or  a  satisfactory  guaranty,  is  im justly  discrimina- 
tory because  it  permits  the  utility  to  require  an  advance  payment  or 
deposit  from  a  solvent  patron,  and  not  to  require  it  of  another,  and  to 
require  a  different  amoimt  for  a  deposit  or  guaranty  under  similar 
circumstances. 

P.U.R.19ieB. 
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Service  ^  Service  connections -^  Duty  of  utility  to  install  at  Ha  otrft 
expense. 

18.  A  water  utility  must  install  service  coniiectioiis  at  itft  own  «&* 
pense. 

Service  —  Meters  —  LiahiUty  of  consumer  for  injury  to, 

19.  A  rule  making  the  consumer  liable  for  any  injury  to  tlM  meter 
is  unreasonable  in  so  far  as  it  imposes  a  liability  for  injury  not  du# 
to  his  lack  of  ordinary  care. 

Discrimination  ^Fumishinff  small   meters   free   and   charging   for 
large  meters, 

20.  A  rule  providing  for  furnishing  additional  meters  in  small  sizes 
free,  but  imposing  a  charge  for  large-sized  meters,  unjustly  discrim- 
inates against  the  users  of  large  meters. 

Bates  —  Water  —  Private  fire  protection  service, 

21.  The  minimum  charge  for  metered  private  fire  protection  service 
should  be  50  per  cent  greater  than  the  regular  rates,  but  the  regular 
rates  should  be  charged  for  the  water  actually  used. 

Return '^Operating  expenses -^  Fees  for  attorneys  and  engineers. 

22.  A  reasonable  allowance  should  be  made  for  expenditures  for  em^ 
ployment  of  attorneys  and  engineers  to  defend  proceedings  before  the 
Commission. 

Return'^ Water  utility ^^ Am^nint. 

23.  A  return  of  6^  per  cent  on  the  value  of  a  water  plant  was  held 
to  be  reasonable  where  it  appeared  that  a  large  part  of  the  investment^ 
in  the  property  valued  at  $1,200,000,  was  surplus  earnings. 

Depreciation  —  Account  —  Water  utility, 

24.  A  water  utility  was  ordered  to  carry  a  depreciation  account  of 
.83  of  1  per  cent  of  the  value  of  its  property  found  to  be  $1,200,000. 

[December  17,  1916.] 

Petition  alleging  that  defendant  was  charging  excessive  and 
discriminatory  rates  for  water  and  that  certain  regulations  were 
oppressive  and  discriminatory;  order  establishing  rates  and  re- 
quiring the  discontinuance  of  certain  regulations  and  practices 
and  directing  the  utility  to  pay  into  the  state  treasury  the  sum 
of  $1,385.65  representing  the  expenses  incurred  by  the  Commis-* 
sion  in  investigating  the  case. 

By  the  Commission:  The  above-named  petitioners  on  the 
16th  day  of  October,  1913,  filed  with  the  Public  Service  Com- 
mission of  Indiana  a  petition,  the  material  averments  of  which 
were  as  follows: 

That  the   Terre  Haute   Waterworks   Company   is   a   public 

utility  engaged  in  the  business  of  furnishing  and  delivering 

water  to  the  city  of  Terre  Haute  and  the  inhabitants  thereof;. 
P.U.R.1916B. 
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that  said  company  has  in  effect  a  schedule  of  rates,  tolls,  and 
charges,  and  certain  rules  and  regulations  for  such  rates,  tolls, 
and  charges,  which  are  unreasonable,  unjust,  and  excessive,  and 
unjustly  discriminatory  as  between  classes  of  consumers,  and 
are  so  excessive  as  to  yield  to  the  company  an  unreasonably 
large  return  on  the  fair  value  of  the  property  used  and  useful 
for  the  convenience  of  the  public.  That  certain  of  said  rules 
and  regulations  are  unreasonable,  unjust,  oppressive,  and  dis- 
criminatory. 

The  petitioners  pray  the  Commission  to  fix  and  determine 
just  and  reasonable  rates,  tolls,  and  charges  to  be'  collected  by 
said  company,  and  to  establish  just  and  reasonable  rules  and 
regulations  to  be  observed  by  said  company. 

On  the  17th  day  of  August,  1914,  the  city  of  Terre  Haute 
filed  its  petition  in  which  it  alleged,  in  addition  to  the  matters 
stated  in  the  foregoing  petition,  that  the  water  furnished  by  the 
company  is  impure  and  unwholesome,  and  that  the  pressure  for 
service  in  extinguishing  fires  and  for  domestic  and  industrial 
service  is  insufficient  and  inadequate. 

On  the  14th  day  of  September,  1914,  the  company  filed  an 
answer  in  general  denial  to'  the  petition  of  the  Commercial  Club 
and  others. 

A  like  answer  was  filed  to  the  city's  supplemental  petition. 
Later  the  company  filed  a  second  paragraph  of  answer  stating 
facts  from  which  the  conclusion  was  drawn  that  the  Conmiis- 
sion  had  no  jurisdiction  to  fix  rates  that  would  reduce  the  net 
income  of  the  company  below  a  point  where  it  would  yield  10 
per  cent  on  the  capital  stock. 

The  Commission's  staff  completed  a  tentative  valuation  of 
the  property  of  the  company  about  the  20th  of  September,  1914. 
A  copy  of  this  was  delivered  to  the  city,  to  the  Commercial  Club, 
and  to  the  company. 

On   the   10th   day  of   October,   the   Commercial   Club   filed 

written  objections  to  the  staff's  valuation,  ailing  that  each 

item  of  property  was  valued  too  high  by  the  staff.    The  company 

filed    like   objections   with   opposite   conclusions,    and   alleged, 

further,  that  the  staff  had  omitted  many  items  of  property  that 

should  have  been  taken  into  consideration  in  the  appraisal.  The 
P.UJL1916B. 
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city  filed  exceptions  to  the  tentative  valuation,  alleging  that 
the  appraisement  was  too  high.         i 

The  cause  was  set  for  hearing  on  the  30th  day  of  November, 
1914.  At  the  hearing  Boyse,  Dix,  &  Cooper  and  George  W. 
Crane  appeared  for  the  original  peitioners;  Smith,  Hombrook, 
&  Smith  and  Beasley,  Doughtitt,  Crawford,  &  Beasley  appeared 
for  the  company.  George  W.  Wells,  City  Attorney,  appeared  for 
the  city  of  Terre  Haute.  Counsel  for  the  respective  litigants 
presented  the  cause  with  marked  ability.  A  great  volume  of 
evidence  was  introduced  covering  fully  the  various  phases  of 
the  controversy. 

The  Terre  Haute  Waterworks  Company  was  organized  on  the 
7th  day  of  March,  1871,  under  an  act  approved  March  5,  1865. 
Section  8  of  that  act  is  as  follows: 

"When  any  such  company  shall  have  been  organized  under 
the  provisions  of  this  act,  and  after  at  least  one  half  of  the 
capital  stock  authorized  by  its  articles  of  association  shall  have 
been  subscribed,  it  shall  be  the  duty  of  the  common  council  of 
the  city  in  which  such  company  may  propose  to  erect  water- 
works, by  resolution  duly  passed  and  entered  upon  its  minutes, 
to  grant  to  such  company  such  right  to  the  use  of  the  streets, 
alleys,  wharves,  and  public  grounds  of  such  city  as  shall  be 
necessary  to  enable  such  company  to  construct  the  proper  works 
for  the  supply  of  water  for  the  use  of  such  city  and  its  in- 
habitants : 

"Provided,  that  the  common  council  of  such  city  may,  in  such 
grant,  impose  such  just  and  reasonable  terms,  restrictions,  and 
limitations  upon  such  company,  in  reference  to  the  manner  in 
which  such  streets,  alleys,  wharves,  and  public  grounds  are  to  be 
used,  and  in  reference  to  the  charging'  and  collecting  of  tolls, 
water  rents,  or  other  compensation  for  the  supply  of  water  to 
be  furnished  by  such  company  to  such  city  and  its  inhabitants, 
as  shall  be  necessary  to  guard  against  the  improper  use  of  such 
streets,  alleys,  wharves,  and  public  grounds,  and  to  protect  said 
city  and  its  inhabitants  from  the  imposition  of  an  undue  or 
excessive  rates  or  charges  for  the  supply  of  water;  but  no  re- 
striction shall  be  imposed  by  said  common  council  which  will 
prevent  such  a  company  realizing  upon  its  capital  stoeks  an 

P.U.R.1916B. 


Digitized  by 


Google 


COMMERCIAL  CLUB  ▼.  TERRB  HAUTE  WATERWORKS  CO.    186 

annual  income  or  dividend  of  10  per  cent  after  paying  the  cost 
of  all  necessary  repairs  and  expenses." 

Section  5  of  the  ordinance  of  the  city  of  Terre  Haute, 
adopted  March  21,  1871,  authorizing  the  Terre  Haute  Water- 
works Company  to  construct,  maintain,  and  operate  waterworks, 
and  supply  water  to  the  city  and  citizens  of  Terre  Haute,  and 
defining  their  powers  and  privileges  as  follows : 

"The  company  shall  furnish  to  the  city  authorities  and  to 
citizens  upon  the  several  streets,  avenues,  and  public  grounds, 
along  which  pipes  and  water  courses  may  be  laid,  such  quantity 
of  water  as  they  may  desire ;  and  the  waterworks  company  shall 
have  the  right  to  charge  the  city  and  citizens  thereof  for  such 
water  as  may  be  supplied,  and  for  each  fire  plug  erected  as  here- 
inbefore prescribed,  as  much  as  the  average  price  paid  by  other 
cities  of  the  United  States  having  sufficient  waterworks  of 
similar  character: 

"Provided,  that  in  case  the  city  council  and  the  waterworks 
disagree  upon  a  schedule  of  prices  to  be  paid  by  the  city  and 
citizens  thereof,  then  such  schedule  and  rates  of  charges  shall  be 
ascertained  and  determined  by  five  disinterested  persons,  non- 
residents of  the  city  of  Terre  Haute;  two  of  them  shall  be 
chosen  by  the  city  council ;  two  by  the  waterworks  company,  and 
the  fifth  by  the  four  thus  chosen,  and  rates  thus  fixed  shall  re- 
main in  force  until  altered  by  agreement  or  arbitration  as  afore- 
said ;  and  either  the  cit^  authorities  through  the  common  council 
or  waterworks  company,  by  its  president  or  directors,  may 
demand  a  readjustment  of  said  rates  at  any  time  after  the  ex- 
piration of  one  year  from  the  preceding  adjustment/' 

Section  6  of  said  ordinance  declared  that  the  ci^  should 
have  the  right  to  purchase  said  waterworks  wilii  all  its  equip- 
ment at  any  time  on  giving  six  months'  notice  to  the  president 
and  directors  of  the  waterworks  company. 

Section  7  of  the  ordinance  declared  that  no  ci^  taxes  should 
be  levied  or  collected  on  the  property  or  shares  of  said  company 
for  a  term  of  five  years  from  liie  date  of  the  completion  of  said 
waterworks. 

This  ordinance  was  duly  accepted  by  the  company. 

Prior  to  the  filing  of  the  petition  in  this  proceeding,  the 
waterworks  company  surrendered  its  license,  permit,  or  fran- 
P.U.R.19ieB. 
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chise,  and  accepted  in  lieu  thereof,  by  operation  of  law,  an 
indeterminate  permit. 

[1]  The  second  paragraph  of  the  answer  of  the  company  is 
based  upon  §  8  of  the  statute,  hereinabove  set  out.  We  think 
the  position  of  the  company  as  stated  in  said  second  paragraph 
of  answer  is  wholly  untenable,  and  it  will  not  be  further  dis- 
cussed in  this  opinion. 

[2]  The  act  of  1865  provided  that  the  city  might  become 
a  stockholder  when  the  common  council  should  so  direct  by 
resolution  duly  entered  upon  its  minutes.  At  a  meeting  of  the 
common  council  September  5,  1871,  an  ordinance  was  passed 
whereby  the  city  of  Terre  Haute  subscribed  to  the  capital  stock 
of  the  Terre  Haute  Water  Company  to  the  amount  of  $50,000. 
In  payment  of  such  stock  the  mayor  was  directed  to  have  issued 
fifty  ten-year  bonds  of  the  denomination  of  $1,000  each,  and 
bearing  interest  at  the  rate  of  7  per  cent  per  annum. 

On  the  16th  day  of  April,  1872,  the  mayor  of  the  city  of 
Terre  Haute  was  directed  by  an  ordinance  to  enter  into  a  con- 
tract with  the  president  and  directors  of  said  Terre  Haute 
Waterworks  Company,  and  transfer  the  stock  so  held  by  him  for 
the  city  of  Terre  Haute  to  ihe  said  Terre  Haute  Waterworks 
Company,  and  said  ordinance  provided  that  such  transfer  was 
in  consideration  of  the  free  water  to  be  furnished  to  all  the 
school  buildings,  city  offices,  engine  houses,  market  houses,  coun- 
cil chambers,  and  all  schoolhouses  and  city  buildings,  and  one 
public  fountain  hereafter  to  be  erected  and  one  drinking  hydrant 
in  each  square  of  the  city,  free  of  cost  for  a  period  of  fifty  years 
or  during  the  charter  of  the  Terre  Haute  Waterworks  Company. 

It  appears  that  prior  to  the  transfer  of  said  stock  to  the 

waterworks  company  a  controversy  arose  as  to  the  real  meaning 

of  the  provisions  touching  free  water,  and  another  ordinance 

entitled,  "An  Ordinance  to  Amend  §§  1  and  2  of  an  Ordinance 

Heretofore  Passed  by  the  Common  Council  of  the  City  of  Terre 

Haute,  adopted  April  16,  1872,  and  Entitled,  'An  Ordinance 

to  Aid  the  Waterworks  Company  of  Terre  Haute,  to  Secure 

the  Construction  of  the  Waterworks  by  a  Joint  Stock  Company, 

and  for  the  Supply  of  ihe  Schoolhouses  and  Public  Buildings 

with  Pure  and  Wholesome  Water,' "  was  presented,  and  such 

further  proceedings  were  had  that  on  the  4th  day  of  February, 
P.U.RJ916B. 
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1873,  a  ocmtract  was  finally  entered  into  whereby  the  company 
agreed  to  provide  filtered  water  in  quantities  sufficient  to  supply 
the  wants  of  all  houses  now  or  hereafter  exclusively  used  as 
flchoolhouses  in  the  city  of  Terre  Haute,  during  the  time  said 
houses  are  used  for  school  purposes  alone. 

Much  evidence  was  introduced  on  the  trial  showing  the  quan- 
tity of  water  used  by  the  public  and  parochial  schools  of  Terre 
Haute  and  by  the  State  Normal  and  Hose-Polytechnic  Institute. 
All  of  this  that  applies  to  schools  other  than  the  State  Normal 
and  the  Rose-Polytechnic  Institute  will  not  be  given  further 
consideration  because  the  waterworks  company  expressly  avows 
its  intention  and  willingness  to  continue  the  use  of  water  under 
the  original  contract  to  the  public  and  parochial  schools  of  that 
city.  There  is  clearly  suflScient  foundation  for  the  contention  of 
the  city  to  remove  any  semblance  of  discrimination  arising  from 
the  fulfilment  of  that  contract  by  the  water  company.  So  fur- 
nishing the  schools  with  water  is  not  only  not  furnishing  free 
water,  but  the  weight  of  the  evidence  shows  that  the  considera- 
tion given  by  the  community  is  amply  sufficient  to  compensate 
the  company  for  the  water  furnished,  and  to  be  furnished  dur- 
ing the  life  of  the  contract. 

The  company  contests  the  right  of  the  State  Normal  and  the 
Rose-Polytedmic  Institute  to  such  free  water.  This  contention 
will  be  given  consideration  further  on  in  this  opinion. 

Cost  of  Reproduction  New  Less  Depreciation  of  the  Company's 

Property. 

[Z,  4]  /.  Land, — The  staff  appraises  the  real  estate  at  $18,- 
400.  The  estimates  of  the  different  witnesses  differ  materially  as 
to  the  total  value  of  this.  The  serious  contention  on  this  branch 
of  the  case  is  waged  around  the  "storage  lot."  This  was  omitted 
by  the  staff  because  the  title  to  the  same  was  not  in  the  water- 
works company.  Seven  years  ago  the  company  paid  for  this  lot 
^4,000,  and  its  value  is  not  far  from  $15  per  foot  at  each 
frontage.  There  is  some  evidence  that  this  lot  was  purchased 
because  a  large  pipe  belonging  to  the  company  extended  along 
the  south  22  feet,  and  there  was  some  question  as  to  whether 
the  company  had  an  easement  in  the  lot.     It  has  been  held  that 

at  is  not  sound  doctrine  to  require  a  public  service  corporation 
P.U.R.1916B. 
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to  construct  a  plant  no  larger  than  is  actually  needed  for  th^ 
service  immediately  to  be  performed.  Every  company  engaged 
in  such  business  has  the  right  to  look  into  ihe  future,  and  pro- 
vide for  increased  business  which  seems  reasonably  in  prospeo* 
tive. 

In  Long  Branch  Commission  v.  Tintem  Manor  Water  Co» 
70  N.  J.  Eq.  71,  62  Atl.  474,  479,  it  is  held: 

"That  the  company  is  under  obligations  to  keep  in  advance 
of  the  present  demand,  and  take  liberal  account  of  the  probable 
increase  of  demand  due  to  increase  of  population." 

In  Des  Moines  Water  Co  v.  Des  Moines,  the  master  ap- 
pointed by  the  United  States  circuit  court  held: 

"In  ascertaining  this  actual  or  reproductive  value,  the  com- 
pany has  the  right  to  anticipate  the  growth  of  its  business,  and 
to  be  allowed  a  proper  return  on  a  plant  of  sufficient  capacity 
for  such  growth." 

On  the  contrary,  it  should  not  be  understood  that  a  company 
can  buy  real  estate  not  then  reasonably  necessary  for  the  con- 
duct of  its  business,  and  expect  the  public  to  pay  a  return  on  the 
money  invested  therein.  Such  an  investment  might  properly 
be  made  by  the  investors  in  the  plant.  The  return  to  the  in- 
vestors would  be  in  the  enhanced  value  of  the  real  estate.  This 
is  the  meaning  of  the  following  decisions:  San  Diego  Land  & 
Town  Co.  V.  Jasper,  189  U.  S.  439,  47  L.  ed.  892,  23  Sup.  Ct. 
Rep.  571 ;  Southern  P.  Co.  v.  Bartine,  170  Fed.  725 ;  Capital 
City  Gaslight  Co.  v.  Des  Moines,  72  Fed.  829;  Boise  City 
Irrig.  Co.  v.  Clark,  65  C.  C.  A.  399,  131  Fed.  415. 

If  the  water  company  simply  desired  to  secure  an  easement 
for  one  of  its  mains,  it  surely  could  have  purchased  it  at  a  less 
price  than  that  for  which  it  could  have  obtained  the  fee  to  the 
entire  lot  This  lot  was  not  purchased  in  anticipation  of  future 
needs.  This  is  established  by  an  action  of  the  directors  immedi- 
ately following  the  purchase  of  this  lot,  and  again  in  October, 
1910,  at  each  of  which  times  a  resolution  was  adopted  to  dispose 
of  the  property. 

The  fact  that  the  title  was  not  in  the  company  wbiild  not  be 
sufficient  to  exclude  it  from  the  appraisement,  but  it  is  a  fact 
to  be  considered  in  determining  whether  it  shall  be  included  or 
not     The  crucial  test  as  to  whether  it  should  or  should  not  be 
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indnded  in  the  property  upon  which  the  company  is  entitled  to 
a  return  i8,-^-"l8  it  used  or  useful  for  the  convenience  of  the 
public?"  And  here  it  might  be  said  that  the  opinion  of  the 
experts,  including  the  Commission's  staff,  as  to  the  value  of 
the  real  estate,  is  entitled  to  little  consideration.  The  value  of 
real  estate  is  governed  largely  by  conditions  peculiar  to  each 
commimity.  None  but  those  residing  in  such  community  can, 
in  the  very  nature  of  things,  understand  local  conditions,  and 
this  is  true  as  to  other  branches  of  the  testimony.  The  tes- 
timony of  Alvord,  Sturtevant,  Watts,  Chester,  and  the  staff, 
including  the  other  nonresident  expert  witness,  as  to, the  trench- 
ing conditions,  and  the  nature  of  the  soil,  is  entitled  to  but  little 
consideration.  The  opinion  of  these  gentlemen  will  be  giveD 
careful  oonsid^ation,  but  the  governing  factors  will  be  the  tes- 
timony of  men  who  dug  the  ditches,  and  who  have  lived  in  that 
c<mimunity  for  many  years.  The  soil  map  is  practically  hear- 
say evidence.  The  man  who  made  the  map  knew  practically 
nothing  about  what  his  map  represented,  except  what  the  em- 
ployees of  the  company  told  him.  The  company  had  the  right 
to  make  sure  of  an  easement  in  the  lot  now  under  consideration 
for  its  main,  and  to  that  extent  the  value  of  this  property  ought 
to  be  considered. 

After  giving  weight  to  all  the  testimony,  we  are  of  the  opinion 
that  the  reasonable  value  of  the  real  estate  used  and  useful  for 
the  convenience  of  the  public  is  not  far  from  $25,000.  In  this 
we  have  included  a  value  of  $1,000,  for  the  easement  in  the 
land  above  referred  to. 

//.  Transmission  and  Distribution  System. — This  is  a  very 
important  part  of  the  property  of  the  company.  It  comprises 
fully  50  per  cent  of  the  entire  property.  The  cost  of  materials 
for  the  reproduction  new  of  the  distribution  system  is  capable 
of  exact  ascertainment.  The  value  of  the  material  can  be  de- 
termined with  certainty.  On  this  phase  of  the  case,  there  is 
no  serious  controversy  among  the  experts.  On  the  labor  cost  of 
laying  the  mains  and  installing  this  system  complete  there  is 
grave  and  serious  controversy.  Much  of  this  is  based  upon  the 
theory  that  the  soil  conditions  in  Terre  Haute  are  sudi  that 
Frenches  cave  very  badly.  Mr.  Alvord  and  the  other  experts 
on  his  side  of  the  case  relied  for  their  information,  very  largely, 
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on  facts  given  them  by  the  present  management  and  employees 
of  the  company.  From  the  facts  as  detailed  by  these  experts, 
gained  from  hearsay,  the  soil  conditions  in  Terre  Haute  are  very 
deplorable.  However,  a  very  larg^  number  of  respectable  citi- 
zens of  that  community,  some  of  whom  had  dug  trenches  in 
Terre  Haute  for  many  years,  seriously  controvert  the  facts  upon 
which  the  company's  experts  base  their  opinion.  There  is  no 
doubt  in  our  minds  that  there  is  a  tendency  to  cave  in  Terre 
Haute  soil  somewhat  greater  than  is  found  in  the  usual  and 
normal  soils,  but  we  are  not  convinced  that  in  the  estimate  of 
the  staff  should  be  included  $53,753,  in  the  one  item  of  laying 
cast-iron  pipe  as  estimated  by  Mr.  Alvord.  We  are  satisfied 
that  the  staff  has  not  made  sufficient  allowance  for  the  caving 
tendency  of  the  soil  and  some  other  items  in  the  distribution 
system. 

We  think  the  reasonable  cost  of  reproduction  new  of  the  dis- 
tribution system  is  about  $640,000,  and  the  present  value  of 
the  same  is  about  $590,000. 

[5]  ///.  Buildings,  Fixtures,  and  Orounds. — In  this  divi- 
sion of  the  property  there  is  a  difference  between  the  staff  and 
Alvord  of  $29,656.  About  $10,000  of  this  arises  from  the  fact 
that  the  staff  regards  the  pump  rooms  for  the  number  one  and 
two  Clapp  and  Jones  pumps,  and  the  pump  rooms  for  the  num- 
ber three  Olapp  and  Jones  pump  as  nonoperative  property. 

A  company  may  prudently  retain  property  so  long  as  it  is 

reasonably  adapted  to  the  use  for  which  it  was  intended.    There 

comes  a  time,  however,  in  the  life  of  buildings  when  they  must 

pass  from  the  list  of  useful  properties.     This  is  not  as  clearly 

marked  in  buildings  as  it  is  the  machinery  that  may  be  housed 

therein.     So  long  as  a  building  is  reasonably  fitted  to  any  use 

to  which  the  utility  in  the  proper  management  of  its  business 

might  put  such  building,  it  ought  to  be  regarded  as  operative 

property.    It  ought  not  to  be  r^arded  in  a  rate-making  case  to 

the  full  value  of  the  building.    The  proper  method  is  to  appraise 

the  building  at  the  full  value  of  its  use.     That  is  to  say,  if  the 

cost  new  of  the  building  was  $40,000,  and  its  present  Value  was 

$16,000,  but  the  value  of  the  use  to  which  the  building  was  put 

was  only  $1,000,  the  latter  would  be  the  property  valuation  to 

be  placed  upon  such  building. 
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The  old  cast-iron  intake  is  given  a  value  so  small  that  it  is 
a  matter  of  indifference  whether  it  is  included  or  excluded. 
The  infiltration  well  has  but  little  value  as  is  clearly  evidenced 
by  Alvord's  appraisement,  when  he  fixed  the  reproduction  cost 
at  $4,545^  and  the  present  value  at  $1^675.  This  present  value 
indicates  conclusively  that  it  is  entitled  to  but  little  considera- 
r  tion.  We  deem  it  best  to  give  to  the  property  marked  by  the 
staff  as  nonoperative  property  a  small  value,  and,  after  so  doing, 
it  is  our  judgment  that  the  buildings,  fixtures,  and  grounds  are 
worth  about  $120,000  new,  and  that  the  present  value  of  the 
same  is  about  $100,000. 

[6,  7]  IV.  Pumping  Station  and  Equipment. — ^In  this  divi- 
sion of  the  property  there  is  a  difference  of  about  $86,000  be- 
tween the  appraisement  of  Alvord  and  the  staff.  The  Clapp  and 
Jones  pumps  numbers  1,  2,  and  3,  with  equipment,  are  returned 
by  the  staff  as  nonoperative  property.  Alvord  finds  that  pumps 
numbers  1  and  2  new  were  of  the  value  of  $15,596,  number  3, 
$10,190,  and  the  pump  equipment  $1,296.  He  finds  the  present 
value  of  these  pumps  to  be  less  than  $2,600,  or  about  10  per 
cent  of  the  cost  of  reproduction  new. 

The  evidence  discloses  that  pump  number  1  is  not  in  operating 
condition,  has  not  been  connected  up  for  some  time,  and  is  of 
no  practical  use  whatever  in  the  business  of  this  water  company. 
X his  pump  should  be  discarded  entirely,  together  with  its  equip- 
ment. Pumps  numbers  2  and  3  can  be  operated,  and  an  oc- 
casion might  reasonably  be  anticipated  where  for  a  short  time 
these  pumps  could  be  used.  It  is  our  judgment  that  they  should 
not  be  excluded  from  the  list  of  property  used  and  useful  for 
the  convenience  of  the  public' 

[8]  The  Allis  pump  is  an  item  of  property,  the  value  that 
should  be  given  to  which  is  seriously  controverted  in  the  evi- 
dence. This  pump  cost  $36,750  in  1905.  It  is  a  very  efficient, 
high  grade  useful  property,  and  indispensable  to  the  operation 
of  this  plant  The  staff  gives  to  this  property  a  cost  of  repro- 
duction new  of  $36,750,  and  a  present  value  of  $29,814.  Al- 
vord gives  it  a  cost  of  reproduction  new  of  $57,884,  and  a  pres- 
ent value  of  $50,186.  The  other  experts  employed  by  the 
company  all  give  to  this  pump  a  value  in  the  neighborhood  of  the 

value  given  to  it  by  Alvord, 
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It  is  admitted  that  the  pump  cost  $36^750.  Alvord  and  hia 
assistants  testified  that  the  market  price  of  this  pump  at  the 
time  it  was  bought  was  from  $60,000  to  $60,000.  This  state- 
ment is  not  controverted.  It  is  established  by  the  evidence  that 
at  the  time  this  pump  was  purchased  the  AUis-Chahners  Manu- 
facturing Company  was  in  need  of  money.  There  is  no  evi- 
dence that  it  was  insolvent  or  threatened  with  insolvency,  but 
that  it  needed  cash,  and  in  the  face  of  competition  sold  to  the 
water  company  this  pump  at  greatly  below  its  actual  value. 

The  law  is  well  settled  that  in  a  rate-making  case  the  actual 
cost  of  the  property  involved  is  but  an  item  of  evidence  to  be 
considered  in  determining  the  present  value  of  the  same.  If  the 
company  had  paid  greatly  more  for  this  pump  than  its  actual 
value,  it  would  not  be  permitted  to  earn  a  return  on  the  purchase 
price.  On  the  contrary,  if  the  company  secured  a  valuable  in- 
strumentality at  below  the  market  price,  that  is  no  reason  why 
in  a  rate-making  case  it  should  not  be  permitted  to  earn  a  re- 
turn upon  the  reasonable  value  of  the  property  even  though  this 
reasonable  value  should  be  far  above  the  actual  cost  thereof. 
However,  the  actual  cost  of  the  Allis  pump  is  some  evidence  of 
its  value,  and  we  are  slow  to  believe  that  it  was  sold  at  $21,000 
below  this.  If  this  pump  is  given  a  cost  of  reproduction  new  at 
about  $45,000,  it  ought  to  satisfy  the  reasonable  judgment  of 
all  the  litigants  involved  in  this  proceeding.  The  present  value 
of  this  pump  is  not  far  from  $40,000.  The  filters  are  a  part  of 
this  division  of  the  property. 

We  believe  that  the  most  valuable  p&rt  of  this  filtration  sys- 
tem is  the  gray  matter  of  the  president  of  the  water  company. 
Each  witness  found  some  objection  to  this  filtration  system. 
When  originally  installed,  many  years  ago,  it  was  perhaps  the 
most  efficient  filtration  system  then  on  the  market,  but  science 
has  continually  progressed,  and  to-day  this  system  is  not  mod- 
em in  any  respect  This  is  made  evident  by  two  facts, — one 
is,  that  it  requires  one-seventh  of  the  total  pumpage  of  the  plant 
to  clean  the  filters ;  another  is  that  the  medication  of  the  water, 
that  is,  the  cost  of  purifying  drugs,  is  greater  than  the  cost  of 
the  fuel  to  operate  the  plant.     Yet  the  plant  is  so  well  managed 

that  the  result  is  all  that  can  reasonably  be  desired.     These  fil- 
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ters  under  the  present  management  produce  a  reasonably  ade- 
quate service.  The  water  is  pure  and  wholesome  when  dis- 
tributed to  the  consumers.  It  is  taken  from  the  Wabash  river, 
which,  at  times  is  a  very  turbid  stream.  When  passed  through 
these  filters,  infirm  as  they  may  be,  the  result  is  a  water  usable 
for  every  domestic  purpose  with  perfect  safety.  Many  testa 
made  by  the  department  of  the  state  board  of  health,  and  in  lab- 
oratories maintained  by  the  water  company,  show  that  the  water 
is  practically  pure.  Mr.  Alvord  does  not  appraise  these  filters  at 
above  the  value  fixed  by  the  staff. 

The  cost  of  reproduction  new  of  the  property  appraised  by 
Alvord  under  this  division  is  about  $200,000,  and  the  present 
value  ij  about  $145,000. 

V.  General  Equipment. — This  company  appears  to  have  but 
few  items  under  this  head.  There  is  a  secondhand  Reo  auto- 
mobile, a  secondhand  Maxwell,  seven  bicycles,  and  a  tool  wagon 
and  some  tools  for  street  work,  appraised  by  Alvord  at  $1,005. 
A  part  of  this  is  included  by  the  staff  under  the  head  of  "Dis- 
tribution System."  The  staff  appraised  the  automobiles  and 
bicycles  at  $274,  and  Alvord  appraises  the  same  property  at 
$405.  This  is  an  item  of  very  small  consequence  in  the  total 
property  of  the  plant.  There  was  no  evidence  touching  the 
value  of  this  property.  It  would  not  be  materially  wrong  either 
way  to  fix  the  value  of  this  at  $350. 

VI.  Material  and  Supplies  and  Other  Miscellaneous  Inven- 
tories.— ^Under  the  head  of  "Materials  and  Supplies,"  the  staff 
finds  the  cost  of  reproduction  at  $18,286,  and  the  present  value 
$17,287.  Alvord  deducts  nothing  for  depreciation.  In  his 
appraisement  there  is  $1,825  for  counters,  desks,  etc.,  and  $750 
for  files  and  filing  cases,  all  estimated  of  the  present  worth  set 
forth  in  the  appraisement  This  does  not  disclose  with  any  cer- 
tainty the  amount  of  depreciation  allowed,  and,  in  the  absence 
of  any  evidence  tending  to  disclose  the  depreciation,  we  will 
assume  the  staff's  figures  are  correct.  Twenty  thousand  dollars 
are  a  reasonable  allowance  under  this  division. 

[9]  VII.  Paving. — In  the  appraisement  made  by  Alvord 
and  his  associate  experts  there  is  included  the  following: 

P.U.R.1916B.  13 
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Paving  oyer  mains 

Paving  over  services 

The  Staff  includes  for  pavements. . 


Reproduction 


$140,250 

22,349 

113,853 


Present  Value 


$133,939 

18,706 

106,910 


Each  of  these  appraisements  is  grossly  erroneous.  This 
Commission  has  persistently  insisted  that  paving  over  mains 
should  not  be  valued  against  the  public  except  where  the  pave- 
ment had  been  constructed  by  the  company.  The  staff  has 
reported  the  full  value  of  the  paving  over  mains,  for  the  reason 
that  it  was  unable  to  ascertain  from  the  company  or  from  the 
city  what  amount  of  pavement  had  actually  been  laid  by  the 
company.  The  propriety  of  including  pavements  not  laid  by 
the  company  has  been  finally  settled  by  the  Supreme  Court  of 
the  United  States  in  Des  Moines  Gas  Co.  v.  Des  Moines,  238 
U.  S.  153,  171,  59  L.  ed.  1244,  1253,  P.U.R1915D,  577,  35 
Sup.  Ct.  Rep.  811.    The  court  says: 

"As  to  the  item  of  $140,000,  which  it  is  contended  should 
be  added  to  the  valuation,  because  of  the  fact  that  the  master 
valued  the  property  on  the  basis  of  the  cost  of  reproduction  new, 
less  depreciation,  and  it  would  be  necessary  in  such  reproduc- 
tion to  take  up  and  replace  pavements  on  streets  which  were 
unpaved  when  the  gas  mains  were  laid,  in  order  to  replace  the 
mains,  we  are  of  opinion  that  the  court  below  correctly  disposed 
of  this  question.  These  pavements  were  already  in  place.  It 
may  be  conceded  that  they  would  require  removal  at  the  time 
when  it  became  necessary  to  reproduce  the  plant  in  this  respect 
The  master  reached  the  conclusion  that  the  life  of  the  mains 
would  not  be  enhanced  by  the  necessity  of  removing  the  pave- 
ments, and  that  the  company  had  no  right  of  property  in  the 
pavements  thus  dealt  with,  and  that  there  was  neither  justice 
nor  equity  in  requiring  the  people  who  had  been  at  the  expense 
of  paving  the  streets  to  pay  an  additional  sum  for  gas,  because 
the  plant,  when  put  in,  would  have  to  be  at  the  expense  of  taking 
up  and  replacing  the  pavements  in  building  the  same.  He  held 
that  such  added  value  was  wholly  theoretical  when  no  benefit 
was  derived  therefrom.  We  find  no  error  in  this  disposition  of 
the  question." 
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We  find  from  the  evidence  that  this  company  has  laid  pave- 
ments of  the  value  of  about  $8,000,  and  no  more. 

[10]  VIII.  Services. — There  is  also  included  in  Alvord's 
appraisement  $119,817,  cost  of  reproduction  nev^  of  service 
pipes,  the  present  value  of  which  he  estimates  at  $100,287.  We 
reviewed  the  law  upon  this  subject  in  the  Richmond  City  Water 
Case  and  arrived  at  the  conclusion  that  where  these  service  pipes 
were  paid  for  by  the  consumer  the  value  of  such  service  pipes 
ought  not  to  be  included  in  the  valuation  of  the  property  of  the 
company  for  rate-making  purposes. 

On  page  5  of  the  schedule  of  ratois  and  charges,  and  rules  and 
r^ulations  of  the  Terre  Haute  Waterworks,  the  following  is 
provided,  touching  the  installation  of  service  connections: 

**Service  connections  shall  be  installed  at  expense  of  the  owner, 
and  shall  be  the  property  of  such  owner  or  of  his  successors  in 
ownership  of  the  premises,  but  shall  tft  all  times  be  subject  to 
the  control  of  the  company  for  all  the  purposes  of  the  company/' 

Here  is  a  plain,  clear  declaration  that  the  service  connections 
not  only  shall  be  installed  at  the  expense  of  the  owner,  but  shall 
be  the  property  of  such  owner  or  successor  in  ownership  of  the 
premises. 

In  view  of  our  judgment  of  the  law  as  explained  in  tibie 
opinion  referred  to,  and  in  view  of  this  clear  declaration  of  the 
Terre  Haute  Waterworks  Company,  it  is  the  judgment  of  this 
Commission  that  service  connections  should  not  be  included  in 
an  estimate  of  the  value  of  the  property  of  the  company  except 
where  such  service  connections  were  paid  for  by  the  company 
itself.  The  evidence  discloses  that  the  price  fixed  by  the  com- 
pany that  the  consumer  should  pay  for  the  installation  of  serv- 
ice connections  enabled  the  company  to  make  a  small  profit. 

In  the  distribution  system  we  have  Included  for  services  the 
value  of  those  only  which  were  paid  for  by  the  company. 

In  discussing  this  subject  the  supreme  court  of  Wisconsin 
in  Appleton  Waterworks  Co.  v.  Railroad  Commission,  154  Wis. 
121,  47  L.RA.(N.S.)  770,  142  N.  W.  476,  Ann.  Cas.  1915B, 
1160,  said: 

"Cost  of  reproduction  must  mean  tlie  cost  which  will  be  neces- 
sarily incurred  by  a  reasonably  prudent  and  careful  man  using 
ordinarily  careful  business  methods  in  reproducing  a  plant  of 
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equal  efficiency.  Anything  which  under  such  a  conduct  of  the 
business  would  cost  nothing  to  reproduce  cannot  logically  be 
included.  .  .  .  This  is  not  the  case  where  land  or  other  prop- 
erty of  value  has  been  voluntarily  donated  to  the  old  company. 
With  regard  to  such  property  it  has  been  held  in  cases  involving 
the  fixing  of  rates,  that  it  is  rightfully  to  be  considered  in  arriv- 
ing at  the  cost  of  reproduction.  This  result  is  reached  on  the 
idea  that  a  new  company  could  not  count  on  receiving  such 
gifts." 

This  case  strengthens  materially  the  position  we  have  assumed 
in  previous  cases.  ' 

[11]  IX.  Going  Value. — Mr.  Alvord  gave  to  this  plant  a 
going  concern  value  of  $239,948.  This  requires  some  considera- 
tion. 

In  the  case  last  above  cited,  the  Wisconsin  supreme  court  said : 

"The  term  Agoing  value'  is  somewhat  vague,  and  is  a  com- 
paratively recent  addition  to  the  terminology  of  the  subject.  It 
is  not  the  value  of  the  franchise,  and  it  is  not  the  good  will  of 
the  business,  certainly  it  cannot  be  the  latter  in  the  case  of  a 
monopoly  like  the  present.  It  has  been  variously  spoken  of  as 
the  'difference  between  a  dead  plant  and  a  live  one,'  .  .  . 
or  'the  element  of  value  which  comes  from  the  fact  that  the 
property  is  sold  as  a  going  concern ; '  .  .  .  *the  added  value 
because  of  the  company's  being  a  going  concern.' 

".  .  .  The  existence  of  the  term  as  designating  a  substan- 
tial element  of  value  seems  to  be  largely  due  to  the  fact  that,  in 
appraisal  cases  like  the  present,  as  well  as  in  rate-making  cases, 
there  has  been  a  very  general  adoption,  both  by  courts  and  com- 
missioners, of  the  plan  of  ascertaining  by  expert  evidence  the 
cost  of  reproduction  of  the  existing  plant,  and  then  making  a 
deduction  for  depreciation  and  thus  arriving  at  what  is  called 
the  present  physical  valuation.  This  has  been  universally^  rec- 
ognized, not  as  fixing  the  present  physical  value  of  the  property 
or  the  business,  but  only  as  an  important  and  helpful  considera- 
tion which  may  throw  much  light  on  the  question.  It  has  the 
advantage  of  comparative  ease  and  certainty  of  ascertainment 
It  is  said '  .  .  .  to  be  at  present  the  most  generally  accepted 
basis  of  valuation  for  purchase  or  rate  making.  Construing  the 
word  'basis'  to  mean  simply  a  fundamental  fact  or  starting 
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point,  not  in  any  sense  exclusive  or  ccmtFoUing,  the  statement 
seems  to  be  substantiaUy  correct  Important  as  it  may  be, 
however,  this  physical  valuation  so  obtained  is  but  ene  of  nu- 
merous facts  to  be  considered  in  reaching  the  final  result.  The 
commercial  value  of  the  business  in  full  operation  and  entitled 
to  charge  reasonable  rates  for  its  service  must,  however,  be 
considered  as  approximating  the  compensation  which  should  be 
allowed  for  the  property;  in  other  words,  the  sum  which  the 
business  should  be  capitalized  for  in  order  that  the  owner  should 
receive  a  reasonable  return  on  the  investment,  when  the  business 
is  conducted  with  reasonable  business  skill,  and  charges  such 
reasonable  rates  for  service  as  the  law  permits.  If  this  value 
exceeds  the  physical  value  of  the  tangible  property,  then  it 
might  be  said  that  the  difference  ought  to  be  the  measure  of  the 
indefinite  and  intangible  thing  called  going  value,  and  such  has 
been  sometimes  considered  the  best  way  to  arrive  at  the  going 
value.  Again,  it  has  been  thought  that  going  value  might  be 
measured  by  ascertaining  as  nearly  as  possible  the  cost  of  re- 
producing the  existing  business,  sometimes  called  the  unrequited 
outlay,  t.  e.^  the  amount  of  the  deficits  which  would  be  incurred 
added  to  the  promotion  expenses  necessary  to  be  incurred  up  to 
the  time  the  new  plant  would  have  a  business  equal  to  that  of 
the  present  plant;  or,  again,  by  ascertaining  the  actual  unre- 
quited outlay  in  building  up  the  present  business ;  or  again,  by 
ascertaining  the  average  time  and  proportional  outlay  actually 
incurred  in  building  up  the  business  of  a  number  of  concerns 
of  like  character,  and  thus  establishing  what  may  be  called  a 
curve  which  can  be  used  in  determining  the  time  and  outlay 
which  would  be  reasonably  necessary  in  the  instant  case.  It  is 
quite  apparent  that  the  result  reached  by  either  of  the  suggested 
methods  could  hardly  be  considered  as  anything  more  than  sug- 
gestive, and  that  its  persuasiveness  would  necessarily  depend 
upon  many  other  facts  which  must  enter  into  the  general 
problem  of  value." 

The  same  court  in  Oshkosh  Waterworks  Co.  v.  Kailroad  Com- 
mission, —  Wis.  — ,  P.U.R.1915D,  336,  152  N.  W.  859,  a  very 
recent  case,  said: 

"The  going  value  of  a  utility  is  that  part  of  its  value  due 

to  its  having  an  existing  established  business.     In  fixing  its 
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amount  the  actual  cost  of  establishing  the  utility  in  question  as 
modified  by  what,  under  all  the  circumstances,  ought  to  have 
been  its  reasonable  cost,  as  well  as  the  reasonable  cost  of  estab- 
lishing like  enterprises  under  similar  conditions,  may  be  con- 
sidered. The  element  of  going  value  is  usually  one  whose 
quantum  is  not  easily  subject  to  mathematical  demonstration. 
That  in  a  measure  is  true  of  all  the  other  elements  of  value. 
And  it  is  equally  true  that  the  elements  of  value  spoken  of  or 
others,  if  there  be  any,  may  not  in  their  aggregate  represent 
the  just  value  of  the  utility.  Such  value  may  be  more  or  less 
than  the  aggregate  of  the  sum  of  the  elements  found.  And  it 
may  be  that  some  elements  that  enter  into  the  main  elements 
of  value  above  stated  should  be  entirely  eliminated  in  fixing  the 
just  value  of  the  utility  as  an  entity.  Its  value  must  be  fixed 
as  such."*  .    .    . 

"It  is  because  ihe  valuation  of  a  utility  cannot  be  reduced 
to  absolutely  fixed  rules,  or  to  the  mere  appraisal  of  parts  whose 
sum  equals  its  talue,  that  the  subject  is  one  upon  which  honest 
and  competent  men  differ.  In  the  last  analysis  it  is  the  exercise 
of  a  sound  and  competent  business  judgment  upon  many  ele- 
ments of  uncertain  and  .debatable  value  considered  as  a  business 
entity." 

In  the  case  of  Des  Moines  Gas  Co.  v.  Des  Moines,  supra,  the 
Supreme  Court  of  the  United  States,  for  the  first  time  in  a  rate- 
making  case,  determined  that  going  value  should  be  given  con- 
sideration.   The  court  here  said : 

"  ^Going  value'  or  Agoing  concern  value,'  i.  e.,  the  value  which 
inheres  in  a  plant  where  its  business  is  established,  as  distin- 
guished from  one  which  has  yet  to  establish  its  business,  has 
been  the  subject  of  much  discussion  in  rate-making  cases  before 
the  courts  and  Commissions.  .  .  .  That  there  is  an  element 
of  value  in  an  assembled  and  established  plant,  doing  business 
and  earning  money,  over  one  not  thus  advanced,  is  self-evident. 
This  element  of  value  is  a  property  right,  and  should  be  con- 
sidered in  determining  the  value  of  the  property,  upon  which 
the  owner  has  a  right  to  make  a  fair  return  when  the  same  is 
privately  owned  although  dedicated  to  public  use." 

The  Wisconsin  cases  are  cited  for  the  reason  that  our  law  is 
very  largely  taken  from  the  Wisconsin  statute.  The  considera- 
tion given  to  the  statute  by  the  courts  of  that  state  has  a 
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peculiar  and  persuasive  weight.  The  decision  of  the  Supreme 
Court  of  the  United  States  is  cited  because  that  court  is  the 
highest  tribunal  to  which  this  question  maj  be  referred.  Its 
conclusions  are  binding  upon  every  state. 

These  two  recent  decisions  very  clearly  require  that  going 
value  be  given  consideration  in  rate-making  cases. 

There  can  be  but  little  complaint  from  either  of  the  litigants 
if  the  going  value  of  the.  Terre  Haute  Waterworks  Company  is 
estimated  at  $80,000. 

[12]  X.  Working  Capital. — The  amount  of  working  capital 
can  be  ascertained  with  reasonable  certainty.  This  does  not 
mean  that  the  exact  sum  reasonably  necessary  can  be  determined, 
but  it  ought  to  be  such  a  sum  as  will  enable  the  plant  to  operate 
its  business  until  the  receipts  from  its  earnings  are  due.  It 
appears  from  the  schedule  now  on  file,  that  all  flat-rate  service 
charges  on  the  annual  basis  are  due  and  payable  quarterly  in 
advance.  Revenues  from  metered  services  cannot  be  obtained 
until  the  meters  are  read  at  the  end  of  the  first  month.  There 
is  then  a  period  of  ten  days  in  which  to  pay.  Assuming  that 
the  revenues  of  the  company  were  $202,000  per  annum,  then  the 
earnings  for  forty  days  would  be  about  a  reasonable  amount  of 
working  capital.    This  would  be  in  the  neighborhood  of  $22,500. 

[13]  XL  Contingencies. — We  have  frequently  discussed  the 
question  of  contingencies  and  found  that  courts  and  Commis- 
sions allow  anywhere  from  10  to  15  per  cent.  There  is  some 
evidence  in  this  case  that  the  contingencies  were  really  signifi- 
cant In  the  Indianapolis  Light  &  Heat  Case  we  estimated 
these  at  13  per  cent.  That  percentage  will  be  allowed  in  this 
case. 

From  the  facts  hereinabove  found  the  cost  of  reproduction 
new  of  the  property  of  the  water  company  is  $1,269,845,  and 
the  cost  of  reproduction  less  depreciation  of  the  same  is  $1,10G,- 
335  without  any  allowance  for  going  value. 

Stocks  and  Bonds. 

The  company  has  issued   stocks   at  the  times   and   in  the 

amounts  shown  in  the  table  following,  to  wit: 

Auihoriaed. 

March  7,  1871,  original  organization  $220,000.00 

July  8,  1889,  increased  to  $5Ck),000 280,000.00 

July  24,  1907,  increased  to  $2,000,000 1,500,000.00 

Total  authorized   $2,000,000.00 
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Dispoaition. 

Sept.  1, 1874,  capital  stock  issued $170,000.00 

March  5,  1883,  issued  to  John  Beach  for  services 

as  president  8  years 2,400.00 

March  5,  1883,  prorated  to  stockholders   47,600.00 

Total 220,000.00 

Second  Issue. 

July  8,  1880.  issued  to  A.  G.  Farr  for  construction  280,000.00 

Third  Issue. 

January  14,  1013,  20%  stock  dividend  $100,000.00 

January  14,  1913,  sold  for  cash  at  par 16,000.00 

May  31,  1914,  sold  for  cash  at  par 20,500.00 

October  31,  1914,  sold  for  cash  at  par 32,800.00 

December  31,  1914,  sold  for  cash  at  par 17,200.00 

Total  issued  to  June  30,  1915 186,500.00 

Total  outstanding  $686,500.00 

It  has  issued  and  redeemed  bonds  at  the  times  in  the  amounts 
and  at  the  rates  shown  in  the  table  following,  to  wit : 

Authorized. 

June  21,  1872,  8%,  due  Nov.  1,  1892 $    100,000.00 

June  1,  1889,  6%,  due  June  1,  1909   1,000,000.00 

June  1,  1898,  4i%   1,200,000.00 

The  balance  sheets  and  minute  record  show  that  bonds  were 
issued  as  follows : 


Year  Ending 


Jan.  31,  1875 

Dec.  31,  1889 

**  31,  1891 

**  31,  1893 

"  31,  1894 

**  31,  1895 

**  31,  1896 

**  31,  1899 

**  31,  1902 

**  31,  1903 

**  31,  1905 

**  31,  1906 

**  31,  1907 

**  31,  1908 

**  31,  1909 

**  31,  1910 

**  31,  1911 

**  31,  1912 

'*  31,  1913 

June  30,  1914 

**  30,  1915 

Total 

Held  in  Treasury,  June  30,  1915, 

Total  sold,  June  30,  1916 

Total  redeemed 

Outstanding,  June  30,  1915 


Issued 


100,000.00 
440,000.00 
82,000.00 
64,000.00 
16,000.00 
15,000.00 
15,000.00 
168,000.00 
30,000.00 
14,000.00 
78,000.00 
30,000.00 
46,000.00 
10,000.00 
38,000.00 
12,000.00 
19,000.00 
15,000.00 
8,000.00 


$1,200,000.00 
28,000.00 


$1,172,000.00 
111,000.00 


$1,061,000.00 


Redeemed 


$  18,000.00 
19,000.00 
20,000.00 
20,000.00 
11,000.00 
23,000.00 


$111,000.00 
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The  bonds  issued  1872  were  paid  to  J.  A«  Richardson,  con- 
tractor, June  21,  1872,  and  were  refunded  by  $110,000^.00,  of 
the  6  per  cent  consolidated  first  mortgage  gold  bonds  issued 
June  1,  1889. 

The  consolidated  first  mortgage  gold  bonds  were  issued  as 
follows: 

Refunding  original  $100,000.00   , $UO/)00.00 

To  A.  G.  Fair,  July  8,  1889,  for  constmction 440,000.00 

Depodied  for  extensions  and  betterments 450,000.00 

Total  authoriised  $1,000,000.00 

The  issue  of  June  1,  1899,  $1,200,000,  4^  per  cent  were  dis- 
posed of  as  follows: 

Refunding  6%  bonds  at  85%   $830,000.00 

Placed  in  treasury  and  later  sold  for  $67,200.00,  96% 70,000.00 

Deposited  for  extensions  and  betterments 300,000.00 

Total  authorized  $1,200,000.00 

Actual  Cost. 

The  actual  cost  of  the  property  of  the  water  company  cannot 
be  ascertained  with  certainty.  The  book  value  of  the  property 
is  far  above  what  anybody  now  contends  was  the  actual  invest- 
ment therein.  At  times  in  the  life  of  the  plant  the  safe  rule 
for  investing  in  utility  properties  was  set  aside  for  less  desirable 
and  more  disastrous  methods.  As  a  result  the  investment  in 
the  plant  as  shown  by  the  records  of  the  company  is  about 
$1,750,000. 

By  assuming  that  the  original  plant  when  completed  was 
worth  at  the  end  of  1874,  $184,895,  and  by  adding  to  this 
assumed  basis  the  value  of  annual  additions  thereto,  and  deduct- 
ing the  amount  of  annual  depreciation  therefrom,  Gleorge  W. 
Sturtevant,  consulting  engineer,  employed  by  the  complainant 
in  this  action,  finds  the  value  of  the  plant  at  the  end  of  1913 
was  $939,328.  To  this  was  added  in  1914,  $38,855,  making 
a  total  investment  value  according  to  his  estimate,  January  1, 
1915,  of  $978,182. 

Counsel  for  the  water  company  in  their  brief  have  also  com- 
piled a  table  showing  the  actual  investment  in  the  property. 
They  have  assumed  that  the  original  investment  September  1, 
1874,  was  $275,642,  or  more  than  $90,000  above  the  assumption 

of  Mr.  Sturtevant     Starting  with  this  assumption  by  adding 
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thereto  the  annual  additions  to  the  construction  account  shown 
by  the  records  of  the  company  and  established  by  the  evidence, 
counsel  find  the  actual  cost  of  the  property  January  1,  1915, 
to  be  $1,254,249. 

Counsel  for  the  Commercial  Club  have  not  favored  the  Com- 
mission with  any  detailed  statement  of  their  views  as  to  the 
actual  investment  in  this  property. 

The  records  are  not  clear  as  to  the  actual  cost  of  the  original 
plant  The  original  item  on  the  books  of  the  cprnpany  shows 
that  the  plant  cost  $274,642 ;  $170,000  of  stock  was  sold  at  par, 
and  $100,000  of  bonds  were  issued  at  and  prior  to  the  time  the 
plant  was  ready  for  operation. 

The  records  of  the  company  show  that  in  published  statement 
made  under  oath  of  the  officers  of  the  company,  the  cost  of  the 
plant  to  January  1,  1874,  was  $243,056,  and  in  the  year  1874 
there  were  added  investments  of  the  value  of  $25,215. 

While  the  actual  investment  in  this  property  can  never  be 
ascertained  with  certainty,  we  can  approximate  it.  From  the 
evidence  it  is  reasonably  certain  that  there  has  been  invested  in 
original  construction  in  this  property  not  less  than  $1,200,000. 

[14]  Counsel  for  the  complainants  have  fallen  into  a  com- 
mon error  in  assuming  that  the  cost  of  reproduction  of  the  prop- 
erty less  depreciation  is  the  actual  value  of  the  property  for 
rate-making  purposes.  This  is  not  true.  It  may  be  the  present 
value,  and  it  may  not  be.  When  we  have  ascertained  the  cost  of 
reproduction  less  depreciation,  we  have  done  nothing  more  than 
establish  one  important  item  of  evidence  to  be  considered  by  the 
Commission  in  determining  the  fair  and  reasonable  value  of 
the  property. 

This  property  has  a  going  value  upon  which  it  is  entitled  to 
earn  a  return.  In  the  light  of  the  authorities  heretofore  cited 
we  think  a  fair  and  reasonable  allowance  for  going  value  is 
$80,000. 

After  giving  due  consideration  to  the  cost  of  reproduction  of 
this  property  less  depreciation,  and  to  the  actual  investment 
therein,  and  to  the  amount  and  value  of  the  stocks  and  bonds, 
and  to  all  the  other  evidence  in  this  case  pertinent  to  this  issue, 
we  find  that  the  fair  and  reasonable  value  of  the  property  of 
the  Terre  Haute  Water  Company  that  is  used  and  useful  for 
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the  coBvenience  of  the  public  in  the  transaction  of  its  business 
is  $1,200,000.  In  this  we  have  included  a  going  value  of 
$80,000. 

Other  Items  for  Consideration. 

Before  proceeding  to  determine  rates  there  are  a  number  of 
things  to  be  determined. 

Private  Fire  Protection. 

[15]  A  number  of  the  courts  of  last  resort  have  discussed 
this  question  with  considerable  fullness. 

In  Gordon  &  Ferguson  v.  Doran,  100  Minn.  343,  8  L.R.A. 
(N.S.)  1049,  111  N.  W.  272,  the  supreme  court  of  Minnesota 
says: 

"So  long  as  water  supplied  for  protection  against  fire  is  a 
purely  public  service,  under  the  control  and  management  of 
municipal  authorities  generally,  and  under  the  fire  department 
specifically,  no  direct  charge  to  individuals  is  proper.  When, 
however,  a  sprinkling  connection  is  made  with  private  premises 
the^  situation  is  materially  different.  These  premises  and  the 
primary  causes  of  castastrophe  to  the  building  and  of  the  con- 
sequent possible  use  of  disastrous  quantities  of  water  are  prima- 
rily under  the  control,  not  of  the  public,  but  of  the  owner.  A 
peculiar  personal  service  is  provided  for  his  benefit,  which  is 
not  enjoyed  in  common  by  the  community  in  general,  but  is 
available  only  to  a  limited  class  of  individuals.  It  does  not 
advance  the  reasoning  in  this  connection  to  split  hairs  between 
the  *use'  and  the  ^consumption'  of  water.  As  a  matter  of  good 
sense  the  property  owner  beneficially  employs  the  water  mains 
for  his  own  purposes  and  to  his  own  advantage,  although  he 
may  not,  except  in  case  of  fire,  actually  draw  any  water  from 
the  pipes.  It  is  Accessary  and  proper  that  for  this  he  should 
pay.  In  effect  he  gets  something  of  pecuniary  value  from  an- 
other which  that  other  is  not  compelled  to  give  except  on  the 
basis  of  contract.  That  the  law  requires  the  terms  of  that  con- 
tract to  be  reasonable  and  impartial,  or  that  advantage  is  mutual 
and    involves  no   expense,   is   merely   incidental   or   collateral. 

.     .     .     The  conclusion  is  reached  that  a  charge  can  be  made. 
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How  great  that  charge  should  be,  in  the  view  here  taken,  is  not 
bef  01^  us. 

In  Cox  V.  Abbeville  Furniture  Factory,  75  S.  C.  48,  54  S.  E. 
830,  the  supreme  court  of  South  Carolina  says : 

"But  it  is  equally  manifest  that  for  all  private  use  of  the 
water  supply  the  company  was  to  receive  pay  as  compensation 
for  its  expense  and  labor,  and  this  private  use,  for  which  they 
were  entitled  to  charge,  included  fire  protection  furnished 
especially  to  private  parties  outside  of  the  general  municipal 
enterprise,  to  the  benefit  of  which  all  citizens  were  entitled  in 
common.  The  city  council  carried  the  water  pipe  to  the  south 
side  of  the  railroad,  where  the  furniture  factory  was  located. 
.  .  .  The  hydrants,  while  furnished  by  the  city,  were  put  up 
by  the  furniture  factory  entirely  on  their  own  land  for  the  sole 
purpose  of  supplying  water  for  its  private  uses,  one  of  which 
was  keeping  sufficient  pressure  on  the  automatic  sprinklers 
placed  by  them  inside  the  factory  to  extinguish  fire  there.  Noth- 
ing in  the  evidence  indicates  any  control  or  supervision  of  the 
hydrants  or  sprinklers  by  the  municipal  authorities.  .  .  . 
The  extension  by  the  city  of  the  water  mains  across  the  railroad 
to  the  vicinity  of  the  furniture  factory  implied  such  consent  to 
any  Intimate  use  of  the  water  as  to  relieve  the  furniture  factory 
from  the  charge  of  committing  a  tort  in  making  the  connection 
and  using  the  water,  but,  on  the  other  hand,  in  making  the  con- 
nection and  availing  itself  of  the  special  fire  protection  it  needed 
for  its  private  business,  the  furniture  factory,  in  the  view  of  the 
law,  must  have  imputed  to  it  a  promise  to  pay  the  reasonable 
value  of  the  protection  it  thereby  obtained.  The  benefit  re- 
ceived was  not  incidental,  but  it  was  the  result  of  a  direct  ap- 
propriation by  the  furniture  factory  of  power  and  water,  which 
was  the  property  of  another,  as  a  standing  guard  over  its  prop- 
erty against  the  peril  or  destruction  by  fire.  Connection  with 
a  light  or  water  plant  accompanied  by  the  asserted  right  of  using 
it  and  the  means  of  exercising  the  right  is  a  benefit  enjoyed  at 
the  hands  of  another,  imposing  an  obligation  to  make  reasonable 
compensation,  although  the  occasion  for  actual  use  never  arises. 
Here  there  was  not  only  the  connection,  the  asserted  right  to 
use  it,  and  the  means  of  exercising  the  right  affording  continual 
protection  against  fire,  but  there  was  a  positive  saving  of  in- 
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surance  bestowed  upon  the  furniture  factory  by  the  water  com- 
pany. The  fact  that  there  was  no  use,  no  actual  consumption, 
of  water,  is  a  factor  to  be  considered  in  estimating  what  sho\ild 
be  the  amount  of  the  compensation,  but  it  does  not  relieve  the  fur- 
niture factory  from  liability  for  the  fire  protection  furnished  at 
the  expense  and  labor  of  the  Water,  Light  &  Power  Company." 
These  authorities  are  cited  to  show  the  views  of  courts  of  high 
authority,  and  for  the  further  reason,  that  they  are  in  harmony 
with  the  conviction  of  all  men  who  have  thought  seriously  upon 
this  subject  There  is  no  perceptible  reason  why  the  water  com- 
pany should  be  compelled  to  provide  and  maintain  a  sufficient 
supply  of  water  to  operate  the  water  sprinklers  in  time  of  fire 
for  private  individuals  without  compensation.  On  the  contrary 
this  special  benefit  to  the  private  property  owner,  over  and  above 
what  the  municipal  fire  protection  affords  the  people  in  common, 
should  be  paid  for  by  the  private  user.  A  reasonable  rate  will 
be  provided  in  the  schedule  in  this  case  for  such  service. 

State  Normal  School  and  Rose-Polytechnic  Institute. 

[16]  From  an  economic  standpoint,  it  is  a  matter  of  indiffer- 
ence to  the  company  from  whom  its  revenue  is  derived.  From 
the  standpoint  of  equity  and  justice,  we  assume  that  it  desires 
to  see  the  rates  so  adjusted  that  the  burden  will  fall  equitably 
on  its  various  patrons. 

There  is  no  method  known  to  the  law  by  which  free  water 
can  be  provided  for  the  Indiana  State  Normal  and  the  Eose- 
Polytechnic  Institute.  That  may  be  dismissed  from  considera- 
tion. 

Whatever  revenues  are  not  derived  from  the  sale  of  water  to 
these  two  educational  institutions  must  be  collected  by  imposing 
additional  burdens  upon  the  other  patrons  of  the  water  com- 
pany. In  other  words,  the  water  used  by  the  State  Normal  must 
be  paid  for  by  general  tax  upon  the  people  of  the  state,  or  by 
increasing  to  that  extent  the  burdens  upon  every  patron  of  the 
water  company.  Either  the  state  must  pay  for  this  water,  or  the 
water  users  of  Terre  Haute  must  pay  for  it  The  same  is  true 
of  the  Kose-Polytechnic  Institute. 

The  intention  of  the  parties  must  be  determined  from  the  con- 
tract read  in  the  light  of  their  situation  and  surroundings,  and 
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the  leading  purpose  in  the  construction  of  the  contract  is  to 
ascertain  the  intention  of  the  parties. 

We  do  not  believe  it  was  the  intention  of  the  original  con- 
tract between  the  city  and  the  water  company  that  the  patrons 
of  the  water  company  should  for  fifty  years  liquidate  the  water 
bills  of  the  State  Normal  and  the  Kose-Polytechnic  Institute. 

To  require  the  company  to  furnish,  water  without  charge  to 
these  two  institutions  is  not  within  the  letter  of  the  contract 
made  by  the  water  company,  nor  do  we  believe  it  is  within  the 
spirit  of  it 

Rules  and  Regulations. 

[17]  The  company  has  issued  a  printed  pamphlet  containing 
its  schedule  of  rates  and  its  rules  and  regulations.  On  the  sub- 
ject of  the  number  of  its  rules  it  is  justly  subject  to  criticism. 
It  has  in  all  more  than  130  rules  regulating  its  transactions 
with  its  customers.  Some  of  these  are  intricate,  some  discrimi- 
natory, and  many  of  them  are  unnecessary. 

Eule  9  upder  subdivision  G,  in  this  pamphlet,  is  as  follows: 

^*The  company  may  require  an  advance  payment  or  deposit 
where  meters  are  used,  the  amount  of  the  payment  or  deposit 
depending  upon  the  premise  supplied;  oi,  in  the  discretion  of 
the  company,  it  may  accept,  in  lieu  of  the  payment  or  deposit, 
a  satisfactory  guaranty  in  writing  from  the  owner  of  the  prop- 
erty, securing  the  company  against  loss  by  reason  of  nonpayment 
of  bills  when  due.  When  money  is  kept  on  deposit  with  the 
oompany,  in  connection  with  metered  water  supply,  for  a  period 
of  six  months  or  longer,  the  company  will  pay  interest  on  such 
deposits  at  the  rate  of  6  per  cent  per  annum  for  each  full  month 
from  the  date  the  money  is  deposited." 

The  law  compels  this  company  to  furnish,  without  discrimi^ 
nation,  its  services  to  every  applicant  who  applies  therefor,  and 
submits  to  its  reasonable  rules  and  regulations.  *As  a  corpora- 
tion it  has  the  right  to  inake  rules  by  which  its  business  will  be 
transacted.  These  rules  when  once  promulgated  are  binding, 
not  only  upon  the  consumers  of  the  company,  but  upon  the  com- 
pany itself.  It  is  by  law  denied  the  right  of  the  private  citizen 
to  refuse  to  transact  its  business  with  whomsoever  it  cares  to 
refuse.     It  cannot  be  a  respecter  of  persons.     It  must  serve, 
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when  requested,  the  rich  and  the  poor  without  discrimination. 
It  must  serve  its  enemies  as  impartially  as  it  serves  its  friends. 
But  the  fact  that  it  is  compelled  to  serve,  without  discrimina- 
tion, all  who  apply  and  are  willing  to  submit  to  its  reasonable 
rules  and  r^ulations,  makes  it  necessary,  that  the  company 
promulgate  reasonable  rules  and  regulations  by  which  its  busi- 
ness will  be  governed. 

In  .  every  community  public  service  corporations  furnish 
service  to  a  few  who  are  in  financial  distress,  and  to  a  few  who 
are  intentionally  dishonest,  but  no  such  corporation  would  be 
warranted  in  refusing  to  supply  such  applicants  by  reason  of 
the  fact  that  they  were  financially  embarrassed,  or  purposely 
dishonest.  But  to  insure  the  highest  percentage  of  efficiency  in 
its  collections,  it  has  the  right  to  require  reasonable  guaranties. 
It  has  been  frequently  held  by  the  courts  of  this  state,  that 
where  the  value  of  the  service  can  be  determined  before  it  is 
consumed,  the  company  has  the  right  to  require  payments  in  ad- 
vance. This  is  based  upon  a  principle  of  law,  long  since  de- 
clared, governing  the  conduct  of  innkeepers.  While  the  inn- 
keeper is  required  to  serve  all  impartially  who  apply  for  his 
service,  yet  it  has  long  since  been  established  law  that  the 
innkeeper  could  require  payment  in  advance.  It  is  held  uni- 
formly, that  such  a  regulation  is  both  just  and  reasonable.  It 
is  equally  well  established  that  the  public-service  corporations 
may  enact  a  rule  governing  guaranties  or  deposits  by  the  users 
of  its  service,  and  that  a  rule  to  this  effect  is  both  reasonable 
and  just  Every  court  whose  decisions  we  have  examined,  and 
every  Commission,  has  held  that  such  a  rule  is  a  just  and  reason- 
able one. 

In  Shepherd  v.  Gas  Company,  6th  Wisconsin,  page  539,  the 
supreme  court  said : 

"The  third  rule  of  the  company  allowing  the  company  to 
demand  security  for  the  gas  consumed,  or  a  deposit  of  money  to 
secure  payment  thereof,  appears  to  be  just  and  necessary  to 
guard  against  loss." 

The  supreme  court  of  Michigan  in  Williams  v.  Mutual  Gas 
Co.  52  Mich.  499,  50  Am.  Rep.  266,  18  N.  W.  236,  said : 

"The  duty  t)f  the  company  towards  the  citizen,  and  that  of 

the  citizen  towards  the  company,  is  somewhat  reciprocal,  and 
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any  rule  or  regulation  or  course  of  dealing  between  the  parties 
which  does  not  secure  the  just  rights  of  both  ought  not  to  b© 
adopted,  and  cannot  receive  the  sanction  of  the  courts.  When 
the  defendant  company  made  the  connection  of  its  service  pipes 
and  mains  with  the  pipes  and  fixtures  of  the  Biddle  House,  it 
imposed  upon  itself  the  duty  to  supply  the  house  and  premises, 
upon  reasonable  terms  and  conditions,  with  such  amount  of  gas 
as  the  owner  or  proprietor  might  require  for  its  use  .  .  . 
so  long  as  the  company  should  exist  and  do  business.  If  the 
defendant,  as  one  of  such  conditions,  required  the  plaintiff  to 
give  sufficient  security  that  he  would  make  such  payment  and 
perform  such  condition,  before  making  such  service,  I  think  it 
would  have  been  reasonable,  but,  in  the  place  of  such  security, 
the  defendant  demanded  a  deposit  of  money  with  the  company, 
as  had  been  its  custom.  This  the  company  had  the  right  to  do. 
The  condition  was  a  reasonable  one." 

The  supremo  court  of  Iowa  in  Cedar  Eapids  Gaslight  Co.  v. 
Cedar  Eapids,  144  Iowa,  page  426,  48  L.R.A.(N.S.)  1025, 
138  Am.  St.  Eep.  299,  120  N.  W.  966,  said: 

"That  such  corporations  may  adopt  rules  and  regulations  for 
the  transaction  of  their  business  is  well  settled  by  authority 
[citing  cases].  ...  In  each  of  these  cases  a  rule  requiring 
security  or  deposit  of  money  in  advance  was  approved.  Of 
course,  such  rules  must  be  reasonable,  and  not  impose  an  undue 
burden  on  the  consumer.  .  .  .  The  company  may  not  base 
a  rule  on  the  theory  that  the  people  as  a  whole  Ure  dishonest,  but 
it  has  a  right  to  adopt  a  rule  which,  while  giving  the  honest 
citizen  what  he  pays  for,  will  prevent  the  dishonest  from  getting 
that  which  he  will  never  pay  for.  .  .  .  That  the  company 
may  establish  a  rule  exacting  payment  in  advance  in  reason- 
able amounts,  or  the  deposit  of  security,  at  least,  is  fully 
settled  by  the  authorities,  and  it  would  seem  that  the  require- 
ment of  security,  or  deposit  of  money  in  advance,  would  be 
quite  as  effective  in  enforcing  prompt  payments,  and  more  so  in 
avoiding  bad  debts,  than  an  increase  in  price  upon  failure  to 
pay  by  a  time  stated.'' 

The  supreme  court  of  Massachusetts,  in  Turner  v.  Revere 
Water  Co.  171  Mass.  329,  40  L.E.A.  657,  68  Am*.  St.  Eep.  432, 
50  N.  E.  634,  said: 
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"We  have  also  no  doubt  that  a  water  company  may  demand 
a  deposit,  as  is  required  by  the  Boston  Gaslight  Company,  where 
it  does  not  know  the  consumer.  This  was  held  to  be  reasonable 
in  the  case  of  a  gas  company  in  52  Mich.  499." 

Many  other  authorities  might  be  cited  where  like  holdings 
were  made  by  courts  of  last  resort  It  may  be  accepted  as  estab- 
lished law  that  a  public  service  corporation  has  a  right  to  pro- 
mulgate reasonable  rules  requiring  reasonable  deposits  or  guar- 
anties from  its  consumers. . 

The  sole  reason  far  the  rule  is  to  enable  the  company  to  main- 
tain the  highest  percentage  of  efficiency  in  collections.  It  is  to 
prevent  loss,  and  for  no  other  purposa  The  rule  or  regulatiop 
cannot  justly  be  broader  than  the  reason  for  it  A  rule  regulat- 
ing deposits  or  guaranties  aimed  at  the  prevention  of  loss  of 
accounts  for  services  rendered  is  a  reaswiaUe,  necessary,  and  just 
rule.  Such  a  rule  must  be  nondiscriminatory,  and  must  be  ap- 
plied without  unjust  discrimination. 

It  will  be  observed  that  rule  9  provides  that  the  company  may 
require  advance  payment  or  deposit  where  meters  are  used  This 
rule  enables  the  company  to  reward  its  friends,  and  punish  its 
enemies.  It  may  require  a  deposit  from  a  perfectly  solvent 
patron,  and  may  not  require  it  of  another  patron  under  the  same 
circumstances  and  conditions. 

The  court  of  appeals  of  Kentucky  in  Owensboro  Gaslight  Co. 
V.  Hildebrand,  19  Ky.  t.  Eep.  983,  42  S.  W.  351,  said: 

It  is  the  duty  of  the  company  "to  furnish  the  city's  inhabit- 
ants with  gas,  and  to  do  so  upon  terms  and  conditions  common 
to  aU,  and  without  discrimination.  They  cannot  fix  a  variety  of 
prices,  or  impose  different  terms  and  conditions,  according  to 
their  caprice  or  whim.  They  may,  however,  fix  reasonable  rules 
and  regulations  applicable  to  all  the  consumers  alike.  In  these 
cases  the  companies  undertook  to  compel  the  appellee  to  deposit 
the  sum  of  $20  as  security  for  his  future  consumption  of  gas 
and  electricity,  and,  upon  his  refusal  to  do  so,  withdrew  their 
pipes  and  wires  from  his  building.  This  suit  by  appellee  was  to 
compel  them  to  fumsh  him  light,  and  the  courts  on  final  hearing, 
granted  the  relief  sought.  It  is  conceded  by  appellee  that  appel- 
lant may  prescribe  reasonable  rules  and  r^ulations,  and  impose 
reasonable  conditions  upon  the  consumer,  and  require  proper 
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security  for  the  payment  of  their  bills,  and  may  even  require 
deposits  in  advance;  but  his  contention  here  is  that  the  com- 
panies have  adopted  no  such  rule  or  regulations  as  they  at- 
tempted to  enforce  against  him/ and  such  appears  to  us  to  be  a 
fact.  Ifo  rule  or  regulation  of  a  general  character  is  relied  on 
or  exhibited  by  the  companies,  and  to  allow  them  to  select  this 
or  that  consumer  against  whom  to  enforce  special  rules  would 
put  the  consumer  at  the  capricious  humor  of  tlie  agents  and  em- 
ployees of  the  companies." 

Wherever  the  rule  allows  the  company  to  arbitrarily  pass  upon 
the  customers'  rights,  the  courts  have  held  it  unjustly  discrimi- 
natory. 

A  plain  way  to  avoid  dangers  of  this  kind  is  to  enact  a  rule 
requiring  the  company  to  demand  a  deposit  or  guaranty  of  each 
and  every  patron  receiving  a  measured  service.  This  rule  is 
sustained  by  the  courts,  but  it  occurs  to  us  that  a  rule  that  man- 
dates the  company  to  require  a  deposit  or  guaranty  from  each 
and  every  patron  on  a  metered  service  unnecessarily  and  un- 
justly burdens  both  the  company  and  the  community.  There  is 
a  measure  of  humiliation  in  requiring  men  of  known  solvency  to 
pay  an  acpount  before  it  is  possible  to  ascertain  the  amount  of 
it.  It  burdens  the  company  with  a  multitude  of  accounts  against 
many  citizens  of  the  community  where  it  operates.  These  bur- 
dens should  be  required  only  where  it  is  necessary  to  prevent 
loss  to  the  company.  The  rule  of  the  company,  that  is  now  under 
consideration,  is  unjustly  discriminatory  in  that  there  is  no  re- 
quirement that  the  amount  of  the  deposit  or  guaranty  shall  be 
the  same  under  similar  circumstances.  Under  this  rule  the  com- 
pany might  require  a  deposit  of  $20  from  one  patron  and  but 
$10  of  another  under  the  same  circumstances.  This  it  cannot 
lawfully  do.  But  to  devise  a  rule  in  harmony  with  the  law,  and 
that  does  no  more  than  meet  the  just  requirements  of  the  com- 
pany, is  very  diflScult.  No  fair-minded  citizen  will  contend  for 
an  instant,  that  this  company  should  be  required  to  furnish 
water  where  it  is  known  that  it  will  not  be  paid  for.  Of  course,  no 
rule  can  be  prepared  or  approved  that  will  secure  100  per  cent 
of  collections.  Every  utility  necessarily  suffers  some  loss,  but 
the  law  will  not  require  the  water  company,  in  this  instance,  to 
furnish  its  service  where  the  loss  is  certain  or  even  reasonably 
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certain.  This  does  not  mean  that  any  unfortunate  person  living 
in  the  city  of  Terre  Haute  will  be  deprived  of  water.  Circum- 
stances might  readily  be  conceived  where  it  would  be  the  duty 
of  the  public  authorities  to  provide  water  for  the  poor. 

It  is  much  easier  to  criticize  than  to  construct.  It  is  manifest 
to  anyone  who  has  given  it  consideration^  that  the  existing  rule 
hereinabove  quoted  is  unjustly  discriminatory,  unreasonable, 
and  oug^t  to  be  abandoned,  but  an  effort  to  couch  in  plain 
language  a  rule  to  substitute  in  the  place  of  the  objectionable 
one  brings  its  difficulties.  We  have  concluded  that  the  follow- 
ing rule  will  not  attack  the  integrity  of  a  community,  nor  oc- 
casion serious  loss  to  the  company,  nor  work  an  unreasonable 
embarrassment  or  hardship  on  any  of  its  patrons. 

Bvle  9. — "The  company  may  require  a  deposit  or  solvent 
guaranty  from  each  patron  on  metered  service,  jvhenever,  after 
a  prudent  investigation,  it  shall  reasonably  believe  that  such 
deposit  or  guaranty  is  necessary  to  prevent  loss  or  nonpayment 
of  bills  by  a  patron.  A  deposit  or  guaranty  shall  not  be  re- 
quired under  any  other  conditions.  Such  deposit  or  guaranty 
shall  be  50  per  cent  greater  than  the  estimated  amount  of  such 
patron's  bill  for  one  month.  When  either  a  deposit  or  a  guar- 
anty is  required  under  this  rule,  the  patron  shall  have  the  right 
to  determine  whether  he  will  make  a  deposit  or  furnish  a  solvent 
guaranty.  In  the  application  of  this  rule,  the  company  shall 
act  without  discrimination  between  its  patrons.  Interest  at  the 
rate  of  4  per  cent  per  annum,  payable  annually,  shall  be  paid  on 
all  deposits  that  remain  with  the  company  six  months  or  more. 
Should  any  depositor  cease  to  be  a  patron,  the  company  shall 
immediately  refund  the  deposit  less  any  unpaid  bills." 

We  are  satisfied  that  this  rule  is  workable.  It  will  inflict  no 
great  hardship  on  either  the  company  or  its  patrons.  If  it  is 
administered  in  a  reasonabte  way,  it  will  lead  to  but  little  con- 
troversy. 

All  deposits  not  covered  by  the  rule  just  set  out  should  be  at 
once  refunded  to  the  depositors. 

Service  Connections. 

[18]  We  have  in  an  early  part  of  this  opinion  discussed  the 
subject  of  service  connections.     Each  of  the  rules  numbered 
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from  1  to  11,  both  inclusive,  under  subdivision  D  of  the  pam- 
phlet hereinabove  referred  to,  is  unreasonable,  and  unjustly  bur- 
densome. We  believe  that  the  company  ought  to  install  these 
service  connections.  It  is  a  very  difficult  matter  to  establish  • 
condition  that  will  work  justly  betweep  patrons  using  connec- 
tions heretofore  installed  and  those  using  c<Minections  to  be  here- 
inafter installed.  If  the  company  is  required  to  reimburse  the 
users  of  service  connections,  the  installation  of  which  has  been 
paid  for  by  the  consumers,  the  amount  refunded  would  seldom 
reach  the  one  who  expended  the  money  and  who  made  the 
sacrifice  in  the  first  instance.  We  can  do  little  to  correct  the 
past  injustice  in  this  particular.  The  only  thing  we  can  do  is 
to  require  the  company  to  install  service  connections  at  its  own 
cost  It  is  our  judgment  that  the  following  rule  or  regulation 
should  be  enforced: 

"The  company  shall  install  at  its  own  expense,  all  service  con- 
nections." Hatch  V.  Consumers'  Co.  17  Idaho,  204,  40  L.E.A. 
(N.S.)  263,  104  Pac.  670;  Consumers'  Co.  v.  Hatch,  224  U.  S. 
148,  56  L.  ed.  703,  32  Sup.  Ct.  Eep.  465. 

These  cases  are  instructive  and  convincing. 

It  will  be  ordered  to  cease  and  desist  from  the  enforcement  of 
each  one  of  the  rules  under  said  subdivision  "D." 

[19]  We  further  find  that  rule  7  of  subdivision  "F"  of  this 
pamphlet  is  an  unreasonable  rule.  This  rule  attempts  to  make 
the  consumer  respoT^sible  for  the  care  of  the  meter  in  any  event 
It  provides  that  the  consumer  shall  be  responsible  for  any  ac- 
cidental or  wilful  injury  to  the  meter,  whether  by  his  own  act 
or  the  act  of  others  not  in  the  employ  of  the  company.  This  rule 
should  be  modified  to  read  as  follows: 

"The  consumer  shall  be  liable  for  any  injury  to  his  meter 
occasioned  by  the  want  of  ordinary  care  on  his  part^* 

Meters  and  Mmimum  Bates. 

[20]  Subdivision  "F^'  of  the  pamphlet  issued  by  the  com- 
pany, and  before  referred  to,  sets  forth  the  rules  and  regulations 
applicable  to  metered  water  supply  service.  The  minimum 
rates  for  metered  service  are  as  follows :  > 
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Size  of  Meters.  Monthly  Minimum  Rate. 

r  and  r f $  1.00 

1"   2.00 

•J"   6.00 

3" 10.00 

4*   20.00 

Rule  4  under  subdivision  "F,"  on  page  8  of  the  pamphlet  re- 
ferred to,  provides,  among  other  things,  as  follows: 

"Where  the  service  required  is,  under  the  discretion  of  the  com- 
pany, sufficient  to  justify  a  meter  larger  than  2'',  the  company 
will  furnish  a  meter  or  its  equivalent  in  smaller  sizes  at  its  own 
expense,  the  installation  to  be  at  the  cost  and  expense  of  the 
consumer.  If  the  consumer  desires  a  second  meter,  or  additional 
meters  of  a  size  or  sizeA  larger  than  2",  they  shall  be  furnished 
and  installed  by  the  company  at  the  cost  and  expense  of  the  con- 
sumer." 

The  r^ulation  touching  the  furnishing  of  the  meter  unjustly 
discriminates  against  the  users  of  meters  larger  than  2''. 

The  minimum  charge  is  defensible  if  not  absolutely  neces- 
sary. The  reasons  for  the  minimum  charge  are  very  well  stated 
in  (Jould  V.  Edison  Electric  Illuminating  Co.  29  Misc.  241,  60 
N".  Y.  Supp.  559.  The  consumer  refused  to  sign  a  contract  in 
which  was  embodied  the  following  rule :  "A  minimum  monthly 
charge  of  $1.50  should  be  made  by  the  company  for  each  sepa- 
rate month  during  which  the  agreement  should  be  in  effect." 
Gould  refused  to  sign  the  contract,  and  instituted  an  action  for 
mandatory  injunction  requiring  the  defendant  to  furnish  light 
to  his  apartments.    The  court  said : 

"The  statute  recognizes  the  right  to  charge  for  light  consumed, 

the  cost  and  expense  of  laying  wires,  and  a  rental  for  wire  and 

apparatus;     .     .     .     but  it  does  not  assume  to  say  what  may 

or  may  not  be  reserved  for  either ;  nor  does  it  require  the  amount 

charged  to  be  separated  into  items  with  respect  to  its  constituent 

elements.     The  law  does  not  contemplate  that  the  defendant 

shall  do  business  at  a  loss.    It  is  expected  that  it  will,  and  it  is 

entitled  to  make  a  reasonable  profit  upon  its  venture,  and  the 

sole  question  in  such  a  case  as  this  is  whether  the  charge  made 

is  unreasonable,  considering  all  that  the  defendant  is  required 

to  do  to  meet  each  customer's  demand.    It  is  stated  in  the  fourth 

paragraph  of  the  defense  demurred  to  that  the  current  is  gen- 
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erated  by  dynamos  driven  by  steam  engines  supplied  with  steam 
from  boilers,  all  located  in  a  station  building,  and  when  generated 
is  transmitted  directly  to  the  defendant's  underground  con- 
ductors leading  to  the  premises  of  the  consumer;  tiiat  each  ad- 
ditional lamp  connected  with  defendant's  system  necessitates  an 
additional  investment  by  it  in  distributing  conductors  and  local 
appliances  of  about  $20  in  addition  to  the  cost  of  generating  and 
delivering  the  electric  current ;  that  the  number  of  lamps  which 
the  plaintiff  desired  was  eleven,  and  that  the  total  additional 
investment  thus  made  necessary  in  order  to  comply  with  his  de- 
mand for  service  was  at  least  the  sum  of  $220.  How,  then,  can 
it  be  said  that  a  fixed  charge  not  based  upon  actual  consumption 
is  of  itself  improper  or  unreasonable?  The  customef  does  not 
bind  himself  to  use  any  particular  amount  of  light,  so  that  the 
return  to  the  company,  based  on  actual  consumption,  would  rest 
entirely  upon  his  volition,  and  it  would,  therefore,  depend  upon 
him  whether  the  service  he  has  required  the  corporation  to  be  in 
constant  and  immediate  readiness  to  render  is  profitable  or  un- 
profitable to  the  latter.  But  this  constant  condition  of  readiness 
is  a  necessary  and  unavoidable  obligation  which  must  be  sus- 
tained in  orddr  to  meet  instantaneously  tlie  demand  for  light 
which  the  consumer  is  entitled  to  have  at  any  moment  that  he 
wishes  it.  It  thus  forms  a  part  of  the  service  to  be  rendered, 
and  is  an  item  properly  to  be  considered  when  the  reasonableness 
of  the  charges  exacted  by  the  company  is  called  in  question.  As 
we  have  seen,  the  latter  is  not  confined  by  statute  to  any  specific 
rate,  nor  has  any  attempt  been  made  to  measure  or  limit  the 
compensation  which  such  corporations  may  lawfully  charge,  as 
has  been  done  in  the  case  of  gas  companies,  so  that  they  are  free 
to  exact  a  reasonable  return  for  the  service  required,  which  in- 
cludes, as  I  have  said,  not  only  the  actual  supply  of  electric 
light,  but  the  readiness  to  supply  it  coincidentally  with  the  cus- 
tomer's desire  to  have  it." 

In  State  ex  rel.  Weise  v.  Sedalia  Gaslight  Co.  34  Mo.  App. 
507,  the  court  said : 

"It  is  a  matter  of  common  knowledge  that  to  furnish  the  gas 

at  hand  for  the  very  small  or  nominal  consumer  requires  the 

same  outlay  in  the  way  of  a  meter,  periodical  inspection,  and 

repairs  with  weekly  or  monthly  visitations  that  is  required  of 
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very  large  consumers.  The  same  investment,  and  the  same  care 
and  oversight,  is  required  where  the  gas  monthly  consumed 
shall  not  exceed  10  cubic  feet  or  even  1  cubic  foot,  as  where  the 
amount  used  may  be  10,000  cubic  feet.  At  the  rate  charged 
then  in  Sedalia,  as  alleged  in  relator's  complaint,  the  gas  com- 
pany would  be  required  to  invest  and  expend  for  the  benefit  of 
this  merely  nominal  consumer  more  dollars  than  cents  received. 
The  rate  there  charged,  as  alleged,  is  $2.50  per  thousand  cubic 
feet.  For  this  10  cubic  feet  thus  consumed,  and  for  which  the 
company  would  receive  pay  of  only  2^  cents,  the  cost  of  the  gas 
company  may  be  many  dollars." 

The  evidence  established  that  the  use  of  meters  decreased  the 
consumption  of  water.  The  minimum  charges  now  in  force  are 
unreasonably  high.  The  minimum  ought  to  be  greatly  reduced. 
It  is  our  judgment  that  the  following  would  be  reasonable  and 
just: 

Size  of  Meter.  Monthly  Minimum  Rate. 

f "  and  J"  $     .60 

1"   1.00 

2"   2.50 

3"   5.00 

4"   10.00 

6"  and  over   20.00 

The  company  will  be  ordered  to  substitute  the  minimum  rates 
hereinabove  last  set  forth  instead  of  those  now  in  force. 

Meters  for  Private  Fire  Protection  Service. 

[21]  There  is  some  question  as  to  what  minimum  charge 
should  be  made  for  metered  fire  protection  sendee.  It  is  unrea- 
sonable to  require  this  company  to  stand  ready  to  extinguish 
fires  without  some  certain  and  sure  compensation.  The  hazard 
of  maintaining  a  private  fire  protection  system  is  much  greater 
than  it  is  for  systems  for  other  than  fire  protection.  The  pros- 
pect of  the  patron  consuming  water  is  far  less  in  the  fire  systems. 
The  fire  system  is  installed  with  the  earnest  hope  that  no  water 
will  be  used.  In  the  others  the  installation  is  wholly  for  con- 
sumption of  water. 

It  is  our  judgment  that  all  fire  protection  services  should  be 
metered,  that  the  minimum  meter  charge  should  be  50  per  cent 
greater  than  the  same  charge  for  other  services,  and  that  such 
P.U.R.1916B. 


Digitized  by 


Google 


216 


INDIANA  PUBUC  SERVICE  COMMISSION. 


fire  protection  system  patrons  should  pay  for  all  water  used  at 
the  usual  rates. 

Bevemves  Required. 

The  operating  expenses,  which  is  here  used  as  including  both 
depreciation  and  taxes  of  the  water  company  for  the  six  years 
from  1910  to  1915,  both  inclusive,  are  shown  by  the  following 
table,  to  wit: 


1910 


1911 


1912 


Pumping 

Distnbution 

Commercial 

General ; 

Undistributed 

Total  above  items 

Depreciation 

Taxes 

Total  Operating  Expenses 


$17,917.98 

9,212.49 

1,537.35 

12,222.86 

871.49 


$23,103.17 

7,031.06 

2,454.22 

12,157.79 

716.21 


$25,130.21 

6,510.81 

1,801.69 

13,068.63 

1,429.29 


41,762.17 

16,551.72 
14,216.71 


45,462.45 

16,689.35 
13,452.89 


47,941.23 

13,519.63 
15,291.72 


$72,530.60 


$75,604.69 


$76,752.58 


1913 

1914 

1915 

Pumpine 

$23,844,02 

7,306.73 

3,511.92 

16,874.74 

3,008.62 

$24,550.41 

7,315.06 

3,151.25 

18,809.09 

2,362.71 

$24,786.08 

tv7       ■V,      ^. 

Distribution 

7,689.69 

Commercial 

'      4,869.49 

General 

34,931.34 
2,982.93 

Undistributed 

Total  above  items 

54,546.03 

13,681.70 
15,693.54 

56,188.52 

20,736.74 
16,155.58 

75,259.53 

17,577.82 
19,134.33 

Depreciation 

Taxes 

Total  Operating  Expenses 

$82,921.27 

$93,080.84 

$111,971.68 

An  examination  of  this  statement  discloses  that  the  cost  for 
pumping  in  1915  was  $400  less  than  it  was  in  1912;  that  the 
expense  for  the  distribution  of  water  in  1915  was  $1,600  less 
than  in  1910 ;  that  the  imdistributed  items  of  operating  expense 
were  more  than  $5,000  less  in  1915  than  it  was  in  1910.  In 
other  words  the  increased  cost  of  operation  occurs  in  the  ac- 
counts known  as  commercial  and  general.  The  commercial 
account  has  increased  six  years  more  than  200  per  cent  Th« 
general  account  has  increased  nearly  200  per  cent. 
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The  commercial  account  is  charged  with  all  salaries  of  the 
collection  department  employees,  from  the  taking  of  applica- 
tions for  water  service  to  the  depositing  of  proceeds  from  collec- 
tion in  the  bank.  This  account  is  charged  with  all  salaries  and 
wages  of  meter  readers  and  employees  engaged  in  delivering  bills 
for  water,  uncollectable  accounts,  and  the  salaries  and  wages  of 
all  employees  whose  services  are  devoted  to  the  promotion  and 
extension  of  the  business. 

The  general  account  is  charged  with  the  salaries  of  the  gen- 
eral officers,  and  all  other  officers  whose  jurisdiction  extends 
over  the  entire  business,  and  whose  services  are  not  chargeable 
to  any  particular  department;  general  office  clerks,  general  office 
rent,  miscellaneous  general  expense.  Public  Service  Commis- 
sion expense,  and  the  maintenance  of  general  office  buildings, 
fixtures,  and  grounds. 

It  would  thus  appear  that  the  growth  in  expenditures  is 
more  from  the  administration  of  the  business  than  from  the  pro- 
duction and  distribution  of  the  water. 

[22]  The  increase  in  the  item  of  general  expenditures  is  due 
to  the  preparation  and  hearing  of  the  rate  case  before  the  Public 
Service  Commission. 

Those  in  charge  of  the  property  of  the  public  service  corpora- 
tion stand  in  the  relation  of  trustees.  As  such  they  are  entitled 
to  expend,  out  of  the  earnings  of  the  company,  and  to  have  it 
recouped  from  the  consumer,  a  reasonable  amount  with  which  to 
defend  the  proceeding  instituted  by  the  Commercial  Club  and 
the  city.  The  Commission  has  no  power  to  supervise  the  con- 
tracts made  by  the  officers  of  the  company  with  attorneys  and 
engineers.  It  does,  however,  have  a  supervisory  power  over 
what  the  company  shall  do  with  its  earnings.  If  the  officers  of 
the  company  deem  it  prudent  to  spend  $12,500  for  engineers  to 
appraise  its  property,  it  is  a  matter  between  the  officers  and 
stockholders  of  the  company.  "No  such  amount  ought  to  be  al- 
lowed as  an  operating  expense.  The  officers  are  responsible  to 
the  stockholders,  and  it  is  from  the  stockholders  the  money  must 
come  to  pay  engineers  and  attorneys  above  a  reasonable  and 
prudent  expenditure  for  that  purpose.  It  occurs  to  us  that  no 
one  can  justify  such  an  expenditure  as  was  made  in  this  case 
for  engineers  and  attorneys  as  a  reasonably  prudent  expenditure. 
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It  is  our  judgment  that  $3,000  for  attorneys'  fees  and  $6,000 
for  appraisers  is  a  very  liberal  and  full  allowance  for  the  prep- 
aration and  presentation  of  this  case.  The  stock  is  owned  by 
very  few  persons,  and  the  majority  of  it  by  a  small  group.  We 
assume  that  the  expenditures  were  made  with  the  full  knowledge 
of  the  holders  of  more  than  90  per  cent  of  the  stock,  with  the 
expectation  that  what  of  it  was  not  allowed  as  an  (grating  ex- 
pense would  be  paid  by  the  stockholders  out  of  the  divid^ids. 
This  item  of  $9,000  is  not  properly  chargeable  to  one  year's 
operating  expense.  It  ought  to  be  amortized  over  a  period  of  at 
least  three  years.  By  so  doing  it  would  reduce  the  item  of  gen- 
eral expense  to  about  $20,000. 

[23]  After  reviewing  all  the  evidence  touching  this  phase  of 
the  case,  it  is  our  judgment  that  it  is  necessary  to-  provide 
revenues  as  follows : 

Operating  expenses   $60,000 

Taxes    22,000 

Depreciation    10,000 

Return  on  value  of  property,  61%  78,000 

$170,000 

This  depreciation  is  based  practically  upon  f  of  1  per  cent 
per  annum.  The  return  is  based  upon  6^  per  cent  on  a  valua- 
tion of  $1,200,000.  When  consideration  is  given  to  the  fact 
that  a  large  part  of  the  investment  in  this  property  is  surplus 
earnings,  it  is  our  judgment  that  6J  per  cent  is  remunerative. 
It  is  not  only  remunerative,  but  a  reasonable  and  fair  return. 

[24]  The  Public  Service  Commission  of  Indiana  ,  further 
finds  that  the  Terre  Haute  Waterworks  Company  shall  carry  a 
depreciation  account  of  .83  of  1  per  cent  of  the  value  of  its 
property  as  hereinabove  found,  and  that  such  depreciation  ac- 
count shall  be  reasonably  required. 

Said  Commission  further  finds  that  such  depreciation  account 
will  provide  the  amount  required  over  and  above  the  expense  of 
maintenance  to  keep  the  property  of  said  company  in  a  state  of 
efficiency  corresponding  to  the  progress  of  the  industry. 
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IN  RE  HOLLIS  M.  SHAW. 

tU-84.] 
IN  BB  CENTRAL  MAINE  POWER  COMPANY. 

[U-86.1 
IN  BE  UNION  LIGHT  &  POWER  COMPANY. 

(U-87.1 

IN  BE  UNION  LIGHT  ft  POWER  COMPANY. 

[U-88.] 

ConmoU^ationf  merger  and  sale '^  Electric  plant '^  Demand  for  and 
alMity  to  supply  service. 

The  oonBolidation  and  merger-  of  an  unused  electric  light  distribu- 
tion system  in  a  town  with  a  transmission  line  owned  by  an  outside 
company  was  authorized  notwithstanding  that  a  company  in  the  town 
an^  another  near  by  claimed  the  territory  as  an  outlet,  where  it  ap- 
peared that  considerable  time  must  elapse  before  either  of  such  com- 
panies could  supply  light,  that  it  was  doubtful  if  either  had  the  ability, 
that  there  was  an  absolute  lack  of  service  and  of  any  early  prospect  of 
it  except  through  the  consolidation,  and  that  there  was  a  local  demand 
for  the  consolidated  service  which  could  be  furnished  at  adequate  rates. 

[December  17,  1915.] 

Application  of  Hollis  M.  Shaw  for  authority  to  sell  an  elec- 
tric light  distribution  system  and  rights  in  the  town  of  Union  to 
the  Union  Light  &  Power  Company;  of  said  company  for  au- 
thority to  issue  and  sell  $6,000  of  stock  at  par  to  procure  funds 
for  the  purchase  and  for  extensions  and  improvements  thereof; 
-of  said  company  for  authority  to  furnish  service  in  the  town; 
and  of  the  Central  Maine  Power  Company  for  authority  to  pur- 
chase the  capital  stock  of  the  Union  Light  &  Power  Company; 
granted. 

Appearances:  L.  L.  Hight  for  Hollis  M.  Shaw;  E.  L.  Mc- 
Lean for  Central  Maine  Power  Company  and  Union  Light  & 
Power  Company;  J.  D.  Thurston  for  Craw:ford  Electric  Com- 
pany ;  J.  H.  Mcllroy  for  bondholders  of  the  Dirigo  Power  Com- 
pany. 
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By  the  Commission:  These  matters  constitute  the  several 
steps  of  what  is  in  effect  a  single  transaction^  and  were  heard 
together.  Petitions  in  Nos.  84  and  85  were  filed  first  and  set  for 
hearing  on  December  7,  1915,  at  which  time  it  appeared  that 
while  the  Central  Maine  Power  Company  was  asking  in  No;  85 
for  permission  to  purchase  the  capital  stock  of  the  Union  Light 
&  Power  Company,  the  latter  corporation  had  never  secured  per- 
mission to  issue  stocic,  and  that  it  lacked  authority  to  do  business 
in  Union,  as  will  appear  below.  The  hearings  were  continued  to 
permit  the  institution  of  appropriate  proceedings  to  secure  these 
ends,  and  petitions  in  Nos.  87  and  88  were  filed.  The  four 
cases  were  then  set  for  hearing  on  December  14,  1915,  and 
notice  ordered  by  publication,  and  in  No.  87  by  service  on  the 
Crawford  Electric  Company  and  Hollis  M.  Shaw.  Notice  was 
proved  as  ordered,  and  Hollis  M.  Shaw  and  I.  C.  Thurston  and 
J.  D.  Thurston,  president  and  treasurer,  respectively,  of  the 
Crawford  Electric  Company,  appeared  and  participated  in  the 
hearing. 

We  find  from  the  testimony  that  the  situation  in  Union  is  in 
substance  as  follows :  The*  Crawford  Electric  Company  is  a 
corporation  organized  in  1897  under  the  general  law  for  the  pur- 
pose of  generating  and  distributing  electricity  for  light  and 
power  purposes  in  the  towns  of  Union,  Warren,  Hope,  Wash- 
ington, Montville,  Searsmont,  and  Liberty.  It  is  now  owned 
and  controlled  by  the  Thurston  Brothers,  above  named.  Its  ac- 
tivities thus  far  have  been  confined  to  the  village  of  South  Union, 
where,  in  addition  to  lighting  certain  buildings  of  its  owners,  it 
lights  six  residences  and  a  store,  and  furnishes  some  lights  for 
the  village  streets.  Its  plant,  used  and  useful  in  its  present 
business,  consists  of  f  of  a  mile  of  line  and  ten  street  fixtures, 
valued  at  $380.  It  also  owns  an  undeveloped  water  power, 
which  it  values  at  $600.  It  has  no  plant  or  power  now  in  use 
for,  or  adapted  to  use  in,  generating  electricity,  but  secures  its 
current  from  Thurston  Brothers,  copartners,  who  generate  it 
in  connection  with  other  business. 

Sometime  prior  to  1912,  Hollis  M.  Shaw  promoted  the  Dirigo 
Power  Company,  an  electrical  plant  in  Union,  in  the  expecta- 
tion of  selling  its  product  at  Rockland  and  elsewhere.  A  con- 
siderable amount  of  bonds  was  sold  to  finamce  this  enterprise, 
P.U.R.1916B. 
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but  before  it  could  be  put  in  operation  other  arrangements 
destroyed  its  market  for  power,  and  the  bonds  are  in  default. 

Early  in  1912,  Mr.  Shaw  individually  undertook  to  light  the 
village  of  Union,  situated  some  2  miles  from  South  Union,  and 
continued  to  do  so  until  August,  1915,  when  his  plant  was 
destroyed  by  fire.  He  then  had  some  thirty-six  or  thirty-seven 
takers,  whose  houses  are  wired  for  service,  and  was  also  lighting 
the  village  streets  for  an  annual  compensation  of  $150.  Since 
that  time  the  village  has  been  without  light,  and  is  anxious  to 
have  it  restored.  The  business  is,  however,  too  small  to  oflFer  any 
inducement  to  rebuild  a  plant  for  this  purpose  alone,  and  Mr. 
Shaw  has  his  street  equipment  on  his  hands,  uninjured  and 
ready  for  use,  but  not  now  in  use*  The  present  physical  value 
of  the  lines,  transformers,  and  equipment  is  fixed  by  the  en- 
gineer of  the  Central  Maine  Power  Company  at  $2,820.07,  with- 
out any  allowance  for  overhead  charges  or  the  establishment  of 
the  business  which  is  now  waiting  to  be  served  again.  The  pro- 
posed selling  price  is  $3,500. 

The  Central  Maine  Power  Company  now  has  a  transmission 
line  running  through  the  village  of  Union,  and  can  serve  the  vil- 
lage by  placing  a  transformer  there  to  transfer  its  current  to  the 
present  (Shaw)  distribution  system.  This  it  is  ready  and  anx- 
ious to  do,  and,  if  permitted,  will  do  so  promptly.  But  it  has 
no  authority  under  its  charter  to  operate  in  Knox  county. 

To  meet  these  conditions  the  Union  Light  &  Power  Company 
was  incorporated  under  the  general  laws  of  Maine,  November 
10,  1915,  with  power  to  generate,  sell,  and  distribute  electricity 
for  the  usual  purposes  in  the  town  of  Union.  It  will,  in  fact, 
be  financed  by  the  Central  Maine  Power  Company,  which  will 
thus  secure  an  outlet  for  its  product  by  selling  to*  the  new  com- 
pany, that  in  turn  to  distribute  the  product  in  this  particular 
territory. 

Hollis  M.  Shaw  asks,  U*No.  84,  for  permission  to  sell  "all 
the  franchises,  permits,  and  rights  thereunder,  transformers, 
line  equipment,  meters,  and  good  will  of  the  electric  business  as 
owned  and  controlled  by  him  in  the  town  of  Union"  to  the  Union 
Light  &  Power  Company.  The  Union  Light  &  Power  Company, 
whose  total  authorized  capital  stock  is  $50,000,  asks  permission, 
IT  No.  88,  to  issue  and  sell  such  stock  to  the  amount  of  $6,000, 
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at  par,  to  procure  funds  for  the  purchase  of  said  property,  and 
for  the  further  extension  and  improvement  thereof.  It  also  asks, 
U  No.  87,  for  perinission  to  furnish  its  service  in  the  town  of 
Union  under  §§  27  and  28  of  the  Public  UtiKties  act  The  Cen- 
tral Maine  Power  Company,  TJ  No.  85,  asks  for  authority  to 
purchase  the  capital  stock  of  the  Union  Light  &  Power  Com- 
pany, both  being  public  utilities  existing  under  the  laws  of  this 
'  state,  under  §  38  of  said  act 

A  number  of  citizens  of  Union  appeared  at  the  first  hearing 
to  testify  to  the  necessity  of  some  such  local  relief  as  these 
proceedings  are  designed  to  furnish.  There  clearly  appears  to 
be  a  local  demand  for  sucTi  service ;  an  absolute  lack  of  service 
at  the  present  time  and  of  any  prospect  of  its  early  supply  ex- 
cept in  this  manner;  a  local  desire  that  this  plan  be  carried 
through,  and  ability  on  the  part  of  the  Central  Maine  Power 
Company  to  furnish  it  adequately,  reasonably,  and  with  some 
profit  to  itself. 

The  only  objection  comes  from  two  sources, — ^from  certain 
bondholders  of  the  Dirigo  Power  Company  and  from  the  Craw- 
ford Electric  Company, — and  will  be  considered  separately. 

The  Dirigo  bondholders,  so  far  as  represented  at  the  hearing, 
feel  that  they  were  not  treated  squarely  by  Mr.  Shaw;  that  he 
should  not  be  given  any  privil^e  under  the  law,  and  that  the 
rights  in  Union  village  should  be  retained  for  the  Dirigo  com- 
pany in  order  that  it  may  furnish  some  outlet  for  the  latter 
company. 

While  the  investment  in  the  Dirigo  bonds  was  a  very  unfortu- 
nate one,  and  has  laid  the  promoters  open  to  sharp  criticism, 
we  do  not  feel  that  its  merits  are  strictly  a  part  of  this  inquiry. 
Nor  does  th^  evidence  show  that  the  Dirigo  Power  Company 
could  light  the  village  without  an  additional  .investment  that 
would  be  prohibitive,  or  that  it  would  be  likely  to  do  so  if  left 
the  opportunity.  In  any  event,  donsiderable  time  must  elapse 
before  anjrthing  could  be  done  by  the  bondholders.  The  plant 
has  never  been  completed.  While  the  bonds  are  in  default,  the 
time  required  td  run  after  notice  of  default  and  before  the 
trustee  may  proceed  on  behalf  oi  the  bondholders  has  not  lapsed. 
That  will  be  followed  by  foreclosure  proceedings.  If  left  to  that 
remedy,  the  citizens  of  Union  will  have  long  to  wait  before  they 

can  know  even  whether  the  Dirigo  company  intends  to  act 
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The  Crawford  Electric  Company  asks  that  this  territory 
should  be  reserved  for  it.  This  corporation  has  been  organized 
since  1897, — eighteen  years.  It  was  in  existence  approximately 
fifteen  years  before  Shaw  began  to  light  Union  village.  It  now 
has  in  operation  a  pole  line  serving  six  houses  and  one  store, 
besides  buildings  of  its  two  owners.  It  values  its  property  ac- 
'  tually  devoted  to  its  business  as  a  public  utility  at  $380.  While 
it  owns  an  imdeveloped  water  power,  there  is  no  evidence  that 
it  intends  to  develop  it  In  fact,  one  of  its  representatives  said 
at  the  hearing  that  they  were  not  yet  ready  to  say  whether  they 
would  extend  their  line  to  Union  village  if  given  an  opportunity. 
He  thought  that  they  might  wish  to  purchase  current  of  the  Cen- 
tral Maine  Power  Company  and  distribute  it  themselves. 

The  only  possible  deduction  from  the  evidence  is  that  the 
Crawford  Electric  Company  is  not  now  equipped  to  serve  this 
territory;  that  its  oflScers  have  no  well-defined  pfan  to  accom- 
plish it  in  the  future  if  left  with  the  field  clear;  that  even  if 
this  Commission  should  order  it  to  furnish  adequate  seiTico  in 
this  territory,  it  would  be  a  physical  impossibility  for  it  to  do 
so  under  present  conditions  within  a  reasonable  time;  and  that 
it  has  no  substantial  investment  now  devoted  to  this  business. 

In  the  meantime,  the  people  of  Union  village  have  no  lights, 
and  these  petitioners  alone  oflFer  any  solution  of  that  problem. 
We  do  not  think  that  they  should  be  kept  in  the  dark  an  indefi- 
nite time,  while  others  are  deciding  what  they  will  do,  or  whether 
they  will  do  anything. 

Mem.  An  order  in  accord  with  the  above  opinion  was  made 
on  December  17,  1915,  under  the  hand  and  seal  of  Benj.  F. 
Cleaves,  Wm.  B.  Skelton,  and  Chas.  W.  Mullen,  Public  Utility 
Commissioners  of  Maine. 


MISSOURI  PUBLIC  SERVICE  COMMISSION. 

BUSINESS  MBN^S  LEAGUE  OF  CARTHAGE 

V. 

MISSOUBI  PACIFIC  RAILWAY  COMPANY. 

[Case  No.  730.] 

Service '^  Railroads  ^  Duty  to  furnish -^  Buhlio  aid. 

1.  Railroads  are  required  to  furnish  adequate  service  irrespeetiTe 
P.U.R.1916B. 


Digitized  by 


Google 


224  MISSOURI  PUBLIC  SERVICE  COMMISSION. 

of  assurances  that  they  will  do  so  given  in  return  for  donations  by  th« 
public  in  aid  of  construction. 
Intercorporate    relations  —  Bailroada  —  Sleeping     cars  —  Contracts  — 
Filing  of,  with  Commission, 

2.  Copies  of  sleeping  car  contracts  between  a  railroad  and  a  sleep- 
ing car  company  should  be  filed  with  the  Commission. 

Evidence  —  Sufficiency  —  Service  —  Sleeping  cars  —  PTesum,ption  of 
necessity  from,  continued  operation, 

3.  Evidence  of  meager  receipts  from  a  portion  only  of  passengers 
taking  sleeping  accommodations  between  certain  points  for  a  period  of 
only  tlyee  months  and  eleven  days  will  not  overcome  the  presumption 
of  reasonable  necessity  for  the  continuance  of  sleeping  car  service 
arising  from  thirty  years'  continued  use. 

[November  10,  1915.] 

Complaint  by  the  Business  Men's  League  of  Carthage  that 
the  Missouri  Pacific  Company  has  discontinued  sleeping  car 
service  between  St  Louis  and  Carthage  and  Joplin;  sustained 
and  service  Ordered  resumed. 

Appearances:  W.  H.  Phelps  and  A.  L.  Thomas  for  com- 
plainant; H.  H.  Larimore,  A.  E.  Spencer,  and  James  P.  Green 
for  defendant. 

Bean,  Commissioner:  The  Business  Men's  League  of  Car- 
thage, Missouri,  filed  a  complaint  charging  that  the  defendant 
operated  a  line  of  railroad  in  this  state  from  St  Louis,  Missouri, 
by  way  of  Pleasant  Hill  to  Carthage  and  Joplin,  and  that  it  was 
necessary  for  the  reasonable  and  proper  accommodation  of  the 
passengers  on  defendant's  railroad  that  defendant  should  provide 
reasonable  and  adequate  sleeping  car  service  on  its  road  between 
the  city  of  St  Louis  and  the  cities  of  Carthage  and  Joplin  and 
intermediate  points;  that  because  of  the  reasonable  necessity 
therefor,  and  the  duty  of  the  defendant  in  the  premises,  that  the 
defendant  had  provided  sleeping  car  service  for  a  period  of  more 
than  twenty-five  years  until  on  or  about  the  1st  day  of  June, 
1915,  at  which  time  the  defendant  wrongfully  took  out  of  serv- 
ice its  sleeping  cars  in  operation  on  its  road  between  St  Louis 
and  Carthage  and  Joplin,  and  intends  to  refuse  to  reinstate  such 
service  in  the  future. 

Defendant  filed  an  answer  admitting  that  it  operated  over 
its  railroad  a  train  leaving  St.  Louis  at  7 :10  o'clock  p.  m.  each 
day,  arriving  at  Carthage  at  6 :30  the  following  day,  and  arriv- 

P.U.R.1916B. 
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ing  at  Joplin  at  7:16  a.  m.;  that  it  likewise  operated  a  train 
between  Carthage  and  Joplin  and  St  LouiB,  which  left  Joplin  at 
5:30  p.  u.y  Carthage  at  6:15  p.  m.^  and  arrived  at  St  Louis  the 
following  morning  at  7 :53  a.  m.^  and  defendant  averred  that  said 
trains  afford  adequate,  reasonable,  and  just  facilities  for  such 
persons  as  desire  transportation  over  its  line  of  railway.  De- 
fendant admitted  that  for  some  time  prior  to  June  1,  1915,  it 
operated  a  Pullman  sleeping  car  on  said  trains  for  the  conven- 
ience of  its  passengers  who  desired  to  use  the  Pullman  car; 
defendant  alleged  that  but  few  persons  availed  themselves  of 
the  facilities  provided  by  such  Pullman  sleeping  car  service,  and 
that  the  number  of  persons  using  said  car  between  Carthage  and 
Joplin  and  the  city  of  St.  Louis  did  not  justify  defendant  in 
continuing  to  incur  the  expense  incident  to  the  operation  of  such 
Pullman  car  between  said  points,  and  because  of  the  decrease  of 
revenues  received  by  the  company  from  all  sources  and  the  great- 
ly increased  operating  expenses,  it  was  advisable  for  defendant 
to  discontinue  such  train  service  as  nonessential. 

Defendant  further  alleged  that  adequate  Pullman  facilities 
for  the  transportation  of  all  passengers  desiring  to  be  carried 
between  St  Louis  and  Carthage  and  Joplin  were  afforded  by  the 
St  Louis  &  San  Francisco  Eailroad  Company,  which  operates 
a  line  of  railroad  between  said  points,  and  which  line  of  railway 
is  less  circuitous  than  defendant's  line,  for  which  reason  it  is 
used  by  persons  desiring  Pullman  facilities  between  said  points. 
Defendant  further  alleged  that  the  traveling  public  is  afforded 
ample  accommodations  by  said  last-named  railroad  company 
between  said  cities;  that  at  this  time  all  the  revenue  which 
defendant  company  can  secure  from  all  sources  is  required  for 
the  payment  of  its  operating  expenses  and  other  fixed  charges, 
and  that  there  exists  no  necessity  for  the  restoration  of  the 
former  Pullman  service  afforded  by  this  company  for  the  con- 
venience of  the  few  persons  who  occasionally  might  avail  them- 
selves of  such  service.  Wherefore,  defendant  prayed  that  the 
complaint  be  dismissed. 

A  hearing  was  held  before  a  member  of  the  Commission 

at  the  city  of  Carthage  on  the  29th  day  of  July,  1915,  and 

thereafter  the  case  was  argued  and  submitted  to  the  Conunission 

for  final  decision  without  filing  briefs. 
P.U.R.1916B.  15 
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It  was  shown  by  the  testimony  that  for  a  period  of  thirty 
years  the  defendant  had  maintained  and  operated  through  sleep- 
ing car  service  between  St.  Louis  and  Carthage  and  Joplin  and 
intermediate  points,  and  between  Carthage  and  Joplin  and  St 
Louis  and  intermediate  points ;  that  the  service  was  discontinued 
about  the  month  of  April,  1915,  and  since  its  discontinuance 
defendants  have  not  afforded  any  through  passenger  oar  service 
between  the  points,  aforesaid. 

The  passenger  train  service  now  furnished  by  defendant  to 
passengers  traveling  on  the  Joplin  division  to  or  from  points  on 
the  main  line  east  of  Pleasant  Hill  is  shown  by  the  following 
table  offered  by  defendant: 

MEMORANDUM  OF  PRESENT  SERVICE  VTA  MISSOURI  PACIFIC  BE- 
TWEEN  ST.  LOUIS  AND  POINTS  ON  JOPLIN  DIVISION. 


Southbound  trains 

Trains 

Trains 

7-207. 

1-206. 

<H»1. 

Lv.  St.  LoqIb 

2:20  A  .M. 
8:23  A.  M. 

9:00  A.  M. 
4K)6  P.  M. 

7:10  P.  M. 

Ar.  Pleasant  Hill 

1:25  a.m. 

Lt.  Pleasant  HfU 

U:40  A.  M. 

6:26  P.  M. 

1:60  a.m. 

Ar.  HarrisonvlUe 

12:08  P.  M. 

6:60  P.  M. 

2:16  A.  M. 

At.  Butler.... 

lao  p.  M. 

1:85  p.  M. 
2:16  p.  M. 
8:22  P.  M. 
4:16  P.  M. 

8:00  P.  M. 
8:80  P.  M. 
9:16  p.m. 

8:18  a.m. 

At.  RIchHfU, 

8:36  A.  M. 

At.  Nevada^ 

4:20  A.  M. 

Ar«  I#ainar,-. , 

6:20  A.  M. 

Ar.  Gartbage 

6:10  A.  M. 

Ar.  Joplin 

4:66  P.  M. 
Change  at  Pleasant 

7K)0  A.  M. 

Change  at  Pleasant 

Change  at  Pleasant 

Hill;  sleeper  open 

HiU. 

HiU:  sleeper  from 

at  9:80   p.  H.   at 

Pleasant  HUl  to 

St.  I/>uis. 

JopUn  from  Kan- 
sas aty. 

Northbound  trains 

Trains 

Trains 

206-6. 

208-2. 

210-4. 

Lt.  Joplin 

8:00  A.  M. 

6:80  P.  M. 

Ar.  Carthage 

8:40  A.  M. 

6:10  P.  M. 

Ar.  Lamar 

9:80  A.  M. 
10:26  A.M. 
11:10  A.  M. 
11:40  A.  M. 
12:40  p.  M. 

6:67  p.  M. 

Ar.  Nevada 

Lv.  6:00  A.  M. 
6:46  A.  M. 
7:16  a.m. 
8:20  a.m. 

7:45  P.  M. 

Ar.RichHlU 

8:26  P.  M. 

Ar.  Butler 

9:00  P.  M. 

Ar.  HarrisonviUe 

9:65  P.  M. 

Ar.  Pleasant  Hm 

8:60  A.  M. 

1:10  P.  M. 

16:25  P.  M. 

Lv.  Pleasant  HiU 

U:OOA.M. 

2:15  P.  M. 

10.-26  P.  M. 

Ar.  St.  Louis 

6:20  p.  M. 
Change  at  Pleasant 

10:20  P.  M. 
Change  «t  Pleasant 

7:10  A.  M 

Change  at  Pleasant 

Hill. 

Hill. 

HUl:  sleepers  from 
Pleasant  HUl  to 
St.  Louis  from 
Kansas  City  -and 
Denver. 

Under  the  former  manner  of  operating  trains  when  the  sleep- 
ing car  service  was  afforded,  a  sleeping  car  was  transferred  from 
P.U.R.1916B. 
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the  train,  leaving  St  Louis  at  7 :10  p.  m.,  upon  the  main  line  at 
Pleasant  Hill  to  the  branch  leading  to  Carthage  and  Joplin,  and 
upon  returning  to  St  Louis,  on  the  train  leaving  Joplin  at  5 :30 
p.  M.,  was  likewise  transferred  from  the  Joplin  branch  to  the 
main  line  train  at  Pleasant  Hill.  Thus,  as  the  trains  are  now 
operated,  all  passengers  from  the  Joplin  Division  going  to  points 
on  defendaht's  line  east  of  Pleasant  Hill  must  change  cars  there, 
and  all  passengers  from  east  of  Pleasant  Hill  to  points  on  the 
Joplin  division  must  change  cars  at  Pleasant  Hill. 

It  appeared  from  the  testimony  that  the  St.  Louis  &  San 
Francisco  Bailroad  Company  is  furnishing  Pullman  car  service 
between  Carthage  and  Joplin  and  St  Louis,  and  that  the  said 
railroad  is  a  shorter  line  between  said  points  by  about  50  miles; 
that  the  defendant  by  discontinuing  its  Pullman  service  has 
ceased  to  compete  with  the  St  Louis  &  San  Francisco  Railroad 
Company  for  the  business  between  Joplin  and  Carthage  and  St. 
Louis,  by  the  arrangement  of  its  schedule  so  that  its  trains 
now  departed  from  Carthage  and  Joplin  about  two  hours  earlier 
and  arrived  at  St.  Louis  a  few  minutes  later  than  the  train 
over  the  St.  Louis  &  San  Francisco  Eailroad;  that  the  St.  Louis 
&  San  Francisco  Railroad  Company  operated  a  train  with  sleep- 
ing car  service,  leaving  St  Louis  at  30  minutes  after  8  o'clock 
p.  M.  and  arriving  at  Carthage  at  7  o'clock  a.  m.  The  evidence 
also  tended  to  show  that  for  some  years  the  defendant  had  com- 
peted with  the  St.  Louis  &  San  Francisco  Railroad  for  the  busi- 
ness by  nmning  to  St.  Louis  and  return  in  less  time  than  now, 
and  when  they  did  so,  had  a  fair  share  of  the  business,  but  in 
later  years  defendant  had  ceased  to  compete  for  such  business 
by  the  ^manner  in  which  it  had  scheduled  its  trains  as  aforesaid; 
that  it  had  since  that  time  not  carried  as  large  a  portion  of  the 
passenger  traffic  between  said  points. 

[1]  Complainants  offered  testimony  .tending  to  show  that 
when  the  railroad  was  built  into  Jasper  county,  and  into  Car- 
thage and  Joplin,  that  the  public  had  been  assured  adequate 
service  in  return  for  donations  of  right  of  way,  and  money  paid 
by  the  citizens  in  that  county  to  assist  in  procuring  the  con- 
struction of  th^  railroad.  In  the  absence  of  such  agre^nents  the 
defendant  is  required  by  law  to  furnish  adequate  service  to  the 
public. 
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[2,  3]  Evidence  was  also  offered  showing  that  a  large  amount 
of  business  in  the  way  of  passenger  and  freight  traflBc  was  af- 
forded to  the  defendant  by  the  citizens  of  Carthage  and  Joplin 
and  Jasper  county. 

The  city  of  Joplin,  situate  in  the  western  part  of  Jasper 
county,  has  a  population  of  32,078  people;  the  city  of  Carthage 
is  also  an  important  point  on  the  line  of  defendant's  railroad, 
having  a  population  of  9,483.  Other  towns  in  Jasper  county 
are  Webb  City,  with  a  population  of  11,817,  Carterville  with 
a  population  of  4,539,  Jasper  with  a  population  of  664.  Other 
important  towns  situate  upon  the  Pleasant  Hill  branch  of  de- 
fendant's railroad  which  have  been  denied  this  sleeping  car 
sendee  are  Nevada,  having  a  population  of  7,176,  Harrison- 
ville  with  a  population  of  1,947,  Butler  with  a  population  of 
2,894,  and  Lamar  with  a  population  of  3,216.  Jefferson  City 
and  other  important  towns  are  on  the  main  line  of  defendant's 
railroad  between  St.  Louis  and  Kansas  City,  east  of  Pleasant 
Hill. 

It  also  appears  from  the  testimony  fhat  passengers  carried 
on  the  trains  operated  on  the  Pleasant  Hill  or  Joplin  division 
may  receive  sleeping  car  service  on  the  main  line  after  arriving 
at  Pleasant  Hill,  going  toward  the  east;  that  defendant  now 
continues  through  sleeping  car  service  between  Kansas  City 
from  Joplin  and  Carthage  and  intermediate  points,  but  not 
through  service  east  of  Pleasant  Hill  from  Joplin  and  Carthage 
as  heretofore. 

Complainant  did  not  offer  any  evidence  as  to  the  number  of 
passengers  carried  in  the  sleeping  cars  over  the  route  now  under 
investigation  for  any  particular  period.  A  witness  for  defend- 
ant testified  that  the  number  of  passengers  carried  on  the  sleep- 
ing car  between  Carthage  and  St.  Louis  during  the  months  of 
January,  February,  March,  and  eleven  days  in  April,  1915, 
was  as  follows :  January,  from  Carthage  to  St.  Louis,  nineteen 
passengers.  February,  St.'  Louis  to  Carthage,  sixteen  passen- 
gers ;  Carthage  to  St.  Louis,  twenty-two  passengers.  March,  St 
Louis  to  Carthage,  twenty-eight  passengers;  Carthage  to  St. 
Louis,  nineteen  passengers.  April  1st  to  11th,  St.  Louis  to 
Carthage,  seven  passengers;  Carthage  to  St.  Louis,  eight  pas- 
sengers. 
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Defendant's  witness  also  testified  to  the  aocturacy  of  a  state- 
ment showing  trip  statistics  for  the  operation  of  the  sleeping 
ears  by  defendant  between  St.  Louis  and  Joplin,  which  state- 
m^it  is  as  follows: 

STATEMENT  SHOWING  TRIP  STATISTICS  OP  THE  ST.  LOUIS-JOPLIN 
SLEEPING  CAR  FOR  MONTHS  OF  JANUARY,  FEBRUARY,  MARCH, 
AND  APRIL  1-llTH,  INCLUSIVE,  1916. 


Number  of  miles  per  trip 

ATerase  nomber  of  paMengera  per  car  per 

trip 

Average  passenger  receipts  per  car  per 

trip 

ATerage  Pullman  revenue  per  car  per  trip. 
Average  balance  due  PuDman  Oompany 

per  car  per  trip 

Average  passenger  revenue  per  car  per 

trip , 

Average  passenger  revenue  per  car  mile 

per  trip 

Average  transportation  expenee  per  car 

mile  per  trip,  train  and  engine  service. . 
Average  total  operating  expenae  per  oar 

mile  per  trip 


January. 

February. 

March. 

April  1-11. 

882 

882 

882 

882 

8.96 

4.48 

4.25 

8.90 

119.40 

822.50 

821.58 

818.48 

7.75 

9.32 

8.82 

7.87 

8.69 

7.12 

8.12 

8.77 

10.71 

15.47 

18.46 

9.06 

.028 

.040 

.065 

.025 

.070 

.074 

.069 

.068 

.182 

.206 

.201 

.215 

In  considering  the  foregoing  table  it  should  be  noted  that  the 
testimony  of  the  witness  was  to  the  eflFect  that  the  table  did  not 
include  the  full  amount  of  fares  received  by  the  defendant  from 
passengers  riding  in  said  car,  but  only  included  the  fares  re- 
ceived from  passengers  traveling  from  points  on  the  main  line 
east  of  Pleasant  Hill  to  points  beyond  Pleasant  Hill  on  the 
Joplin  branch,  and  also  the  amounts  received  from  passengers 
traveling  from  points  on  the  Joplin  branch  through  Pleasant 
Hill  to  points  on  the  main  line  east  of  Pleasant  Hill. 

Defendant  did  not  offer  testimony  as  to  the  amount  received 
from  all  passengers  riding  in  said  sleeping  car  on  the  theory 
that  any  passengers  riding  in  said  car  to  other  points  could  be 
carried  in  other  cars  of  the  train.  The  testimony  indicates  that 
sleeping  cars  have  been  withdrawn  from  the  train  in  question 
leaving  St  Louis  at  7:10  p.  m.,  that  there  is  no  sleeping  car 
upon  that  train  as  now  operated  from  St  Louis. 

It  appears  from  the  foregoing  statement  and  testimony  of 
said  witness  that  the  defendant  has  agreed  to  assure  the  Pullman 
company  a  revenue  of  $16.44  per  car  per  trip  for  furnishing  a 
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Pullman  sleeping  car  for  use  upon  said  train;  that  the  average 
Pullman  car  revenue  per  car  per  trip  from  passengers  going 
through  and  beyond  Pleasant  Hill  on  the  cars  in  question  waa 
as  follows:  January,  $7.75;  February,  $9.32;  March,  $8.32; 
April,  $7.67.  That  the  average  balance  due  the  Pullman  com- 
pany per  car  per  trip  was,  January,  $8.69;  February,  $7.12; 
March,  $8.12,  and  April,  $8.77. 

An  examination  of  a  copy  of  the  contract  on  file  with  the 
Commission  between  defendant  and  the  Pullman  company,  and 
which  has  been  filed  here  in  compliance  with  §  3083,  Rev.  Stat 
(Mo.)  1909,  and  §  32,  Public  Service  Commission  law,  dis- 
closes a  conflict  between  the  testimony  of  defendant's  witness 
and  said  contract  as  to  the  amount  to  be  paid  by  the  defendant 
to  the  Pullman  company  for  the  use  of  its  sleeping  cars.  The 
defendant  filed  with  the  Railroad  and  Warehouse  Commission 
on  April  13,  1912,  copy  of  its  contract  with  the  Pullman  com- 
pany dated  July  1,  1907,  and  bearing  Missouri  Pacific  general 
auditor's  contract  No.  6596 ;  and  under  date  of  July  10,  1915, 
there  was  filed  with  the  Commission  a  supplement  to  the  fore- 
going contract,  which  was  entered  into  the  1st  day  of  September, 
1914. 

Section  6  of  article  3  of  the  original  contract  provided  that 
when  the  average  revenue  per  car  per  annum  fell  below  $6,000 
and  continued  for  four  consecutive  years,  the  Pullman  company 
should  have  the  right,  upon  twelve  months'  written  notice,  to 
terminate  the  agreement.  As  amended  on  the  1st  day  of  Sep- 
tember, 1914,  this  section  now  provides  that  when  the  average 
gross  revenue  of  all  standard  sleeping  and.  parlor  cars  shall  be 
at  a  rate  of  less  than  $6,000  per  annum,  the  railway  company 
sh§ll  pay  the  Pullman  company  the  amount  necessary  to  make 
such  gross  revenue  equal  an  average  rate  of  $6,000  per  car  per 
annum. 

From  this  contract  it  appears  that  the  railroad  company  will 
owe  the  Pullman  company  nothing  until  all  of  its  cars  com- 
bined have  earned  less  than  $6,000  per  annum  each,  and  if  one 
car  should  fall  below  this  amount  and  the  excess  earned  by  other 
cars  is  in  excess  of  this  amount,  the  excess  is  to  be  applied  to 
the  car  earning  less  than  $6,000,  and  only  in  the  event  that  the 
excess  from  all  cars  earning  in  excess  of  $6,000  applied  to  the 

P.U.R.1936B 


Digitized  by 


Google 


BUSINESS  MEN'S  LEAGUE  ▼.  MISSOUBI.  P.  R.  CX).  231 

csLtB  earning  less  than  $6^000  does  not  bring  the  revenue  of  such 
cars  to  $6,000  per  annum  shall  the  railway  company  be  indebted 
to  the  Pullman  company,  and,  therefore,  before  the  railway 
company  can  know  or  ascertain  the  amount  due  from  the  railway 
company  to  the  Pullman  company,  it  must  take  all  of  the  ears 
in  service  upon  its  line  for  a  full  year,  and  in  the  computation  of 
the  amount  due  the  entire  revenue  received  from  berths  and  seats 
must  be  used,  and  not  that  portion  of  the  revenue  received  be- 
tween two  certain  points. 

The  contract  above  mentioned  was  not  offered  in  evidence  at 
the  hearing,  and  has  not  been  considered  as  evidence  in  the  case, 
and  no  part  of  the  finding  is  based  upon  the  facts  disclosed  by 
it,  but  it  is  set  forth  to  call  the  carrier's  attention  to  the  fact  that 
if  other  contracts  have  been  made  than  those  set  forth,  that  a 
copy  of  the  same  should  be  filed  with  the  Commission  as  re- 
quired by  law. 

Said  witness  for  defendant  further  testified  that  in  former 
years,  when  the  passenger  fares  were  higher,  that  the  trains 
which  carried  the  Joplin  sleeping  cars  from  St.  Louis  were 
remunerative,  and  that  the  reason  for  discontinuing  the  sleeping 
car  service  between  St.  Louis  and  Carthage  and  Joplin  was 
on  account  of  insufficient  revenue  from  the  service,  and  that  the 
fares  received  by  defendant  from  passengers  traveling  in  said 
sleeping  car  to  points  beyond  Pleasant  Hill  amounted  to  $19.40 
per  car  per  trip  for  the  month  of  January;  $22.59  per  car  per 
trip  for  the  month  of  February;  and  $21.58  per  car  per  trip  for 
the  month  of  March;  and  $18.43  per  car  per  trip  for  the  first 
eleven  days  of  April. 

Continued  operation  of  the  sleeping  car  service  by  defendant 
in  the  manner  shown  by  the  evidence  between  Joplin  and  St. 
Louis  and  intermediate  points  for  thirty  years  is  persuasive 
evidence  that  such  service  was  necessary  to  accommodate  reason- 
ably the  passenger  traffic  transported  or  offered  for  transporta- 
tion to  it,  and  the  evidence  offered  by  defendant  of  the  receipts 
from  a  portion  only  of  the  passengers  carried  in  the  Pullman  car 
for  a  short  period  of  three  months  and  eleven  days  is  entirely 
insufficient  to  overcome  the  conclusion  as  to  the  reasonable  neces- 
sity therefor  from  the  long-continued  furnishing  of  the  same. 

The  defendant  is  now  permitted  to  charge  higher  passenger 
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rates  than  were  in  force  and  effect  when  this  service  was  dis- 
continued. 

We  conclude  that  the  sleeping  car  service  as  heretofore  fur- 
nished by  defendant  between  Joplin  and  Carthage  and  St.  Louis 
and  return  and  intermediate  points  should  be  reinstated,  and 
defendant  to  have  leave  at  the  end  of  one  year  to  furnish  the 
Commission  a  detailed  account  of  the  number  of  passengers  car- 
ried, of  all  receipts  and  expenditures  arising  from  furnishing 
,the  service,  and  also  have  leave  at  that  time  to  move  that  the 
order  be  set  aside. 

Since  the  hearing  was  held  in  this  case  Benjamin  F.  Bush 
has  been  duly  appointed  as  receiver  of  the  properties  of  defend- 
ant, and  has  accepted  said  appointment,  and  is  now  acting  as 
such  receiver.  An  order  in  accordance  with  the  foregoing  will 
be  entered  against  both  the  defendant  and  said  receiver. 

All  concur. 

Behearing  denied  December  8,  1915. 


NEW  JERSEY  BOABD  OF  PUBLIC  UTILITY  COMMISSIONERS. 

IN  RE  TRENTON  &  MERCER  COUNTY  TRACTION  COR- 
PORATION. 

Rates  —  Commission  —  Jurisdiction  —  Electric      railvmys  —  Effect      of 
franchise, 

1.  The  New  Jersey  Commission  has  power  to  prevent  an  electric 
railway  company  from  discontinuing  the  selling  of  6  tickets  for  25 
cents  although  its  franchise  provides  for  a  5-cent  fare,  where  the  fran- 
chise does  not  constitute  an  inviolable  contract. 

Valu€ition -^  Electric  railways  ^^  Am,xisem.ent  paric, 

2.  The  value  of  land  partly  rented  and  used  for  resort  purposes 
should  not  be  considered  in  a  rate  valuaticm  of  electric  railway  prop- 
erty. 

Valuation -^  Electric  railways  ^^Nonphysical  elements, 

3.  An  allowance  of  15  per  cent  was  held  sufficient  in  a  rate  valua- 
tion to  cover  engineering,  errors  and  pmissions,  contingencies,  and  inter- 
est during  construction,  considering  the  piecemeal  manner  of  construc- 
tion; and  an  allowance  of  2^  per  cent  upon  bare  structural  cost  was 
made  to  cover  organization  expenses  in  addition  to  an  estimated  con- 
tractor's profit. 
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Vmhuitian'^  Going  Value  ^^  Development  cost. 

4.  No  allowance  for  development  cost  or  past  inadequacy  of  return 
will  be  made  in  a  rate  valuation  where  no  proof  is  offered  of  either, 
and  where  full  conaideraticm  has  been  given  to  the  fact  that  the  prop- 
erty valued  is  a  going  concern  in  successful  operation. 

Seturn  —  Bates  —  Balltroy. 

5.  A  street  railway  company  was  not  permitted  to  discontinue 
the  sale  of  6  tickets  for  26  cents  when  the  average  annual  return  up<ni 
the  company's  claim  of  value  was  6.11  per  cent  and  upon  the  Commis- 
sion's valuation,  9.4  per  cent. 

[December  13,  1916.] 

Hbabino  upon  an  order  issued  by  the  Commission  August  17, 
1916,  suspending  the  withdrawal  of  the  sale  by  an  electric  rail- 
way of  6  tickets  for  25  cents;  withdrawal  disapproved. 

Appearances:  George  Record  and  Charles  E.  Bird  for  the 
city  of  Trenton;  Edward  M,  Hunt  and  Frank  S.  Eatzenbach, 
Jr.,  for  Trenton  &  Mercer  County  Traction  Corporation;  Frank 
H.  Sommer  for  the  Commission. 

By  the  Board:  Under  date  of  August  13,  1915,  the  Board 
received  a  communication  from  Trenton  &  Mercer  County  Trac- 
tion Company,  by  Rankin  Johnson,  President^  which  notified 
the  Board  that  the  company  and  its  lessors  had  "for  many  years 
past'^sold  6  tickets  for  25  cents,  that  owing  to  decreased  revenue 
and  increased  cost  of  operation  the  company  intended  to  dis- 
continue this  practice  and  to  withdraw  the  tickets  from  sale, 
and  would  exact  a  5  cent  fare  for  carrying  each  passenger  over 
five  years  of  age,  and  that  under  the  charters  and  ordinances  by 
virtue  of  which  it  operated  its  roads  it  was  entitled  to  exact 
such  fare. 

In  a  later  communication  the  company  advised  the  Board 
that  it  intended  to  withdraw  the  sale  of  such  tickets  on  August 
20,  1915. 

The  Trenton  &  Mercer  County  Traction  Corporation  operates 
as  lessee  the  railways  of  the  Trenton  Street  Railway  Company, 
the  Mercer  County  Traction  Company,  and  the  Trenton,  Hamil- 
ton, &  Ewing  Traction  Company.  The  tickets,  withdrawal  of 
which  was  proposed,  have  been  and  are  sold  as  mentioned  above, 
and  each  ticket  has  been  and  is  accepted  as  the  equivalent  of  a 
5  cent  fare  for  transportation  on  all  of  the  leased  lines  of  said 
company. 
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On  August  17,  1915,  the  Board  entered  an  order  suspending 
the  increase  in  the  existing  individual  and  special  rate,  and  the 
change  or  alteration  of  the  existing  classification,  as  proposed  by 
the  company,  and  fixed  a  time  for  hearing.  Hearings  were  held 
and  the  matter  was  finally  submitted  November  23,  1915. 

[1]  The  company  contended  that  the  Board  was  without  ju- 
risdiction to  inquire  into  the  justice  and  reasonableness  of  the 
proposed  change,  because  the  ordinances  passed  by  the  city  of 
Trenton,  under  which  it  operates,  constituted  inviolable  contracts 
by  which  the  rate  of  fare  for  each  passenger  over  five  years  of 
age  is  fixed  at  5  cents. 

We  have  examined  the  acts  of  incorporation  and  ordinances 
upon  which  this  claim  is  based.  In  our  judgment  they  do  not 
support  such  claim,  nor  do  they  preclude  us  from  the  exercise 
of  the  jurisdiction  conferred  by  the  act  creating  this  Board  and 
defining  its  powers. 

In  the  judgment  of  the  Board  the  proposed  withdrawal  of 
tickets  would  result  in  requiring  the  users  of  such  tickets  to  pay 
a  higher  chargiB  or  rate  for  carriage  on  the  cars  of  respondent, 
and  involves  an  increase  in  the  charge  or  rate  to  be  paid  by  them 
for  such  service,  and  further  involves  a  change  or  alteration  in 
the  existing  classification  or  rates  and  charges.  *     • 

The  question  before  us  is,  therefore,  whether  the  proposed  in- 
crease, change,  or  alteration  in  charge,  rate,  or  classification  is 
just  and  reasonable.  To  determine  this  question  we  turn  to 
the  proofs  before  us. 

Incidentally,  it  is  to  be  noted  that  the  tickets  in  question  have 
been  sold  by  the  company  and  its  predecessors  for  upwards  of 
twenty  years. 

Valuation. — The  books  of  the  Trenton  Street  Railway  Com- 
pany and  its  subsidiaries  produced  are  incomplete,  and  do  not 
disclose  the  actual  cost  of  the  property.  The  books  do  disclose 
some  information  as  to  the  amounts  of  stock  and  bonds  which 
were  issued  by  the  subsidiary  companies.  The  amounts  of  stocks 
and  bonds  so  issued,  however,  bear  no  necessary  relation  to  rea- 
sonable cost  or  value. 

There  is  in  evidence  a  valuation  made  by  the  Board's  engineer 
in  the  spring  of  1911  in  connection  with  the  lease  of  the  prop- 
erties to  a  new  operating  conCipany.  There  is  also  a  valuation 
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made  in  a  verj  general  way  by  Mr.  Rankin  Johnson,  baaed  upon 
an  investigation  which  he  made  in  1910. 

In  addition,  there  is  a  valuation  made  for  the  purpose  of  this 
case  by  engineers  representing  the  city,  Messrs.  Eand  &  Bracken- 
ridge,  and  a  fourth  valuation  made  up  practically  as  of  the 
present  time  by  Mr.  Rankin  Johnson  for  the  company.  There 
is  also  in  testimony  data  concerning  the  expenditures  upon  this 
property  since  1910.  The  proper  classification  of  these  expen- 
ditures as  betwen  construction  and  maintenance  accounts  is  sub- 
ject to  some  doubt  and  consequent  criticism.  An  examination 
of  the  charges  to  these  accounts  has  been  made  by  the  Board's 
examiners,  assisted  by  one  of  its  engineers,  Mr.  Ingham,  who  is 
familiar  with  street  railway  constructioru  The  Brackenridge 
estimate  made  for  the  city  discloses  certain  errors  and  omissions 
due  to  the  use  of  low-unit  prices  and  to  insufficient  estimates  of 
quantity.  When  corrected  in  those  respects,  it  will  be  found 
that  the  Brackenridge  estimate  of  value  does  not  differ  greatly 
from  the  value  of  the  property  as  determined  by  us. 

The  Johnson  valuation  is  subject  to  some  criticism,  also,  as 
it  is  more  or  less  based  upon  his  estimate  of  1910,  with  additions 
for  the  work  done  since  that  time. 

In  view  of  all  the  testimony  with  regard  to  valuation  of  this 
property,  we  are  of  opinion  that  the  best  estimate  can  be  made 
up  by  taking  the  Betts'  report  made  in  February,  1911,  deduct- 
ing from  the  inventory  in  that  report  the  items  which  have  since 
disappeared,  adjusting  the  values  where  the  testimony  in  this 
case  shows  substantial  error,  and  adding  thereto  the  amounts 
found  by  the  Board's  examiners  to  be  properly  chargeable  to 
road  and  equipment  during  the  period  from  February,  1911,  to 
the  present  time. 

The  value  placed  upon  this  property  by  the  Board's  engineers  in 
1911,  which  valuation  was  made  for  the  purpose  of  considering 
whether  approval  of  the  lease  should  be  given,  was,  omitting 
overhead  charges  $2,387,950 

This  valuation  includes  materials  and  supplies  on  hand  at  the 
time,  these  items  being  properly  classified  as  a  part  of  working 
capital. 

Deductions  from  the  above  because  of  items  removed,  are  as  fol- 
lows: 

No.  1  engine  and  two  generators  300  kw.  @  $120 $36,000 

Two  125  h.p.  h.r.t.  boilers  2,600 

1  battery  booster 950 

2  storage  batteries 20,000 
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BzoeflB  Talue  allowed  for  c^  machinery,  1000  kw.  ®  $30 
per  kw 67,000 

No.  3  generating  unit,  nearly  obsolete,  750  kw.  @  $30 

{full  value  being  $60  per  kw.)   22,500 

Old  horse-car  barns: 

Land 7,687 

Buildings    19,200 

Line  from  Yardville  to  Crosswicks,  not  now  in  the  service 

of  the  public 25,300 

Land  in  Yardville 875 

Total  deductions  taken  as $102,012 

$2,195,938 

[2]  Spring  Lake  Park,  owned  by  the  company  and  partly 
rented  for  resort  purposes,,  is  valued  by  the  company  at  $35,000. 
An  outstanding  mortgage  leaves  an  equity  of  $15,000.  The 
value  allowed  in  the  Betts'  report  for  this  property  was  $10,875. 
This  amount  should  be  deducted,  because  we  conclude  it  is  not 
property  used  or  useful  in  transportation  service.  This  reduces 
this  figure  to  $2,179,063. 

Additions. — Before  adding  the  cost  of  work  done  since  1911, 
some  additions  must  be  made  for  inadequate  allowances  in  the 
Betts'  estimate  of  1911.  Value  of  land  was  obtained  by  taking 
the  assessor's  valuation  and  adding  thereto  25  per  cent  on  the 
assumption  that  land  was  assessed  at  80  per  cent  of  its  true 
value.  There  does  not  appear  to  have  been  any  great  error  in 
the  valuation  of  the  land  occupied  by  the  car  bams,  but  the  al- 
lowance of  $4,000  for  power  station  land  is  clearly  insufficient. 
This  land  is  so  situated  as  to  accommodate  a  siding  from  the 
railroad.  It  is  contiguous  to  the  Assunpirk  Creek  from  which  an 
ample  supply  of  water  is  obtained  for  condensing  purposes.  The 
value  of  $6,000,  placed  on  this  land  by  the  company,  is  not  re- 
garded as  excessive.  An  addition  of  $2,000,  therefore,  will  be 
made  for  power  house  land. 

Private  right  of  way  for  the  Princeton  line  was  estimated 
by  Mr.  Betts  at  approximately  $36,000,  but  for  soine  reason  he 
omitted  a  portion  of  it  and  allowed  only  $14,000.  We  accept 
$36,000  as  value  of  this  land.  On  account  of  Princeton  right 
of  way  there  will  be  an  additional  allowance  made  of  $22,000. 

In  the  western  part  of  Trenton,  on  the  Trenton  junction  line, 
there  is  a  private  right  of  way  2,700  feet  in  length.  This  ap- 
pears to  have  been  omitted  entirely  from  the  Betts'  appraisal. 
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We  allow  for  this  land  $6,750.  Total  additions  for  land  will, 
therefore,  be  $30,750, 

Tracic  and  Roadvmy. — After  an  examination  of  the  testimony 
of  the  several  witnesses  as  to  unit  prices,  the  estimate  of  Mr. 
Betts  will  be  allowed  to  stand  as  the  value  new  in  1911.  The 
same  may  be  said  with  regard  to  paving. 

Bridges  and  Culverts. — With  regard  to  this  item,  there  ap- 
pears to  have  been  an  omission  of  certain  bridges.  From  the 
testimony  in  this  proceeding  it  is  clear  that  the  cost  of  reproduc- 
tion for  all  the  bridges  found  in  this  system  will  approximate 
$50,000.  This  agrees  with  the  company's  estimate  (Ex.  T.  & 
M.  No.  62).  In  the  Betts'  estimate,  the  amount  allowed  was 
$14,800.  •  There  will,  therefore,  be  added  the  amount  of 
$35,200. 

Overhead  Construction. — In  the  Betts'  estimate  of  1911  the 
total  allowance  for  overhead  construction,  including  overhead 
charges,  was  $152,547.  The  estin^te  made  by  the  city's  repre- 
sentative places  the  value  at  the  present  time  at  approximately 
$307,000,  and  that  made  by  the  company  at  $320,000.  Exami- 
nation indicates  that  in  the  Betts'  estimate  an  insufficient  amount 
was  allowed  for  copper  feeders  running  from  the  power  plant  to 
points  on  the  various  lines.  Additional  feeders  have  been  in- 
stalled since  1911,  and  some  further  changes  were  made  in  the 
distribution  system  when  the  storage  batteries  were  discarded. 
There  appears  to  have  been  also  a  lack  of  proper  allowances  for 
track  bends.  On  the  whole,  we  accept  the  Brackenridge  estimate 
of  $307,000,  plus  an  allowance  of  $5,000,  for  special  overhead 
work  at  drawbridges,  which  appears  to  have  been  omitted  from 
his  estimate. 

Brackenridge  estimate $307,000 

Overhead  specials  5,000 

$312,000 
Deduct  cost  of  additions  since  1911,  added  hereafter  in  aUowance 
for  additions  made  since  1910 16,906 

Estimated  value  1911 $295,094 

Deduct  estimate  in  Betts'  report  of  1911  and  already  included  ....     152,547 

Amount  to  be  added  for  fair  vahie  of  overhead  construction 142,547 

Taken  as 142,550 

Rolling  Stock  and  Equipment. — With  regard  to  this  class  of 
property,  we  are  inclined  to  let  the  estimate  stand  as  the  cost  to 
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reproduce  the  equipment  owned  by  the  company  in  1911.  It 
should  be  noted  that  Mr.  Betts  included  the  first  ten  new  cars, 
the  value  of  which  must  be  deducted  from  his  estimate,  as  they 
are  also  included  in  the  figure  for  additions  amounting  to  $568,- 
307.  The  cost  of  the  ten  cars  referred  to  was  $50,370.  This 
we  deduct  from  Mr.  Betts'  figure  of  $408,000,  leaving  an 
amount  of  $357,630,  as  the  value  of  the  cars.  Further  comment 
will  be  made  upon  this  item  in  connection  with  the  accrued 
depreciation. 

Car  Houses,  Repair  Shops,  Tools,  Stock,  and  Adjacent  Real 
Estate. — With  the  exception  of  the  real  estate  which  has  been 
referred  to  above,  we  see  no  reason  to  make  any  adjustment  in 
the  amount  allowed  in  the  Betts'  estimate. 

Power  Stations. — Proper  deductions  and  allowances, for  pow- 
er station  and  its  equipment  as  of  1911  have  already  been  made 
above. 

Additions  Made  Since  1910. — Exhibit  C-1  b  &  c  submitted 
by  the  company  contain  detailed  lists  of  the  items  of  work  done 
by  the  company  since  1910.  All  of  the  work  found  in  these  lists 
was  charged  either  to  road  or  equipment  account  or  to  rehabili- 
tation, but  the  total  finally  is  found  in  charges  to  capital  account 
If  we  are  to  obtain  the  value  of  actual  additions  to  the  property 
made  since  1910,  a  reclassification  is  necessary.  Using  exhibit 
O— 1  b  &  c  as  a  basis,  the  accountants  of  the  Board  made  an 
examination  of  the  books  of  the  company,  and  arrived  at  the 
-conclusion  that  of  the  amounts  found  in  exhibit  C-1  b,  which 
-totaled  $500,000,  the  correct  amount  chargeable  to  capital  ac- 
count is  $338,256.  Of  the  amount  found  in  exhibit  C-1  c, 
totaling  $321,916,  it  was  found  that  approximately  $230,051 
%vas  properly  chargeable  to  capital  account,  making  a  total  addi- 
tion to  the  value  of  the  property  up  to  September  30,  1915,  of 
$568,307. 

Summary  of  Valuation. — Summarizing  the  above  we  have: 

Value  Betts'  report,  1911 $2,387,95b 

J)eductioii8  for  discarded  plant 192,012 

$2,105,938 
Deduct  for  Spring  Lake  Park 16,875 

$2,170,063 
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Additioni — ^Land    30,750 

Bridges  and  culverts 35,200 

Copper  feeders  and  bonding 142,550 

Addition  since  1916 568,307 

Total  yalue  of  physical  property,  new $2,955,870 

Deduct  for  cars  included  twice 50,370 

Value  as  of  Sept.  30th,  1915 $2,905,500 

Accrued  Depreciation. — The  depreciation  that  had  accrued 
to  the  property  in  existence  in  1911  was  very  considerable.  Be- 
cause of  the  failure  to  maintain  the  property,  extensive  rebuild- 
ing was  necessary,  both  with  r^ard  to  the  tracks,  the  overhead 
construction,  and  the  cars.  Additional  machinery  in  the  power 
plant  and  additional  cars  were  required.  Some  of  the  deprecia- 
tion which  had  accrued  up  to  1911  has  been  made  good  by 
expenditures  upon  the  property  in  the  last  four  years.  These 
expenditures  have  been  greater  than  normal,  as  the  amount 
which  was  necessary  to  expend  was  considerably  above  the  aver- 
age which  would  have  been  necessary  if  the  property  had  befen 
well  maintained  prior  to  1911.  A  deduction  for  accrued  de- 
preciation has  already  been  made  in  connection  with  the  No.  3 
generating  unit  in  the  power  station.  Items  of  property  not  in 
existence  in  1911  have  been  eliminated  from  the  above  appraisal. 
Included  above  is  the  full  allowance  for  all  of  the  cars  upon  a 
basis  of  value  new.  There  are  one  hundred  single  truck  cars 
which  must  either  be  replaced  by  new  equipment  or  must  imder- 
go  very  considerable  reconstruction,  the  cost  of  which  in  most 
cases  would  nearly  equal  that  of  new  cars.  These  one  hundred 
cars  have  an  average  cost  value  in  excess  of  $3,000  each,  and 
therefore  represent  an  original  cost  of  perhaps  $300,000.  The 
motor  equipments  are  but  slightly  depreciated.  The  car  bodies 
and  trucks  have  depreciated  fully  75  per  cent,  and  the  total 
depreciation  on  cars  is  fully  $100,000.  There  is  an  accrued 
depreciation  in  track  and  roadway  and  overhead  system,  not 
including  copper  wire,  of  not  less  than  10  per  cent.  This 
amounts  to  at  least  $120,000. 

We  have  made  no  further  deductions  for  accrued  depreciation. 

Value  as  found  above $2,905,500 

Accrued  depreciation    220,000 

Present  value  Sept.  30,  1915 $2,085,500 
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The  deduction  made  for  accrued  depreciation  is  based  upon 
actual  depreciation  ascertained  upon  inspection^  and  not  upon 
theoretical  depreciation. 

Intangible  Allowances. — Except  as  hereinafter  mentioned, 
all  proper  allowances  for  intangibles  have  been  heretofore  in- 
cluded. 

[3]  Overhead  Charges. — ^For  overhead  charges  we  consider 
the  allowance  of  15  per  cent  sufficient  to  cover  engineering, 
errors  and  omissions,  contingencies^  and  interest  during  con- 
struction, considering  the  piecemeal  manner  in  which  a  number 
of  these  roads  and  extensions  were  constructed.  Calculated  upon 
the  items  subject  to  such  charges,  we  obtain  the  amount  of  $324,- 
000,  which  will  be  included. 

We  allow  for  organization  expenses  at  2-J  per  cent  upon  bare 
structural  cost,  which  for  this  purpose  will  be  assumed  to  be 
$2,500,000,— $62,500. 

In  view  of  all  of  the  circumstances  in  this  case,  we  allow  for 
contractor's  profit,  the  sum  of  $140,000.  We  regard  this  sum 
as  liberal  in  any  circumstances. 

Under  working  capital,  materials  and  supplies  properly  be- 
long. These  have  been  included  in  the  appraisal  of  the  physical 
property,  and,  in  view  of  the  facts  testified  in  this  case,  we  do 
not  deem  proper  any  further  allowances  for  working  capital 

[4]  There  is  no  proof  in  the  record  of  development  cost ;  nor 
is  there  proof  of  inadequacy  of  a  fair  return  at  any  time  upon 
fair  value.  No  allowance  on  account  of  development  costs  or 
past  inadequacy  of  fair  return  can  be  made. 

Throughout  this  valuation  in  the  allowances  made,  full  con- 
sideration has  been  given  to  the  fact  that  the  property  valued 
was  a  harmonious  operating  system — a  going  concern — in  suc- 
cessful operation. 

In  view  of  all  the  evidence,  we  conclude  that  the  value  of  the 
property,  for  the  purpose  of  fixing  rates,  does  not  exceed  $3,212,- 
000,  as  follows :  ' 

Present  value,  Sept.  30,  1915  $2,685,500 

Overhead   charges    324,000 

Organization  expenses 62,600 

Contractor's  profit 140,000 

Total $3,212,000 
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The  complete  summary  of  value  by  classes  of  property  is  as 
follows : 

Land  $70,000 

Buildings 217,500 

Track  and  roadway  and  paving 1,285,000 

Bridges 50,000 

Overhead  construction 312,000 

Rolling  stock 475,500 

Office  lurBiture  and  supplies  and  office  cash 3,000 

Materials  and  supplies  and  fuel 24,000 

Power  house  machinery 248,500 

$2,685,500 

Overhead  charges 324,000 

Organization  expenses   62,500 

Contractor's  profit    140,000 

$3,212,000.. 

[5]  Earnings  and  Expenses. — The  earnings  and  expenses  of 
the  Trenton  &  Mercer  County  Traction  Corporation  are  sum- 
marized for  the  years  1911  to  1914  in  exhibit  C-l-a.  Exhibit 
C-2  gives  the  detail  for  the  calendar  year  of  1914,  and  also  gives 
the  increase  or  decrease  of  each  item.  Page  5  of  exhibit  C-2 
gives  the  detail  of  the  construction  account  for  the  calendar  year 
1914. 

Before  attempting  to  draw  any  conclusions  with  regard  to  the 
relation  between  the  net  revenues  as  shown  on  exhibit  C-l-a, 
it  may  be  well  to  consider  the  differences  between  the  operating 
expenses  for  1914  and  those  of  1913.  The  operating  revenues 
have  shown  an  increase  each  year  from  1911  to  1914,  the  average 
for  the  four  years  being  $736,840.38.  The  operating  expenses 
have  also  increased  each  year,  but  not  in  the  same  proportion, 
the  average  for  the  four  years  being  $389,923.34.  Taxes  have 
shown  an  increase  each  year,  average  for  the  four  yeark  being 
$46,061.89,  The  operating  income,  or  net  revenue,  has  not 
shown  the'  same  increase  as  has  been  the  case  with  the  gross 
revenues,  the  net  revenue  for  the  four  years  being  as  follows : 

1911    $323,012.62 

1912    295,536.61 

-   1913 312,006.47 

1914   ' 276,866.87 

The  average  net  revenue  for  the  four  years  was  $301,856. 
The  financial  statement  submitted  by  the  company  appears  to 
show  a  deficit,  but  in  arriving  at  this  deficit  there  has  been  in- 
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eluded  among  the  deductions  the  amounts  required  to  pay  the 
rentals  which  the  Trenton  &  Mercer  County  Traction  Corpora- 
tion agreed  to  pay  to  owners  of  the  Trenton  Street  Railway 
Company.  These  statements,  therefore,  cannot  be  considered  as 
showing  the  actual  relation  between  net  revenues  and  value  of 
property,  when  the  relation  between  the  earnings  of  the  past  four 
years  and  the  value  of  the  property  used  in  the  production  of 
these  revenues  is  considered.  The  charges*  to  operating  expenses 
made  by  the  company  have  been  inspected  by  the  Board's  ex- 
aminers, and  it  is  found  that  they  are  properly  classified. 

Examination  of  the  detail  found  in  exhibit  0-2  shows  that 
^the  disproportionate  increase  in  operating  expenses  for  1914  over 
those  for  1913  is  due  to  several  items,  most  important  of  which 
were  the  removal  of  snow  and  ice,  which  showed  an  increase  of 
$13,284,  an  increase  in  the  charges  to  maintenance  of  way  and 
structures  of  approximately  $5,000,  and  an  increase  in  the  cost 
of  transportation  amounting  to  $11,507,  the  larger  portion  of 
which  was  due  to  an  increase  of  wages  of  motormen  and  con- 
ductors. 

Based  upon  the  value  of  property  found  above  $3,212,000, 
the  average  net  revenue  for  the  four  years,  $301,855,  shows  a 
net  return  of  9.4  per  cent.  It  will  be  noted  that  the  value  adopt- 
ed above  is  as  of  September  30,  1915,  and  it  is  quite  clear  that 
the  value  in  each  of  the  previous  three  years  was  less,  so  that  if 
the  average  net  revenue  for  the  four  years  is  set  off  against  the 
average  valuation  for  the  same  period,  the  percentage  of  net  re- 
turn will  be  higher.  The  average  net  revenue  for  the  four  year^ 
$301,855,  affords  a  return  of  7  per  cent  upon  $4,312,000,  anc^ 
a  return  of  8  per  cent  upon  $3,773,000.  If  the  company  were 
allowed  to  earn  upon  its  claim  of  value  including  all  intangibles 
of  $1,139,952,  and  making  a  total  of  tangible  and  intangible 
values,  $5,900,793,  the  average  return  would  be  5.11  per  cent. 

It  is  claimed  that  the  street  railway  properties  in  Trenton 
have  not  been  maintained  in  a  first-class  manner,  and  it  may  be 
that  a  larger  amount  should  be  set  aside  for  depreciation  and  ex- 
pended upon  the  property  each  year.  The  amount  expended  in 
1914  was  approximately  $70,000.  This  included  more  than  the 
average  amount  of  replacement  work.  If,  however,  the  allow- 
ance for  depreciation  is  increased  to  $135,000,  the  amoimt  which 
P.U.R.1916B. 
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Mr.  Johnson  alleges  is  required,  thus  decreasing  the  average  net 
revenue  from  $301,855  to  $236,855,  a  net  return  of  approxi- 
mately 7.37  per  cent  would  still  be  shown  on  the  value  allowed. 

After  full  consideration  of  all  of  the  facts  in  this  case  as 
developed  from  the  testimony  and  the  exhibits,  which  have  been 
voluminous,  the  Board  finds  and  determines  that  the  proposed 
withdrawal  of  the  sale  of  6  tickets  for  25  cents  by  the  Trenton  & 
Mercer  County  Traction  Corporation,  and  the  increase,  change, 
or  alteration  in  charge,  rate,  or  classification  which  would  result 
therefrom,  are  not  just  and  reasonable,  and  disapproves  the  same. 

Board  of  Public  Utility  Commissioners,  Ralph  W.  E.  Donges, 
President;  John  J  Treacy,  John  W.  Slocum. 

Note. — After  the  entry  of  the  order  of  August  17,  1915,  suspend- 
ing the  withdrawal  of  the  sale  of  tickets  pending  a  hearing,  the 
operating  railway  as  lessee  and  the  lessors  thereof  filed  a  bill  in  the 
district  court  of  New  Jersey,  praying  that  the  Commission  be  en- 
joined from  continuing  such  order,  from  conducting  a  hearing,  and 
from  taking  jurisdiction  of  the  matter  at  all,  and  that  the  city  be 
enjoined  from  enforcing  the  penalty  prescribed  in  the  ordinance. 

The  court  denied  the  application  for  an  injunction  but  without 
prejudice  to  renewal,  if  the  city  authorities  attempted  to  enforce 
the  franchise  penalty,  and  held  that  the  New  Jersey  Commission  has 
power  under  §§  16  and  17  of  the  act,  N.  J.  April  21,  1911  (P.  L. 
p.  374),  to  suspend  without  notice  the  increase,  change,  or  altera- 
tion of  the  rates  of  street  railway  companies  pending  a  hearing  and 
determination  of  the  reasonableness  of  such  change;  that  such  sus- 
pension is  not  a  deprivation  of  constitutional  property  rights;  that 
the  court  will  not  attempt  to  adjudicate  questions  which  are  pending 
before  a  Board  especially  constituted  for  the  determination  of  such 
questions;  that  the  court  has  unquestioned  power  to  enjoin  the  en- 
forcement of  the  penalties  prescribed  by  the  city  ordinance,  but  the 
proof  submitted  did  not  warrant  the  apprehension  that  the  city  was 
about  to  enforce  such  penalties,  especially  as  it  had  invoked  the 
power  of  the  Commission.  Trenton  &  M.  C.  Traction  Corp.  v.  Tren- 
ton, 227  Fed.  502. 
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NBW  YORK  PUBLIC  SBBVICB  COMMISSION,  SCX70ND  DISTRIOT. 

LEO  E.  OSTEO  (OSTRO  DETECTIVE  BUREAUX 

V. 

NEW  YORK  TELEPHONE  COMPANY, 

[Case  No.  4983.] 

CotntnisHonS'^  Jurisdiction  ~^  Dispute    as    to    number    of    telephone 
messages  sent  by  subscriber. 

The  New  York  Commission  has  no  jurisdiction  over  a  dispute 
between  a  telephone  company  and  a  subscriber  as  to  the  number  of 
messages  sent  from  his  telephone. 

[December  16,  1916.] 

Complaint  by  a  telephone  subscriber  alleging  that  he  was 
charged  for  a  greater  number  of  messages  than  were  actually 
sent  from  his  telephone,  and  also  alleging  discrimination;  dis- 
missed for  want  of  jurisdiction  and  for  failure  of  proof  to  show 
discrimination. 

Carr,  Commissioner:  The  complaints  herein,  which  were 
filed  on  May  26,  1916,  and  August  17,  1915,  respectively,  allege 
that  the  respondent  has  chained  the  complainant  for  a  greater 
number  of  messages  sent  from  the  telephone  7762  Cortlandt, 
from  November,  1914,  to  June,  1915,  both  inclusive,  than  were 
actually  sent.  It  also  alleges  discrimination  on  the  part  of  the 
telephone  company  in  that  it  has  treated  him  differently  from 
other  customers  holding  contracts  for  1,800  messages. 

Hearings  were  held  at  the  office  of  the  Commission  in  the  city 
of  New  York  on  August  9,  1915,  and  September  13,  1915.  The 
petitioner  was  represented  by  Mr.  Julian  Ostro  of  New  York 
city,  and  the  respondent  by  Mr.  George  R.  Grant  of  New  York 
city.  The  case  during  the  hearing  developed  into  a  complaint 
as  to  service  more  than  anything  else.  Numerous  concessions 
were  made  by  both  parties,  so  that  the  point  at  issue,  finally,  was 
whether  or  not  the  employees  of  the  telephone  company  were  as 
accurate  in  the  performance  of  their  work  as  the  complainant 
and  those  in  his  employ,  and  others  who  had  access  to  his  tele- 
phone, and  the  records  which  were  kept  by  them  covering  the  use 
of  the  telephone.     In  other  words,  as  it  was  conceded  by  both 
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parties,  it  was  a  question  of  the  human  .element,  and  nothing 
more. 

The  message-rata  system  in  use  by  the  respondent  in  the 
borough  of  Manhattan  has  been  in  force  for  many  years.  It  has 
been  improved  from  time  to  time  until  now  it  seems  as  though 
the  system  for  keeping  a  reoord  of  the  messages  of  a  subscribev 
is  as  nearly  perfect  as  it  probably  can  be,  having  in  mind  that  the 
chance  for  error  now  rests  almost  entirely  with  the  operator. 
The  message  registers  are  operated  electrically,  and,  from  the 
evidence  in  this  case,  they  are  much  more  accurate  than  the 
standard  meters  in  use  generally  throu^out  the  country  for 
measuring  gas  and  electric  current. 

The  evidence  showed  that  the  percentage  of  error  in  the  mes- 
sage roister  was  considerably  less  than  1  per  cent  The  re- 
spondent went  into  the  matter  quite  exhaustively  for  the  purpose 
of  substantiating  its  claim  that  it  was  doing  everything  it  pos- 
sibly could  to  keep  an  accurate  record  of  messages  sent  by  its 
subscribers.  It  presented  a  study  which  was  made  of  something 
over  60,000  messages  which  came  in  over  its  lines  in  Manhattan 
during  the  first  six  months  of  1915,  to  determine  the  percentage 
of  errors,  and  this  study  showed  this  percentage  to  be  so  slight  as 
to  be  almost  negligible. 

One  thing  which  developed  in  regard  to  the  recording  of  mes- 
sages, where  it  would  seem  that  there  might  be  error,  is  in  the 
operation  of  the  message  register  without  having  it  so  arranged 
that  it  locks  after  a  message  is  recorded.  However,  the  re- 
spondent is  improving  the  register  in  this  respect,  so  that  after 
the  operation  of  the  register  by  the  operator  to  record  a  message 
by  pressing  a  button  it  will  be  impossible  to  again  record  the 
same  message  by  a  second  pressure  of  the  button.  From  a  care- 
ful investigation  of  the  matter  made  by  the  Commissioner  who 
held  the  hearing,  it  seems  very  doubtful  whether  the  operators 
make  any  appreciable  number  of  errors  in  the  operation  of  the 
message  register  so  that  more  messages  are  registered  than  are 
actually  sent  by  the  subscriber.  The  operators  of  the  respondent 
are  carefully  trained  in  the  performance  of  their  duties,  and, 
as  the  record  shows,  every  effort  is  made  to  have  them  so  pro- 
ficient in  their  work  that  it  will  at  all  times  be  accurately  per- 
formed. 
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While  the  Commission  cannot  settle  the  dispute  betwe^i  tihe 
parties 'as  to  the  number  of  messages  from  telephone  7762  Cortr 
landt,  for  which  complainant  claims  he  has  been  overcharged, 
yet  it  may  not  be  amiss  to  say  that  from  the  records  of  the  tele- 
phone company  which  were  produced  and  examined  at  the  hear^ 
ing,  and  from  the  knowledge  of  the  methods  employed  by  the 
respondent  in  its  operations,  it  would  seem  as  though  the  re- 
spondent was  substantially  correct  in  its  claim  ae  to  the  number 
of  messages  which  it  has  charged  to  the  complainant  We  say* 
this  advisedly,  because  while  the  evidence  introduced  by  the  com- 
plainant was  to  the  effect  that  everyone  who  had  access  to  his 
telephone  accurately  recorded  or  caused  to  be  recorded  messages 
sent  from  the  complainant's  station,  yet  it  did  appear  that  nu- 
merous people  had  access  to  this  telephone,  some  of  whom  were 
not  in  the  employ  of  the  complainant ;  whereas  only  one  operator 
at  a  time  was  involved  so  far  as  messages  sent  from  the  sub- 
scriber's station  was  concerned,  and  this  operator  was  one  skilled 
in  the  performance  of  her  work.  If,  therefore,  there  have  been 
any  errors  in  the  recording  of  these  messages  during  the  period 
covered  by  the  complaint,  it  is  quite  probable  that  they  are  prin- 
cipally due  to  causes  in  the  control  of  the  complainant  rather 
than  to  mistakes  upon  the  part  of  the  respondent's  employees. 

As  far  back  as  1905  an  extended  investigation  was  made  into 
the  affairs  of  the  New  York  Telephone  Company,  under  the 
auspices  of  the  Merchants  Association  of  New  York  [respond- 
ent's exhibit  No.  6].  In  connection  with  that  investigation,  the 
engineering  firm  of  Westinghouse,  Church,  Kerr,  &  Company 
examined  into  the  mechanical  side  of  the  business,  and  particu- 
larly the  method  of  handling  and  recording  messages  from  the 
subscribers'  stations,  and  we  take  the  liberty  of  quoting  from 
their  report  dated  July  7,  1906,  as  follows: 

"Fifth.  The  use  of  this  system,  by  enabling  the  operator  to 
do  more  work,  has  cheapened  the  cost  of  service  and  enabled  the 
telephone  company  to  reduce  rates  to  its  subscribers. 

"Sixth.  The  probability  of  error  appears  to  be  reduced  to  a 
minimum,  and  such  as  may  occur  seem  even  more  likely  to  count 
against  the  telephone  company  and  in  favor  of  the  subscriber." 

We  do  not  wish  to  be  understood  as  holding  that  no  errors  are 
made  by  the  respondent  in  recording  the  number  of  messages 
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used  by  a  subscriber  in  Manhattan,  because  there  are  occasions 
when  an  error  might  to  made  against  the  subscriber  without 
fault  on  the  part  of  either  the  subscriber  or  the  company.  This 
was  clearly  brou^t  out  at  the  hearing.  It  is  the  fact,  however, 
that  in  view  of  the  manner  in  which  the  respondent  handles  its 
business,  it  is  very  probaWe  that  the  percentage  of  errors  which 
are  made  in  this  way  is  very  small. 

A  very  forcible  illustration  was  given  on  the  bearing  when  it 
was  shown  that  ninety  of  the  largest  telephone  users  in  New 
York,  sending  out  from  100,000  to  630,000  messages  annually, 
made  substantially  no  criticism  of  the  records  of  the  company 
with  regard  to  messages  sent  from  those  stations;  and  in  fact 
practically  all  of  them  had  accepted  without  any  question  what- 
ever the  record  of  the  telephone  company  as  being  accurate  and 
conclusive  as  to  the  number  of  messages  sent  from  their  stations. 

We  believe  that  the  complainant  was  sincere  in  his  contention 
that  there  had  been  an  overcharge  for  messages  from  7762  Cort- 
landt,  yet,  as  stated  in  this  opinion,  it  is  thought  that  the  differ- 
ences are  probably  due  to  errors  which  may  have  been  made  at 
the  office  of  the  complainant  rather  than  in  the  Cortlandt  central 
office  of  the  respondent 

It  is  a  well-known  fact  that  the  New  York  Telephone  Com- 
pany is  now  and  has  been  for  many  years  striving  to  make  its 
telephone  system  as  nearly  perfect  as  possible,  and  it  is  with 
this  in  mind  that  the  Commission  feels  that  it  can  say  in  this 
case  that  no  real  injustice  has  been  done  to  the  complainant. 

As  to  the  question  of  discrimination,  the  complainant  failed 
to  introduce  any  proof  whatever  upon  this  point,  and  in  that 
respect  he  failed  to  substantiate  the  allegations  in  the  complaint. 
However,  the  respondent  did  introduce  evidence  to  meet  this  is- 
sue. Its  witnesses  testified  that  whenever  its  subscribers  were 
found  to  be  using  in  excess  of  the  number  of  messages  called  f or 
by  the  contract  and  the  company  had  experienced  difficulty  in 
collecting  its  accounts  from  that  particular  subscriber,  it  was  cus- 
tomary for  it  to  request  the  subscriber  to  increase  his  contract  so 
as  to  have  one  which  would  more  nearly  agree  with  the  service 
which  was  being  given  him  by  the  respondent;  that  this  was 
done  daily,  and  that  no  exception  had  been  made  in  the  case  of 

the  complainant 
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It  also  developed  tkat  there  had  been  some  dispute  between 
the  parties^  and  that  at  tiie  time  this  complaint  was  filed  there 
was  an  outstanding  account  due  the  respondent  by  the  complain- 
ant which  was  not  settled  until  after  the  first  hearing. 

Inasmuch  as  the  complainant  has  failed  to  prove  the  allega- 
tions in  this  complaint  relative  to  discrimination,  and  the  Cknn- 
mission  has  no  jurisdiction  which  would  permit  it  to  settle  the 
other  issues  raised  by  the  complaint  and  answer,  it  will  be  neces- 
sary to  dismiss  the  complaint;  and  an  order  to  that  effect  should 
be  entered  in  due  course. 

All  concur. 


OHIO  PUBLIC  UTILITIES  COMMISSION. 

DOVILLE  SAND  &  GKAVEL  COMPANY  et  al. 

HOCKING  VALLEY  RAILWAY  COMPANY  et  al. 
[No.  407.] 

Bates  ~^  Railroads  ~^  Loading  allowance  to  shipper, 

A  monetary  allowance  per  ton  to  a  shipper  for  loading  lake  sand 
and  gravel  from  boats  or  docks  to  cars  will  not  be  required  to  be  re- 
stored by  railroads,  where  the  allowance  has  been  voluntarily  discon- 
tinued, and  the  Conunission's  official  classification  requires  owners  to 
load  all  freight  carried  at  carload  ratings,  since  the  aUowanoe  would 
not  have  been  originally  sanctioned. 

[January  6,  1916.] 

Complaint  by  producers  of  lake  sand  an^  gravel  to  require 
railroads  to  restore  an  allowance  of  8  cents  per  ton  to  shippers 
for  loading  the  commodity  from  boats  or  docks  to  cars,  to  allow 
the  carriers  to  charge  only  the  net  rate  in  existence  immediately 
prior  to  the  cancelation  of  the  allowance,  to  declare  the  existing 
rates  unreasonable,  and  to  declare  the  rates  unduly  preferential 
in  favor  of  producers  of  pit  or  bank  sand  and  gravel ;  dismissed. 
Under  the  first  ground  of  the  complaint,  the  allowance  was  held 
to  be  a  violation  of  the  Commission's  official  classification  requir- 
ing owners  to  load  all  freight  carried  at  carload  ratings;  and 
sufficient  facts  were  not  presented  upon  which  to  base  a  finding 

and  order  under  the  other  grounds  of  the  complaint. 
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Appearances:  H.  G.  Wilson  for  complainants;  Wilson  & 
Rector  for  Hocking  Valley  Railway  Company;  F.  F,  Frazier 
for  B.  &  O.  R.  R  Company;  S.  H.  West  for  New  York  Central 
Lines;  A.  P,  Bnrgwin  &  William  W.  Collin  for  Pennsylvania 
Company. 

Langdon,  Commissioner:  Complainants  are  engaged  in  the 
production  of  lake  sand  and  gravel,  obtained  from  the  beds  of 
the  lakes  through  the  medium  of  sand  suckers.  The  sand  is  then 
brought  alongside  docks,  either  at  Sandusky  or  at  Toledo,  and 
transferred  by  means  of  clam-shell  scoops,  operated  on  derricks, 
to  the  cars  of  the  defendant  carriers  on  tracks  adjacent  thereto. 

The  sand  and  gravel  so  produced  is  common  building  sand  and 
gravel,  utilized  for  concrete  purposes,  road  building,  and  build- 
ing material. 

For  several  years  prior  to  May  1,  1915,  it  had  been  the  custom 
and  practice  of  the  defendant  carriers  (except  the  Wabash  Rail- 
road Company),  in  publishing  the  freight  rates  applicable  to 
shipments  of  lake  sand  and  gravel  from  the  lake  ports,  Sandusky 
and  Toledo,  to  provide  in  the  tariffs  for  an  allowance  of  8  cents 
per  ton  of  2,000  pounds  to  the  shipper,  for  loading  the  sand  and 
gravel  from  boat  or  docks  to  the  cars.  No  allowance  was  made 
when  this  loading  was  performed  by  the  carriers'  loading 
machines,  nor  when  loaded  from  December  16th  to  March  1st 
inclusive  of  each  year. 

In  tariffs  filed  effective  on  May  1  and  May  3,  1915,  this 
loading  allowance  was  canceled,  and  provisions  are  carried  there- 
in to  the  effect  that  when  carriers'  equipment  or  machines  are 
used  for  loading,  a  charge  of  8  cents  per  ton  will  be  made.  The 
Wabash  Railroad  Company,  during  the  period  within  which  its 
codefendants  paid  this  loading  allowance,  published  rates  on  the 
lake  sand  and  gravel  from  Toledo,  which  were  generally  8  cents 
per  ton  less  than  the  rates  published  by  the  other  carriers,  but 
such  rates  did  not  include  any  loading  allowances.  On  May  1, 
1916,  the  Wabash  Railroad  Company  advanced  its  rates  gener- 
ally on  this  sand  and  gravel  from  Toledo,  8  cents  per  ton. 

The  allowances  of  the  loading  charge,  as  theretofore  made, 

covered  the  service  rendered  by  complainants  in  loading  the 

sand  and  gravel  into  cars.    It  did  not  cover  any  service  in  con- 
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nection  with  the  commodities  performed  prior  to  the  actual 
loadiilg. 

This  lake  sand  and  gravel  enters  into  competition  with  sand 
and  gravel  produced  at  pit  and  bank  points  in  Ohio.  No  load- 
ing allowance  has  ever  been  made  by  the  carriers  to  the  ship- 
pers, for  loading  sand  and  gravel,  at  the  pit  or  bank  points.  It 
is  contended  by  complainants,  however,  that  the  rates  on  sand 
and  gravel  from  the  pit  and  bank  points  have  been  made 
with  relation  to  the  net  rate  on  the  same  commodities  from  the 
lake  ports,  and  that,  although  there  may  not  have  been  any 
agreed  or  fixed  relationship  between  the  rates,  on  account  of  the 
competition,  the  rates  have  been  adjusted  with  relation  one  to 
the  other;  the  lake  sand  and  gravel  rates  being  considered  on 
the  net  basis,  and  not  on  the  gross  basis.  The  result  of  the 
tariff  changes,  above  mentioned,  has  been  to  increase,  by  8  cents 
a  ton,  the  rate  on  shipments  generally  made  by  complainants. 

It  is  contended  by  the  complainants  that  the  Commission  in 
this  proceeding  should  (1)  restore  the  rates  and  practices  ap- 
plicable to  shipments  in  effect  immediately  prior  to  the  effective 
date  of  tariffs  under  attack;  (2)  allow  the  carriers  to  charge 
only  the  net  rate  in  existence  immediately  prior  thereto;  (3) 
declare  the  rates  now  in  effect  unreasonable;  (4)  declare  the 
rates  unduly  discriminatory  against  complainants  and  unduly 
preferential  in  favor  of  other  producers  and  shippers  of  sand 
and  gravel. 

As  stated,  the  allowance  of  the  loading  charge  by  the  carriers 
to  the  producers  of  lake  sand  and  gravel  was  an  exception  to  the 
rule  applicable  to  the  producers  of  pit  or  bank  sand  and  gravel. 

OiBcial  Classification  No.  43,  Ohio  Commission  No.  43,  Rifje 
8--B,  §  1,  provides: 

"Owners  are  required  to  load  and  unload  all  freight  carried 
at  carload  ratings." 

To  permit  allowances  based  upon  the  performance  by  the 
shipper  of  services  in  connection  with  transportation  which  the 
shipper  is  bound  to  render  for  himself  would  clearly  be  a  viola- 
tion of  the  law.  The  carriers  having  voluntarily  canceled  the 
loading  allowance  to  complainants,  the  Conmiission  will  not 
order  it  restored,  and  thus  sanction  the  continuation  of  a  prac- 
tice it  would  not  approve  in  the  first  instance, 
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In  disposing  of  the  further  contention  of  complainants  as  to 
the  alleged  unreasona})lenes8  and  the  discriminatory  features  of 
the  rates  as  now  constituted,  the  Commission  has  examined  the 
allegations  of  the  complaint  and  the  record  of  the  evidence  sub- 
mitted at  the  hearing,  with  a  view  of  determining  to  what  ex- 
tent, if  any,  it  would  be  justified  in  reviewing,  in  this  proceed- 
ing, these  particular  issues. 

Complainants  in  their  briefs  refer  to  paragraphs  IX.  and  X. 
of  the  complaint  as  containing  sufficient  allegations  to  raise  the 
issues  above  mentioned. 

If  the  allegations  made  therein  are  to  be  treated  as  sufficiently 
definite  to  present  the  issues,  the  Commission  is  at  once  con- 
fronted with  the  task  of  attempting,  in  this  proceeding,  to 
determine  the  legality  of  the  rates  on  sand  and  gravel  on  all  in- 
trastate shipments,  which  might  move  forward  from  the  Toledo 
and  Sandusky  lake  ports  on  ten  of  the  principal  railway  systems 
in  Ohio,  If  properly  presented,  this  fact  would  not  in  any  way 
deter  the  Commission  from  entering  upon  an  investigation  of 
the  rates  questioned ;  provided,  in  addition,  the  record  presented 
sufficient  evidence  upon  which  to  base  a  finding.  The  complain- 
ants as  well  as  the  defendants  are  familiar  v^ith  the  efforts 
recently  Inade  by  the  Commission  and  all  parties  interested,  to 
secure  an  equitable  adjustment  of  the  intrastate  rates  on  sand 
and  gravel  and  other  similar  commodities,  without  a  formal  pro- 
ceeding for  that  purpose,  and  with  the  difficulties  encountered 
in  that  undertaking. 

While  it  is  apparent  from  the  evidence  and  exhibits  in  this 
proceeding,  and  from  other  sources  of  information  open  to  the 
Commission,  that  there  exist  many  inconsistencies  and  irr^u- 
larities  in  the  intrastate  rates  on  lake  sand  and  gravel,  crushed 
stone,  screenings,  commercial  slag,  and  pit  and  bank  sand  and 
gravel,  the  Commission  is  unable,  after  giving  full  consideration 
to  all  the  evidence  and  exhibits  in  this  proceeding,  to  find  that 
sufficient  facts  have  been  presented  upon  which  to  base  a  finding 
and  order  for  a  readjustment  of  the  rates  complained  of. 

An  order  will  accordingly  be  entered  dismissing  the  complaint. 

Waltermire,  Chairman,  concurs. 
P.U.R.1916B. 
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AKEON  SAND  &  GRAVEL  COMPANY 

V. 

BALTIMORE  &  OHIO  RAILROAD  COMPANY  et  al. 

[No.  426.] 

Rates '^  Railroads -^  Cotnpartsons -^  Necessity    to   show   simffar   eon- 
ditioiis. 

In  determining  the  reasonablenesB  of  intrastate  rates  for  trans- 
porting sand  and  gravel,  exhibits  showing  rates  by  defendants  and 
other  railroads  in  various  parts  of  the  country  are  of  little  avail,  where 
there  is  no  showing  whether  the  movements  were  under  substantially 
the  same  circumstances  and  conditions,  or  whether  there  was  any  move- 
ment at  all  between  the  given  points;  whether  the  compared  rates  were 
for  transportation  over  one  line  or  more  than  one  line;  whether  they 
were  the  usual  and  ordinary  rates  charged  for  like  services,  or  were 
the  result  of  competition  between  long  and  short  hauls;  and  where  the 
comparison  was  chiefly  directed  to  rates  on  noncompetitive  commodities. 

[January  7,  1916.] 

Complaint  by  a  producer  of  washed  sand  and  gravel  that 
railroad  rates  discriminated  against  such  commoditj^  and  in 
favor  of  ashes,  slag,  and  crushed  limestone;  that  shippers  of 
lake  sand  and  gravel  were  given  an  advantage  by  an  allowance 
for  loading  services;  and  that  the  rates  were  excessive  between 
Akron  and  various  points.  The  complaint  against  the  slag  rates 
was  removed  by  new  tariffs  advancing  such  rates ;  the  discrimi- 
nation arising  from  the  loading  allowance  was  not  urged,  the 
allowance  having  been  eliminated  by  the  carriers  and  their  action 
having  been  approved  in  Doville  Sand  &  Gravel  Co.  v.  Hocking 
Valley  K.  Co.  ante,  248;  the  rates  to  points,  other  than  Cleve- 
land, Ravenna,  Canton,  and  Botzum,  were  held  to  be  excessive, 
and  new  rates  were  ordered  to  be  substituted.  The  rate  for 
transportation  in  box  cars  was  ordered  not  to  exceed  115  per 
cent  of  the  rate  for  open  cars. 

Appearances:  Frank  J.  Rockwell  and  C.  C.  Benner  for  the 
complainant;  Karl  E.  Burr  and  L.  E.  Hinkle  for  the  Pennsyl- 
vania Company ;  M.  B.  Pierce  for  the  Erie  Railroad  Company ; 
F.  F.  Frazier  for  the  Baltimore  &  Ohio  Railroad  Company; 
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John  T.  Johnston^  Ass't  General  Frei^t  Agent,  P.  C.  C,  &  St 
L.  Ry.  Co, 

Waltermire,  Commissioner:  The  complainant  is  a  corpora- 
lion  engaged  in  the  production  and  sale  of  screened  and  washed 
sand  and  gravel,  its  plant  being  located  at  Akron,  Ohio,  along 
the  Baltimore  &  Ohio  Railroad  Company  and  the  Erie  Railroad 
Company's  tracks  in  said  city. 

The  complainant  filed  its  complaint  before  this  Commission 
on  the  29th  day  of  January,  1915,  and  alleged  as  the  ground  for 
its  complaint: 

First  ^^That  the  defendants  discriminate  on  rates  against 
washed  gravel  and  sand  in  favor  of  ashes,  slag,  and  crushed  lime- 
stone," 

Second.  "That  each  of  the  defendants  publishes  rates  on 
gravel  and  sand  froni  lake  points  an  allowance,  when  loading 
services  are  performed  by  shipper,  of  8  cents  per  two  thousand 
pounds,  which  gives  the  lake  sand  and  gravel  competitors  an 
advantage  of  8  cents  on  freight  rate  over  other  producers." 

Third.  "That  the  rate  is  excessive  and  unreasonable  on  sand 
and  gravel  in  carload  lots  from  Akron,  Ohio,  to  the  followiug 
points  or  places:"  Alliance,  Ohio;  Cleveland,  Ohio;  Canal 
Dover,  Ohio;  Youngstown,  Ohio;  Ravenna,  Ohio;  Ashland, 
Ohio;  Mineral  City,  Ohio;  Canton,  Ohio;*  Botzum,  Ohio; 
Medina,  Ohio;  and  Wadsworth,  Ohio;  and  prays  for  an  order 
requiring  said  defendants  "to  change  their  said  rates  so  as  not 
to  discriminate  against  sand  and  gravel  in  favor  of  ashes,  slag, 
and  crushed  limestone,  and  that  the  rates  on  sand  and  gravel  be 
reduced  to  a  fair  and  reasonable  rate." 

After  the  filing  of  the  complaint,  and  before  the  same  came  on 
to  be  heard,  the  defendant  carriers  filed  new  tariffs  advancing 
the  slag  rates,  and  \yhen  this  matter  came  on  to  be  heard,  the 
attorney  for  complainant  announced  to  the  Commission  that 
8uch  advances  "have  practically  removed  our  cause  of  complaint 
against  the  slag  rates  except  in  one  or  two  instances.  .  •  . 
In  view  of  this,  we  are  now  prepared  to  show  that  this  discrimi- 
nation still  exists  against  the  basis  carried  on  sand  and  gravel  in 
favor  of  crushed  stone,  and  that  the  revenue  received  by  the  car- 
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riers  for  transporting  sand  and  gravel  is  excessive  as  compared 
with  the  revenue  received  on  other  traflSc." 

No  reference  was  made  during  the  hearing  to  the  alleged  dis^ 
crimination  arising  from  the  loading  allowance  of  8  cents  at 
lake  points ;  but  this  was  due,  j)erhaps,  to  the  fact  that  the  carriers 
had  published  a  new  tariff  eliminating  the  loading  charge,  which 
action  on  the  part  of  the  carriers  has  been  approved  by  the  Com- 
mission in  its  finding  in  the  matter  of  Doville  Sand  &  Gravel  Co. 
V.  Hocking  Valley  R.  Co.  ante,  248. 

There  is  left,  therefore,  for  determination  here  only  the  ques- 
tion of  the  reasonableness  of  the  rates  charged  by  the  defendants 
for  transporting  sand  and  gravel  from  Akron,  Ohio,  to  the 
points  hereinbefore  mentioned. 

Nimierous  exhibits  were  filed  during  the  investigation  by  the 
respective  parties  to  this  proceeding,  most  of  which  were  of 
little  avail  in  enlightening  the  Commission  on  the  point  at  issue, 
for  the  reason  that  they  were  quotations  from  tariffs  showing  rates 
carried  by  defendants  and  other  railroads  between  points  in 
various  parts  of  the  country,  unsupported  by  any  evidence  show- 
ing whether  or  not  the  movements  were  under  substantially  the 
same  circumstances  and  conditions,  or  whether  or  not  there  was 
any  movement  at  all  between  the  given  points ;  and  without  any 
showing  as  to  whether  or  not  the  rates  quoted  were  for  transpor- 
tation over  one  line  or  more  than  one  line;  whether  they  were 
the  usual  and  ordinary  rates  charged  for  like  services  by  said 
railroad  companies,  or  were  the  result  of  competition  between 
long  and  short  hauls;  and  were  unsupported  by  testimony  show- 
ing any  other  of  the  numerous  elements  which  enter  into  the 
consideration  of  the  reasonableness  of  freight  rates.  The  ex- 
hibits were  also  chiefly  directed  to  a  comparison  with  rates  on 
commodities  other  than  crushed  stone,  and  which  did  not  at  all 
enter  into  competition,  in  their  use,  with  sand  and  gravel. 

However,  from  all  of  the  testimony  adduced  and  from  the 
argument  of  counsel,  all  of  which  the  Commission  has  carefully 
considered,  it  is  of  the  opinion,  and  so  finds,  that  with  reference 
to  the  specific  rates  challenged  some  of  them  are  excessive  and 
unreasonable,  and  sbme  of  them  are  not. 

Upon  investigation  the  Commission  finds  that  the  complain- 
ant does  not  properly  state  the  distances,  by  short-line  haul, 
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between  Akron  and  Alliance,  which  should  be  35  miles  instead 
of  59  miles ;  and  between  Akron  and  Canal  Dover,  which  should 
be  48  miles  by  the  short  line  instead  of  45  miles;  and  between 
Akron  and  Mineral  City,  which  shoiild  be  38  miles  instead  of 
32  miles  as  alleged  in  the  complaint;  and  between  Akron  and 
Medina,  which  should  be  22  miles  by  the  short  haul  instead  of 
39  miles  as  alleged  in  the  complaint;  and  between  Akron  and 
Ashland,  which  should  be  50  miles. 

The  Commission  is  of  the  opinion  and  so  finds  that-  of  the 
rates  complained  of,  the  rate  of  42  cents  per  ton  for  transporting 
sand  and  gravel  from  Akron,  Ohio,  to  Cleveland,  Ohio,  a  dis- 
tance of  34  miles,  is  not  exceissive  or  unreasonable ;  that  the  rate 
of  37  cents  per  ton  for  transporting  sand  and  gravel  from  Akron, 
Ohio,  to  Ravenna,  Ohio,  a  distance  of  17  miles,  is  not  excessive 
and  unreasonable;  that  the  rate  of  37  cents  per  ton  between 
Akron,  Ohio,  and  Canton,  Ohio,  a  distance  of  28  miles,  is  not 
excessive  or  unreasonable;  that  the  rate  of  32  cents  per  ton 
between  Akron,  Ohio,  and  Botzum,  Ohio,  is  not  excessive  or  un- 
reasonable. 

The  Commission  is  of  tiie  opinion,  and  so  finds,  that  the  rate 
of  53  cents  per  ton  for  transporting  sand  and  gravel  in  open-car 
equipment  from  Akron,  Ohio,  to  Alliance,  Ohio,  a  distance  of 
35  miles  by  the  short  line,  is  excessive  and  unreasonable,  and 
that  the  just  and  reasonable  rate  for  such  service  is  42  cents  per 
ton. 

The  Commission  is  of  the  opinion,  and  so  finds,  that  the  rate 
of  58  cents  per  ton  for  transporting  sand  and  gravel  in  open-car 
equipment  between  Akron,  Ohio,  and  Canal  Dover,  Ohio,  a 
distance  of  48  miles,  is  excessive  and  unreasonable,  and  that  the 
just  and  reasonable  rate  for  such  service  is  48  cents  per  ton; 
that  the  rate  of  53  cents  per  ton  from  Akron,  Ohio,  to  Youngs- 
towriy  Ohio,  a  distance  of  64  miles,  is  excessive  and  unreasonable, 
and  that  the  just  and  reasonable  rate  for  such  service  is  48  cents 
per  ton ;  that  the  rate  of  53  cents  per  ton  from  Akron,  Ohio,  to 
Ashland,  Ohio,  a  distance  of  50  miles,  is  excessive  and  unreason- 
able, and  that  the  just  and  reasonable  rate  for  such  service  is  48 
cents  per  ton;  that  the  rate  of  53  cents  per  ton  from  Akron, 
Ohio,  to  Mineral  City,  Ohio,  a  distance  of  38  miles,*  is  excessive 

and  unreasonable,  and  that  the  just  and  reasonable  rate  is  42 
P.U.R.J916B.  ^ 


Digitized  by 


Google 


256  OHIO  PUBLIC  UTILITIES  COMMISSION. 

cents  per  ton;  that  the  rate  of  47  cents  per  ton  from  Akron, 
Ohio,  to  Medina,  Ohio,  a  distance  of  22  miles,  is  excessive  and 
unreasonable,  and  that  the  just  and  reasonable  rate  is  37  cents  per 
ton ;  that  the  rate  of  42  Hsents  per  ton  from  Akron,  Ohio,  to 
Wadsworth,  Ohio,  a  distance  of  14  miles,  is  excessive  and  un- 
reasonable, and  that  the  just  and  reasonable  rate  is  37  cents  per 
ton.  All  of  the  aforesaid  rates  are  based  upon  a  minimum  car- 
load weight  of  50,000  pounds  unless  the  marked  capacity  of  the 
car  is  less,  in  which  event  the  minimum  carload  weight  will  be 
the  marked  capacity  of  the  car,  but  in  no  case  less  than  40,000 
pounds.  An  order  will  be  entered  by  the  Commission  requiring 
said  defendant  carriers  to  cease  and  desist  from  charging  or  de- 
manding a  greater  rate  for  transporting  sand  and  gravel  from 
Akron,  Ohio,  to  the  various  points  hereinbefore  mentioned,  than 
the  rate  found  by  this  Commission  to  be  the  just  and  reasonable 
rate  for  said  service. 

This  Commission  having  heretofore,  by  its  finding,  made  of 
the  21st  day  of  March,  1915,  in  the  matter  of  Summit  Silica 
Co.  V.  Erie  R.  Co.,  ordered  that  the  shipper  of  sand  and  gravel 
shall  have  the  right  to  demand  and  be  furnished  either  box-car 
or  open-car  equipment  for  the  transportation  of  said  commodity, 
and  that  the  carriers  shall  be  permitted,  in  cases  where  box-car 
equipment  is  demanded  t>y  the  shipper  for  transporting  sand 
and  gravel,  and  not  otherwise,  to  charge  a  rate  not  greater  than 
115  per  cent  of  the  rate  for  transporting  said  commodity  in  open- 
car  equipment;  and  said  action  of  the  Commission  in  the  said 
Summit  Silica  Co.'s  Case,  on  a  rehearing  having  been  reaffirmed, 
the  same  distinction  as  to  equipment  in  which  said  com- 
modity is  transported  is  maintained  and  approved  herein;  and 
an  order  will  be  entered  in  accordance  y^iih.  this  finding  of  the 
Commission. 

Langdon,  Commissioner,  concurs. 
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IS  BE  ADVANCE  IN  COMMERCIAL  SLAG  RATES. 

[FomuU  Ck>mpUints  Nos.  461,  468,  470,  472,  474.] 

BtiieB  —  Bailrom4  —  FactovB  to  be  oonsklered  —  Development  of  uselesa 
indiMtrlal  hy-proauct, 

1.  All  the  incidents  and  eircumstances  turrounding  the  derelop- 
ment  of  a  by-product  of  an  induatry  into  a  merduntaMfi  artieie,  ahMrid 
at  leaat  be  kept  in  nind  in  Tcaolving  the  doubt  for  or  againat  an  in- 
crease in  the  freight  rate  upon  it,  even  though  it  may  be  doubtful 
whether  sudi  facts  are  elements  which,  from  a  strictly  legal  standpoint, 
tarn  bt  rdisA  Vfut  in  Axing  rates. 

Rates '^BmUromae-^  Uniform^  HUruetmte  eomunodtty  rate. 

2.  A  unilorm  scale  of  rates  for  a  oommodi^  will  be  fixed  for  the 
entire  state,  where  it  appears  that  the  commodity  moves  for  only  short 
distances,  that  it  can  be  produced  at  only  a  few  points  in  the  state, 
and  that  the  oomplunants  represent  tiie  larger  proportion  of  producers 
who  will  be  affected,  although  rates  will  ordinarily  not  be  fixed  on  a 
commodity,  to  apply  throughout  the  state,  on  the  complaint  of  one  or 
mroe  shippers  representing  a  particular  portion  of  the  state. 

[January  7»  1916.] 

C0N801.IDATBD  oomplaints  by  the  National  Tube  Company, 
the  Carnegie  Steel  Company,  the  Fleminf^Hahn  Piatt  Compa- 
ny, the  River  Furnace  Company,  and  James  McCarron  &  Son 
against  various  railroad  companies  that  increased  rates  for 
transporting  commercial  slag  are  excessive;  sustained  in  so  far 
as  ratbs  exceed  a  uniform  scale  fixed  by  the  Commission. 

Appearances:  K.  F.  Denison  and  Ensign  N.  Brown  for  the 
complainants ;  Samuel  H.  West  for  the  New  York  Central  Rail- 
road Company;  H.  D.  Palmer  for  the  New  York,  Chicago,  & 
St  Louis  Railway  Company;  F.  F.  Frazier  for  the  Baltimore 
&  Ohio  Railroad  Company ;  M.  B.  Pierce  for  the  Erie  Railroad 
Company ;  J.  E.  Hinkle  and  Karl  E.  Burr  for  the  Pennsylvania 
Company;  3.  T.  Johnston,  Assistant  General  Freight  Agent, 
Pittsburj^,  Cleveland,  Chicago,  &  St  Louis  Railway  Company ; 
J.  H.  Qrant,  Assistant  General  Fright  Agent  of  the  New  York, 
Chicago,  &  St  Louis  Railway  Company;  Archibald  Fries,  Gen- 
eral Freight  Agent  of  the  Baltimore  &  Ohio  Railroad  Company ; 
John  J.  Koch,  Assistant  Freight  Traffic  Manager,  Pennsylvania 

Lines  West  of  Pittsburgh ;  J.  B.  Nessle,  General  Freight  Agent 
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of  the  Pittsburgh  &  Lake  Erie  Railroad  Company ;  Fred  Town- 
send,  TraflSc  Manager  of  the  National  Tnbe  Company;  E.  C. 
Brown,  Chief  Civil  Engineer  of  the  Cam^ie  Steel  Company; 
W.  S.  Guy,  Assistant  Traffic  Manager,  Carnegie  Steel  Company. 

Waltennire,  Commissioner :  The  aforesaid  five  several  com- 
plaints were  filed  before  the  Public  Utilities  Commission  of 
Ohio,  and  afterward,  for  the  purpose  of  the  hearing  and  the 
record,  were  consolidated. 

Three  of  the  aforesaid  complainants  allege  that  they  are  en- 
gaged in  the  manufacture  of  steel  products,  and  as  an  incident 
thereto  are  manufacturers  of  slag  products  which  are  used  in 
constructing  public  impravements,  roads,  and  highways. 

Two  of  the  aforesaid  complainants  allege  that  they  are  en- 
gaged in  the  business  of  contracting  for,  and  constructing,  public 
improvements,  roads,  and  highways,  and  as  such  are  large  con- 
sumers of  slag  products. 

The  business  and  plants  of  the  various  complainants  are  lo- 
cated at  Youngstown,  Ohio,  Niles,  Ohio,  Mingo  Junction,  Ohio, 
Bellaire,  Ohio,  and  Lorain,  Ohio,  from  which  they  transport 
large  quantities  of  commercial  slag  to  various  points  over  the 
lines  of  the  various  railroads  named  as  defendants  in  said  com- 
plaints. 

The  complainants  allege  in  their  petitions,  among  other 
things,  that  some  time  prior  to  the  25th  day  of  March,  1915,  the 
defendant  carriers  filed  new  tariffs,  effective  March  25,  1915, 
whereby  the  rates  for  transporting  slag  were  greatly  advanced, 
and  that  the  said  advanced  rates  are  unreasonable,  excessive,  un- 
just, discriminatory,  and  confiscatory.  Some  of  the  complain- 
ants aver  that^  relying  on  the  former  rates  for  transporting  slag, 
they  had  entered  into  extensive  contracts  for  constructing  public 
highways ;  and  other  of  the  complainants  aver  that,  relying  upon 
said  former  rates,  they  had  invested  large  sums  of  money  in 
their  sla^riushing  plants,  and  tbat,  if  the  defendant  carriers  are 
permitted  to  charge  the  advanced  rates,  complainants  will  suffer 
great  loss  and  damage  in  their  business. 

At  the  hearing  it  developed  that  prior  to  the  year  1906  prac- 
tically no  slag  products  were  used  for  commercial  purposes; 
that  slag  and  ashes  wer^  by-products  resulting  from  the  manu- 
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faoture  of  steely  and  that  the  dispoBition  of  the  same  was  a  great 
burden  upon  the  manufacturing  industriee;  that  in  February, 
1906,  the  railroad  companies,  for  the  purpose  of  emeouraging  the 
commercialization  of  slag,  ashes,  and  refuse,  established  what 
they  regard  as  a  low  rate  for  transporting  such  commodities, 
when  forwarded  for  commercial  purposes.  The  rates  then  estab- 
lished remained  in  effect  until  October  26,  1914,  when  they 
were  advanced  5  per  cent,  in  accordance  with  ihe  suggestion,  as 
they  claim,  of  the  Interstate  Commerce  Commission,  in  a  case 
pending  before  that  tribunal. 

These  rates  remained  in  effect  until  March  25,  1914,  when 
the  advanced  rates,  as  herein  complained  of,  became  effective. 

Three  of  the  aforesaid  complainants  attack  specific  rates  be- 
tween points  in  the  localities  where  they  are  transacting  business, 
while  two  of  the  complainants  attack  the  entire  schedule  of  rates 
charged  for  transporting  commercial  slag  in  Ohio. 

[1]  The  question  to  be  determined,  therefore,  is  whether  or 
not  the  rates  for  transporting  commercial  slag,  as  carried  in  the 
tariffs  which  became  effective  March  25,  1914,  are  unjust,  ex- 
cessive, unreasonable,  and  discriminatory. 

A  great  deal  of  testimony  was  produced  at  the  hearing  of 
these  complaints,  and  the  history  of  the  attempts  which  were 
made  during  a  long  series  of  years  to  commercialize  slag  prod- 
ucts was  detailed  by  the  various  witnesses.  Voluminous  ex- 
hibits were  introduced  making  comparison  between  the  rates  on 
commercial  slag,  and  those  for  transporting  sand,  gravel,  crushed 
stone,  and  other  low-grade  commodities.  From  all  of  the  testi- 
mony adduced  it  appears  that  commercial  slag  is  a  low-grade 
commodity,  and  among  the  cheapest  moved  by  railroads;  that 
the  cars  in  which  it  is  moved  come  into  the  plant  loaded  with 
inbound  traiBc,  and  that  there  is  little  or  no  service  required  in 
switching  or  spotting  the  same;  that  there  is  practically  no 
detention  of  cars  in  this  service,  and  that  the  weighing  is  usually 
performed  by  the  industries,  the  carriers  accepting  their 
weights ;  that  the  commodity  is  a  by-product,  and  the  carrier  re* 
ceives  both  an  inboimd  and  an  outbound  haul  on  the  materia] 
from  which  it  is  derived ;  that  it  is  used  chiefly  in  constructing 

roads  and  public  highways,  and  is  moved,  for  the  most  part,  to 
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small  towns  or  country  sidings,  and  does  not  go  upon,  or  require 
switching  service  over,  expensive  terminals. 

The  testimony  also  discloses  that  the  larger  portion  of  it 
moves  less  than  20  miles,  and  that  at  least  from  the  Lorain  plant 
98  per  cent  of  it  moves  less  than  30  miles ;  that  its  use  is  local 
in  huilding  roads  and  highways  within  a  short  distance  from 
the  location  of  the  producing  plant ;  that  even  under  the  former 
rates,  which  were ,  much  lower  than  either  sand,  gravel,  or 
crushed  stone,  only  small  portions  of  it  moved  to  a  greater  dis- 
tance than  30  miles ;  that  it  has  not  heen  commercialized  to  any 
considerable  extent  until  within  tlie  last  two  or  three  years,  but 
it  seems  to  be  gaining  favor  as  a  material  for  constructing  high- 
ways. 

The  carriers  contend  that  in  fixing  the  original  rates  they 
sought. to  co-operate  with  the  producers  of  slag  in  an  attempt  to 
commercialize  the  product;  and  recently  the  producers  seem  to 
have  made  some  extensive  enlargements  of  their  crushing  plants 
with  view  of  rendering  a  still  greater  proportion  of  the  product 
of  a  merchantable  character. 

While  it  may  be  said  that  it  is  doubtful  if  many  of  the  fore- 
going facts,  from  a  strictly  legal  standpoint,  are  elements  which 
could  be  relied  upon  in  fixing  freight  rates,  yet  it  is  well  known 
to  all  who  have  given  careful  consideration  to  the  subject  that 
there  is  no  scientific  method  of  determining  the  reasonableness 
of  a  rate;  that  there  is  no  unfailing  standard  of  comparison  by 
which  a  rate  may  be  measured  and  with  certainty  declared  to  be 
either  too  low  or  too  high.  Many  efforts  have  been  made  by 
those  who  have  spent  years  in  the  service  to  work  out  a  system  of 
universal  application,  and  to  calculate  the  exact  cost  of  a  partic- 
ular service;  but  as  yet  no  such  method  has  been  devised.  Those 
who  regard  themselves  as  experts  widely  disagree  as  to  the  proper 
method  of  fixing  a  rate  or  calculating  the  cost  of  any  particular 
movement.  When  one  has  used  the  utmost  caution  there  is  yet  a 
large  measure  of  doubt  and  uncertainty  as  to  the  exact  justice  or 
reasonableness  of  a  particular  rate.  That  being  so,  it  appears 
to  the  Commission  that  all  of  the  incidents  and  circumstances  sur- 
rounding the  development  of  the  commercial  slag  industry  should 
at. least  be  kept  in  mind  in  resolving  the  doubt  either  for  or 
against  a  proposed  rate. 
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That  eommercial  dag  should  carry  a  low  rate  is  eoaeeded  eTon 
by  the  carriers.  As  practically  all  of  it  moves  within  8]M)rt  di»« 
tances,  it  is  evident  that  the  initial  rates  are  those  in  which  the 
shipper^  the  consumer,  and  the  carrier  are  most  concerned. 
Although  not  admitting  that  the  question  of  competition  with 
other  commodities  is  a  proper  elem^it  to  be  considered  in  fixing 
a  rate,  yet,  as  slag,  imm  the  very  nature  of  the  product,  can  origi- 
nate at  only  a  few  points  in  Ohio,  and,  so  far  as  disclosed  bj 
the  evidence,  such  points  are  not  producers,  to  any  considerable 
extent,  of  sand,  gravel,  or  crushed  stone,  it  f  rflows  that  those  who 
complain,  whether  justly  or  not,  upon  the  groimd  of  competition 
with  their  product,  have  no  real  interest  in  the  initial  rates  on 
slag;  for  the  reason  that  it  must  move  considerable  distance  be- 
fore it  comes  into  competition  with  other  material.  We  mention 
this  only  because  of  the  fact  that  it  developed  during  the  hearing 
of  these  various  complaints  that  the  controversy  over  these  rates 
between  the  producers  of  various  competitive  commodities  was 
quite  as  keen  as  that  between  the  producers  of  connnercial  slag 
and  the  carriers. 

[2]  Ordinarily,  the  Commission  will  not,  on  the  complaint  of 
one  or  more  shippers,  representing  a  particular  portion  of  the 
state,  attempt  to  fix  rates  on  any  commodity  applicable  through- 
out the  state ;  for  it  necessitates  an  investigation  of  each  separate 
locality  to  determine  whether  or  not  the  conditions  and  circum- 
stances are  substantially  similar ;  and,  further,  it  quite  frequent- 
ly happens  that  shippers  in  one  locality  complain  against  their 
rates,  while  those  of  other  localities,  dealing  in  the  same  com- 
modity, are  apparently  satisfied;  and  to  attempt  to  readjust  ail 
of  the  rates  on  the  complaint  of  a  few  shippers  entails  much 
useless  and  fruitless  efforts  and  research.  But  in  the  case  of 
commercial  slag  there  is  a  substantial  difference,  which  seems  to 
put  it,  in  a  measure,  in  a  class  by  itself.  Moving  as  it  does  for 
only  short  dastances,  and  being  a  by-product,  which  can  be  pro- 
duced at  only  a  few  points  in  the  state,  and  the  further  fact 
that  the  five  complainants  in  this  case,  representing,  perhaps,  the 
larger  proportion  of  the  producers  of  slag  who  would  be  af- 
fected, we  have  thought  it  expedient  in  this  proceeding  to  fix  a 
uniform  scale  which  we  think  should  be  adopted  throughout 
Ohio. 
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Upon  the  testimony  and  ihe  argument  of  counsel,  to  all  of 
which  the  Commission  has  given  careful  consideration,  we  find 
and  so  declare,  that  based  upon  a  minimum  carload  weight  of 
45,000  pounds,  except  when  the  marked  capacity  of  a  car  is  less, 
in  which  case  the  marked  capacity  of  the  car  will  be  the  mini- 
mum weight,  but  in  no  case  less  than  35,000  pounds,  the  just 
and  reasonable  rates  for  transporting  commercial  slag  within  the 
9tate  of  Ohio  are  as  follows : 

10  miles  and  imder, 25  cents  a  net  ton 

15  miles  and  over  10  miles, 28  cents  a  net  ton 

20  miles  and  over  15  miles, 31  cents  a  net  ton 

25  miles  and  over  20  miles, 37  cents  a  net  ton 

40  miles  and  over  25  miles, 42  cents  a  net  ton 

55  miles  and  over  40  miles, 48  cents  a  net  ton 

75  miles  and  over  56  miles, 58  cents  a  net  ton 

— and  that  all  rates  and  charges  published  in  the  tariffs  of  the 
defendant  carriers  for  transporting  commercial  slag,  which  are 
in  excess  of  the  aforesaid  rates  so  found  by  the  Commission  to  be 
the  just  and  reasonable  rates,  are  unreasonable  and  excessive; 
and  an  order  will  be  entered  declaring  the  aforesaid  rates  to  be 
the  just  and  reasonable  rates  for  transporting  commercial  slag 
between  points  in  Ohio,  and  requiring  the  defendant  carriers  to 
cease  and  desist  from  charging  for  said  services  a  greater  sum 
than  the  rates  hereinbefore  found  to  be  just  and  reasonable. 

Langdon,  Commissioner,  concurs. 


OHIO  SUPREME  COURT. 

ADENA  RAILROAD  COMPANT  et  al. 

V. 

PUBLIC  SERVICE  COMMISSION  OP  OHIO. 

[No.  14340.] 
(—  Ohio  St.  — ,  110  N.  E.  631.) 

Commissions  —  Jurisdiction  —  Railroads  —  Service. 

A  railroad  company,  organized  under  the  general  laws  of  the 
state,  whose  charter  declares  its  purpose  of  **building,  acquiring,  own- 
Headnote  by  the  Court. 
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ing,  leasing,  and  maintaining  a  railroad  to  be  operated  by  steam  or 
other  motlTe  power,"  is  amenable  to  the  control  of  the  Kailroad  (now 
Public  Utilities)  Commission  in  so  far  at  its  property  or  ita  traffic 
is  intrastate ;  and  under  such  a  charter  the  company^  as  a  common  car- 
rier, in  addition  to  its  obligations  as  a  carrier  of  freight,  may  be 
required  by  such  Commission  to  provide  reasonably  adequate  passenger 
service  and  facilities,  if  the  circxunstances  warrant  aad  the  corporation 
is  reasonabfy  able  to  comply  with  such  order. 

[March  16,  1016.] 

In  error  to  the  Court  of  Appeals,  Franklin  County,  to  review 
a  judgment  which  substantially  affirmed  a  judgment  of  the  Court 
of  Common  Pleas  dismissing  an  order  of  the  Oonmiission  com- 
pelling the  operation  of  trains;  judgment  of  Court  of  Appeals 
affirmed. 

Appearances :  Henderson,  Livesay,  &  Burr,  Squire,  Sanders, 
&  Dempsey,  and  Robert  F.  Denison  for  plaintiffs  in  error; 
Timothy  S.  Hogan,  Attorney  General,  Joseph  McGhee,  George 
Thomburg,  Herbert  W.  Mitchell,  and  Charles  C.  Marshall  lor 
defendant  in  error. 

Statement  by  Jones,  J. : 

The  Adena  Railroad  Company,  organized  under  the  general 
laws  of  the  state  of  Ohio  as  a  railroad  company,  on  March  4, 
1901,  obtained  a  charter  from  the  state,  whidb  provided  for  a 
capitalization  of  $1,000,000,  and : 

"Third.  Said  corporation  is  formed  for  the  purpose  of  build- 
ing, acquiring,  owning,  leasing,  operating,  and  maintaining  a 
railroad  to  be  operated  by  steam  or  other  motive  power  having 
for  its  termini  the  village  of  Adena,  Jefferson  county,  Ohio,  and 
Martin's  Ferry,  Belmont  county,  Ohio,  .  .  .  and  to  have, 
exercise,  and  enjoy  all  other  powers,  rights,  privileges,  immuni- 
ties, and  franchises  of  a  railroad  company  under  the  laws  of  the 
state  of  Ohio." 

The  company  acquired  rights  of  way  between  Adena,  in  Jeffer- 
son county,  and  Neffs,  in  Belmont  county,  a  distance  of  about  20 
miles,  and  in  1904  completed  its  road  between  those  points. 

On  July  5,  1911,  one  James  T.  Bentley  filed  a  complaint 
before  the  Railroad  Conmaission  of  Ohio  against  the  Adena  Rail- 
road Company  and  its  lessee,  the  Wheeling  &  Lake  Erie  Rail- 
road Company,  and  Worthington  as  receiver,  alleging  that  no 
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service  had  been  established  for  the  transportation  of  persons  or 
passengers^  and  that  no  adequate  freight  service  had  been  estab- 
lished for  the  carnage  of  freight  in  lees  than  carload  lots,  and 
praying  for  the  establishment  of  two  passenger  trains  per  day  in 
each  direction  and  for  the  establishment  of  reasonable  and  ade- 
quate freight  service  for  the  transportation  of  freight  in  less 
than  carload  lots.  Testimooy  was  taken  before  the  Commission, 
which  found  that  the  defendants  failed  to  provide  reasonable  and 
adequate  passenger  service  and  freight  service  for  freight  in  less 
than  carload  lots  between  Adena  and  Neffs,  and  ordered  them  to 
provide  the  following  service  and  facilities  to  the  public  residing 
along  the  company's  line :  First,  by  operating  daily,  except  Sun- 
day, a  train  for  passengers,  leaving  Adena  at  some  convenient 
hour  in  the  morning  and  another  at  some  convenient  hour  in 
the  afternoon,  each  to  arrive  at  Neffs  as  soon  after  leaving 
Adena  as  a  proper  running  schedule  would  permit,  and  stopping 
at  the  stations  between  Adena  and  Neffs,  when  signaled  so  to  do, 
to  receive  and  discharge  passengers.  Second,  by  operating  daily, 
except  Sunday,  a  train  for  passengers,  leaving  Neffs  at  some 
convenient  hour  in  the  morning  and  another  leaving  NeflFs  at 
some  convenient  hour  in  the  afternoon,  under  the  same  condi- 
tions. Third,  that  reasonably  adequate  freight  service  should  be 
provided  for  traffic  offered  in  less  than  carload  lots  at  stations, 
by  operating  a  train  carrying  freight  shipments  in  less  than  car- 
load lots,  daily,  except  Sunday,  between  Adena  and  Neffs,  and 
Xeffs  and  Adena.  Thereupon  the  defendants,  under  authority 
then  given  them  by  statute,  filed  their  action  in  the  common 
pleaa  court  to  vacate  and  set  aside  the  order  of  the  Commission, 
o»  the  ground  that  the  service  fixed  in  such  order  was  unreason- 
able and  in  violation  of  the  Federal  and  state  Constitutions. 
The  common  pleas  court  found  against  the  plaintiff  companies 
and  dismissed  the  petition.  An  appeal  was  then  taken  to  the 
court  of  appeals,  where  the  case  was  heard  on  substantially 
the  same  testimony  tendered  before  the  Commission.  The  court 
of  appeals  made  substantially  the  same  order  as  the  Commission 
and  dismissed  the  petition,  but  reserved  the  right,  upon  applica- 
tion of  the  plaintiffs,  to  open  up  the  judgment  and  rehear  the 
question  as  to  the  reasonableness  of  the  order  as  to  the  second 
daily  passenger  train  at  the  end  of  six  months  after  the  service 

had  been  installed,  and  upon  such  rehearing  to  make  such  order 
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as  the  justice  of  the  case  requirei    From  this  order  error  was 
prosecuted  to  the  supreme  court 

After  such  error  proceedings  were  begun,  the  Public  Utilities 
Commission  of  Ohio,  the  successor  of  what  was  formerly  known 
as  "the  Kailroad  Commission'^  and  later  "the  Public  Service 
Commission,"  by  leave  of  this  court,  filed  an  answer  to  the  peti- 
tion in  error,  in  which  it  was  alleged  that  since  the  hear- 
ing in  the  court  of  appeals,  upon  a  motion  for  new  trial  and 
application  for  rehearii^  under  the  reservation  in.  judgment 
entered  by  that  court,  the  court  of  appeals^  upon  the  evidence  in 
the  original  hearing  and  auj^lementary  evidence  offered  in  re- 
lation to  the  result  of  the  operation  of  the  passenger  service  in- 
stalled upon  said  Adena  railroad,  found  that  said  order,  in  so 
far  as  the  same  required  the  operation  of  a  second  daily  passen- 
ger train,  was  unreasonable  and  unjust,  and  ordered  that  one 
passenger  train  a  day,  in  either  direction,  should  be  run  at  con- 
venient hours,  and  further  reserved  the  power  in  the  Commis- 
sion to  make  such  additional  orders  in  respect  to  passenger 
service  as  might  thereafter  be  just  and  proper  under  changed 
conditions. 

Jones,  J.,  delivered  the  opinion  of  the  court: 

What  might  have  been  the  duties  and  obligations  of  the  rail- 
road company  as  a  common  carrier,  had  its  charter  specifically 
declared  its  purpose  to  carry  freight  only,  or  whether  such  an 
authorization  would  be  valid,  it  is  not  necessary  here  to  deter- 
mine. Its  declared  purpose,  under  its  incorporation,  was  to 
build,  acquire,  own,  lease,  operate,  and  maintain  a  railroad  to 
be  operated  by  steam  or  other  motive  power.  It  was  thus  or- 
ganized under  the  general  laws  of  the  state,  and  assumed  all  the 
functions  and  became  saddled  with  all  the  obligations  of  a  com- 
mon carrier  of  freight  and  passengers.  By  its  charter  it  ob- 
tained the  special  powers  and  privileges  granted  railroad  corpo- 
rations, including  the  right  of  eminent  domain.  Having  the 
undoubted  power,  under  its  charter,  to  perform  the  functions  of 
a  common  carrier  of  passengers,  it  became  amenable  to  the  state's 
control  in  relation  to  that  specific  duty.  Its  obligations  are 
mutual  and  correlative.     Since  the  railroad  company  under  its 

franchise  could  insist  upon  its  right  to  carry  passengers,  the 
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state  could  also  insist  upon  the  performance  of  that  duty  by  the 
carrier  within  reasonable  limits.  By  authority  of  law  super- 
visory and  regulatory  duties  over  common  carriers  were  imposed 
upon  the  Conmiission  under  the  provisions  creating  that  body. 
It  is  provided  by  §  604,  General  Code,  that  "each  railroad  shall 
furnish  reasonably  adequate  service  and  facilities." 

Section  535,  General  Code,  provides  that  if,  upon  investiga- 
tion, the  Commission  finds  that  any  service  in  connection  with 
the  transportation  of  passengers  is  unreasonable  or  that  any 
service  is  inadequate,  it  may  fix  reasonable  service  to  be  imposed 
and  followed  in  the  future.  These  and  other  kindred  sections 
recognize  the  Commission's  governmental  agency,  and  control 
over  railroads  as  common  carriers,  and  make  no  distinction  be- 
tween them  as  carriers  of  passengers  or  commodities. 

By  its  incorporation,  under  the  general  laws,  the  corporation 
assumed  the  performance  of  duties  for  the  benefit  of  the  public 
generally  as  a  common  carrier.  Scofield  v.  Lake  Shore  &  M.  S. 
K.  Co.  43  Ohio  St.  571,  54  Am.  Rep.  846,  3  N.  E.  907;  State  v. 
Hazelton  &  L.  R.  Co.  40  Ohio  St  504;  4  Elliott,  Railroads,  2d 
ed.  §  1392. 

That  it  has  held  itself  out  to  the  public,  for  a  period  of  time, 
as  a  carrier  of  freight  only,  does  not  impinge  upon  the  right  of 
the  state  to  compel  the  exercise  of  its  franchise,  if  that  right  ex- 
isted at  the  time  of  the  grant  and  was  not  affected  by  subsequent 
legislation. 

The  cases  cited  by  plaintiffs  in  error  are  not  in  conflict  with 
the  right  of  the  state  regulation  and  control  of  common  carriers. 
These  cases  were  decided  before  the  modern  plan  of  Conmiission 
control  had  been  adopted  by  many  of  our  commonwealths,  and 
they  go  no  f\irther  than  to  hold  that  the  carrier's  duties  are 
measured  by  the  public  needs  and  limited  by  the  reasonable  exer- 
cise of  its  franchise.  Unless  otherwise  provided  by  law,  these 
duties  are  not  absolute,  but  relative,  and  depend  in  each  instance 
upon  varying  conditions,  involving  the  public  service  on  the  one 
hand  and  reasonable  regulation  upon  the  other.  These  ques- 
tions have  been  confided  by  the  state  to  the  Commission,  which 
had  full  power  to  determine,  upon  the  evidence,  whether  reason- 
ably adequate  service,  including  passenger  service,  had  been  fur- 
nished.    This  included  also  the  determination  of  the  question 

P.U.R.1916B. 


Digitized  by 


Google 


ADENA  R.  CO.  v.  PUBLIC  SEKV.  COM.  267 

whether  under  the  circumstances  the  railroad  was  able  to  furnish 
such  service  and  whether  the  public  needs  reasonably  demanded 
iU 

The  principle  is  stated  by  Mr.  Justice  White  in  the  case  of 
Atlantic  Coast  Line  E.  Co.  v.  North  Carolina  Corp.  Commis- 
sion, 206  U.  S.  1,  51  L.  ed.  933,  27  Sup.  Ct.  Rep.  585,  11  Ann. 
Gas.  398: 

'^As  the  duty  to  furnish  neceosary  facilities  is  coterminus  with 
the  powers  of  the  corporation,  the  obligation  to  discharge  that 
duty  must  be  considered  in  connection  with  the  nature  and  pro- 
ductiveness of  the  corporate  business  as  a  whole,  the  character  of 
the  services  required,  and  the  public  need  for  its  performance. '^ 

We  hold,  therefore,  that  under  the  charter  herein  obtained  at 
least  a  relative  duty  was  imposed  upon  the  corporation  to  main- 
tain a  passenger  service  if  the  evidence  justified  the  Commission 
in  finding  that  the  same  was  reasonably  necessary  in  order  to 
provide  adequate  service  to  the  public,  and  did  not  otherwise 
violate  a  constitutional  right  by  imposing  a  burden  upon  the 
company  heavier  than  it  could  sustain.  Inasmuch  as  the  evi- 
dence upon  which  the  court  of  appeals  based  its  findings  upon 
the  rehearing  is  not  before  us  at  this  time,  it  is  obvious  that  we 
cannot  consider  whether  the  order  made  by  that  court  was 
reasonable  or  otherwise. 

The  judgment  of  the  Court  of  Appeals  is  affirmed. 

Nichols,  Ch.  J.,  and  Johnson,  Donahue^  Wanamaker,  and 
Matthiaa,  JJ.,  concur. 


OKLAHOMA  CORPORATION  COMMISSION, 

OKLAHOMA  TBAFPIC  ASSOCIATION 

ALL  EAILEOADS  &  EAILWAYS,  ETC.,  OPEBATINQ  IN 
OEXAHOMA. 

[Cause  No.  2232;  Order  No.  997.] 

tHseriminatian-^  Bates '^Mailroads^MntroMtate   rate    eoaoeeding   in- 
ter state  rate, 

1.  Intrastate  carload  rates  for  fresh  meat  and  packing-house  prod- 
P.U.R.1916B. 
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uctB  were  held  unreasonable  and  discriminatory  to  the  extent  they 
exceeded  the  interstate  rates,  fixed  by  the  Interstate  Commerce  Commis- 
sion, from  competitive  points  into  the  state,  especially  where  the  intra- 
state carload  rates  were  higher  than  the  less  than  carload  rates  for  the 
same  articles  transported  in  ped^er  cars  as  fixed  by  the  Oklahoma 
Commission. 
Rates  —  Railroads  -*  Soap  —  Carload  quantities. 

2.  The  Oklahoma  Commission  fixed  a  class  A  carload  rate  for  soap, 
as  being  sufficiently  low  to  give  consumers  the  full  benefit  of  their 
proximity  to  the  manufacturing  j^ants,  where  it  compared  fayorably 
with  the  rate  fixed  by  the  Interstate  Commerce  Commission. 

Rates  *-  Railroads  —  Commodity  rates  —  Less  than  carloads, 

3.  The  Oklahoma  Commission  will  not  fix  a  commodity  rate  for 
products  in  less  than  carload  quantities,  such  as  soap  and  digester 
tankage,  iidiere  no  reasonable  necessity  is  shown  therefor. 

[November  8,  1916.] 

Complaint  by  the  Oklahoma  Traffic  Association  that  intra- 
state rates  upon  packing-hoiise  products,  fresh  meat  and  soap 
in  carloads,  and  digester  tankage  and  soap  in  less  than  carloads, 
are  unreasonable  and  discriminatory.  The  complaint  was  sus- 
tained as  to  all  carload  shipments,  and  new  rates  fixed ;  and  was 
dismissed  as  to  the  less  than  carload  shipments,  no  reasonable 
necessity  for  a  change  having  been  shown. 

Appearances:  W.  V.  Hardie,  Traffic  Manager,  Oklahoma 
City,  for  Oklahoma  Traffic  Association;  C.  B.  Heineman,  As- 
sistant Traffic  Manager,  Chicago,  and  John  R.  Baker,  Traffic 
Manager,  Oklahoma  City,  for  Morris  &  Company;  A.  C.  John- 
son, Traffic  Manager,  Oklahoma  City,  for  Sulzberger  &  Sons 
Company;  P.  H.  Nolan,  Bate  Clerk,  for  Corporation  Commis- 
sion of  Oklahoma ;  J.  H.  Qettingham,  Attorney,  and  R.  G.  Mei> 
rick.  Assistant  General  Freight  Agent,  Topeka,  for  the  Chicago, 
Rock  Islan<l,  &  Pacific  Railway;  J.  G.  Gamble,  Attorney,  for 
the  Atchison,  Topeka,  &  Santa  Fe  and  Gulf,  Colorado  &  Santa 
Fe  Railways;  F.  W.  Fischer,  Attorney,,  for  the  Kansas  City, 
Mexico,  &  Orient  Railway ;  J.  W.  Allen,  General  Agent  Freight 
Department,  St.  Louis,  for  the  Missouri,  Kansas,  &  Texas  Rail- 
way ;  H.  G.  Conley,  Assistant  General  Freight  Agent,  Oklahoma 
City,  for  the  St.  Louis  &  San  Francisco  Railroad. 

By  the  Commission:  The  complainant  in  this  proceeding 
attacks,  as  unreasonable  and  discriminatory,  the  rates  between 
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points  in  Oklahoma  upon  paoking-^bouse  products^  fresh  naeats, 
and  soap  in  carloads;  also  digestar  tankage  and  soap,  less  than 
carload.  The  eomplaint  also  involves  the  less  carload  rates 
upon  saddlery  and  harness,  but,  upon  motion  of  the  oomplainant, 
no  evidence  was  taken  as  to  these  articles,  pending  action  prom- 
ised by  the  defendants  to  remove  the  cause  of  complaint 

The  articles  involved,  being  somewhat  diverse  in  character, 
will  be  considered  separately: 

Packing-House  Products  and  Fresh  Meats, 

[1]  The  two  largest  packing  plants  in  the  state  of  Oklahoma 
are  located  at  Oklahoma  City.  Several  smaller  plants  are  lo- 
cated at  otJier  points  in  the  stata 

The  rates  now  in  effect  upon  these  conojnodities  are, — 5th 
class  on  packing-house  products  and  Sd  class  on  fresh  meats,  as 
provided  for  in  western  classification,  there  being  no  specific  car- 
load rate  promulgated  by  the  Commission.  Packers  in  Okla- 
homa compete  with  similar  institutions  at  Kansas  City,  Wichita, 
and  Fort  Worth.  From  each  of  said  points  to  stations  in  Okla- 
homa, there  is  now  effective  the  mileage  scale  of  rates  fixed  by 
the  Interstate  Commerce  Commission  in  opinion  Ka  1716, 
which  rates  are  materially  less  than  the  class  rates  now  in  effect 
in  Oklahoma.  Since  the  hearing  of  this  case,  the  Interstate 
Commerce  Commission^  in  the  Western  Advance  Kate  Case,  has 
refused  to  permit  these  rates  to  be  advanced,  holding  the  same 
reasonable. 

The  complainant  maintains  that  the  interstate  scale  provides 
rates  reasonable  in  themselves,  and  that  discrimination  results 
against  the  Oklahoma  packers  by  reason  of  the  application  of 
higher  rates  in  this  state.  These  coaitentions  seem  to  be  well 
founded.  -The  present  carload  rates  on  both  conmiodities,  in 
many  instances,  are  higher  than  the  less  carload  rates  on  the 
same  articles  transported  in  peddler  cars  as  fixed  by  this  Com- 
mission in  order  No.  721.  The  minimum  weight  on  peddler 
cars  being  10,000  pounds,  .and  upon  these  conmiodities  the  car- 
load minimum  is  26,000  and  20,000  pounds,  respectively,  it  is 
evident  that  a  somewhat  lower  scale  might  reasonably  apply 
upon  the  carload  shipments,  which  is  the  practice  throughout 

the  country.  There  is  no  valid  reason  why  the  shippers  of  Okla- 
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homa  should  pay  higher  rates  for  the  same  distances  than  com- 
petitors shipping  interstate  into  Oklahoma. 
The  defense  offered  by  the  carriers  is  mainly: 

(1)  That  there  is  no  carload  movement  in  Oklahoma. 

(2)  That  the  carload  rates  are  not  too  high,  but  the  less  car- 
load rates  too  low. 

When  order  382  was  promulgated  in  Oklahoma,  there  were  no 
packing  plants  of  consequence  in  the  state,  and  up  to  this  time 
the  Commission  had  not  given  this*  subject  consideration.  The* 
less  carload  rates  fixed  by  the  Commission  on  these  articles,  after 
a  thorough  investigation,  were  found  to  be  reasonable,  and  are 
practically  the  same  as  applied  by  the  carriers  on  interstate  traffic 
and  approved  by  the  Interstate  Commerce  Commission. 

In  the  absence  of  specific  carload  rates  one  can  readily  under- 
stand why  there  were  no  movements ;  there  being  so  little  differ- 
ence in  the  carload  and  less  carload  rates,  nb  inducement  was 
offered  for  the  purchase  of  these  commodities  in  carload  lots. 
Naturally  the  higher  freight  rates  on  packing-house  products  and 
fresh  meats  within  the  state  of  Oklahoma  may  limit  the  ship- 
ments of  a  particular  plant,  or  exclude  them  from  certain  terri- 
tory, but  the  consumer  nevertheless  must  bear  the  burden  in  the 
price  he  must  pay  for  the  product. 

It  is  not  the  desire  or  purpose  of  this  Commission  to  regulate 
against  one  party  in  favor  of  another,  but  to  serve  all  parties 
justly,  including  their  patrons,  viz.j  the  general  public,  and  we 
have  a  right  to  assume  that  the  public  will  participate  in  the 
benefits  to  be  derived  from  the  rates  asked  for,  and,  as  held  by 
the  Interstate  Commerce  Commission  and  now  found  by  this 
Commission,  such  rates  are  fair  to  the  carriers. 

Complainant's  exhibit  "B'*  makes  a  comparison  of  rates  on 
fresh  meats  and  packing-house  products  now  in  effect  in  Okla- 
homa with  the  scale  of  rates  found  to  be  reasonable  by  the 
Interstate  Commerce  Commission; 
P.U.R.191SB. 
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COMPLAINANT'S  EXHIBIT  "B." 

Comparison  Showing  Rates  in  Effect  in  Oklahoma  on  Fresh  Meat  and  Pack- 
ing-House Products,  and  the  Interstate  Rates  in  Effect  Between  All 
Southwestern  States. 


Oklahoma  Scale 

Interstate  Scale 

Oklahoma's  Disad- 

Biiles 

Leland 

'S55-B 

I.  C.  C.  Opinion  1716 

vantage  per  Car 

Fresh 
Meat 

P.  H.  P. 

Fresh 
Meat 

P.  H.  P. 

Fresh 
Meat 

P.  H.  P. 

25 

14.3 

9.8 

10.26 

8.5 

$8.10 

$  3.38 

60 

19.0 

13.6 

14.75 

12.25 

8.60 

4.03 

75 

24.0 

17.8 

18.50 

15.50 

11.00 

6.96 

100 

29.0 

21.8 

21.00 

17.60 

16.00 

11.18 

125 

33.4 

24.9 

23.00 

19.25 

20.80 

14.69 

150 

36.9 

27.4 

26.25 

21.00 

23.30 

16.84 

175 

40.4 

29.9 

27.25 

22.75 

26.30 

18.89 

200 

43.9 

32.4 

29.50 

24.50 

28.80 

20.54 

225 

46.9 

34.8 

32.00 

25.00 

29.80 

22.88 

250 

48.9 

36.4 

'33.00 

28.00 

31.80 

21.84 

275 

51.9 

38.8 

36.00 

30.00 

31.80 

22.88 

300 

53.9 

40.4 

38.00 

31.00 

31.80 

24.44 

325 

56.0 

41.9 

40.00 

33.00 

32.00 

23.14 

850 

57.4 

42.9 

42.00 

35.00 

30.80 

23.54 

375 

59.6 

44.4 

44.00 

37.00 

31.00 

19.24 

400 

60.0 

45.4 

46.00 

38.00 

29.80 

19.24 

425 

63.0 

46.9 

48.00 

40.00 

30.00 

17.94 

450 

64.4 

47.9 

50.00 

42.00 

28.80 

15.34  . 

The  above  comparison  shows  that  it  costs  $28.80  and  $28.54 
per  car  more  to  move  minimum  cars  of  fresh  meat  and  packing- 
house products  200  miles  in  Oklahoma  than  the  same  distance 
interstate  anywhere  in  the  southwest 

Figures  based  on  minimum  cars  of  20,000  pounds  on  fresh 
meat  and  26,000  pounds  on  packing-house  products; 

It  is  the  opinion  of  the  Commission  that  the  mileage  scales  of 
rates  on  the  above  commodities  within  the  state  of  Oklahoma  are 
unreasonable  and  discriminatory  to  the  extent  that  they  exceed 
the  interstate  rates  from  Wichita  and  Fort  Worth  into  Okla- 
homa. 

[2]  8owp. — Soap  is  a  comparatively  cheap  commodity,  loads 
heavily,  and  is  subject  to  but  little  damage  in  transit  The 
present  rates  on  soap,  earloft(fe,  are  5tfa  class,  according  to  west- 
em  classification. 

Gomplainant  contends  that  it  is  the  usual  practice  of  the  car- 
riers throughout  tiie  southwest  to  establish  commodity  rates  on 
this  article  somewhat  less  than  the  5th  class  rates.  It  is  a  fact 
diat  upon  shipments  of  soap  in  carloads  between  Oklahoma  and 
P.U.R.1916B. 


Digitized  by 


Google 


272  OKLAHOMA  CORPORATION  COMMISSION. 

Texas,  a  special  rating  of  class  C  is  given,  while  to  all  points  in 
Oklahoma  from  St.  Louis,  Chicago,  Louisville,  and  otihier  soap- 
manufacturing  points,  there  are  commodity  rates  less  than  the 
class  C  rates;  and  from  Kansas  City  to  many  of  the  jobbing 
points,  commodity  rates  are  also  in  effect. 

It  is  also  shown  that  the  class  C  basis  is  in  effect  in  Texas, 
which  rates  are  much  less  than  the  5th  class  rates  in  Oklahoma. 

It  is  the  opinion  of  the  Commission  that  Oklahoma  consumers 
should  receive  the  full  benefit  of  their  proximity  to  manufactur- 
ing plants  in  Oklahoma.  Complainant  asks  the  establishment  of 
class  C  rates  lie  same  as  apply  intrastate  in  Texas  and  inter- 
state from  practically  all  other  states,  including  Oklahoma,  into 
Texas.  A  further  comparison  shows  that  Oklahoma  class  C 
rates  are  much  lower  than  the  same^cale  applicable  on  interstate 
shipments. 

The  Commission  does  not  view  with  favor  ihe  establishment 
of  rates  on  a  lower  basis  than  class  A,  which  compare  favorably 
with  the  interstate  scale  applicable  on  this  commodity. 

[3]  Soap  Less  Carload. — The  complainant  also  asks  for  com- 
modity rates  upon  soap  in  less  than  carloads. 

The  Commission  is  not  favorable  to  the  establishment  of  com- 
modity rates  upon  articles  in  less  than  carload  quantities,  except 
where  reasonable  necessity  is  shown  therefor.  The  present  rates 
are  4th  class,  the  same  as  upon  sugar,  canned  goods,  etc.,  and  we 
feel  that  this  basis  should  not  be  disturbed  at  this  time. 

Digester  Tumkage  Less  Carload. — Digester  tankage  is  a  prod- 
uct of  the  waste  material  of  packing  plants  prepared  for  feed- 
ing hogs  and  other  live  stock.  The  present  rates  upon  this 
article  in  less  carload  quantities  are  4th  class  according  to 
western  classification.  Complainant  asks  for  the  estaUishment 
of  150  per  cent  of  class  B  rates.  Digester  tankage  being  a 
product  of  packing  plants,  complainant's  evidence  states  that 
same  could  not  be  shipped  with  fresh  meats  or  packing-house 
products,  owing  to  its  offensive  odor  and  iim  liability  to  injure 
same. 

The  Commission  is  not  disposed  to  favor  the  establishment 
of  commodity  rates  on  this  product,  no  reasKmaUe  necessity 
being  shown  therefor. 

It  is  therefore  ordered  that  the  rates  and  minimum  weights 

P.U.R.1916B. 
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for  transportation  within  the  state  of  Oklahoma  shall  be  as  fol- 
lows: 

Upon  packing^ioase  products,  a  specific  list  of  which  may  be 
found  in  western  classification  No.  53,  minimum  weight  26,000 
pounds  per  car,  and  upon  fresh  meats,  minimum  weight  20,000 
pounds  per  car,  the  rates  in  cents  p^  100  pounds  being  set  forth 
in  the  following  table : 

TABLE. 


Miles 

P.H.P.Cts. 

Fresh  Meats, 

MUes 

P.H.P.Cts. 

Fresh  Meats, 

per  HOC  lbs. 

Ota.  per  100  Ibe. 

per  100  lbs. 

Ots.  per  100  lbs. 

5 

7.75 

9.25 

180 

23.00 

27.50 

10 

7.76 

9.25 

185 

23.50 

28.26 

15 

8.50 

10.25 

190 

23.75 

28.50 

20 

8.50 

10.25 

195 

24.25 

29.00 

25 

8.50 

10.25 

200 

24.50 

29.50 

30 

9.00 

10.75 

210 

26.00 

30.00 

35 

9.75 

11.75 

220 

26.00 

31.00 

40 

10.50 

12,50 

230 

26.00 

32.00 

45 

11.25 

13.50 

^40 

27.00 

33.00 

50 

12.25 

14.75 

250 

28.00 

33.00 

55 

12.50 

15.00 

260 

28.00 

34.00 

eo 

13.25 

16.00 

270 

29.00 

35.00 

65 

14.00 

16.75 

280 

30.00 

36.00 

70 

14.75 

17.75 

290 

30.00 

37.00 

75 

15.50 

18.50 

300 

31.00 

38.00 

80 

16.00 

19.25 

310 

32.00 

39.00 

85 

16.50 

19.75 

320 

33.00 

39.00 

90 

16.76 

2o.eo 

3S0 

38.00 

40.00 

95 

17.26 

20.75 

340 

34.00 

41.00 

100 

17.50 

21.00 

350 

35.00 

42.00 

105 

17.75 

21.25 

360 

35.00 

43.00. 

110 

18.25 

22.00 

370 

36.00 

44.00 

115 

18.50 

22.26 

380 

37.00 

44.00 

120 

19.00 

22.75 

390 

37.00 

45.00 

125 

19.25 

23.00 

400 

38.00 

46.00 

130 

19.50 

23.50 

410 

39.00 

47.00 

135 

20.00 

24.00 

420 

40.00 

48.00 

140 

20.25 

24.25 

430 

40,00 

48.00 

145 

20.50 

24.50 

440 

41.00 

49.00 

150 

21.00 

25.26 

450 

42.00 

50.00 

155 

21.25 

25.50 

460 

43.00 

51.00 

160 

21.75 

26.00 

470 

48.00 

52.00 

165 

22.00 

26.50 

480 

44.00 

63.00 

170 

22.50 

27.00 

490 

44.00 

53.00 

175 

22.75 

27.25 

500 

45.00 

54.00 

The  rates  in  the  above  table  are  for  application  on  shipments 
moving  over  one  line  of  railway  or  over  two  or  more  lines  which 
are  either  directly  or  indirectly  under  the  same  management  and 
control.  Through  joint  rates  for  the  transportation  of  ship- 
ments over  two  or  more  lines  of  railroad  which  are  not  directly 

P.U.R.1916B.  18 


Digitized  by 


Google 


274  OKLAHOMA  CORPORATION  COMMISSION. 

or  indirectly  under  the  same  management  and  control  shall  be 
made  by  adding  to  the  rates  named  the  following  arbitrary  fig- 
ures, observing  combination  of  local  rates  as  maximum:  Two 
or  more  lines,  2^  cents. 

It  is  further  ordered  that  on  shipments  of  soap  in  carloads  for 
transportation  within  the  state  of  Oklahoma,  the  class  A.  rating 
shall  be  applied,  subject  to  a  minimum  weight  of  66,000  pounds. 

It  is  further  ordered  that  the  complaint,  in  so  far  as  it  relates 
to  less  than  carload  rates  on  soap,  be  and  is  hereby  dismissed. 

It  is  further  ordered  that  the  complaint,  in  so  far  as  it  relates 
to  less  than  carload  rates  on  digester  tankage,  be  and  is  hereby 
dismissed. 

This  order  shall  be  in  full  force  and  effect  on  and  after  the 
20th  day  of  November,  1915. 

Corporation  Conunission,  J.  E.  Love,  Chairman;  W.  D. 
Humphrey  and  Qeo.  A.  Henshaw,  Commissioners. 


WISCONSIN  RAIIiROAD  COMMISSION. 

MINERAL  POINT  TELEPHONE  COMPANY 

V, 

DUKES  PRAIRIE  TELEPHONE  COMPANY  et  al. 
HARRY  COLLICUT  et  al. 

V. 

DUKES  PRAIRIE  TELEPHONE  COMPANY  et  al. 

Monopoly  and  competition  ^  Removal  of  plant  from  occupied  terrU 
tory  —  Remedy. 

Ibe  Wiseonsiii  Commission  may  not  require  the  abandonment  of  a 
telephone  exchange,  although  unlawfully  established  in  occupied  terri- 
tory, where  the  complaining  utility  and  other  parties  in  interest  have 
an  adequate  remedy  at  law  or  in  equity. 

[December  21,  1915.] 
P.U.R.1916B. 
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Complaint  by  the  Mineral  Point  Telephone  Company  and 
patrons  of  different  lines  that  the  Dukes  Prairie  Telephone  Com- 
pany and  other  rural  companies  have  installed  an  exchange  in 
violation  of  §  1797m-74  of  the  Wisconsin  statutes  and  that  the 
exchange  is  a  public  inconvenience ;  dismissed  without  prejudice. 

By  the  Commission :  In  the  first  action  it  is  allied  that  the 
respondents  have  installed  a  telephone  exchange  in  Mineral 
Point  in  violation  of  §  l797m-74  of  the  Wisconsin  Statutes,  and 
that  the  existence  of  such  an  exchange  is  a  source  of  public  in- 
convenience, in  that  lines  formerly  connected  to  petitioner's 
switch  board  have  been  disconnected  from  that  board  and  con- 
nected to  the  board  operated  by  respondents,  and  that  no  neces- 
sity exists  for  the  installation  and  operation  of  respondents* 
exchange  in  Mineral  Point. 

The  complaint  in  the  second  case  is  to  ihe  same  effect  and  is 
by  patrons  of  the  different  lines. 

For  the  history  of  the  telephone  situation  at  Mineral  Point 
an3  the  surrounding  territory,  reference  is  made  to  the  decision 
of  the  Railroad  Commission  under  date  of  November  18,  1915, 
in  liie  matter  of  the  Farmers  Independent  Teleph.  Exch.  v. 
Mineral  Point  Teleph.  Co.  P.U.R.1916A,  862,  and  to  the  de- 
cisions found  in  9  Wis.  R.  C.  R.  at  page  286 ;  15  Wis.  R.  C.  R.  at 
pages  70,  182,  and  185.  The  three  companies  named  as  respond- 
ents are  operating  under  the  name  of  the  Farmers  Indepmident 
Telephone  Exchange.  About  July  2,  1914,  the  three  companies, 
which  had  formerly  been  connected  with  the  switch  board  of 
the  Mineral  Point  Telephone  Company,  estabHshed  a  switch 
board  in  Mineral  Point  No  certificate  of  convenience  and 
necessity  was  ever  applied  for  or  issued.  Within  the  city  of 
Mineral  Point  they  have  no  subscribers.  Subscribers,  however, 
to  the  three  rural  lines,  constituting  the  Farmers  Independent 
Telephone  Exchange,  get  service  with  persons  in  Mineral  Point 
by  having  the  switch-board  operator  in  Min^al  Point  send  out 
for  persons,  to  whom  they  desire  to  talk,  who  can  then  communi- 
cate through  the  operator's  telephone  connected  with  the  switch 
board,  or  the  operator  uses  the  telephone  of  the  Mineral  Point 
Telephone  Company,  which  is  installed  in  the  same  room  with 
the  switch  board  of  the  Farmers  Independent  Telephone  Ex- 
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change,  for  the  purpose  of  calling  up  the  people  for  conversation 
or  to  deliver  messages. 

Section  l797m-74,  I.  provides  that  "no  license,  permit  or 
franchise  shall  be  granted  to  any  person,  copartnership,  or  cor- 
poration to  own,  operate,  manage,  or  control  any  plant  or  equip- 
ment for  the  conveyance  of  telephone  messages  .  ,  .  in  any 
municipality  where  there  is  in  operation  under  an  indetermi- 
nate permit,  etc,  a  public  utility  engaged  in  similar  service, 
without  first  securing  from  the  Commission  a  declaration,  after 
a  public  hearing  of  all  parties  interested,  that  public  conven- 
ience and  necessity  require  such  second  public  utility.  This 
subsection  shall  not  prevent  or  impose  any  condition  upon  the 
extension  of  any  telephone  toll  line  from  any  municipality  into 
or  through  any  municipality  for  the  purpose  of  connecting  with 
any  telephone  exchange  in  such  municipality  or  connecting  with 
any  other  telephone  line  or  system." 

It  is  claimed  that  the  respondents  are  violating  the  above 
section  of  the  statutes,  and  are  owning,  operating,  managing^  or 
controlling  a  plant  or  equipment  for  the  conveyance  of  tel^khone 
messages  in  Mineral  Point,  where  the  Mineral  Point  Telephone 
Company  is  operating  under  an  indeterminate  permit. 

The  section  above  referred  to  also  contains  another  provision 
to  the  eflFect  that  "no  public  utility  already  engaged  in  furnish- 
ing service  diall  install  or  extend  any  telephone  exchange  for 
furnishing  local  service  to  subscribers  in  any  municipality 
where  there  is  in  operation  a  public  utility  engaged  in  similar 
service  widiout  first  having  served  notice  in  writing  upon  the 
Comimission  and  any  other  public  utility  already  engaged  in 
furnishing  local  service  to  subscribers  in  such  municipality,  of 
the  installation  or  extension  of  such  exchange,  which  it  proposes 
to  make,  or  make  such  installation  or  extensions  if  the  Commis- 
sion, within  twenty  days  after  the  service  of  such  notice,  shall, 
upon  investigation  find  and  declare  that  public  convenience  and 
necessity  does  not  require  the  installation  or  extension  of  such 
exchange." 

No  such  notices  were  served,  and,  if  notices  should  have  been 
given  in  order  to  comply  vdth  the  provisions  of  this  section,  such 
compliance  has  not  taken  place.     On  the  other  hand,   it  is 
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claimed  by  the  fespondents  that  they  have  not  installed  or  ex- 
tended any  telephone  exchange  for  furnishing  local  service  to 
subsciibers  in  the  oity  of  Mineral  Point,  and  that  the  section 
refers  solely  to  the  installation  or  extension  for  the  purpose  of 
giving  local  service  in  the  municipality. 

Several  cases  involving  the  construction  of  this  statute  have 
been  before  the  Commission,  and  the  Commission  has  construed 
die  provisioiiB  of  the  secticxi.  None  of  these  eases,  however, 
seem  to  be  in  point  on  the  question  involved  under  the  petitions 
here  filed.  The  Commission  has  not  assumed  the  jurisdiction 
to  enter  an  order  requiring  the  removal  of  the  equipment  or 
plant,  but  in  each  instance  has  assumed  that  the  proper  remedy 
would  be  either  to  leave  the  parties  to  their  remedy  at  law,  or 
for  the  Commission  to  certify  the  violation  of  the  law  to  the 
attorney  general  for  prosecution  in  case  of  the  continued  viola- 
tion. In  these  cases  the  violations  appear  to  be  clear.  In  the 
present  case  the  Commission  believes  that  at  this  time,  at  least, 
after  taking  due  consideration  of  all  of  the  circumstances  con- 
nected with  the  situation  at  Mineral  Point,  no  injustice  will  be 
done  to  any  of  the  parties  if  they  are  left  to  exercise  any  rights 
which  they  may  have  in  proper  legal  proceedings,  if  they  see 
fit  to  bring  the  same.  If  the  Farmers  Independent  Telephone 
Exchange  is  violating  the  provisions  of  the  statute  above  referred 
to,  it  would  appear  that  the  Mineral  Point  Telephone  Company 
has  an  adequate  remedy  at  law  or  in  equity. 

Some  of  the  previous  decisions  of  this  Commission,  above  re- 
ferred to,  will  be  found  in  14  Wis.  IL  C.  E.  at  page  181,  and  16 
Wis.  R.  C.  R.  at  page  11. 

Further,  it  seems  to  be  clear  that  no  ultimate  solution  of  the 
situation  will  be  reached  by  a  decision  of  the  matter  in  contro- 
versy at  this  time. 

The  petitions  are  dismissed  without  prejudice  to  future  pro- 
ceedings if  they  become  advisable. 

Railroad   Commission  of  Wisconsin,   by  Carl  D.   Jackscm, 
Walter  Alexander,  Commissionera. 
P.U.R.1916B. 
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RHODE  ISLAND  PUBLIC  UTILITIES  COMBIISSION* 

IN  RE  APPORTIONMENT  OP  EXPENSE  OP  CONSTRUC- 
TION  OP  LITTLE  BRIDGE. 

[No.  0108.] 

Apportionment  —  Expense  —  Bridge  used  by  street  railway  <—  Blentent 
excluded, 

1.  That  a  bridge  used  by  a  street  railway  was  reconstructed  heavier 
than  necessary  will  not  be  considered,  in  determining  i;^hat  part  of  the 
expense  the  railway  should  pay,  where  it  made  no  objection  to  the 
plans. 

Apportionment  ^^  Expense  ^^  Bridge   used    hy   street   railway  —  Space 
used. 

2.  The  space  of  a  street  railway  track  on  a  reconstructed  bridge, 
plus  18  inches  outside  of  one  rail  and  the  clearance  between  the  near 
rail  and  bridge  parapet,  rather  than  such  track  space  plus  18  inches 
on  both  sides,  or  the  space  on  the  bridge  where  the  floor  was  thicker, 
was  taken  as  railway  structure  in  determining  what  part  of  the  cost 
the  company  should  pay,  where  the  old  bridge  was  imsafe  without  the 
operation  of  the  railway,  and  where  state  regulations  required  the 
clearance  between  the  rail  and  parapet. 

[December  22,  1915.] 

Proceedings  to  determine  what  portion  of  the  expense  of  re- 
constructing Little  Bridge,  in  the  town  of  Portsmouth,  should  be 
paid  by  the  Newport  &  Fall  Kiver  Street  Railway  Company, 
which  operates  cars  thereon ;  ordered  that  the  company  pay  $701.- 
48  of  a  total  expense  of  $3,430.23. 

By  the  Commission:  This  matter  came  on  to  be  heard  by 
this  Commission  for  the  purpose  of  determining  what  amount, 
if  any,  of  the  expense  of  construction  of  a  certain  bridge,  known  as 
Little  Bridge,  in  the  to^vn  of  Portsmouth,  lying  in  the  main 
highway  running  from  Tiverton  to  Newport,  in  the  county  of 
Newport,  said  highway  having  been  one  constructed  by  and  upon 
which  work  had  been  done  under  the  supervision  of  the  state 
hoard  of  public  roads,  should  be  paid  by  tiie  Newport  &  Fall 
River  Street  Railway  Company,  a  public  utility  making  use  of 
such  bridge. 

Chapter  846  of  the  Public  Laws  placed  under  the  supervision 

of  the  state  board  of  public  roads  all  bridges  lying  in  any  high- 
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way  or  highways  which  had  been  construoted  by  or  upon  which 
work  had  been  done  by  said  state  board  of  public  roads. 

Said  board  was  directed  to  forthwith  examine  such  bridges, 
determine  which  should  be  constructed,  repaired,  or  reconstruct- 
ed, place  contracts  for  such  work,  and  supervise  llie  same,  the 
expense  in  the  first  instance  to  be  paid  by  the  state. 

Section  3  of  said  act  provides : 

*^lIpon  the  completion  of  the  construction,  reparation  or  re- 
construction of  each  of  said  bridges,  the  state  board  of  public 
roads  shall  file  a  full  and  detailed  statement  setting  forth  the 
amount  expended  in  the  construction,  reparation  or  reconstruc- 
tion of  each  bridge  in  the  town  or  city  clerk's  office  of  the  town  or 
city  in  which  each  of  such  bridges  is  located,  and  when  any  of 
said  bridges  lie  between  two  or  more  towns  or  cities,  or  towns  and 
cities  in  the  town  or  city  clerk's  office  of  each  of  said  towns  or 
cities;  and  when  any  of  said  bridges  are  used  by  any  public 
utility,  a  copy  of  such  statement  shall  be  filed  in  the  treasurer's 
office  of  such  public  utility  and  with  the  Public  Utilities  Com- 
mission. The  said  Public  Utilities  Commission  shall  imme- 
diately set  a  time  for  hearing  and  shall,  after  notice  of  such 
hearing  to  said  public  utility  and  to  said  state  board  of  public 
roads,  determine  what  amount,  if  any,  of  the  expense  of  such 
construction,  reparation  or  reconstruction  of  such  bridge  or 
bridges  shall  be  paid  by  such  public  utility  upon  the  basis  and 
in  the  manner  provided  in  §  63  of  the  Public  Utilities  act.'' 
[Laws  1912,  p.  257.] 

Section  63  of  the  Public  Utilities  act  provides : 

"Whenever  any  highway  bridge  over  which  a  street  railway  is 
operated  shall  become  unsafe  for  public  travel,  the  public  utility 
operating  such  railway  shall  pay  the  whole  expense  of  repairing, 
strengthening,  or  reconstructing  such  bridge,  if  such  bridge 
would  be  safe,  for  public  travel  if  such  railway  were  not  operated 
over  it;  but  if  a  reconstruction  of  such  bridge  or  the  construc- 
tion of  a  new  bridge  is  required  for  any  other  cause,  or  if  such 
bridge  would  be  unsafe  for  public  travel  if  such  railway  were 
not  operated  over  it,  then  so  much  of  the  exp«ise  of  repairing, 
strengthening,  constructing,  or  reconstructing  such  bridge  as 
may  be  equitable  shall  be  paid  by  the  public  utility  operating 
such  railway.  In  the  event  of  any  disagreement  between  such 
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public  utility  and  the  town  or  city  bound  by  law  to  maintain 
any  such  bridge,  as  to  Ae  necessity  of  any  repair  or  reconatruo- 
tion  thereof,  or  aa  to  the  character  of  such  repair  or  reconstruc- 
tion, or  as  to  the  apportionmwit  of  the  expense  of  such  repair  or 
reconstruction,  the  Commission,  upon  application  of  any  party  in 
interest,  and  after  due  hearing,  shall,  subject  to  the  provisions  of 
§  34,  make  such  orders  as  it  shall  deem  necessary,  in  the  interest 
of  public  safety,  for  the  repair,  strengthening,  or  reconstruction 
of  such  bridge,  and  i^all  determine  in  accordance  with  the  prin- 
ciple herein  stated,  the  portion  of  the  expense  of  such  repair, 
strengthening,  or  reconstruction  whieh  shall  be  borne  by  such 
public  utility."    [Laws  1912,  p.  115.] 

The  state  board  of  public  rowis  filed  with  this  Commission  a 
full  and  detailed  statement  setting  forth  the  amount  expended  on 
the  constructioli  of  the  bridge. 

The  Commission  fixed  a  time  for  hearing,  and  gave  due  notice 
to  the  Newport  &  Fall  River  Street  Railway  and  the  state  board 
of  public  roads,  and  a  hearing  was  held,  testimony  being  intro- 
duced by  said  public  utility  and  said  board. 

The  Commission  is  required  to  determine  what  portion  of 
the  expense  of  reconstruction  of  this  bridge  it  is  equitable  that 
the  public  utility  operating  the  street  railway  thereon  should 

pay. 

The  Commission  finds  that  the  total  expenditure  for  the  ccm- 
struction  of  the  bridge  was  $3,430.23,  as  appears  by  the  state- 
ment of  the  state  board  of  public  roads. 

"Little  Bridge'^  was  constructed  during  the  summer  of  1918 
on  the  state  highway  in  the  easterly  part  of  the  town  of  Ports- 
mouth, Rhode  Island,  over  a  water  course  connecting  Blue  Hill 
cove  with  the  Sakonnet  river.  The  highway  was  widened  at 
the  bridge,  and  extensive  retaining  walls  were  built  on  the  north 
side  for  a  distance  of  99  feet  west  and  63  feet  east  of  the  bridge, 
making  an  over-all  length,  including  the  bridge  parapet,  of  186 
feet. 

The  original  bridge  was  a  common  planked  bridge  set  upon 
rubble  foundations  with  a  wide  center  pier  forming  two  narrow 
waterways.  It  was  of  an  original  width  of  about  30  feet,  12 
feet  of  which  was  southerly  of  the  north  rail  of  the  street  rail- 
way, leaving  a  remaining  width  of  about  18  feet  for  highway 
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purposes.  The  state  highway  on  either  side  of  this  bridge  is  of 
a  width  of  14  feet^  with  shoulders  of  3  feet  on  either  side,  a 
total  of  20  feet.  There  is  a  ^arp  curve  in  the  highwaj  at.tlie 
end  of  Ihe  approach  to  the  bridge  from  the  east. 

The  state  board  of  public  roads  considered  it  necessary  to 
widen  tiiis  bridge  on  account  of  the  dangerous  conditions  on 
the  bridge  and  its  approaches  due  to  the  narrowness  of  the  high- 
way and  the  sharp  ourTe  at  the  east.  This  dangerous  condition 
was  still  further  aggravated  when  the  street  railway  cars  were 
crossing  the  bridge  at  the  same  time  as  other  vehicles.  The  new 
bridge  was  constructed  86  feet  wide^  about  11  feet  of  which  was 
southerly  of  the  north  rail  of  the  street  railway,  leaving  a  re- 
maining width  of  about  25  feet  for  highway  purposes. 

It  was  originally  planned  to  construct  a  flat  slab  bridge  with 
concrete  parapet  on  one  side,  placed  on  the  old  rubble  founda- 
tions, which  were  to  be  widened  by  a  new  dry-wall  construction 
on  the  north  side,  and  this  construction  was  begun.  The  old 
rubble  foundations  being  found  entirely  inadequate,  new  plans 
were  drawn,  and  the  construction  proceeded  under  the  new 
plans.  An  extension  of  the  bridge  under  the  street  railway 
track  was  provided  and  the  fill  over  the  slab  was  made  18 
inches.  The  old  rubble  center  pier,  proving  unsuitable  for  a 
foundation,  was  removed.  Two  waterways  of  slightly  larger 
opening  were  provided  in  this  new  plan.  Under  ordinary  con- 
ditions no  water  flows  under  the  bridge,  but  storms  have  been 
known  to  wash  out  a  considerable  portion  of  the  roadway,  and 
every  precaution  was  taken  to  protect  the  bridge  foundations. 

At  the  request  of  the  officials  of  the  street  railway  company 
the  regulations  of  the  state  of  Massachusetts  were  observed,  re- 
quiring a  minimum  clearance  of  4  feet  between  the  bridge  para- 
pet and  the  nearest  rail,  this  distance  being  made  nearly  5  feet 
in  this  bridge.  The  increased  width  of  the  roadway  at  the 
bridge  required  retaining  walls  along  the  north  side  of  the  high- 
way to  retain  the  additional  fill,  the  grade  of  the  road  being 
about  4  feet  above  the  ground  at  the  foot  of  the  bank  on  the 
north  side. 

[1]   It  has  been  urged  by  the  street  railway  company  that 

the  construction  of  the  bridge  was  heavier  than  was  necessary, 

and  evidence  has  been  introduced  to  show  that  it  was  stronger 
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than  the  similar  Massachusetts  highway  standard  bridge.  The 
engineer  for  the  board  of  public  roads  has  testified  that  the  con- 
crete construction  was  made  heavier  than  the  ordinary  in  such 
cases,  because  of  the  nature  of  the  materials  which  were  used. 
It  appears  that  the  plans  of  the  bridge  as  finally  constructed 
were  submitted,  as  soon  as  prepared,  to  the  street  railway  com- 
pany; and  that  the  only  suggestion  of  the  company,  namely, 
that  the  parapet  wall  should  be  4  f eet^  6  inches  from  the  center 
line  of  the  track,  was  carried  out. 

It  is  admitted  by  the  engineer  of  the  street  railway  company 
that  the  bridge  is  excellently  constructed. 

The  engineer  for  the  state  board  of  public  roads  presented  a 
statement  showing  the  percentage  of  cost  that  each  it^n  of  con- 
struction bore  to  the  entire  cost  of  the  work.  The  ^igineer  for 
the  street  railway  also  presented  his  estimate,  an3  these  are 
compared  as  follows: 

Percentage  of  Cost  of  Entire  Work. 


State  Board 

Street  Railway 

Excavation,  bridge  proper 

Excavation,  retaining  wall 

2.15 

2.68 

41.42 

28.91 

4.44 

.41 

.65 

1.57 

1.04 

2.54 

2.68 

.46 

11.05 

2.62 

Concrete,  biidse  DroDer 

42.89 

Concrete,  retaining  wall 

Reinforcement,  bridge  proper 

Reinforcement,  retaining  wall 

Black  pipe  for  retaining  wall 

Work  on  original  plan 

28.51 

4.37 

.41 

.64 

1.55 

Fill  for  bridge  proper 

Fill  for  retaining  wall 

9.39 

Rail,  retaining  wall 

2.65 

Br'^Ti^-e  Tuftme  plate .  t  ............... . 

.45 

Inspection  and  contingencies 

6.52 

Total 

100.00 

100.00 

[2]  The  engineer  for  the  state  board  of  public  roads  gives, 
his  opinion  that  all  of  that  part  of  the  bridge  proper  which  lies 
to  the  south  of  a  vertical  plane  passing  throu^  the  slab  or  floor 
where  the  thickness  changes  should  be  assumed  as  railway 
structure.  This  comprises  the  southerly  15  feet  in  width  of  the 
structure,  the  entire  width  being  36  feet.  He  has  subdivided 
the  overhead  charges,  including  engineering,  inspection,  and 
contingencies  in  proportion  to  the  cost  of  the  actual  constructiou 
for  each  part  of  the  work. 
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The  o^neer  for  the  street  railway  has  assumed  that  the 
street  railway  should  be  charged  with  the  cost  of  an  8-foot  sec- 
tion of  the  bridge  included  between  the  rails  and  18  inches  out- 
side the  rails,  incl,udii^  fill,  excavation,  foundations  of  the 
piers  and  slab,  and  ballast. 

We  believe  that  under  the  facts  and  circunfttances  of  this  par- 
ticular case  the  method  of  apportionment  of  the  cost  of  the 
bridge  should  be  to  charge  to  the  street  railway  all  of  the  struc- 
ture south  of  a  vertical  plane  parallel  to,  and  four  feet  north  of, 
the  center  line  of  the  car  track ;  or  a  distance  of  18  inches  out- 
side of  the  north  rail  of  the  track,  except  that  part  of  the  south 
rail  above  the  top  of  the  curb." 

A  comparison  of  the  percentage  of  the  total  work  and  the 
portion  of  the  cost  to  be  charged  to  the  Street  railway  company 
under  the  theories  of  the  engineers  and  the  Commission  appears 
below : 


Engloeer  Roads 

Oommlsston 

Per- 
ceot'ff 

Amount 

Per- 
ceaVg 

Amount 

Per- 
cent'ir 

Amount 

Excavation,  bridge  proper 

Excavation,  retaining  walls  . . . 

Concrete,  bridge  proper 

Concrete,  retaining  wall 

Reinforcement,  bridge  proper. 
Reinforcement,  retaining  wall. 
Black  pipe  for  retaining  wall. . 
Work  done  on  original  plan. . . 
Fill  for  bridge  proper 

1.05 
19.51 

2*.  is 

6!35 

$   36.02 
669124 

'ii!95 
'96'.78 

1.05 
l6;22 

i;i7 

6135 
i'.67 

$   36.02 

366!56 

46.36 

*ii!95 



'57;28 

.88 

15!i2 

i;78 

6!28 

2.d9 

$   30.19 
5i8;65 

'6i;66 

*9!66 

Fill  for  retaining  wall 

Rail,  retaining  wall 

Bronze  name  nlate 

Inspection  and  contingencies.. 

2.82 

81.98 

Total 

25.91 

$888.77 

14.46 

$496.05 

20.45 

$701.48 

After  a  full  consideration  of  all  the  facts,  we  find  that 
"Little  Bridge,"  in  the  town  of  Portsmouth,  Rhode  Island,  was 
unsafe  for  public  travel  if  the  Newport  &  Fall  River  Street 
Railway  were  not  operated  over  it ;  that  a  reconstruction  of  said 
bridge  was  necessary;  that  the  total  expense  of  reconstruction 
was  $3,430.23;  that  the  portion  of  the  expense  of  reconstruct- 
ing said  bridge  which  it  is  equitable  that  the  Newport  &  Fall 
River  Street  Railway  should  pay  is  $701.48,  as  of  the  10th  day 
of  March,  a.  n.  1914. 
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It  is  therefore  ordered  that  the  portion  of  the  expense  of  the 
recoiMtruetion  of  Little  Bridge,  in  the  town  of  Portnnoiith, 
Khode  Isknd,  which  it  is  eqnitaUe  that  the  Newport  k  Fall 
River  Street  Bailway  should  pay,  is  $701.48,  as  of  the  10th  day 
of  March,  a.  'd.  1914. 


TEXAS  COURT  OF  CIVIL  APPEALS. 

CONSUMERS'  LIGNITE  COMPANY 

HOUSTON  &  TEXAS  CENTRAL  RAILROAD  COMPANY. 
(—  Tex.  Civ.  App.  — ,  179  8.  W.  306.) 

'Discrimination'^ Carrier-^ Delay  in  tranaportaiion ^ Action, 

1.  The  right  to  recover  for  unjust  discrimination  due  to  delay  in 
the  delivery  of  a  shipment  to  a  connecting  carrier  is  governed  by  sub- 
division 2  of  article  6670,  Tex.  Rev.  Stat.  1911,  which  declares  that 
a  railroad  company  which  fails  to  transport  and  deliver  without  delay 
freight  destined  to  any  connecting  line  shall  be  guilty  of  unjust  dis- 
crimination, and  not  by  subdivision  1,  which  declares  that  it  shall  be 
unjust  discrimination  for  a  railroad  company  to  subject  any  traffic  to 
unreasonable  delay. 

Evidence '^  Rule  of  Commission  ^  Action  for  deUty  hy  carrier. 

2.  A  rule  of  the  Texas  Railroad  Commission  regulating  the  move- 
ment of  freight  is  admissible  in  evidence  in  an  action  to  recover  for 
unjust  discrimination  for  delay  in  delivering  a  shipment  to  a  connect- 
ing carrier,  over  the  objection  that  the  rule  had  no  application  to  the 
issue  of  whether  or  not  the  delay  pleaded  and  proved  constituted  unjust 
discrimination,  where  the  statute  declares  that  every  railroad  com- 
pany which  shall  fail,  under  such  regulations  as  may  be  prescribed  by 
the  Conunission,  to  transport  and  deliver  without  delay  freight  destined 
to  any  connecting  line,  shall  be  guilty  of  unjust  discrimination,  since 
the  statute  contemplates  that  the  Commission  shall  prescribe  rules  upon 
the  subject. 

Carriers  —  Delay  —  Effect  of  custom,  to  observe  Monday  when  holiday 
faUs  on  Sunday, 

3.  A  carrier  cannot  excuse  its  failure  to  transport  or  deliver  a 
shipment  on  Monday  when  a  legal  holiday  falls  on  Sunday,  by  a  custom 
to  observe  that  day  as  a  holiday,  since  the  day  named  by  the  statute 
as  a  holiday  cannot  be  varied  by  evidence  of  a  custom  that  some  other 
day  was  observed. 

Evidence «—  ComanisMon  rule  —  Effect  of  statement  hy  t^iairman, 

4.  A  telegram  by  the  chairman  of  a  Coiomission,  stating  that  if  a 
holiday  should  fall  on  Sunday  and  there  was  a  custom  generally  to 
consider  Monday  as  a  holiday,  the  Commission  wouM  recognize  Monday 
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ms  racb,  does  not  warnttt  a  court  in  holding  that  suck  was  ihe  effect 
of  a  rule  requiring  movement  of  freight  except  on  Sundays  and  holidays, 
since  it  falls  to  show  that  the  Commission  had  promulgated  a  rule 
recogniaiiig  Monday  aa  a  holiday  in  such  a  case. 

[July  8,  1915.] 

Ebhob  from  the  District  Court  of  Dallas  County  to  review 
a  judgment  in  defendant's  favor  in  an  action  to  recover  dam- 
ages and  a  penalty  for  delay  in  the  transportation  of  a  shipment 
of  freight  over  defendant's  line  of  railroad;  reversed  and  re- 
manded. 

Appearances:  Etberidge,  McCormick,  &  Bromberg  and 
Chas.  T.  McCormick,  for  plaintiff  in  error;  Baker,  Botts, 
Parker,  &  Grarwood,  and  Smith,  Bobertson,  &  Kobertson,  for 
defendant  in  error. 

Talbot,  J.,  delivered  the  opinion  of  the  court: 

The  plaintiff  in  error,  hereinafter  referred  to  as  plaintiff, 
sued  the  defendant  in  error,  hereinafter  referred  to  as  de- 
fendant, to  recover  damages  and  a  penalty  for  delay  in  the  tran- 
sportation of  a  shipment  of  freight  over  Ae  defendant's  line  of 
railroad.  The  petition  alleges,  in  substance,  that  the  defendant, 
on  the  26th  day  of  February,  1913,  accepted  at  Ferris,  Texas, 
for  shipment,  a  carload  of  bricks,  consigned  to  the  plaintiff  at 
Hoyt,  Texas,  and  that  under  the  contract  of  shipment  the  bricks 
were  to  be  delivered  by  the  defendant  to  its  connecting  carrier 
at  Dallas,  Texas,  a  distance  of  19.4  miles,  from  which  latter 
point  the  carload  was  to  be  carried  by  defendant's  connecting 
carrier  to  Hoyt;  that  defendant  delayed  delivery  to  its  connect- 
ing carrier  until  March  4,  1913,  and  this  delay  caused  damage 
to  plaintiff,  and  constituted  an  unjust  discrimination,  as  defined 
by  article  6670  of  the  Revised  Statutes  of  1911,  and  entitled 
the  plaintiff  to  the  recovery  of  the  penalty  provided  for  in  article 
6671  of  said  statutes.    The  petition  further  alleged: 

"That  there  existed  in  full  effect  rules  and  regulations  of  the 
Railroad  Commission  of  Texas,  regulating,  covering,  governing, 
and  requiring  the  interchange  of  freight  from  one  connecting 
carrier  to  another  connecting  carrier  at  all  points  of  junction  in 
the  state  of  Texas  of  all  lines  of  railway  being  operated  therein." 

The  defendant  answered,  admitting  that  the  car  was  received 

P.U.R.1916B. 


Digitized  by 


Google 


286  TEXAS  COURT  OF  CIVIL  APPEALS. 

and  delivered  by  it  on  the  dates  set  forth  in  plaintiff's  petition^ 
but  set  up  by  way  of  avoidance:  (1)  A  certain  rule  of  the 
Railroad  Commission  of  Texas,  known  as  rule  2,  entitled  "Re- 
ception and  Transportation  of  Carload  Freight,"  and  alleged  that 
it  had  carried  the  car  with  the  expedition  required  by  that  rule; 
and  (2)  that,  if  any  delay  had  occurred  in  the  delivery  of  the 
car,  it  was  due  to  the  fact  that  the  transfer  track  at  Dallas,  used 
in  the  interchange  of  freight  between  it  and  its  connecting  car- 
rier, was  unduly  congested,  such  congestion  being  due  to  the  in- 
sufficient capacity  of  the  freight  yards  at  Dallas  of  its  connecting 
carrier,  and  the  delay  of  its  connecting  carrier  in  the  inter- 
change of  such  freight.  The  defendant  further  pleaded  that 
March  2,  1913,  was  a  Sunday,  and  that  March  2,  1913,  was  also 
a  legal  holiday,  being  Texas  Independence  Day ;  that  there  was 
a  general  custom  that  in  such  a  case  as  this,  when  a  legal  holiday 
fell  on  a  Sunday,  the  next  day,  Monday,  would  be  and  was  re- 
garded as  a  holiday.  A  jury  trial,  February  14,  1914,  resulted 
in  a  verdict  and  judgment  for  the  defendant,  and  the  plaintiff 
in  due  time  sued  out  a  writ  of  error  to  this  court. 

[1,  2]  There  is  evidence  to  the  effect  that  the  plaintiff,  which 
was  the  consignee,  in  addition  to  its  rights  as  such  consignee, 
had  by  assignment  all  the  rights  of  the  consignor,  and  that  the 
shipment  in  question  was  delivered  and  received  as  alleged  in 
plantiff's  petition;  that  the  distance  from  Ferris  to  Dallas  is 
19.4  miles;  that  the  shipment  was  not  delivered  by  the  defendant 
to  its  connecting  carrier  at  Dallas  until  about  4  o'clock  in  the 
afternoon  of  March  4,  1913;  that  March  2,  1913,  was  Sunday, 
and  was  also  a  legal  holiday,  being  Texas  Independence  Day; 
that  the  banks  and  postoffice  in  Dallas  observed  March  3,  1913, 
as  a  holiday;  that  the  defendant,  in  the  matter  of  demurrage, 
has  a  custom,  rule,  or  order  with  reference  to  holidays ;  that  this 
custom  or  rule,  for  which  free  time  can  be  allowed  in  demurrage 
record,  is  that,  with  the  exception  of  Decoration  Day,  all  holi- 
days falling  on  Sunday  are  observed  on  Monday.  When  Dec- 
oration Day  falls  on  Sunday,  the  preceding  Saturday  is 
observed.  The  Railroad  Commission  rule  pleaded  by  the  de- 
fendant was  introduced  in  evidence,  and  so  much  of  it  as  is 
material  here  is  as  follows : 

"When  carload  freight  of  any  character  proper  for  transporta- 
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tion  is  legally  tendered  to  a  railroad  company  at  its  eustomary 
place  of  receiving  shipments,  and  correct  shipping  instructions 
given,  such  railroad  company  shall  promptly  feceive  the  same 
and  issue  bills  of  lading  therefor ;  the  same  must  be  carried  for- 
ward at  a  rate  of  not  lees  than  an  average  of  thirty  (30)  miles 
per  day  of  twenty-four  hours,  exclusive  of  Sundays  and  legal 
holidays,  computed  from  7  o'clock  a.  m.  of  the  second  day  fol- 
lowing the  receipt  of  shipment  For  failure  to  so  receive  and 
transport  such  shipments  the  railroad  company  at  fault  shall 
forfeit  and  pay  to  the  owner  or  party  injured  the  sum  of  fifty 
(50)  cents  per  car  for  each  day  or  fraction  thereof  during  which 
the  terms  of  this  rule  are  not  complied  with:  Provided,  how- 
ever, that  twenty-four  hours  additional  time  shall  be  allowed  at 
each  junction  or  division  terminal  where  it  is  necessary  to  re- 
handle  or  transfer  the  car  or  cars;  also,  fort^-eight  (48)  hours 
additional  when  it  is  necessary  to  transfer  contents  from  one  car 
to  another/' 

The  court's  action  in  admitting  in  evidence  the  foregoing  rule 
of  the  Sailroad  Commission  is  the  basis  of  the  plaintiff's  first 
assignment  of  error.  The  proposition  advanced  is  that  this 
rule  had  no  application  to  the  issue  of  whether  or  not  the  delay 
pleaded  and  proved  constituted  unjust  discrimination  as  defined 
by  the  statute. 

Article  6670  of  the  statute  provides  that  if  any  railroad, 
directly  or  indirectly,  or  by  any  special  rate,  rebate,  etc.,  shall 
charge  or  receive  from  any  person  or  corporation  a  greater  or 
less  compensation  for  any  service  rendered  by  it  than  it  charges 
or  receives  from  any  otiier  person  or  corporation  for  doing  like 
and  contemporaneous  service,  such  railroad  shall  be  deemed 
guilty  of  unjust  discrimination;  and  subdivisions  1  and  2  of 
said  article  read:  • 

(1)  "It  shall  also  be  an  unjust  discrimination  for  any  such 
railroad  to  make  or  give  any  undue  or  unreasonable  preference 
or  advantage  to  any  particular  person,  company,  firm,  corpo- 
ration or  locality,  or  to  subject  any  particular  description  of 
traffic  to  any  undue  or  unreasonable  prejudice,  delay  or  dis- 
advantage in  any  respect  whatsoever." 

(2)  "Every   railroad   company  which   shall  fail  or  refuse^ 

under  such  regulations  as  may  be  prescribed  by  the  Commis- 
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sion,  to  receive  and  transport  without  delay  or  discrimination 
the  passengers,  tonnage,  and  cars,  loaded  or  empty,  of  any  con- 
necting line  of  ifailroad,  and  every  railroad  which  shall,  under 
such  regulations  as  may  be  prescribed  by  the  Commission,  fail 
or  refuse  to  transport  and  deliver  without  delay  or  discrimina- 
tion any  passengers,  tonnage  or  cars,  loaded  or  empty,  destined 
to  any  point  on  or  over  the  line  of  any  connecting  line  of  rail- 
road, shall  be  deemed  guilty  of  unjust  discrimination." 

We  agree  with  the  view,  expressed  by  counsel  for  the  defend- 
ant, to  the  effect  that,  if  any  penalty  can  be  recovered  under  the 
petition  of  plaintiff  on  account  of  the  alleged  delay  in  the  trans- 
portation of  the  shipment  in  question,  it  is  reooverable  under 
subdivision  2  of  article  6670  of  the  statute.  As  argued,  it  seems 
clear  that  subdivisioa  1  of  said  statute  is  not  applicable,  because 
it  is  dealing  with  the  general  subject  of  preference  or  advantage 
in  the  ordinary  handling  by  railroads  o£  shipments^  while  sub- 
division 2  specifically  covers  the  cause  of  action  set  out  and 
relied  on  herein,  namely,  the  case  of  a  railroad  company's  duty 
to  transport*  and  deliver  shipments  destined  on  the  line  of  a 
connecting  carrier.  The  case  at  bar,  as  shown  by  our  statement 
of  its  nature,  in  the  former  part  of  this  (pinion,  is  one  in  which 
it  devolved  upon  the  defendant  to  transport  and  deliver  the 
shipment  of  bricks  without  delay  or  discrimination  to  its  con- 
necting carrier  at  Dallas,  and,  if  it  has  failed  to  do  so,  then  a 
recovery  for  the  penalty  sought  may  be  had;  but  the  same 
must  be  had  under  subdivision  2  of  the  statute,  to  which  we  have' 
referred.  Subdivision  2  of  article  6670  provides,  as  has  been 
seen,  that  every  railroad  i^ch  shall,  under  such  regulations  as 
mai^  be  prescribed  by  the  Bailroad  Commission,  fail  or  refuse 
to  transport  and  deliver  without  delay  tonn^e  or  cars  destined 
to  any  point  on  or  over  the  line  of  any  connecting  line  of  rail- 
road, shall  be  deemed  guilty  of  unjust  discrimination.  This 
provision  of  the  statute  clearly  contemplated,  if  it  did  not  re- 
quire, that  the  Railroad  Commission  of  the  state  should  pre- 
scribe rules  and  regulations  upon  the  subject  to  which  it  relates, 
and  evidently  the  Commission,  to  meet  this  purpose  and  intent 
of  the  statute,  promulgated  the  rule  admitted  in  evidence  over 
the  objections  of  the  plaintiff,  and  of  the  admission  of  which  it 

eomplains  in  the  assignment  of  error  under  consideration.     We 
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think,  therefore,  tbe  rule  woB  properly  admitted,  and  the  assign- 
ment will  be  overruled. 

[3]  The  second  assignment  of  error  is  to  the  effect  that  the 
court  erred  in  admitting  the  testimony  of  the  witness  W.  Bruce 
Luna  tiiat  it  was  the  custom  of  the  Postoffice  Department  at 
Dallas,  Texas,  to  observe  the  following  Monday  as  a  holiday 
when  a  legal  holiday  falls  on  the  Sunday  preceding.-  The 
propositions  under  this  assignment  are,  first,  that  a  statute  can- 
not be  varied  by  proof  of  local  custom  or  usage;  and,  second, 
that  the  custom  of  the  postoffice  as  to  the  observance  of  the  day 
in  question  as  a  holiday  has  no  tendency  to  show  a  custom  upon 
the  part  of  railways  in  the  city  of  Dallas  as  to  the  observance  of 
such  day  as  a  holiday.  The  2d  day  of  March,  among  a  number 
of  others,  is  declared  by  statute  of  this  state  to  be  a  holiday  "on 
which  all  the  public  offices  of  the  state  may  be  closed,  and  shall 
be  treated  and  considered  as  Simday  or  the  Christian  Sabbath 
for  all  purposes  regarding  the  presenting  for  payment  or  accept- 
ance and  of  protesting  for  and  giving  notice  of  the  dishonor  of 
bills  of  exchange,  bank  checks,  and  promissory  notes  placed  by 
the  law  upon  the  footing  of  bills  of  exchange."  Rev.  Stat.  1911, 
art.  4606. 

Kule  2  of  the  Railroad  Commission,  referred  to  in  discussing 
the  defendant's  first  assignment  of  error,  prescribes  that  rail- 
road companies  "shall  promptly  receive  and  issue  bills  of  lading 
for  carload  freight,  and  transport  the  same  at  a  rate  of  not  less 
than  an  average  of  thirty  (30)  miles  per  day  of  twenty-four 
hours,  exclusive  of  Sundays  and  legal  holidays." 

IN^either  the  statute  nor  the  rule  makes  any  provision  for  the 
observance  of  the  following  Monday  when  the  holiday  falls  on 
Sunday,  and  the  question  is:  Can  the  defendant  excuse  itself 
for  not  moving  the  plaintiff's  shipment  on  Monday,  March  3, 
1913,  and  avoid  the  penalty  provided  by  law  for  unjust  dis- 
crimination or  delay,  by  showing  a  custom  in  such  case  not  to  do 
so  ?  It  is  well  established  that  a  custom  or  usage  repugnant  to 
the  express  provisions  of  a  statute  is  void,  and  that,  whenever 
there  is  a  conflict  between  a  custom  or  usage  and  a  statutory 
regulation,  the  statutory  regulation  must  control.  12  Cyc.  1054. 
So,  too,  if.  a  statute  has  given  a  definite  meaning  to  any  particu- 
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lar  word,  no  evidence  of  custom  will  be  admitted  to  attach  any 
other  meaning.     12  Cyc  1055. 

Gulf,  C.  &  S.  F.  K.  Co.  V.  McOown,  —  Tex.  Civ.  App.  — , 
25  S.  W.  435,  was  a  suit  to  recover  damages  under  our  statute 
for  failure  of  the  railway  company  to  deliver  a  carload  of  com 
upon  tender  by  the  owner  of  the  amoimt  of  freight  charges,  as 
shown  by  the  bill  of  lading.  Among  the  defenses  set  up  by  the 
company  was  a  custom  of  railroads  in  the  United  States  to  re- 
quire the  surrender  of  the  bill  of  lading  before  the  delivery  of 
freight,  and  that  the  plaintiff  had  refused  to  do  this  or  give  an 
indemnity  bond  demanded  in  lieu  of  such  surrender.  The  court 
held  that  the  failure  of  the  defendant  to  comply  with  article 
4258a,  Rev.  Civ.  Stat,  requiring  railway  companies  to  deliver 
freight  on  tender  by  the  owner  of  the  freight  chaises,  as  shown 
by  the  bill  of  lading,  was  not  excused  by  the  refusal  of  the  owner 
to  surrender  the  bill  of  lading,  or  to  give  an  indemnity  bond  in 
lieu  thereof,  and  upon  the  question  of  custom  said: 

"It  [the  custom]  cannot  deprive  one  of  a  legal  right  without 
his  consent  and  without  compensation;  it  cannot  make  contracts 
for  parties;  it  can  in  some  cases  construe  the  terms  used  in  a 
contract ;  but  it  is  not  a  good  custom  if  it  is  imreasonable  or  con- 
trary to  law.     The  custom  contended  for  cannot  be  enforced." 

Likewise  we  think  it  must  be  held  that  the  custom  set  up  by 
the  defendant  in  the  case  at  bar  to  excuse  itself  from  transport- 
ing or  delivering  the  shipment  in  question  to  its  connftcting 
carrier  at  Dallas  on  Monday,  March  3,  1913,  cannot  be  enforced 
under  the  statute  and  regulations  of  the  Railroad  Commission 
as  they  existed  on  that  day.  The  observance  of  that  day  as  a 
legal  holiday  was  not  authorized,  as  heretofore  indicated,  by 
either  the  statute  or  a  rule  or  regulation  prescribed  by  the  Rail- 
road Commission.  In  the  absence  of  some  provision  of  the 
statute  or  rule  of  the  Commission  authorizing  the  observance  of 
Monday  as  a  legal  holiday  when  the  holiday  falls  on  the  pre- 
ceding Sunday,  a  carrier  in  this  state  cannot  justify  and  excuse 
its  failure  to  transport  or  deliver  a  shipment  received  by  it  on 
that  day,  on  the  ground  that  a  custom  prevailed  to  recognize  and 
observe  that  day  as  a  legal  holiday.  The  specific  day  named  by 
the  statute  as  a  holiday  cannot  be  varied  by  evidence  of  a  custom 
that  some  other  day  was  observed  as  such. 
P.U.R.1916B. 
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[4]  But  the  defendant  cantends  that  the  evidence  introduced 
in  this  case,  and  of  which  the  plaintiff  complains,  does  not  have 
the  effect  to  vary  a  statute,  or  the  definition  thereof,  by  proof  of 
a  local  custom  or  usage;  that  it  is  nothing  but  the  application 
of  the  rule  or  regulation  of  the  Railroad  Commission  in  force 
with  respect  to  the  subject.  The  contention  is  based  upon  a  tele- 
gram received  by  the  attorneys  for  the  defendant,  which  was  in- 
troduced in  evidence,  from  the  chairman  of  the  Railroad  Com- 
mission, in  reply  to  one  sent  by  them,  stating  that  March  2, 
1913,  fell  on  Sunday,  that  the  postoffice  and  banks  in  Dallas 
observed  March  Cd  as  holiday,  and  asking  if  there  was  "any 
ruling  of  Railroad  Commission  that  in  such  a  case  March  3d 
should  be  excluded  in  movement  of  carload  freight  under  rule 
2  as  to  transportation  of  carload  shipments?"  The  telegram 
in  question  reads  as  follows: 

Yours  9th.  Commission's  tariff  simply  says  Sundays  and 
legal  holidays,  when  holidays  fall  on  Sunday  the  custom  being 
generally  to  consider  Monday  as  holiday,  Commission  would 
recognize  Mondxy  as  free  time. 

[Signed]     Allison  Mayfield,'  Chairman. 

This  telegram  fails  to  show  that  the  Railroad  Commission 
had  promulgated  a  rule  or  regulation  to  the  effect  that,  when  a 
holiday  falls  on  Sunday,  railway  companies  were  authorized  to 
observe  the  following  Monday  as  such.  It  is  but  the  statement 
of  the  chairman  of  the  Commission  to  the  effect  that  if  a  holiday 
should  fall  on  Sunday,  and  there  was  a  custom  generally  to 
consider  Monday  as  a  holiday,  the  Commission  would  recognize 
Monday  as  such.  The  tel^ram  does  not,  therefore,  in  out 
opinion,  sustain  the  contention  of  the  defendant,  and  we  think 
the  admission  of  the  evidence  of  the  custom  sought  to  be  estab- 
lished by  the  defendant,  over  the  objection  of  the  plaintiff,  was 
error  which  requires  a  reversal  of  the  case.  Clearly,  rule  2, 
which  was  introduced  in  evidence,  does  not,  expressly  or  by 
implication,  authorize  the  observance  of  Monday  as  a  holiday 
when  a  holiday  fall^  on  the  Sunday  preceding,  and  the  mere 
statement,  made  by  the  chairman  of  the  Commission  in  the  tele- 
gram referred  to,  would  not  warrant  this  court  in  holding  that 
P.U.R.1916B. 
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such  was  the  effect  of  the  rule.  Furthermore,  we  think  it  toay 
be  gravely  doubted  that  under  the  custom  shown  by  the  evidence 
in  this  case  the  Eailroad  Commission  would  ^^recognize  as  free 
time"  Monday,  March  3,  1913.  The  custom  was  not  showQ 
to  be  general.  The  extent  of  the  evidence  is  that  the  postoffice, 
and  the  banks  in  Dallas,  and  the  defendant,  observed  Monday 
as  a  legal  holiday  when  a  holiday  fell  on  Sunday.  There  is 
absolutely  no  evidence,  so  far  as  we  have  been  able  to  discover, 
showing  that  such  was  the  custom  of  any  other  railroad  in  or 
out  of  Texas ;  and  it  may  be  doubted,  from  the  character  of  the 
evidence  introduced  on  the  subject,  that  it  was  the  custom  of  the 
defendant  to  observe  Monday  as  a  holiday  when  a  holiday  fell 
on  the  preceding  Simday,  in  so  far  as  the  movement  and  de- 
livery of  carload  shipments  were  concerned.  To  prove  that 
such  was  the  custom  of  defendant,  H.  J.  Fitzgerald  was  in- 
troduced, and  he  testified  that  the  defendant  in  the  matter  of 
demurrage  has  a  custom,  rule,  or  order  with  reference  to  holi- 
days.   He  further  said : 

"The  rule  in  effect  in  March,  1913,  as  to  free  time,  that  the 
Houston  &  Texas  Central  Railroad  Company  would  allow  its 
patrons,  is  as  follows : 

"  ^Houston  &  Texas  Central  Eailroad  Company. 
"  'Circular  No.  913.     All  Agents: 

"  't'or  your  information  and  guidance  I  quote  you  below 
legal  holidays  in  Texas  for  which  free  time  can  be  allowed  in 
demurrage  record: 

"  'March  2d.    Texas  Independence  Day. 

''  'May  30th,     Decoration  Day.' 

^'With  the  exception  of  Decoration  Day,  all  holidays  falling 
on  Sunday  are  observed  on  Monday.  When  Decoration  Day 
falls  on  Sunday,  the  preceding  Saturday  is  observed.  Those 
are  the  rules  we  have  been  following  since  1909." 

All  the  evidence  admitted  on  the  question  of  .custom  should 
have  been  excluded,  and  because  of  its  improper  admission,  and 
hurtful  effect  upon  the  rights  of  the  plaintiff,  the  judgment  of 
the  court  below  is  reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 

Rehearing  denied  October  16,  1915. 
P.U.R.1916B. 
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VERMONT  PUBIilO  SERVICB  COMMISSION. 

CITIZENS  OF  ST.  ALBANS 

V. 

VERMONT  POWER  &  MANUFACTURING  COMPANY. 

[No.  329.] 

Discrimination'^  Rates '^Electricity '^Capacity    of    service    connect 
M€m«  — l^reporednaM  to  serve, 

1.  Primary  electric  meter  rates  varying  according  to  the  total 
watt  demand  of  lamps  or  other  installations  are  not  unjustly  dis- 
criminatory, in  view  of  the  facts  that  advantage  from  a  flat  rate  would 
be  offset  by  loss  of  secondary  rates  for  use  in  excess  of  such  demand^ 
and  that  a  flat  rate  would  not  equitably  distribute  the  part  of  the 
cost  dependent  upon  station  capacity. 

Rates -^  Electric  lighting '^  Effect  of  introduction  of  Mazda  lamps, 

2.  The  smaller  amount  of  current  used  by  Mazda  lamps  than  by 
fuperseded  carbon  lamps  doss  no|  justify  an  increase  in  rates  to  meet 
all  of  the  resulting  loss  in  revenue,  since  the  consumer  is  entitled  to 
some  part  of  the  benefit  derived  from  the  introduction  of  modern 
equipment. 

IHscrimination'^  Rates '^Electricity'^  Exclusion   of  stmilar  service 
front  rate. 

3.  The  exclusion  of  ordinary  housekeeping  electrical  devices  from 
participation  in  a  rate  for  heating  and  cooking  devices  is  discrimina- 
tory. 

Viscrimination'^  Rates  "'Electricity  ^Exclusion  of  dissimilar  serv' 
ice. 

4.  The  exclusion  of  dynamos  and  generators  for  electric  light  from 
participation  in  an  industrial  power  rate  is  not  discriminatory. 

Ttiscrimination  "^  Rates ''' Regressive  step  form  of  quantity  discounts. 

5.  A  block  system  was  substituted  for  a  regressive  step  form  of 
electoical  quantity  discounts, — held  discriminatory. 

[December  18,  19X5.] 

Petition  by  consumers  that  proposed  electric  rates  of  the  Ver- 
mont Power  &  Manufacturing  Company  are  exorbitant,  unrea- 
sonable, unequal,  and  discriminatory.  The  claim  that  the  rates 
were  excessive  was  abandoned  on  the  hearing,  the  exclusion  of 
housekeeping  devices  from  participating  in  the  rate  for  heating 
and  cooking,  and  the  step  form  for  quantity  discounts,  were  held 
to  be  discriminatory,  but  in  other  respects  the  petition  was  not 
sustained. 

Appearances:     S.   E.  Royce,  H.  Elmer  Wheeler,  Marshall 

P.U.R.1916B. 
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Alexander,  for  the  petitioner;  Warren  R.  Austin  for  the  pe- 
titionee. 

By  the  Commission :  This  is  a  petition  brought  by  customers 
of  the  petitionee,  alleging  that  certain  tariffs  filed  by  the  peti- 
tionee effect  increases  in  rates  for  electric  current  which  are 
exorbitant  and  unreasonable,  and  further  that  said  new  rates 
are  unequal  and  discriminatory  without  reason  and  justification. 

The  petition  specificklly  alleges: 

1.  The  proposed  new  controller  rate  increases  the  price  of 
current  to  consumers  using  controllers  more  than  140  per  cent 

2.  The  proposed  new  meter  rate  ^'class  ^A'  residences"  estab- 
lishes a  basis  upon  which  consumers  in  exactly  the  same  class 
and  condition  will  have  to  pay  unequal  rates  for  current  con- 
sumed. For  instance,  one  consumer  who  has  in  his  residence  say 
fifty  light  sockets  and  consumes  in  a  month  say  fifty  kilowatts 
of  current  would  be  charged  for  that  amount  about  42  per  cent 
more  than  his  neighbor  who  consumed  the  same  amount  of  cur- 
rent but  had  in  his  house  only  twenty  light  sockets.  The  effect 
of  tiie  new  rate  would  be  thus  unequal  and  discriminatory  in 
practically  all  cases,  some  more  and  some  less. 

3.  The  "class  *B'  commercial"  rate  proposed  would  be  unjust 
and  discriminatory  for  the  same  or  similar  reasons. 

4.  Unless  the  consumer  under  the  last-named  class  accepts  the 
unjust  method  proposed  upon  which  to  base  the  charges  against 
him,  he  is  required  to  stand  the  extra  expense  of  a  "demand 
indicator"  to  partially  correct  such  unjust  basis. 

6.  The  "class  *C'  commercial"  rate  and  basis  proposed  are 
discriminatory  against  other  consumers  under  practically  iden- 
tical or  similar  conditions. 

6.  In  "class  T'  general"  the  exclusion  of  power  used  for  "the 
operation  of  dynamos  or  generators  for  electric  lighting  pur- 
poses" is  discriminatory  and  monopolistic 

After  due  notice,  a  hearing  was  had  at  the  time  and  place  and 
with  the  appearances  above  noted. 

The  class  A  residence  rate  questioned  by  the  petition  provides 
for'  a  minimum  charge  of  50  cents  per  kilowatt  a  month  for  each 
meter  installed  or  service  connected,  and  for  each  additional 
kilowatt  of  capacity  or  fraction  thereof  an  addition  of  50  cents 
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to  the  minimum  charge.  A  price  of  12  cents  per  kw.  hr.  is 
charged  for  the  first  hour's  use  (30  hours  per  month)  of  demand. 
A  price  of  6  cents  per  kw.  hr.  is  (barged  for  the  balance  of  cur- 
rent used  during  the  month.  Demand  is  computed  as  the  number 
of  watts  equivalent  to  the  total  number  of  sockets  connected 
multiplied  by  25.  A  discount  of  10  per  cent  is  allowed  on  all 
bills  paid  fifteen  days  from  date,  and  a  discount  of  5  per  cent 
on  bills  paid  within  thirty  days  from  date. 

The  above  rate  superseded  a  flat  rate  of  14  cents  per  kw.  hr. 
with  a  minimum  charge  of  50  cents  per  month  for  a  connected 
load  of  less  than  one  kilowatt  with  discounts  of  2  cents  per  kw. 
hr.  for  payment  within  fifteen  days  from  date  of  bill  and  step 
quantity  discounts  of  from  5  per  cent  to  15  per  cent  where  the 
bills  exceeded  $10  a  month. 

The  new  controller  rate  is  $12  a  year  for  each  100  watts  of 
the  maximum  demand,  measured  and  determined  by  an  approved 
form  of  current  limiting  device  or  controller.  No  contract  to  be 
for  less  liian  100  watts  of  maximum  demand  or  for  a  period  of 
less  than  one  year.  The  discounts  on  the  control!^  rate  are  the 
same  as  for  the  new  class  A  residence  rate.  This  controller  rate 
superseded  a  rate  based  on  the  use  of  a  limited  number  of  lamps 
in  connection  with  a  "maximum  demand  controller."  The  old 
rate  was  $3  net  per  annxmi  for  each  16  c.  p.  lamp,  with  provision 
that  the  contract  should  be  for  one  year,  should  not  be  for  less 
than  6  or  more  than  25  lamps,  and  that  a  deposit  should  be  made 
equal  to  the  value  of  the  controller,  said  deposit  to  be  returned 
at  the  termination  of  service  less  a  sum  amounting  to  10  per  cent 
per  annum  for  depreciation  upon  the  controller. 

The  class  B  commercial  rate,  which  is  attacked  by  the  petition, 
provides  for  a  minimum  charge  for  50  cents  per  kilowatt  per 
month  for  each  meter  installed  or  service  connected,  and  an  ad- 
dition of  50  cents  per  month  to  the  minimum  charge  for  each 
additional  kilowatt  of  capacity  or  fraction  thereof.  A  primary 
rate  of  12  cents  per  kw.  hr.  is  charged  for  the  first  hour's  use 
(30  hours  per  month)  of  demand,  with  a  secondary  rate  of  6 
cents  per  kw.  hr.  for  the  balance  of  current  used  during  the 
month.  The  demand  is  computed  as  the  total  capacity  in  watts 
of  all  lamps  or  other  devices  connected  to  the  lighting  circuit,  or 
may  be  determined  by  an  approved  demand  indicator  to  be  fur- 
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nished  aud  installed  at  the  expense  of  the  customer.  The  dis- 
count for  prompt  payment  is  the  aanp[e  as  that  of.  the  class  A 
residence  rate.  An  additional  quantity  discount,  computed  an- 
nually upon  current  used  during  the  year,  is  allowed  upon 
amounts  paid  therefor.    This  quantity  discount  is  as  follows : 


Kw.  hr.  per  annum 


Discount 


1.500—  2,000  . 
2,001—  2,500  . 

2.501—  3,500  . 
3,501—  5,000  . 
5,001—  6,500  . 
6,501—  7,500  , 
7,501—10,000  . 


5  % 

1\% 

10  % 

\2\% 

15  % 

20  % 


The  class  C  commercial  rate  complained  of  covers  current 
used  by  transient  hotels,  hospitals,  and  sanatoriums,  the  rate  and 
conditions  of  service  therefor  being  the  same  as  prescribed  by 
class  B  commercial  rate,  with  the  exception  that  the  demand  is 
computed  in  watts  as  only  30  per  cent  of  the  total  number  of 
sockets  conn|cted  multiplied  by  25.    . 

The  class  F  general  rate  is  for  current  for  industrial  motor 
service,  heating,  charging  storage  batteries,  electric  furnaces  and 
cooking,  electrolytic  service,  but  not  including  the  operation  of 
dynamos  or  generators  for  electric  lighting  purposes.  The  price 
for  this  service  is  7  cents  per  kw.  hr.  with  a  minimum  charge  of 
$1  a  month  for  each  kilowatt  of  capacity  connected,  subject  to 
the  following  quantity  discounts : 


50  to 

100  kw. 

hr. 

per 

month 

101  to 

200  kw. 

hr. 

i( 

tt 

201  to 

300  kw. 

hr. 

tt 

tt 

301  to 

400  kw. 

hr. 

ft 

t( 

401  to 

600  kw. 

hr. 

u 

tt 

601  to 

SOO  kw. 

hr. 

tt 

it 

801  to 

1,000  kw. 

hr. 

tt 

tt 

1,001  to 

1,200  kw. 

hr. 

t< 

tt 

1,201  to 

1,400  kw. 

hr. 

tt 

tt 

1,401  to 

1,600  kw. 

hr. 

tt 

tt 

1,601  to 

1,800  kw. 

hr. 

tt 

tt 

1,801  to 

2,000  kw. 

hr. 

tt 

tt 

2,001  to 

2,300  kw. 

hr. 

tt 

tt 

2,301  to 

2,600  kw. 

hr. 

tt 

tt 

2,601  to 

3,000  kw. 

hr. 

tt 

tt 

3,001  to 

3,500  kw. 

hr. 

H 

ft 

3,501  to 

4,000  kw. 

hr. 

tt 

tt 

4,001  to 

5,000  kw. 

hr. 

tt 

tt 

5,001  to 

6,000  kw. 

hr. 

tt 

tt 

6,001  to 

8,000  kw. 

hr. 

tt 

tt 

8,001  to  10,000  kw. 

hr. 

It 

.  it 

10,000  and  above  kw. 

hr. 

special  disc 
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10% 
15% 
20% 
25% 
30% 
35% 
40% 
46% 
60% 
53% 


special  discount  according  to  quantity  used. 


58% 
60% 
62% 
64% 
66% 
68% 
70% 
71% 
72% 
73% 
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There  is  a  further  class  F  general  rate  which  is  limited  to 
electrical  current  for  industrial  motor  service,  cooking,  heating, 
charging  storage  batteries,  electric  furnaces,  and  electrolytic 
service  used  exclusively  between  the  hours  of  7  a.  m.  and  4  p.  m. 
during  the  months  of  October,  November,  December,  January, 
February,  and  March  or  between  the  hours  of  7  a.  m.  and  6  ;30 
p.  m.  during  the  months  of  April,  May,  June,  July,  August,  and 
September.  The  price  per  kw.  hr.  for  this  service  is  $.055  with 
a  minimiun  charge  of  $1  per  month  for  each  kilowatt  of  capacity 
connected,  subject  to  the  quantity  discounts  provided  for  class 
F  general,  which  are  above  set  forth. 

At  the  hearing,  the  petitioners  abandoned  any  claim  that  the 
petitionee  is  receiving  any  larger  gross  revenue  under  the  pres- 
ent rates  that  it  is  justly  and  reasonably  entitled  to,  but  still 
contended  that  the  rates  complained  of  are  unequal  and  dis- 
criminatory. 

[1]  As  to  the  class  A  residence,  the  class  B  commercial,  and 
the  class  C  rates,  the  petitioners  claim  that  the  "element  of  de-. 
mand"  ought  not  to  be  recognized,  and  that  as  an  alternative  for 
the  present  class  A,  class  B,  and  class  C  rates,  single  rates  at  an 
equalized  price  would  be  preferable.  They  say,  however,  that  the  • 
small  advantage  that  would  accrue  from  this  to  some  consumers 
would  be  fully  counterbalanced  by  the  loss  of  the  opportunity 
now  afforded  to  consumers  to  use  current  in  excess  of  the  "de- 
mand" at  a  secondary  rate  of  6  cents  per  kw.  hr.,  which  is  no 
doubt  considerably  lower  than  any  single  uniform  rate  that  could 
be  fixed  in  justice  to  the  petitionee  would  be.  The  petitioners 
finally  urge  that  the  demand  be  computed  upon  a  basis  of  leaving 
out  inactive  fixtures,  or  by  using  a  percentage  of  the  connected 
load  instead  of  the  whole. 

The  Commission  does  not  look  with  favor  upon  the  suggestion 
that  a  flat  rate  is  preferable  to  the  rates  in  question.  The  ele- 
ment of  preparedness  to  serve  on  the  part  of  the  company  in  com- 
puting electric  rates  is  now  well  recognized. 

An  analysis  of  total  station  expense  of  seventy  of  the  smaller 

central  stations  in  the  eastern  states  which  was  made  by  Mr.  S. 

E.  Doane,  and  is  contained  in  a  paper  read  before  the  National 

Electric  Light  Association,  shows  the  relative  proportion  of  cost 

which  depends  upon  the  number  of  kw.  hr.  generated  to  be  37.9 
P.U.R.1916B. 
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per  cent,  the  relative  proportion  of  cost  which  depends  upon  the 
number  of  consumers  connected  and  served  to  be  11.3  per  cent, 
and  the  relative  proportion  of  cost  which  depends  upon  the  ca- 
pacity of  the  station,  which  in  turn  depends  upon  the  "demand,'* 
to  be  50.8  per  cent. 

That  part  of  cost  dependent  upon  station  capacity  is  largely 
proportionate  to  the  capacity  of  the  aggregate  installation  of  con- 
sumers. The  revenue  to  meet  this  part  of  cost  must  be  and  is 
derived  from  the  sale  of  current  to  consumers.  The  nearer  to 
capacity  a  consumer  approaches  in  an  even  and  constant  use  in 
his  particular  installation,  the  greater  is  his  proportionate  con- 
tribution to  meeting  this  portion  of  cost  which  id  dependent  upon 
station  capacity,  and  the  nearer  all  the  consumers  approach  this 
character  of  use,  the  less  is  the  cost  dependent  upon  station  ca- 
pacity per  kw.  hr.  of  production.  Consequently  a  consumer's 
ratio  of  current  consumption  to  tiie  capacity  of  his  installation 
should  determine  whether  he  shall  receive  a  relatively  low  rate 
or  not.  A  flat  rate  would  in  no  wise  distribute  this  portion  of 
cost  which  depends  upon  station  capacity  equably  among  the  con- 
sumers, unless  the  consumption  of  current  were  nearly  equal 
among  them,  which  is  not  the  fact  in  the  present  case.  The 
petitionee  is  a  company  whose  customers  have  installations 
which  are  moderate  in  size.  The  largest  group  of  class  A  cus- 
tomers has  a  maximum  demand  of  12  kw.  hr.  The  largest 
group  of  class  B  customers  has  a  maximum  demand  of  8  kw.  hr. 
The  largest  current  consumption  by  any  group  of  class  A  cus- 
tomers in  the  months  of  December,  1914,  and  June,  1915,  was 
the  group  having  a  maximum  demand  of  12  kw.  hr. 

We  are  of  the  opinion  that  some  form  of  demand  rate  is  the 
most  satisfactory  type,  and  that  the  Wright  demand  rate,  of 
which  class  A,  B,  and  C  rates  in  question  are  examples,  is  the 
most  satisfactory  rate  for  small  users  and  for  a  lighting  company 
whose  customers  are  mostly  of  that  class.  The  petitioners  sug- 
gest in  their  brief  a  computation  of  consumers'  demand  upon  a 
portion  or  percentage  of  installation.  Any  such  change  in  com- 
puting demand,  if  substantial,  would  result  in  a  reduction  of 
revenue,  unless  the  present  primary  and  secondary  rates  for  cur- 
rent were  raised.  The  petitioners  admitted  that  the  petitionee 
is  not  receiving  more  than  an  adequate  revenue.     The  Commis- 
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Bion  is  of  the  opinion  that  these  primary  and  secondary  rates  for 
current  should  not  be  increased.  Further  we  are  of  the  opinion 
that  these  class  A,  B,  and  C  rates  are  equal,  and  not  discrimina- 
tory as  between  customers  when  the'elements  above  aet  forth  are 
considered. 

The  form  of  the  annual  quantity  discount  made  on  class  B 
commercial  business  is  not  warranted.  The  discount  is  regres- 
sive, and  should  be  changed.  The  class  C  commercial  rdte  is 
approved  for  the  reasons  above  stated,  with  the  exception  of  the 
quantity  discount  therein  provided  which  is  the  same  as  that 
discount  in  the  class  B  rate,  and  is  subject  to  the  same  infirmity. 

[2]  The  attack  on  new  controller  rate  was  waived  at  the  hear- 
ing, the  petitioners  stating  in  their  brief:  "We  do  not  care  to 
make  any  objection  to  the  present  rates  or  r^ulations  (referring 
to  the  controller  rate),  but  we  do  not  think  this  service  should  be 
allowed  to  be  discontinued." 

The  increase  in  this  new  controller  rate  over  the  old  is  exactly 
in  inverse  proportion  to  the  reduction  in  current  consumption 
between  the  old  16  c  p.  carbon  lamp  and  the  20  c.  p.  Mazda. 
The  consumer  gets  as  much  or  more  light  with  the  Mazda  lamp 
under  the  new  rate  as  he  did  with  the  carbon  lamp  under  the 
old,  but  only  about  half  the  current.  We  think  this  rate  as  high* 
as,  and  perhaps  higher  than,  it  should  be.  The  consumer  is  en- 
titled to  some  part  of  the  benefit  derived  from  the  introduction 
and  use  of  modem  current  saving  equipment,  and  the  company 
should  provide  for  a  part  of  the  loss  in  revenue  occasioned  there- 
by by  finding  a  different  market  for  the  current  saved.  Thi» 
form  of  service  should  be  continued,  and  though  the  rate  is  not 
now  questioned,  we  suggest  that  some  reduction  thereof  should 
be  considered  by  the  company. 

[3]  The  petitionee  has  a  rate  called  ^^class  E  general,'^  which 
is  not  specifically  mentioned  in  the  petition,  but  is  criticized  in 
the  petitioner's  brief.  This  rate  is  5  cents  per  kw.  hr.  for  cur- 
rent for  the  operation  of  heating  and  cooking  devices,  subject  to 
the  cash  and  quantity  discounts  specified  in  the  class  B  rate, 
provided  the  consumer  also  uses  electricity  for  other  service. 
There  is  a  minimum  charge  of  50  cents  per  month  for  each  meter 
installed  or  service  connected  if  current  is  used  for  heating  and 

cooking  purposes  only.  The  petitioners  claim  this  rate  should  be 
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extended  to  cover  such  other  devices  as  are  in  use  for  domestic 
and  other  small  power  purposes. 

There  is  an  adequate  industrial  power  rate  provided  by  the 
class  F  general  rate  above  referred  to.  An  extension  of  the  class 
E  general  rate  to  cover  the  use  of  current  for  all  electrical  de- 
vices used  exclusively  in  the  ordinary  housekeeping  of  the  con- 
sumer, but  do  not  include  the  use  of  current  for  industrial  motor 
service,  charging  storage  batteries,  electric  furnaces,  and  elec- 
trolytic service,  and  tjie  operation  of  dynamos  and  generators 
for  lighting  purposes,  should  be  permitted  under  thia  class  E 
rate. 

[4]  The  petitioners  complain  that  the  class  F  general  rate 
should  be  extended  to  permit  the  consumer  to  run  a  motor  in 
"operating  a  generator  for  lighting  purposes,"  and  that  the  ex- 
clusion of  the  operation  of  dynamos  and  generators  for  electric 
lighting  purposes  should  be  striken  from  the  rate.  The  company 
has  an  adequate  lighting  rate,  and  to  permit  a  consumer  to  cur- 
tail the  company's  sale  of  current  for  lighting  by  converting  the 
current  sold  for  power  to  lighting  purposes  would  introduce  an 
anomalous  situation  which  this  Commission  does  not  care  to 
indorse. 

•  [5]  The  discounts  provided  for  under  class  F  rates  are  un- 
warranted in  that  they  are  regressive  and  result  in  consumers 
paying  more  for  a  smaller  than  for  a  larger  quantity  of  current 
These  discounts  should  be  corrected. 

We  are  convinced,  without  regard  to  the  petitioner's  admis- 
sions as  to  the  revenue  of  the  petitionee^  that  the  class  A,  B,  C, 
E,  and  F  rates  are  high  enough.  We  will  not  look  with  favor 
upon  any  increase,  either  in  amount  or  by  change  of  form,  of  any 
of  these  rates  by  the  company  or  any  successor  to  its  business, 
unless  new  circumstances  arising  in  the  future  would  warrant 
it. 

That  there  may  be  no  ambiguity,  it  may  be  stated  that  the 
company  has  heretofore  treated  the  discounts  criticized  as  step, 
and  not  as  block,*  discounts. 

It  is  ordered  that  the  Vermont  Power  &  Manufacturing  Com- 
pany, or  any  successor  in  the  operation  of  its  business,  shall  with- 
in thirty  days  from  the  date  of  this  order  so  modify  its  tariff  as 
to  class  E  general  and  class  E  general  limited  rates  to  include 
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therein  the  sale  of  electrical  energy  for  the  operation  of  ap- 
pliances ordinarily  used  in  domestic  housekeeping,  excluding, 
however,  industrial  motor  service,  charging  storage  batteries, 
electric  furnaces  and  electrolytic  service,  and  the  operation  of 
dynamos  or  generators  for  electric  lighting  purposes,  and  to  file 
such  modification  of  tariff  with  this  Commission.  The  Vermont 
Power  &  Manufacturing  Company,  or  any  successor  in  the  opera- 
tion of  its  business,  is  further  ordered  within  thirty  days  from 
date  of  this  order  to  submit  to  this  Commission  for  its  approval 
a  block  form  of  quantity  discounts  on  class  B  commercial,  class 
C  commercial,  class  E  general,  class  F  general,  and  class  F  gen- 
eral limited  rates  in  place  of  the  step  form  of  quantity  discounts 
now  in  force,  said  block  system  of  discounts  to  be  so  framed  as 
not  to  decrease  the  present  discounts  upon  the  existing  rates,  and 
as  soon  as  said  discounts  shall  have  been  approved  by  the  Com- 
mission  to  file  the  same  as  part  of  the  tariffs. 

Public  Service  Commission  of  Vermont,  Robert  C.  Bacon^ 
Wm.  R.  Warner. 


WASHINGTON  PUBLIC  SBRVICB  COMHISSIOK, 

CAEBON  HILL  COAL  COMPANY 

v. 

NOBTHEBN  PACIFIC  EAILWAY  COMPANY  et  al. 

[No.  1883.] 

Rates '^  BaUroiids '^  Through  route  and  joint  rate -^  ReasonahlenesB 
of.  rate. 

Railroad  companies  were  required  to  establish  a  through  route 
and  joint  rate  for  ooal  transported  betweai  certain  points,  where 
such  rate  would  produce  ton -mile  earnings  for  each  company  equal  to 
their  average  ton-mile  earnings  in  the  whole  state  made  under  more 
expensive  conditions,  where  the  through  rate  compared  favorably  with 
other  similar  rates  voluntarily  established,  and  where  the  sum  of  the 
local  rates  or  any  amount  beyond  the  through  rate  would  be  prohibited 
and  harmful  in  that  it  would  result  in  the  displacement  of  coal  by  oil 
produ&d  outside  the  state. 

[November  13,  1915.] 

CoMPLAiiNT  by  the  Carbon  Hill  Coal  Company  to  compel  the 
Northern  Pacific  Kailway  Company  and  the  Great  Northern 
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Railway  Company  to  establish  a  through  route  and  joint  rate  for 
the  transportation  of  coal  between  the  Wilkeson  group  of  stations 
and  Mount  Vernon  and  directly  intermediate  points;  the  route 
and  a  ciirload  maximum  rate  of  $1.35  per  gross  ton  was  ordered 
to  be  established.  Carload  freight  was  also  ordered  to  be  carried 
between  the  points  without  being  transferred  from  the  original 
cars. 

By  the  Commission :  This  cause  came  on  for  hearing  before 
the  Public  Service  Commission  of  Washington  on  June  14,  1915, 
at  Tacoma,  Washington.  Commissioners  Arthur  A.  Lewis  and 
Frank  R.  Spinning  were  present.  Complainant  was  represented 
by  Messrs.  Huffer  &  Hayden,  its  attorneys;  respondent  Great 
N'orthem  Railway  Company  was  represented  by  Judge  F.  V. 
Brown,  its  attorney.  Respondent  Northern  Pacific  Railway 
Company  interposed  no  defense  to  the  complaint,  and  was  not 
represented  at  said  hearing  by  counsel.  Witnesses  were  sworn 
and  examined  and  cause  continued. 

On  September  24,  1915,  hearing  was  resumed  at  Tacoma, 
Washington,  Conmiissioner  Frank  R.  Spinning  being  present 
and  the  parties  being  represented  as  hereinbefore  stated.  Fur- 
ther testimony  was  introduced  and  cause  submitted. 

The  Commission  having  considered  the  evidence,  and  being 
fully  advised  in  the  premises,  makes  the  following: 

FINDINGS  OF  FACT. 

I.  That  complainant  is  a  corporation  engaged  in  mining,  pro- 
ducing, and  shipping  coal  from  Wingate,  in  Pierce  county,  Wash- 
ington (a  station  in  the  Wilkeson  group  hereinafter  referred  to), 
to  various  points  in  the  state  of  Washington,  among  which  points 
of  shipment  is  Skagit  Crossing,  a  station  located  on  the  Great 
TsTorthem  Railway  line  in  Skagit  county,  Washington,  a  short 
distance  south  of  Mount  Vernon. 

II.  Respondents,  Northern  Pacific  Railway  Company  and 
Great  Northern  Railway  Company,  are  corporations  owning, 
operating,  and  controUiijg  railroads  in  the  state  of  Washington 
for  public  use  in  the  conveyance  of  persons  and  property  for  hire 
within  said  state. 

III.  The  distances  between  the  city  of  Seattle  and  the  several 

points  in  the  Wilkeson  group,  via  Northern  Pacific  Railway, 
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range  from  37  to  61  miles.  From  Seattle  to  Wilkeson  the  dis- 
tance is  50.6  miles;  to  Fairfax,  59.4  miles;  to  Crocker,  41  miles; 
to  Wingate,  46  miles.  The  distance  between  Seattle  and  Skagit 
Crossing  by  Great  Northern  Railway  is  about  65  miles.  The 
distance,  from  Seattle  to  Mt  Vernon  is  71  miles.  In  the  trans- 
portation of  coal  from  points  in  the  Wilkeson  group  to  Skagit 
Crossing  the  Northern  Pacific  Railway  Company  receives  the 
coal  in  its  cars  loaded  by  the -shipper  at  points  of  origin,  moves 
same  to  Seattle,  and  places  cars  containing  such  coal  on  the  inter- 
change or  transfer  track  located  in  the  yards  of  the  Northern 
Pacific  Railway  and  Great  Northern  Railway,  south  of  the  King 
street  station  in  Seattle.  The  Great  Northern  Railway  receives 
the  cars  on  such  interchange  or  transfer  track,  transfers  same  to 
Interbay  by  a  switching  movement  of  a  number  of  cars,  common- 
ly called  a  "drag."  From  Interbay  to  Delta,  near  Everett,  the 
Great  Northern  Railway  Company  moves  the  cars  in  a  drag.  At 
Delta  the  cars  are  made  up  into  a  regular  freight  train,  and 
transferred  to  Skagit  Crossing,  where  cars  containing  coal  for 
that  point  are  set  out  on  the  tracks  of  the  English  Lumber  Com- 
pany, which  operates  a  steam  lo^ng  railroad  which  connects 
with  the  Great  Northern  Railway  at  or  near  Skagit  Crossing. 
The  English  Lumber  Company  moves  the  cars  from  Skagit 
Crossing  to  such  point  or  points  on  its  line  as  may  be  required, 
unloads  the  coal,  and  returns  the  empties  to  the  Great  Northern 
Railway  Company  at  Skagit  Crossing,  whereupon  the  Great 
Northern  Railway  Company  moves  the  empties  in  the  manner 
hereinbefore  described,  from  Skagit  Crossing  to  the  transfer  or 
interchange  track  south  of  the  King  street  station  in  Seattle,  at 
which  point  the  Northern  Pacific  Railway  Company  receives 
such  cars.  The  time  consumed  by  the  Great  Northern  Railway 
Company  in  moving  the  cars  from  Seattle  to  Skagit  Crossing  by 
the  method  described  runs  from  forty-eight  hours  to  seventy-two 
hours.  Practically  the  same  time  is  consumed  in  returning  the 
cars  from  Skagit  Crossing  to  point  of  delivery  to  Northern  Pacif- 
ic Railway  CcMnpany  in  Seattle.  The  Northern  Pacific  Railway 
Company  charges  the  Great  Northern  Railway  Company  a  per 
diem  per  car  for  the  time  intervening  between  delivery  to  the 
Great  Northern  Railway  Company  at  Seattle  and  return  to  the 
Northern  Pacific  Railway  Company  at  the  same  place.     This 
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charge  has  been  fixed  by  agreement  between  the  railway  com- 
panies mentioned,  and  represents  the  rental  value  of  a  coal  car. 

IV.  On  September  18,  1906,  the  Northern  Pacific  Kailway 
Company,  the  Gerat  Northern  Eailway  Company  concurring, 
published  a  joint  rate  for  coal  between  the  Wilkeson  group, 
which  includes  the  stations  of  Burnett,  Carbonado,  Crocker,  Cum- 
berland, Wingate,"  Enumclaw,  Fairfax,  Kangley  Junction,  Mel- 
mont,  Navy,  Nolte,  Occidental,  Palmer,  Spiketon,  Kavensdale, 
South  Prairie,  and  Wilkeson,  via  the  Northern  Pacific  Railway 
to  Seattle,  thence  via  Great  Northern  Railway  to  Mount  Vernon, 
of  $1.35  per  ton  of  2,240  poimds,  which  joint  rate  remained  in 
eifect  continuously  from  September  13,  1906,  until  a  short  time 
prior  to  the  commencement  of  this  proceeding  (having  been  car- 
ried in  various  tariffs  and  supplements,  the  last  being  Northern 
Pacific  Railway  tariff  No.  176E),  when  the  Northern  Pacific 
Railway  Company,  acting  under  the  belief  that  no  coal  was  mov- 
ing under  said  joint  rate,  canceled  said  rate,  in  which  action  the 
Great  Northern  Railway  Company  concurred. 

V.  The  local  rate  in  effect  for  transportation  of  coal  between 
Wilkeson  and  Seattle  by  the  Northern  Pacific  Railway  is  65 
cents  per  gross  ton.  The  local  rate  in  effect  for  transportation  of 
coal  between  Seattle  and  Skagit  Crossing  by  Great  Northern 
Railway  is  $1  per  net  ton,  the  sum  of  the  two  locals  being  equiva- 
lent to  $1.77  per  gross  ton.  The  joint  rate  of  $1.35  per  gross 
ton,  published  September  13,  1906,  was  made  applicable  from 
said  points  in  the  Wilkeson  group  to  Mount  Vernon  and  directly 
intermediate  points,  Skagit  Crossing  being  a  directly  inter- 
mediate point  on  said  routa 

VI.  The  joint  rate  mentioned  was,  by  agreement  between  said 
railway  companies,  divided  as  follows :  To  the  Northern  Pacif- 
ic Railway  Company  for  the  haul  between  Wilkeson  and  Seattle, 
65  cents  per  gross  ton ;  to  the  Great  Northern  Railway  Company, 
for  the  haul  between  Seattle  and  Mount  Vernon  or  directly  inter- 
mediate points,  70  cents  per  gross  ton.  The  Northern  Pacific  Rail- 
way Company,  having  canceled  said  joint  rate  in  the  belief  that 
no  coal  was  moving  thereunder,  has  been,  since  discovering  its  mis- 
take, and  still  is,  willing  to  reinstate  the  same.  The  Great  North- 
em  Railway  Company  declines  to  concur  in  the  reinstatement 
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of  the  joint  rate,  coniendijig  that  its  proportion  thereof  is  insuiR- 
cient  compensation  for  the  haul  between  Seattle  and  destination. 

The  division  of  the  joint  rate  agreed  upon  by  the  railway 
companies,  prior  to  publication  thereof,  afforded  the  Great  North- 
em  Railway  Company  a  rate  of  approximately  1.09  cents  per 
ton  mile  for  the  haxil  between  Seattle  and  Skagit  Crossing. 

The  following  table  shows  the  rate  per  ton  mile  received  from 
shipments  of  ooal,  together  with  several  other  commodities,  be- 
tween points  therein  specified  under  rates  voluntarily  established 
by  carriers  in  the  state  of  Washington,  to  which  rates  the 
Northern  Pacific  Railway  Company  and  Great  Northern  Rail- 
way Company  are  in  several  instances  parties : 


Commodity 

From 

To 

Rate  per 

ton 

gross 

Dis- 
tance 

Net 
ton 

Rate  per 

ton  mUe. 

cents 

CoeJ 

WOkeeon 

Concrete 

SkadtXinff... 

Tacoma 

Blr 

1.85 
1.12 
.1.50 
1.86 
1.12 

1.12 
1.86 

Net  ton 
2.15 
8.15 
8.00 
8.00 
8.16 
8.15 
8.50 
2.60 
8.10 
8.60 
8.50 

148 
144 
129 
148 

166 
148 

180 

275 
449 
581 
610 
370 
422 
662 
807 
856 
452 
402 

G.N.Ry 
N.P.  Ry 
Net  ton 

.782 

.701 

.517 

.49 

.851 

.747 

.637 

.814 

.87 

.774 

.870 

1.089 

Cement ........ 

.8 

Coal 

Tenino 

1  04 

Coal 

Tacoma 

Sedro  WooUey 
Concrete 

Ooncrete 

Sedro  WooUey 
SkaffitXlng... 

Spokane 

wenatchee 

Everett 

Seattle 

Moscow 

Lewiston 

Portland 

Spokane 

Coeur  d'Alene 
Pasco 

1.06 

Mtn^^erV" 

MiU  Scale.... 

Coal 

Tacoma 

788 

Lakeriew 

WDkeson 

F6nte,Bja 

Crows  Nert..!.'!! 

Princeton.  Bio.;! 

.74 
911 

Coal 

1.077 

Coal. 

1. 
.875 

.786 
.58 
.65 
.955 
.887 
.610 
.911 
.974 
867 

Moscow 

.974 

The  freight  earnings  of  the  Northern  Pacific  Railway  Com- 
pany in  the  state  of  Washington  during  the  years  1912  and  1914 
averaged  annually  approximately  .995  cents  per  ton  mile.  The 
freight  earnings  of  the  Great  Northern  Railway  Company  in  the 
state  of  Washington  during  the  year  1914  averaged  1.09  centi 
per  ton  mile,  with  average  length  of  haul  of  156  miles  plus 
Such  freight  earnings  covered  less  carload  and  carload  shipments 
The  expense  of  handling  less  carload  shipments  is  materially 
higher  than  the  expense  of  handling  carload  shipments.  The 
average  number  of  tons  of  freight  per  loaded  car  mile  on  th^ 
Great  Northern  Railway  for  the  year  19J.4  was  18.69  tona 
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Coal  shipments  from  points  in  the  Wilkeson  group  to  Skagit 
Crossing  averaged  a  trifle  under  50  tons  per  loaded  car  mile. 

VII.  Any  increase  in  the  rate  between  any  of  the  points  in 
the  Wilkeson  group  and  Skagit  Crossing  above  $1.35  per  gross 
ton  will  result  in  a  prohibitive  rate,  for  the  reason  that  the  cost 
of  producing  coal  in  the  mines  in  the  Wilkeson  group  is  such  that 
the  producers  are  unable  to  absorb  any  advance  in  the  rate,  while 
an  increase  in  the  cost  per  ton  to  the  principal  consumer  at 
Skagit  Crossing,  the  English  Lumber  Company,  will  result  in 
the  substitution  of  oil  for  fuel  in  place  of  coal.  Should  oil  be 
substituted  in  place  of  coal  by  the  English  Lumber  Company, 
such  oil  would  be  delivered  to  that  company  by  water  transporta- 
tion, in  which  case  neither  the  Northern  Pacific  Kailway  Compa- 
ny nor  the  Great  Northern  Kailway  Company  could  participate. 
The  English  Lumber  Company,  when  operating  under  normal 
conditions,  consumes  from  150  to  250  tons  of  coal,  equivalent 
to  from  three  to  five  carloads  per  month.  The  establishment  and 
maintenance  of  a  joint  route  between  said  points  in  the  Wilkeson 
group  and  Mount  Vernon  and  directly  intermediate  points  with 
a  reasonable  joint  rate  will  enable  the  producers  in  the  Wilkeson 
group  to  continue  shipments  of  coal  to  Skagit  Crossing  and  pre- 
vent the  displacement  of  coal  for  fuel  in  said  market  by  oil  pro- 
duced outside  of  the  state,  and  thereby  encourage  the  develop- 
ment of  the  local  coal  industry,  as  well  as  a  community  in  the 
state  furnishing  directly  or  indirectly  more  or  less  traffic  to  both 
of  the  carriers  involved  in  this  proceeding. 

VIII.  That  the  sum  of  the  existing  local  rates  for  transporta- 
tion of  coal  from  points  in  the  Wilkeson  group  to  Seattle  by  the 
Northern  Pacific  Eailway,  and  from  Seattle  to  Skagit  Crossing 
by  the  Great  Northern  Eailway,  constitutes  an  unjust,  unfair, 
unreasonable,  excessive,  and  prohibitive  rate;  that  a  joint  rate 
for  the  transportation  of  coal  between  such  points  in  the  Wilke- 
son group  on  the  Northern  Pacific  Railway  and  Mount  Vernon 
on  the  Great  Northern  Railway,  and  directly  intermediate 
points,  of  $1.35  per  gross  ton,  is  a  fair,  just,  reasonable,  and 
sufficient  joint  rate  to  be  followed,  charged,  enforced,  demanded, 
and  collected  by  respondents  in  the  future.  That  no  satisfactory 
through  route  or  joint  rate  exists  between  such  points.  That  the 
public  necessities  and  convenience  demand  the  establishment  of 
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a  through  route  and  joint  rate  between  such  points.  That  an 
agreement  exists  between  the  Northern  Pacific  Eailway  Com- 
pany and  the  Great  Northern  Railway  Company  for  the  inter- 
change of  cars. 

Wherefore,  it  is  ordered  that  respondents  Northern  Pacific 
Eailway  Company  and  Great  Northern  Railway  Company,  with- 
in twenty  days  from  the  date  of  the  service  of  this  order, 
establish  a  through  route  for  the  transportation  of  coal  between 
points  in  the  Wilkeson  group  on  the  Northern  Pacific  Railway 
in  the  state  of  Washington,  viz,,  Burnett,  Carbonado,  Crocker, 
Cumberland,  Wingate,  Enumclaw,  Fairfax,  Kangley  Junction, 
Melmontj  Navy,  Nolte,  Occidental,  Palmer,  Spiketon,  Ravens- 
dale,  South  Prairie,  and  Wilkeson  and  Mount  Vernon  on  the 
Great  Northern  Railway,  with  application  to  directly  interme- 
diate stations,  and  establish  and  fix  a  joint  rate  for  the  transpor- 
tation of  coal  between  the  points  in  the  Wilkeson  group  on  the 
Northern  Pacific  Railway  and  Mount  Vernon  on  the  Great  Nor- 
thern Railway  and  directly  intermediate  points,  such  rate  not  to 
exceed  $1.35  per  gross  ton  for  coal  in  carloads,  minimum  weight 
60,000  pounds,  to  be  followed,  charged,  enforced,  demanded,  and 
collected  in  the  future. 

It  is  further  ordered  that  carload  freight  moving  between  the 
points  hereinbefore  specified  shall  be  carried  by  respondents 
without  being  transferred  from  the  original  cars. 

It  is  further  ordered  that  respondents  shall  have  sixty  days 
from  the  date  of  service  of  this  order  within  which  to  agree  upon 
the  proportion  of  such  rate  or  the  division  of  revenue  each  shall 
receive  from  such  joint  service.  If,  at  the  expiration  of  such 
time,  respondents  shall  fail  to  file  with  the  Commission  a  state- 
ment that  an  agreement  has  been  made  foij  the  proportion  of 
charges  or  revenue  each  shall  receive  from  such  joint  service, 
the  Commission  will,  after  further  hearing,  enter  a  supplemental 
order  fixing  the  proportion  of  charges  or  revenue  each  of  respond- 
ents shall  receive  for  the  joint  service  hereby  ordered. 

Witness,  the  Public  Service  Commission  of  Washington  this 
13th  day  of  November,  1915, 

The  Public  Service  Commission  of  Washington,  by  Arthur  A. 
Lewis  and  Frank  R.  Spinning,  Commissioners. 
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IN  BE  RESIDENTS  OF  MAPLE  HILL. 
[Docket  No.  1704.] 

Evidence  —  Pre9utnptions  —  Duty  to  make  unprofitable  extensions. 

1.  A  utility  is  jpresumed  to  anticipate  the  obligation  to  make  rea« 
sonable  extensions  that  may  not  be  immediately  profitable,  in  entering 
territory  by  securing  a  charter  right. 

Service  ^^  Extension '^  Operation  at  loss, 

2.  A  utility  may  be  required  to  make  an  extension  that  will  not  be 
immediately  profitable,  if  the  prospects  of  future  business  are  leasonably 
good. 

Bates -^  Extension -^  Minimum     charge -^  Protection     aoainst     early 
losses. 

3.  A  utility  is  justified  in  exacting  a  moderate  annual  minimum 
charge  as  protection  in  part  against  loss  in  the  early  years  of  an  ex- 
tension that  yields  an  income  small  in  proportion  to  the  cost  of  in- 
stallation. 

Service  —  Cfas  —  Extensions  — •  Operation  at  loss, 

4.  A  gas  company  will  be  required  to  extend  its  mains  into  territory 
that  it  has  secured  charter  rights  to  serve,  although  the  expense  will  be 
out  of  proportion  to  the  immediate  return,  where  the  extension  will  ulti- 
mately be  profitable  and  the  exaction  of  a  minimum  charge  will  re- 
duce the  early  losses. 

[January  4,  1916J 

Petition  of  residents  of  Maple  Hill,  in  the  Town  of  New- 
ington,  alleging  failure  or  refusal  of  the  New  Britain  Gaslight 
Company  to  extend  its  mains  and  furnish  service  to  petitioners ; 
the  extension  was  ordered  to  be  made,  the  company  being  per- 
mitted to  make  a  minimum  annual  charge  of  $15  to  each  con- 
sumer for  three  years. 

By  the  Commission:  The  foregoing  petition  was  duly  as- 
signed for  hearing  at  the  office  of  the  Commission  on  Wednes- 
day, November  17,  1915,  at  11:30  o'clock  in  the  forenoon,  of 
which  due  and  legal  notice  T^as  given,  and  at  which  time  and 
place  the  parties  appeared  and  were  fully  heard. 

The  New  Britain  Gaslight  Company  secured  an  amendment 

to  its  charter  in  1905,  authorizing  it  to  extend  its  mains  and 

furnish  service  in  the  town  of  Newington.     According  to  a 

statement  of  the  president  of  said  company  filed  at  the  hearing 
P.U.R.1916B. 


Digitized  by 


Google 


IN  R£  MAPLE  HILL.  309 

herein,  this  amendment  was  sought  because  of  &e  growth  of 
the  community  which  was  expected  to  result  from  the  establish* 
ment  of  a  proposed  station  by  the  New  York,  New  Haven,  & 
Hartford  Kailroad  Company  near  the  point  where  the  tracks  of 
said  company  cross  Newington  Road  in  the  town  of  Newington. 
It  was  thought,  also,  that  occupation  of  this  territory  by  the  gas 
company  would  be  further  warranted  by  the  development  of 
Maple  Hill,  in  said  town,  as  a  residential  district.  The  station 
was  not  built,  however,  and  the  growth  of  Maple  Hill  did  not 
meet  Ae  expectations  of  the  gaslight  company.  At  the  1915 
session  of  the  legislature  the  company  attempted  to  have  its 
charter  rights  in  Newington  revoked,  but  without  success. 
The  present  petition  is  the  culmination  of  long^ontinued  efforts 
of  the  residents  of  Maple  Hill  to  induce  the  company  to  furnish 
service  in  that  district  Several  years  ago  the  company  offered 
to  make  the  extension  upon  a  yearly  guaranty  of  $1,000  gross 
income.  This  offer  was  not  accepted,  however,  and,  according 
to  the  statement  of  the  company's  president,  it  was  later  with- 
drawn. 

The  section  in  question  lies  just  easterly  of  the  New  Britain 
town  and  city  line,  in  the  town  of  Newington,  the  distance  along 
the  highway  from  the  nearest  main  of  the  gas  company,  at  the 
corner  of  East  street  and  Newington  Road  in  New  Britain,  to 
Theodore  street  at  the  comer  of  Robbins  avenue  on  Maple  Hill 
in  Newington,  being  12,132  feet  This  is  the  distance  which, 
according  to  the  company's  estimate,  it  would  be  necessary  to 
lay  an  8-inch  main.  On  the  side  streets  4-inch  mains  would  be 
laid.  Closely  adjacent  to  the  dividing  line  between  New  Brit- 
ain and  Newington  is  the  locality  known  as  Elm  Hill  lying  on 
and  near  Newington  Road,  through  which  highway  the  8-inch 
main  would  necessarily  pass  to  reach  Maple  Hill.  The  compa- 
ny estimates  that  12,357  feet  of  4-inch  main  would  be  required 
on  Maple  Hill  alone,  no  estimate  being  included  for  extensions 
on  the  side  streets  at  Elm  Hill,  where,  the  company  contends, 
the  houses  are  so  scattered  and  the  use  of  gas  would  be  so  slight 
as  to  warrant  but  little  consideration. 

The  basis  ordinarily  used  by  the  New  Britain  Gaslight  Com- 
pany for  figuring  the  cost  of  laying  new  mains  was  stated  to  be 

$1  per  foot  for  8-inch  main  and  60  cents  per  foot  for  4-inch 
P.U.R.1916B. 
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main,  which  figures  would,  however,  be  materially  increased  in 
the  opinion  of  the  company's  representative,  on  account  of  the 
present  and  increasing  high  cost  of  labor  and  ma;terial8.  The 
estimate  submitted  for  the  entire  expense  of  the  proposed  ex- 
tension  was  approximately  $20,000.  The  petitioners  presented 
a  statement  signed  by  eighty-three  residents  of  Maple  Hill  and 
fourteen  residents  of  Elm  Hill,  reading  as  follows:  "We,  the 
undersigned,  hereby  state  that  it  is  our  intention  to  use  gas  in 
the  houses  at  Maple  Hill  (or  Elm  Hill)  which  we  own  or  oc- 
cupy, if  the  extension  of  gas  mains  to  Maple  Hill  is  tnade.'^ 
After  subscribing  to  a  statement  of  this  tenor,  the  Commission 
feels  justified  in  assuming  that  substantially  all  of  such  sub- 
scribers will  become  patrons,  and  be  willing  to  enter  into  a 
contract  with  the  company  to  take  its  service  as  soon  as  the 
same  is  installed. 

This  is  a  petition  coming  within  the  provisions  of  §  24  of 
chapter  128  of  the  Laws  of  1911  as  amended  by  §  1,  chapter 
225,  Laws  of  1913,  which  section  reads  in  part  as  follows: 

"If  any  public  service  company  shall  unreasonably  fail  or 
refuse  to  furnish  adequate  service  at  reasonable  rates  to  any 
person  within  the  territorial  limits  within  which  such  company 
has,  by  its  charter,  authority  to  furnish  such  service,  such  per- 
son may  bring  his  written  petition  to  the  Conomission,  alleging 
such  failure  or  refusal.  .  .  .  The  Commission  may,  if  it 
finds  that  such  company  has  unreasonably  failed  or  refused  ta 
furnish  such  person  with  adequate  service  at  reasonable  rates, 
prescribe  the  service  to  be  furnished  by  such  company  to  such 
person,  and  the  conditions  under  which,  and  maximum  rates  or 
charges  at  which,  such  service  shall  be  furnished." 

[1,  2]  In  such  cases  as  this  the  chief  inquiry  is  a  determina- 
tion of  the  cost  of  installation  and  furnishing  the  service  re- 
quested, as  compared  with  the  probable  income  which  wilt 
result.  When  a  company  has  deliberately  entered  a  given  terri- 
tory by  securing  charter  rights  to  furnish  service  therein,  it  is 
presumed  to  anticipate  the  obligation  or  duty  which  may  follow 
to  furnish  such  service  when  reasonably  demanded,  and  it  is 
doubtless  a  function  of  this  Commission,  after  determining  the 
facts,  to  hold  such  company  to  the  obligations  which  it  has  as- 
sumed.   It  is  not  necessary  to  find  that  a  profit  will  be  shown  on 
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a  given  extension  from  the  start  if  the  prospects  of  future  busi- 
ness are  reasonably  good.  In  this  case  we  have  a  community 
within  the  chartered  territory  of  the  gas  oompany,  represented 
by  eighty  to  one  hundred  applicants  who  own  or  occupy  prop- 
erty in  which  they  propose  to  use  gas  if  they  can  secure  it.  The 
evidence  shows  that  it  is  a  growing  community,  and  that  it  may 
fairly  be  assumed  that  the  number  of  users  of  gas  will  material- 
ly increase  in  the  future.  The  Maple  Hill  district  lies  between 
the  cities  of  Hartford  and  New  Britain,  in  the  direction  of  the 
natural  growth  of  the  latter  city.  To  a  ceiiiain  extent  the  intro- 
duction of  gas  will  contribute  to  the  increase  of  population, 
which  in  turn  should  ultimately  furnish  consumers  sufficient  to 
make  this  extension  profitable  to  the  company. 

[3]  Most  of  the  petitioners  acknowledged  that  their  use  of 
gas  would  be  almost  entirely  for  cooking,  and  the  oompany 
stated  its  experience  to  be  that  the  average  use  of  such  patrons 
would  not  exceed  $8  or  $9  per  year.  These  figures  were,  how- 
ever, questioned  by  the  petitioners,  some  of  whom  testified  to 
having  paid  much  in  excess  thereof  when  using  gas  elsewhere 
for  cooking  only.  Under  the  most  favorable  circumstances  the 
gross  income  of  the  company  on  the  proposed  extension  would  be 
small  in  proportion  to  the  cost  of  installation,  and  if  the  oom- 
pany were  required  to  give  service  as  requested  and  its  estimate 
of  average  annual  use  were  found  justified  by  actual  experience, 
it  is  possible  that  the  expense  of  furnishing  service  would  be  out 
of  proportion  to  the  return,  unless  unforeseen  development  of  the 
locality  dbould  also  be  experienced.  For  this  reason  a  moderate 
annual  minimum  charge,  in  excess  of  the  company's  present  serv- 
ice minimum  charge,  would  be  justified  to  protect  the  company 
in  part  against  loss  during  the  early  years  of  the  extension.  The 
subscribers  to  the  statement  hereinbefore  referred  to  should  be 
willing,  also,  to  enter  into  a  contract  with  the  company,  in  ad- 
vance of  the  date  of  completed  installation,  to  take  the  service  as 
soon  as  it  is  oflFered  so  as  to  avoid  unnecessary  delay  in  piping  the 
houses,  and  to  avoid  causing  loss  to  the  company,  through  lack  of 
subscribers  during  the  first  year. 

[4]   Assuming  that  practically  all  of  the  present  petitioners 

would  use  gas  if  installed,  and  would  be  willing  to  enter  into 

such  a  contract  and  pay  such  a  minimum  annual  charge,  and 
P.U.R.1916B. 
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allowing  for  a  reasonable  future  growth  and  tibe  natural  in- 
crease in  use,  we  are  of  opinion  that  the  respondent  company 
would  secure  a  return  commensurate  with  the  cost  of  construc- 
tion and  service,  and  that  the  extension  would  ultimately  be  a 
reasonably  profitable  part  of  the  company's  plant. 

On  consideration  of  all  the  evidence  submitted  herein  and 
for  the  reasons  hereinbefore  stated,  we  find,  in  the  terms  of  the 
statute,  that  the  New  Britain  Gaslight  Company  has  unreason- 
ably failed  or  refused  to  furnish  petitioners  with  service  at  rea- 
sonable rates,  and  said  New  Britain  Gaslight  Company  is  here- 
by ordered  and  directed  to  extend  its  mains  to  Maple  Hill  in 
said  town  of  Newington,  and  to  supply  the  inhabitants  of  said 
locality  with  gas.  Said  company  shall  charge  for  gas  on  such  ex- 
tension at  the  same  rates  and  terms  as  may  now  or  subsequently 
be  concurrently  charged  in  the  city  of  New  Britain,  except  that 
said  company  is  hereby  permitted  for  a  term  of  three  years  from 
installation  to  make  a  minimum  annual  charge  to  each  consumer 
of  not  to  exceed  $15.  Said  mains  shall  be  laid  and  said  company 
shall  be  prepared  to  furnish  gas  to  consumers  on  or  before  May 
15,  1916. 

We  hereby  determine  and  direct  that  notice  of  the  foregoing 
finding  and  decree  be  given  to  the  petitioners  and  to  the  re- 
spondent company,  by  Henry  F.  Billings,  secretary  of  tiis 
Commission,  by  forwarding  by  registered  mail,  true  and  at- 
tested copies  thereof,  addressed  one  to  each  signer  of  said  peti- 
tion c/o  Maple  Hill  Improvement  Society,  New  Britain,  Con- 
necticut, and  one  to  the  New  Britain  Gaslight  Company  at  New 
Britain,  Connecticut,  on  or  before  the  7lJi  day  of  January,  1916, 
and  due  return  make  hereon. 

Public  Utilities  Commission,  Richard  T.  Higgins,  J.  H. 
Hale,  C.  C.  ElweU. 
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IN  RE  PEERY  TELEPHONE  COMPANY. 

(No.  4086.] 

Monopoly  and  competition  ~^  Telephone -^Invasitm  of  occupied  terri' 
tory -^  Operation  before  creation  of  ConMnissiom 

A  eertificate  of  eonvenieDce  and  necessity  may  be  granted  to  a 
rural  telephone  company  to  operate  an  exchange  in  a  village  for  switch- 
ing service,  although  an  existing  exchange  has  ample  facilities  there- 
for, where  the  rural  lines  were  in  operation  before  the  Commission 
was  created,  and  where  the  public  and  the  existing  utility  can  be  pro- 
tected by  requiring  physical  connection  between  the  exchanges  and  pro- 
hibiting the  rural  company  from  furnishing  service  to  anyone  in  terri- 
tory served  exclusively  by  the  other. 

[December  23,  1915.1 

Application  of  the  Perry  Telephone  Company  for  a  certifi- 
cate of  convenience  and  necessity  to  construct  and  operate  a 
telephone  exchange  at  Perry  in  which  the  Pike  County  Tele- 
phone Company  operates  an  exchange;  granted.  It  was  also 
ordered  that  the  applicant  should  not  furnish  service  to  anyone 
in  territory  served  exclusively  by  the  latter,  and  that  physical 
connection  should  be  made  between  the  exchanges. 

By  the  Commission:  The  original  petition  in  this  case  was 
signed  by  D.  N.  Berry,  John  Johnson,  and  J.  H.  Hill,  and  asked 
that  the  petitioners  be  granted  a  certificate  of  convenience  and 
necessity  to  construct,  maintain,  and  operate  a  telephone  ex- 
change in  the  village  of  .Perry,  Pike  county,  Illinois,  The  ap- 
plication stated  that  bx  the  event  the  Commission  should  grant 
the  prayer  of  the  petition,  the  petitioners  would  immediately 
inwrporate  under  the  laws  of  Illinois  so  that  a  certificate  of 
convenience  and  necessity  could  be  issued  to  the  corporation 
thus  formed.  Said  application  also  asked  that  the  petitioners 
be  given  such  other  and  further  relief  in  the  premises  as  to  the 
Commission  might  seem  meet 

Accompanying  the  application  and  attached  to  it  was  a  peti- 
tion signed  by  a  number  of  citizens  who  reside  in  the  said  vil- 
lage of  Perry  and  in  the  vicinity  thereof,  asking  that  the  prayer 
of  the  petition  be  granted.  At  the  hearings  that  were  held  in 
this  case  the  Pike  County  Telephone  Company  and  the  Inde- 
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pendent  Telephone  Asaooiatiou  of  Illinois  appeared  and  objected 
to  the  granting  of  the  application. 

Hearings  were  held  in  this  case  on  September  21  and  October 
5,  1915.  Eay  Anderson,  attorney,  appeared  for  the  petitioners; 
Ben  B.  Boynton  and  L.  T.  Graham  appeared  on  behalf  of  the 
Pike  County  Telephone  Company;  and  (X  F.  Berry  appeared 
for  the  Independent  Telephone  Asst)ciation  of  Illinois. 

At  the  hearing  on  September  21,  1915,  the  objectors,  said 
Pike  County  Telephone  Company  and  said  Independent  Tele- 
phone Association,  made  a  motion  to  dismiss  on  the  ground  that 
the  application  in  this  case  was  made  by  individuals  and  that  a 
certificate  of  oonyenience  and  necessity  coidd  only  be  issued  to 
a  domestic  corporation.  This  motion  was  denied.  A  motion 
was  also  made  by  the  petitioners  that  they  be  given  leave  to  file 
proof  of  incorporation  as  a  telephone  coiripany  before  the  taking 
of  evidence  in  this  case  was  completed.  This  action  was  al- 
lowed, and,  after  the  taking  of  considerable  testimony.  Hie  case 
was  continued  to  October  5,  1915.  On  the  latter  date,  the 
petitioner  submitted  evidence  of  the  fact  that  they  had  formed 
a  corporation  under  the  laws  of  this  state  in  the  name  of  the 
Perry  Telephone  Company.  A  copy  of  the  articles  of  incorpo- 
ration of  said  company  was  offered  and  admitted  in  evidence. 
The  petitioners  asked  leave  to  amend  their  application  by  sub- 
stituting for  their  own  names  the  name  of  said  Perry  Telephone 
Company.  This  motion  was  taken  under  advisement  and  will 
be  allowed  by  the  order  entered  in  this  case. 

From  the  evidence  it  appears  that  the  original  petitioners  in 
this  case  several  months  ago  commenced  the  construction  of  a 
telephone  exchange  in  the  said  village  of  Perry  to  be  operated 
on  a  mutual  basis.  The  Pike  County  Telephone  Company  {one 
of  the  objectors  in  the  present  case)  filed  with  this  Commission 
a  complaint  directed  against  said  individuals,  setting  forth  that 
they  proposed  to  construct  and  operate  a  telephone  exchange  in 
Perry  without  having  obtained  a  certificate  of  convenience  and 
necessity  (case  No.  2660).  Hearing  was  held  before  the  Com- 
mission, and  from  the  evidence  introduced  the  Commission 
found  that  the  respondents  in  that  case  were  attempting  to  con- 
struct and  operate  a  telephone  system  for  public  use  without 
having  secured  a  certificate  of  convenience  and  necessity  as  re- 
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quired  by  law.  An  order  was  thereupon  entered  directing  said 
parties  to  cease  and  desist  from  constructing  or  operating  a 
telephone  exchange  or  system  in  the  village  of  Perry  until  tiiey 
ahould  secure  a  certificate  of  convenienoe  and  necessity. 

Later  the  same  parties  constructed  and  commenced  Hie  opera- 
tion of  a  telephone  exchange  just  outside  the  village' of  Perry. 
Several  of  the  residents  of  the  village  also  built  telephone  lines 
out  from  the  village  to  connect  with  said  exchange.  A  com- 
plaint was  again  filed  with  this  Commission  by  the  Pike  County 
Telephone  Company,  challenging  the  right  of  said  parties  to 
operate  said  telephone  exdiange  without  first  securing  a  certifi- 
cate of  convenience  and  necessity  from  this  Commission  (case  No. 
3013).  Again  a  hearing  was  held  and  an  order  entered  by  the 
Commission  finding  that  the  respondents  in  that  case  (the 
original  petitioners  here)  were  attempting  to  operate  a  public 
utility  in  violation  of  law,  and  they  were  directed  to  cease  and 
desist  from  operating  said  telephone  exchange  outside  of  Perry 
nntil  they  should  obtain  a  certificate  of  convenience  and  neces- 
sity from  this  Commission  so  to  do.  Subsequently  the  petition- 
ers filed  the  application  for  a  certificate  of  convenience  and 
necessity  in  this  case  as  above  set  forth. 

It  further  appears  from  the  evidence  that  the  petitioners 
represent  about  ten  so-called  rural  telephone  lines  that  are  lo- 
cated in  the  vicinity  of  Perry.  These  lines  were  built  at  various 
times,  and  extend  up  to  the  corporate  limits  of  the  village.  It  is 
estimated  that  on  January  1,  1914,  the  date  the  State  Public 
Utilities  Commission  act  went  into  effect,  the  aggregate  amount 
invested  in  said  rural  lines  was  approximately  $6,600.  It  fur- 
ther appears  that  the  Pike  County  Telephone  Company,  one  of 
the  objectors  herein,  operates  a  telephone  system  in  the  village 
of  Perry  and  vicinity  with  a  telephone  exchange  located  in  the 
village.  At  one  time  practically  all  of  the  rural  lines  of  the 
original  petitioners  were  connected  with  the  Perry  exchange  of 
the  Pike  County  Company  on  a  so-called  switching  basis,  but 
some  friction  arose  between  the  parties,  which  resulted  in  some 
of  said  rural  lines  severing  their  connection  with  said  exchange 
at  Perry.     They  are  now  seeking  authority  to  establish   and 
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several  rural  lixws  represented  by  the  original  petitioner  wilt 
receive  switching  service. 

Counsel  for  the  petitioners  contend  that  inasmuch  as  the 
rural  lines  in  question  were  built  and  in  operation  before  the 
Public  Utilities  Commission  law  went  into  effect,  and  as  it 
appears  that  the  subscribers  on  said  lines  were  not  satisfied  with 
the  service  received  from  the  Pipe  County  Company  when  said 
lines  were  switched  through'  the  exchange  of  the  latter  company^ 
the  petitioner  should  be  granted  a  certificate  to  operate  a  tele- 
phone exchange  of  their  own  through  which  they  can  serve  said 
rural  lines.  That  if  this  right  is  denied  it  will  decrease  the 
value  of  said  rural  lines,  and  will  result  in  a  serious  impairment 
of  the  investment  made  by  the  petitioners  and  others  in  said 
rural  lines. 

On  the  other  hand,  the  objectors  contend  that  two  telephone 
exchanges  should  not  be  permitted  to  operate  in  a  village  of  the 
size  of  Perry;  that  the  objector,  the  Pike  County  Telephone 
Company,  has  ample  facilities  for  the  furnishing  of  adequate 
service  to  the  inhabitants  of  said  village  and  vicinity,  and  to 
furnish  switching  service  to  the  rural  lines  of  the  petitioners. 

There  is  no  doubt  that  more  satisfactory  telephone  service 
can  be  furnished  to  the  subscribers  located  in  the  village  of 
Perry  and  vicinity  through  the  operation  of  one  telephone 
system  where  the  rates  and  service  of  such  system  are  subject 
to  regulation  and  control  by  this  Commission,  than  can  be  se- 
cured by  the  establishment  of  two  telephone  exchanges.  How- 
ever, in  this  case,  the  investment  in  the  rural  lines  in  question 
was  made,  and  said  lines  were  in  operation,  before  this  Commis- 
sion was  created. 

From  a  careful  consideration  of  all  of  the  facts  and  circum- 
stances shown  by  the  evidence  in  this  case,  we  are  of  the  opinion 
tliat  the  petitioner  should  be  granted  a  certificate  of  convenience 
and  necessity  to  construct  and  operate  a  telephone  exchange  in 
the  village  of  Perry',  Illinois,  for  the  purpose  of  furnishing 
switching  service  to  said  rural  lines,  and  that  a  physical  con- 
nection should  be  established  between  such  telephone  exchange 
of  the  petitioner  and  the  telephone  exchange  of  the  Pike  County 
Telephone  Company,  so  that  the  subscribers  of  one  company 

may  have  communication  with  the  subscribers  of  the  other.  It  is 
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not  intended,  however,  that  the  petitioner  shall  be  authorized  or 
permitted  to  furnish  local  telephone  service  to  any  person,  firm, 
or  corporation  located  within  the  village  of  Perry  or  in  any 
other  part  of  the  territory  served  exclusively  by  the  Pike 
County  Telephone  Company. 

It  is  therefore  ordered  that  the  motion  of  the  petitioners  to 
amend  the  application  in  this  case  by  substituting  for  their 
names  the  name  of  the  Perry  Telephone  Company  be  and  the 
same  is  hereby  granted. 

It  is  further  ordered  that  the  said  Perry  Telephone  Companv 
be  granted  a  certificate  of  convenience  and  neoessity  to  construct, 
maintain,  and  operate  a  telephone  exchange  in  the  village  of 
Perry,  Illinois,  for  the  purpose  of  furnishing  switching  service 
to  the  rural  lines  of  the  petitioner. 

It  is  further  ordered  that  the  petitioner  shall  not  furnish 
telephone  service  to  any  subscriber  or  person,  firm,  or  corpora- 
tion located  within  the  village  of  Perry,  Illinois,  or  within  any 
other  portion  of  the  territory  served  exclusively  by  the  Pike 
County  Telephone  Company,  and  that  if  the  petitioner  is  now 
furnishing  telephone  service  to  any  person,  firm,  or  corporation 
within  the  said  village  of  Perry,  it  shall  discontinue  doing  so 
within  ten  days  from  the  date  of  this  order. 

It  is  further  ordered  that  the  petitioner,  the  Perry  Telephone 
Company,  and  the  Pike  County  Telephone  company,  shall  estab- 
lish a  physical  connection  between  the  telephone  exchanges  of 
said  companies  in  the  said  village  of  Perry,  Illinois,  for  the 
interchange  of  telephone  service.  The  terms  of  such  connection 
and  for  the  interchange  of  service  shall  be  agreed  upon  by  the 
parties.  Copy  of  such  agreement  shall  be  filed  with  this  Com- 
mission for  approval.  In  the  event  that  the  said  parties  are 
unable  to  agree,  the  Commission  will  fix  the  terms  by  a  supple- 
mental order. 

It  is  further  ordered  that  the  physical  connection  and  the 
interchange  of  service  between  said  two  exchanges  herein  pro- 
vided for  shall  be  established  within  thirty  days  from  the  date 
the  Perry  Telephone  Company  shall  commence  the  operation  •of 
a  telephone  exchange  in  said  village  of  Perry. 

By  order  of  the  Commission  this  23rd  day  of  December,  1915. 
Dated  at  Springfield,  Illinois. 
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IIXINOIS  PUBLIC  UTILITIES  COMMISSION. 

IN  EE  POLO  MUTUAL  TELEPHONE  COMPANY. 

CITY  OP  POLO  et  al..  Interveners. 

[No.  3121.] 

Constitutional  law  ^^  Rate  making --^  Impairment  of  contract  ohliga^ 
tion  —  Right  to  contract  —  Delegation  of  power, 

1.  The  fixing  of  higher  telephone  rates  by  a  Public  Service  Com- 
mission than  those  prescribed  by  a  franchise  contract  ordinance  doea 
not  nnconstitutionally  impair  the  obligation  of  a  contract  or  the  right 
to  contract,  notwithstanding  the  fact  that  the  contract  is  with  a  mu- 
nicipality, where  the  power  to  regulate  rates  has  not  been  delegated  to 
the  city. 

Apportionment  —  Telephones  —  Values  —  Cost  of  service  —  Separation 
of  city,  ruralf  and  toll  plants  ^^  When  not  necessary. 

2.  Neither  a  separate  valuation  of  city,  rural,  and  toll  telephone 
plants  nor  the  cost  of  each  class  of  service  is  necessary  in  fixing  rates, 
where  the  entire  plant  is  operated  as  a  unit  and  all  subscribers  have 
equal  use  of  all  facilities. 

Depreciation -^  Telephones '^  Seven  per  cent  allou>ance. 

3.  Only  7  per  cent  was  allowed  for  the  annual  depreciation  of  a 
city,  rural,  and  toll  telephone  plant,  an  allowance  of  8  per  cent  being 
held  excessive. 

Rates  —  Telephones  —  Flexibility  of  schedule. 

4.  A  telephony  rate  schedule  was  required  to  provide  for  two-party 
business  and  individual  residence  telephones,  in  addition  to  individual 
business,  four-party  residence  and  multi-party  rural  ielephones,  al- 
though the  cost  of  changes  would  not  justify  two-party  residence  tele- 
phones. 

Return  —  Telephones  —  Seven  per  cent  aUowanoe. 

5.  A  telephone  company  was  permitted  to  increase  and  adjust  its 
rates  to  provide  a  return  of  7  per  cent  on  the  present  value  of  the  city, 
rural,  and  toll  properties. 

[December  23,  1015.] 

Application  of  the  Polo  Mutual  Telephone  Company  for 
authority  to  increase  rates,  to  discontinue  free  toll  service,  and  to 
make  toll  charges ;  intervening  petition  by  the  city  of  Polo  and 
others  protesting  against  increase  in  rates.  The  intervening 
petition  was  denied,  and  a  schedule  of  rates  was  permitted  to  be 
put  into  effect  which,  upon  the  elimination  of  free  toll  service 
and  a  reclassification  of  subscribers,  was  estimated  to  yield  a 
return  of  7  per  cent.     The  Commission  retained  jurisdiction  in 
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view  of  the  uncertainty  as  to  the  amount  of  revenue  that  would 
be  produced  by  the  new  schedule.  Upon  consideration  of  all  the 
evidence,  the  origitial  cost,  the  investment,  the  present  condition 
of  the  physical  plant,  the  amount  that  should  be  allowed  for  over- 
head and  working  capital,  and  taking  into  consideration  that  the 
plant  is  in  successful  operation  and  a  going  concern,  the  value  of 
the  property  was  fixed  at  $47,500. 

By  the  Commission:  The  petitioner  in  this  case  is  a  public 
utility  engaged  in  the  operation  of  a  telephone  system  in  the  city 
of  Polo  and  vicinity.  Application  sets  forth  that  the  rates  of 
the  petitioner  now  in  force  and  effect  are  as  follows : 

Business  telephones-— individual  lines $1.50  per  month 

Residence  telephones — 4-party  lines 1.00     **        ** 

Rural  telephones — multi-party  lines 1.00    **        " 

Extension  telephones  , 50    **        " 

And  that  so^alled  free  toll  service  is  furnished  between  Polo 
and  various  neighboring  towns,  to  wit,  Grand  De  Toure,  Oregon, 
Mt.  Morris,  Forreston,  Sterling,  Brookville,  Milledgeville,  Lan- 
ark, Kochelle,  Leaf  Eiver,  Byron,  Mt.  Carroll,  and  Shannon. 

Application  further  sets  forth  that  the  present  rates  for  local 
exchange  service  do  not  produce  sufficient  revenue  to  pay  a  rea- 
sonable return  on  the  investment ;  that  the  petitioner  has  not,  at 
any  time,  set  aside  any  amount  as  a  depreciation  reserve,  and 
that  the  furnishing  of  free  toll  service  results  in  unjust  discrimi- 
nations and  loss  of  revenue  to  the  petitioner. 

Application  is  made  for  authority  to  establish  a  rate  of  $2  per 
month  for  individual  line  business  telephones,  $1.50  per  month 
for  foui^party  line  residence  telephones,  and  $1.50  per  month  for 
multi-party  line  rural  telephones ;  also,  for  the  establishment  of 
a  toll  charge  of  5  cents  per  call  or  message  from  Polo  to  Grand 
De  Toure,  Oregon,  Mt  Morris,  Forreston,  Lanark,  Milledgeville, 
Sterling,  and  Brookville,  and  a  charge  of  10  cents  per  call  or 
message  from  Polo  to  Leaf  River,  Byron,  Rochelle,  Mt.  Carroll, 
and  Shannon. 

Hearing  was  held  before  the  Commission  at  Chicago  January 
26,  1916.  Robert  L.  Bracken,  attorney,  appeared  for  the  peti- 
tioner ;  no  one  appeared  objecting. 

From  the  testimony  presented  at  the  hearing,  it  appeared  that 
the  Polo  Mutual  Telephone  Company  waa  organized  in  1905, 
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and  is  a  corporation  with  an  authorized  capital  of  $40,000 ;  that 
it  furnishes  telephone  service  in  the  city  of  Polo  and  the  rural 
territory  within  a  radius  of  6  miles,  serving  approximately  1,000 
subscribers,  which  are  about  equally  divided  between  city  and 
rural  subscribers ;  that  it  owns,  operates,  and  maintains,  in  con- 
nection with  its  local  exchange  system,  about  87  miles  of  local 
toll  line,  the  greater  part  of  which  is  metaUic;  that  in  1913  it 
acquired,  by  purchase,  certain  property  of  the  Rock  River  Tele- 
phone Company  in  the  city  of  Polo  and  vicinity,  and  consoli- 
dated such  property  with  its  own  plant ;  that  the  business  of  the 
company  has  been  conducted  in  a  rather  loose  manner,  no  recog- 
nized system  of  accounting  having  been  followed;  and  that  the 
officers  of  the  company  have  no  definite  knowledge  of  the  value 
of  the  property. 

The  petitioner  submitted  a  statement  of  earnings  and  expenses 
for  the  twelve  months  ending  June  30,  1914,  prepared  by  Bar- 
row, Wade,  Guthrie,  &  Company,  certified  public  accountants, 
and  was  directed  to  prepare  and  file  an  inventory  and  appraisal 
of  its  property. 

Further  hearings  were  held  before  the  Conmaission  at  Chi- 
cago August  23  and  31  and  September  28,  1915.  At  the  hear- 
ing on  August  23^  Fred  Zick,  city  attorney,  on  behalf  of  the 
city  of  Polo,  and  James  Nictols  and  Horatio  Wales  filed  an 
intervening  petition.  Such  intervening  petition  sets  forth  that 
on  August  2,  1905,  the  city  of  Polo  passed  an  ordinance  grant- 
ing franchise  rights  to  the  Polo  Mutual  Telephone  Company  for 
a  term  of  twenty  years;  that  such  ordinance  provides  that  the 
Polo  Mutual  Telephone  Company  is  to  furnish  an  efficient  and 
modem  telephone  service  to  all  its  patrons ;  that  the  rates  charged 
for  such  service  in  the  city  of  Polo  shall  not  be  more  than  $12 
for  residence  and  $18  for  business  telephones  per  annum;. and 
that  the  Polo  Mutual  Telephone  Company  on  September  9,  1905, 
through  a  letter  addressed  to  the  mayor  of  the  city  of  Polo,  ac- 
cepted such  franchise  ordinance. 

The  intervening  petition  further  recites  that  the  city  of  Polo 
is  now,  and  at  all  times  has  been,  l^ally  authorized  and  em- 
powered to  pass  ordinances  to  regulate  the  use  of  the  streets  and 
alleys,  and  to  make  valid  contracts  with,  and  to  grant  authority 
to,  telephone  companies  to  establish  and  operate  telephone  ex- 
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changes  in  the  city  of  Polo,  and  to  regulate  the  rates  that  such 
companies  may  lawfully  charge  for  telephone  service  within  the 
city  of  Polo ;  that  the  act  to  provide  for  the  regulation  of  public 
utilities  did  not  take  effect  and  become  in  force  imtil  the  Ist  day 
of  January,  1914,  and  that  for  the  state  Public  Utilities  Com- 
mission of  Illinois  to  grant  to  the  Polo  Mutual  Telephone  Com- 
pany the  right  and  privilege  to  charge  and  collect  any  rate  or 
compensation  for  the  use  of  telephones  or  telephone  service  in 
the  city  of  Polo  higher  than  $12  per  annum  for  residence  tele- 
phones and  $18  per  annum  for  business  telephones  at  any  time 
during  the  term  of  the  said  franchise  ordinance  would  not  only 
be  a  violation  of  the  Constitution  of  the  state  of  Illinois,  guar- 
antying to  the  interveners  and  inhabitants  of  the  city  of  Polo 
all  said  contractual  rights,  privileges,  and  benefits  in  said  ordi- 
nance, but  would  also  be  a  violation  of  the  Constitution  of  the 
United  States,  and  particularly  §  10  of  article  I.  thereof.  Where- 
fore, petitioners  pray  that  the  relief  sought  by  the  Polo  Mutual 
Telephone  Company,  in  the  form  of  a  higher  rate  than  $12  per 
annum  for  residence  telephones  and  $18  per  annum  for  business 
telephones  within  the  corporate  limits  and  jurisdiction  of  the 
city  of  Polo,  be  denied. 

Some  testimony  was  presented  in  support  of  the  intervening 
petition,  and  after  hearing  the  testimony  and  arguments  of  coun- 
sel, and  directing  counsel  to  file  briefs,  the  Commission  reserved 
its  ruling  thereon  until  final  consideration  of  the  case. 

[1]  It  is  eamestfjr  contended  by  counsel  for  the  intervening 
petitioners  that  the  authority  of  the  Commission  to  determine 
and  fix  the  just,  reasonable,  and  sufficient  rates  or  other  charges, 
classifications,  rules,  regulations,  contracts,  or  practices  of  any 
public  utility  doing  business  within  this  state  cannot  be  applied 
in  this  case,  because  such  application  would  be  in  direct  violation 
of  that  provision  of  both  the  state  and  Federal  Constitutions 
that  prohibits  the  enactm^it  of  laws  impairing  the  obligation  of 
contracts.  It  may  be  suggested  that  it  .must  first  be  made  mani- 
fest that  there  was  a  valid  contract  capable  of  enforcem^at  before 
it  can  be  urged  that  subsequently  changes  in  the  law  impair  its 
obligation.  New  Orleans  v.  New  Orleans  Waterworks  Co.  142 
U.  S.  79,  88,  35  L.  ed.  943,  946,  12  Sup.  Ct.  Rep.  142. 

It  is  a  well-established  principle  in  law  that  the  legislative 
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branch  of  the  government  is  invested  with  power  to  regulate  pri- 
vate property  which  is  devoted  to  public  use.  Munn  v.  lUinoiB, 
94  U.  S.  113,  130,  24  li.  ed.  77 ;  Spring  Valley  Waterworks  v. 
Schottler,  110  U.  S.  847,  28  L.  ed.  173,  4  Sup.  Ct.  Rep.  48; 
Michigan  C.  R.  Co.  v.  Michigan  R,  Commission,  236  TJ.  S.  615, 
59  L.  ed.  750,  P.U.R1916C,  263,  35  Sup.  Ct  Rep.  422;  Mis- 
souri ex  rel,  Baltimore  &  O.  Teleg.  Co.  v.  Bell  Teleph.  Co.  23 
Fed.  539;  GriflSn  v.  Goldsboro  Water  Co.  122  N.  C.  206,  41 
L.RA.  240,  30  S.  E.  319;  Pond,  PubUc  UtiUties,  §  191.  This 
includes  the  power  to  regulate  rates  to  be  charged  by  a  corpora- 
tion intrusted  with  a  franchise  of  a  public  utility  character  for 
service,  subject,  however,  to  the  limitation  that  the  return  must 
admit  of  a  fair  profit  on  the  investment  in  order  that  the  exercise 
of  the  power  may  not  amount  to  taking  of  property  for  public 
use  without  due  compensation.  Minnesota  Rate  Cases  (Simp- 
son V.  Shepard)  230  U.  S.  352,  433,  57  L.  ed.  1511,  1655,  48 
L.R.A.(KS.)  1151,  33  Sup.  Ct  Rep.  729. 

The  power  of  regulation  is  within  the  sovereign  power  of  the 
state  that  grants  the  franchise  or  that  suffers  it  to  be  exercised 
within  its  borders,  imless  forbidden  by  the  state  Constitution. 
State  ex  rel.  Gamer  v.  Missouri  &  K.  Teleph*  Co.  189  Mo.  83, 
100,  88  S.  W.  41;  Danville  v.  Danville  W^ter  Co.  180  111.  255, 
54  N.  E.  224;  Bluefield  Waterworks  &  Improv.  Ca  v.  Bluefield, 
69  W.  Va.  1,  33  L.R.A.(KS.)  759,  70  S.  E.  772;  Madison  v. 
Madison  Gas  &  Electric  Co.  129  Wis.  249,  264,  8  L.R.A.(N.S.) 
529, 116  Am.  St.  Rep.  944,  108  N.  W.  65,  9*Ann<  Cas.  819. 

The  subject  of  the  regulation  of  rates  and  diarges  of  public 
service  companies,  as  in  this  case  a  telephone  company,  being 
thus  regarded  in  our  legal  system  as  essentially  a  governmental 
function,  primarily  within  the  exclusive  jurisdiction  of  ihe  state 
as  the  parens  patricB  of  all  residing  and  being  therein,  may  be 
exercised  by  such  sovereign  authority,  either  directly  by  the  state 
l^islative  department,  or  the  state  may  in  due  manner  authorise 
it  to  be  exercised  by  public  functionaries  legally  created  by  the 
state,  whether  such  functionaries  assume  the  form  and  name  of 
commissions  or  commissioners  (State  ex  rel.  Missouri  Southern 
R.  Co.  V.  Public  Service  Conunission,  259  Mo.  704,  168  S.  W. 
1156;  Saratoga  Springs  v.  Saratoga  Gas,  Electric,  Light,  Heat 
&  P.  Co.  122  App.  Div.  203,  1T)7  N.  Y.  Supp.  341;  State  ex  Tel. 
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Marshall  v.  Wyandotte  County  Gas  Oo.  88  Kan.  165,  127  Pac 
639,  affirmed  in  281  TJ.  S.  622,  58  L.  ed.  404,  34  Sup.  Ct.  Kep. 
226),  OT  cities,  towns,  or  municipal  corporations.  State  ex  reL 
Gamer  v.  Missouri  &  K  Teleph.  Co.  189  Mo.  83,  99,  100,  88  S. 
E.  41 ;  St.  Louis  v.  Bell  Teleph.  Co.  96  Mo.  623,  627,  628,  2 
L.R.A.  278,  9  Am.  St  Rep.  370,  10  S.  W.  197;  Home  Teleph.  & 
Teleg.  Co.  v.  Los  Angeles,  211  TJ.  S.  265,  271,  58  L.  ed.  176, 
181,  29  Sup.  Ct.  Eep.  60;  4  McQuillin,  Mun.  Corp.  §  1735.  In 
the  latter  instance  the  Conamission  or  public  corporation  acts  in 
the  exercise  of  the  power  simply  as  the  agent  of  the  state. 

It  is  conceded  by  counsel  in  this  case  that  cities  and  villages 
in  the  state  of  Illinois  do  not  possess  legislative  power  to  pre- 
scribe and  fix  reasonable  maximum  telephone  rates.  It  is  con- 
tended, however,  that  such  rates  cap  be  fixed  and  established 
by  a  contract  entered  into  between  a  city  and  a  telephone  com- 
pany, and  that  when  so  established  such  rates  cannot  be  changed 
by  this  Commission.  In  other  words,  the  contention  appears  to 
be  that  cities  and  villages  in  this  state  have  the  ri^t  to  contract 
with  public  utilities  in  regard  to  the  rates  to  be  charged  by  such 
utilities,  and  that  when  such  contracts  have  been  made  they  are 
binding  upon  the  state. 

The  law  is  well  settled  that  Congress  or  a  state  legislature, 
within  their  respective  jurisdictions,  has  power  to  regulate  com- 
mon carriers  and  other  public  utilities,  and  that  such  power  can- 
not be  destroyed  or  limited  because  the  regulation  may  to  some 
extent  affect  the  power  to  contract  or  even  existing  contracts^ 
In  other  words,  that  one  whose  rights,  such  as  they  are,  are  sub- 
ject to  state  regulation,  cannot  remove  them  from  the  power  of 
the  state  by  making  a  contract  concerning  them.  Louisville  & 
N.  R  Co.  V.  Mottley,  219  U.  S.  467,  55  L.  ed.  297,  34  L.R.A. 
(KS.)  671,  31  Sup.  Ct.  Rep.  265;  Hudson  County  Water  Co. 
V.  McCarter,  209  IT.  S.  849,  357,  52  L.  ed.  828,  832,  28  Sup. 
Ct.  Eep.  529,  14  Ann.  Cas.  560. 

It  is  contended,  however,  that  a  different  rule  applies  in  this 
case  because  the  contract  in  question  is  with  a  municipality.  If 
this  contention  is  correct,  the  state's  power  of  public  utility  regu- 
lation depends  upon  the  character  of  the  customer  with  whom  the 
utility  has  contracted.  The  courts  have  repeatedly  held  that  un- 
less there  has  been  an  express  delegation  of  the  power  to  a  mu- 
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nicipality  to  regulate  rates,  the  power  remains  vested  in  the 
state,  which  can  exercise  it  at  such  times  and  to  such  extent  as  it 
may  find  necessary.  Home  Teleph.  &  Teleg.  Co.  v.  Los  Angeles, 
211  U.  S.  265,  53  L.  ed.  176,  29  Sup.  Ct.  Kep.  50. 

If  it  be  conceded  that  the  so-called  contract  entered  into  be- 
tween the  city  of  Polo  and  the  telephone  company  in  this  case 
was  valid  when  made,  it  cannot  be  said  that  such  a  contract 
stands  on  any  different  or  higher  basis  than  one  made  by  an  in- 
dividual or  a  private  corporation  with  a  public  utility  for  the 
service  or  products  of  the  latter.  As  we  have  stated  above,  such 
contracts  must  be  presumed  to  have  been  made  subject  to  the 
continuing  governmental  power  of  the  state  to  regulate  and  super- 
vise all  such  agreements.  Ibid. ;  Manitowoc  v.  Manitowoc  &  N. 
Traction  Co.  145  Wis.  17,  140  Am.  St.  Kep.  1056,.  129  N.  W. 
925 ;  Wyandotte  County  Gas  Co.  v.  Kansas,  231  U.  S.  622,  58 
L.  ed.  404,  34  Sup.  Ct.  Eep.  226. 

Substantially  the  same  question  as  is  here  involved  was  pre- 
sented and  decided  in  the  recent  case  of  Milwaukee  Electric  R.  & 
Light  Co.  V.  Railroad  Commission,  153  Wis.  592,  L.R.A.1915F, 
744,  142  N.  W.  491,  Ann.  Cas.  1915A,  911,  affirmed  by  the 
United  States  Supreme  Court  in  238  U.  S.  174,  59  L.  ed.  1254, 
P.II.R.1915D,  591,  35  Sup.  Ct  Rep.  820.  In  this  case  it  was 
contended  that  a  franchise  ordinance  granted  by  the  city  of  Mil- 
waukee to  the  railway  company,  and  which  set  forth  the  rate  of 
fare  that  should  be  charged  by  the  railway  company  for  trans- 
portation upon  its  lines,  was  a  valid  contract,  and  one  which  the 
state,  acting  through  the  Railroad  Commission  ,of  Wisconsin, 
could  not  disturb  in  any  way.  It  appears  that  the  Conmiission 
fixed  other  and  different  rates  than  those  prescribed  in  the  fran- 
chise ordinance.  The  supreme  court  of  Wisconsin  held  that  the 
Commission  had  the  power  to  fix  the  rates  to  be  charged  by  the 
railway  company  notwithstanding  the  alleged  contract.  In  affirm- 
ing this  decision  the  United  States  Supreme  Court  say : 

'^The  finding  of  rates  which  may  be  charged  by  public  service 
corporations  of  the  character  here  involved  is  a  legislative  func- 
tion of  the  state,  and  while  the  right  to  make  contracts  which 
shall  prevent  the  state  during  a  given  period  from  exercising  this 
important  power  has  been  recognized  and  approved  by  judicial 
decisions,  it  has  been  uniformly  held  in  this  court  that  the  re- 
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nunciation  of  a  sovereign  Fight  of  this  character  must  be  evi- 
denced by  terms  so  clear  and  unequivocal  as  to  permit  of  no 
doubt  as  to  their  proper  construction.  This  proposition  has  been 
so  frequently  declared  by  decisions  of  this  court  as  to  render 
unnecessary  any  reference  to  the  many  cases  in  which  the  doc- 
trine has  been  aflSrmed.  The  principle  involved  was  well  stated 
by  Mr.  Justice  Moody  in  Home  Teleph.  &  Teleg.  Co.  v.  Los 
Angeles,  211  U.  S.  265,  273,  53  L.  ed.  176,  182,  29  Sup.  Ot 
Rep.  50. 

"  ^The  surrender  by  contract  of  a  power  of  government,  though 
in  certain  well-defined  cases  it  may  be  made  by  legislative  au- 
thority, is  a  very  grave  act,  and  the  surrender  itself,  as  well  as 
the  authority  to  make  it,  must  be  closely  scrutinized.  No  other 
body  than  the  supreme  legislature  (in  this  case  the  legislature 
of  the  state)  has  the  authority  to  make  such  a  surrender  unless  the 
authority  is  clearly  delegated  to  it  by  the  supreme  legislature. 
The  general  powers  of  a  municipality,  or  of  any  other  political 
subdivision  of  the  state,  are  not  sufficient.  Specific  authority 
for  that  purpose  is  required.'  " 

In  the  present  case  it  clearly  appears  that  the  legislative 
department  of  this  state  has  never  devested  itself  of  the  power  to 
regulate  rates  of  telephone  companies,  and  our  conclusion  is 
that  this  Commission  is  not  bound  by  the  so-called  contract 
entered  into  between  the  city  of  Polo  and  the  Polo  Mutual 
Telephone  Company,  in  so  far  as  said  contract  attempts  to 
establish  the  rates  that  shall  be  charged  by  said  telephone  com- 
pany. The  prayer  of  the  intervening  petitioneirs,  therefore,  will 
be  denied. 

The  report  of  inventory  and  appraisal  was  filed  by  the  pe- 
titioner on  Jirae  1,  1915,  and  subsequently  diecked  by  the  Com- 
mission's engineering  staff.  The  petitioner's  valuation  is  based 
on  average  present-day  costs,  and  does  not  take  into  consider- 
ation the  per  cent  condition  of  the  property.  The  cost  new  of 
the  physical  property,  according  to  this  report,  is  $57,505.18. 
However,  there  are  a  number  of  errors  in  the  calculations,  and 
the  revisions  made  necessary  on  account  of  such  errors  reduce 
the  amount  to  $64,307.29,  as  shown  by  the  following  table: 
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Summary 

TABLE  I. 
of  Petitioner'! 

J  Valuation. 

Cost  New. 
(Original) 

OoetNew. 

(BeTlaed) 

A — Land 

$50,i66*.67 

6,225.64 

466.20 

"646.62 

B — Buildings 

C — Distribution  System 

$49,657.89 

D — £xcbange  Equipment 

3,456.58 

E — 6eneral*%quq)ment 

560.70 

F— Paving 

G .  .Material  and  Supplies 

623.12 

Total 

$57,505.13 

$54,307.29 

Some  testiinonj  was  presented  by  the  petitioner  in  support 
of  its  valuation,  but  this  related  more  to  the  maimer  in  which 
the  valuation  was  made  and  to  the  general  condition  of  the  plant 
The  petitioner  did  not  contend  that  the  estimated  cost  new  of  the 
physical  property  was  conclusive  as  to  its  value.  No  claim  was 
made  for  overhead  and  working  capital,  or  for  so-called  going 
value,  and  the  determination  of  the  value  of  the  property  was 
left  to  the  Conmaission. 

[2]  The  interveners  did  not  present  any  testimony  regard- 
ing the  value  of  the  property  as  a  whole,  but  counsel  argued  that 
the  city  and  rural  property  should  be  separated,  and,  on  motion 
of  counsel,  the  petitioner  was  directed  to  file  a  supplemental  re- 
port, showing  a  separation  of  the  city,  rural,  and  toll  plants. 

For  the  purpose  of  this  case  the  Commission  does  not  con- 
sider that  it  is  necessary  to  make  any  such  separation  of  the 
property.  The  entire  plant  is  operated  as  a  unit,  and  all  of  the 
subscribers  have  equal  use  of  all  of  the  facilities,  and  since  it  is 
unnecessary  in  this  case  to  determine  the  cost  of  each  class  of 
service  in  fixing  the  rates  or  charges  that  should  be  established, 
the  Commission  will  consider  the  value  of  the  property  as  a 
whole. 

After  considering  all  of  the  evid^ioe  in  the  case  bearing  on 
the  value  of  the  property,  the  original  cost,  the  investment,  pres- 
ent condition  of  the  physical  plant,  the  amount  that  should  be 
allowed  for  overhead  and  working  capital,  and  taking  into  con- 
sideration that  the  plant  is  now  in  successful  operation  and  a  ^^go- 
ing  concern,"  the  Commission  finds  the  fair  value  of  the  prop- 
erty of  the  Polo  Mutual  Telephone  Company,  for  the  purpose 
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of  determining  reasonable  and  just  rates  in  this  case^  to  be 
$47,500. 

The  statement  of  earnings  and  expenses  for  tiie  twehe  months 
ending  Jnne  30,  1914,  prepared  by  Barrow,  Wade,  Quthrie,  & 
Company,  is  as  follows : 

TABLE  IL 

Operating  Revenues: 

Exchange  Revenues $11,815.57 

Tolls  800.94 

Miscellaneous  Revenues   189.24 

$18,305.75 

Operating  Ewpensea : 

Repairs  of  Wire  Plant $1,684.16 

Rq>aiTS  of  Equipment 1,106.08 

Sundry  Maintenance  Expenses 32.35 

Operators'  Wages 2,984.77 

(General  Office  Salaries 1,127.55 

Other  Traffic  Expenses 290.80 

Office  Supplies,  Stationery  A  Printing  180.30 

Preparing,  Printing  and  Distributing  Directories  . . .  48.95 

Rent   179.50 

Insurance    27.34 

LegsA  Expense 19.95 

Other  General  Expenses 206.61 

$7,888.36 

Net  Telephone  Operating  Revenue $4,417.39 

Add — ^Interest  Received  108.49 

$4,525.88 
Less — Taxes    210.28 

Net  Income  Transferred  to  Surplus  Statement $4,315.60 

The  petitioner  also  filed  a  statement  of  revenues  and  expenses 
based  on  the  proposed  local  exchange  and  toll  rates,  a  copy  of 
which  follows: 

TABLE  ni. 

Income  Based  on  Proposed  Bates: 

Exchange  Revenues $19,404.00 

Tolls  from  Central  Union  and  Dixon  Home,  as  per 

Existing  Contract  585.46 

Tolls  from  Service  which  is  not  free 941.00 

Total  Annual  Receipts $20,980.46 

Estimated  Expenses  Based  on  Proposed  Rates: 

Operating $8,940.00 

Repairs 4,020.00 

Depreciation,  8%  of  $57,505.13* 4,590.00 

Taxes  (no  estimate) 

Miscellaneous 462.00 

Total $1^012.00 

AvaOable  for  dividends  and  surplus $2,918.46 

•  Note. — This  item  is  in  error. 
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[8]  ,The  expenses  as  estimated  by  the  petitioner  are  very 
liberal,  and  certain  items  are  included  for  which  it  is  doubtful 
whether  any  allowance  should  be  made.  It  will  be  noted  that  a 
charge  of  8,  per  cent  is  made  for  depreciation.  The  Commis- 
sion is  of  the  opinion  that  this  is  high  and  that  about  7  per  cent 
would  be  a  proper  allowance. 

[4]  While  the  proposed  schedule  of  exchange  rates  and  toll 
charges  probably  will  produce  sufficient  revenue  to  meet  the 
requirements  of  the  utility,  it  appears  that  the  present  classifi- 
cations should  be  extended  and  a  more  flexible  schedule  of  rates 
established.  The  present  and  proposed  schedules  provide  for 
only  one  class  of  business  telephones  and  one  class  of  residence 
telephones.  An  increase  in  the  rates,  no  doubt,  will  result  in  a 
demand  on  the  part  of  some  business  subscribers  for  a  cheaper 
class  of  service.  According  to  the  petition,  all  business  tele- 
phones are  now  on  individual  lines  and  all  residence  telephones 
on  four-party  lines.  A  schedule  which  would  provide  for  indi- 
vidual and  two-party  line  telephones  in  the  city  of  Polo  would 
be  in  line  with  the  progress  of  the  telephone  business,  but  in  view 
of  the  fact  that  all  residence  subscribers  are  now  on  four-party 
lines,  it  would  be  necessary  for  the  petitioner  to  provide  con- 
siderable additional  plant  in  order  to  reduce  the  number  of  sub- 
scribers on  each  line  to  two  parties,  and  it  appears  that  such 
change  in  the  service,  with  the  resultant  expense  to  the  petition- 
er, is  not  justified  at  this  time«  However,  some  provision  should 
be  made  for  business  subscribers  who  desire  party-line  service 
and  for  residence  subscribers  who  desire  individual  line  service, 
and  the  following  schedule  appears  to  be  more  in  line  with  the 
requirements  of  the  petitioner  and  the  probable  demand  on  the 
part  of  its  subscribers: 

Individual  line  business  telephones « $2.00  per  month 

Twp-party  line  business  telephones 1,76  " 

Individual  line  residence  telephones  1.65  " 

Four-party  line  residence  telephones 1.36  " 

Multi-pafty  line  rural  telephones 1.50  " 

Extension  telephones    ; 50  ** 

Under  all  the  circumstances  it  seems  that  it  would  be  use- 
less to  attempt  to  estimate  closely  the  revenues  which  may  be 
anticipated  under  this  schedule,  as  the  revenues  will  depend 
largely  upon  the  classification  of  service  which  subscribers  choose 
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to  lake.  However,  it  seems  safe  to  estiinate  that  not  more  than 
ome  third  of  the  business  subsoribers  will  prefer  party-line  serv- 
ioe,  and,  on  the  basis  of  this  division  of  the  business  subscribers, 
the  revenue  under  this  schedule  is  shown  by  the  following  table : 

TABLE  IV. 

45  Individual  line  business  telephones  @  $24.00  per  annum  ....     $1,080.00 
22  Two-party  line  business  telephones  ®  $21.00  per  annum  ....  462.00 

—  Individual  line  residenoe  telephones  @  $10.80  per  annum 

443  Four-party  line  residence  telephones  @  $16.20  per  annum  . .       7,176.00 

643  Multi-party  line  rural  telephones  @  $18.00  per  annum 0,774.00 

8  Extension  telephones  ®  $6.00  per  annum  48.00 

Total $16,640.00 

From  a  careful  analysis  of  the  testimony  presented  by  the 
petitioner  in  support  of  the  proposed  establishment  of  toll  charges 
and  the  discontinuance  of  so-called  free  toll  service  from  Polo 
to  points  set  forth  in  the  petition,  it  appears  that  the  petitioner 
is  furnishing  an  extensive  toll  service  for  whitA  it  receives  no 
revenue  whatever,  and  also  performs  switching  service  for  other 
telephone  companies  for  which  it  receives  no  compensation* 

The  petitioner  estimated  that  the  establishment  of  the  pro- 
posed toll  charges  would  result  in  a  decrease  of  about  76  per  cent 
of  the  local  toll  traffic,  and  that  the  annual  revenue  would  amount 
to  about  $941.  From  a  careful  analysis  of  the  report  of  toll 
traffic  filed  by  the  petitioner,  the  Commission  is  of  the  opinion 
that  the  petitioner's  estimate  of  the  loss  of  toll  traffic  is  high, 
and  tiiat  such  loss  will  not  amount  to  more  than  66f  per  cent  of 
the  total  traffic,  and  that  the  increase  in  revenue  from  the  estab- 
lishment of  the  proposed  toll  charges  will  amoimt  to  about  $1,350. 

[5]  Using  as  a  basis  the  statement  of  expenses  for  the  twelve 
months  ending  June  80,  1914,  and  the  statement  of  estimated 
expenses  prepared  by  the  petitioner,  the  Commission  estimates 
annual  expenses  at  $17,029.  With  local  exchange  revenues 
amounting  to  $18,540,  as  shown  by  the  schedule  *'table  IV,'' 
and  toll  revenues,  including  commissions  on  Central  Union  Com- 
pany and  Dixon  Home  Company  tolls,  amounting  to  $1,835, 
the  total  annual  revenues  will  amount  to  $20,375,  leaving  a 
net  revenue,  after  deducting  expenses',  of  $3,346,  which  is  a 
return  of  approximately  7  per  cent  on  the  present  value  of  the 
property. 

It  is  therefore  ordered  that  the  petitioner.  Polo  Mutual  Tele- 
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phone  Company,  shall  diseontinne  the  schedule  of  rates  or 
charges  that  it  now  has  in  force  and  effeet,  and  establish  in  lien 
thereof  the  following  schedule: 

Individual  line  business  telephones $2.00  per  month 

Two-party  line  business  telephones 1.75  **         •* 

Individual  line  residence  telephones 1.66  "        ** 

Four-party  line  residence  telephones  . , 1^5  '*        ** 

Multi-party  line  rural  telephones  1.50  **        ** 

Extension  telephones   50  *'         '< 

It  is  further  ordered,  that  the  petitioner  shall  discontinue  the 
so-called  free  toll  service  from  Polo  to  various  neighboring  towns, 
to  wit,  Grand  De  Toure,  Oregcm,  Mt.  Morris,  Forreston,  Ster- 
ling, Brookville,  Milledgeville,  Lanark,  Rochelle,  Leaf  River, 
Byron,  Mt.  Carroll  and  Shannon,  and  establish  a  rate  of  5 
cents  per  call  or  message  from  Polo  to  Grand  De  Toure,  Ore- 
gon, Mt.  Morris,  Porreston,  Lanark^  Milledgeville,  Sterling, 
and  Brookville,  and  a  rate  of  10  cents  per  call  or  message  from 
Polo  to  Leaf  River,  Byron,  Rochelle,  Mt.  Carroll,  and  Shannon. 

The  prayer  of  the  intervening  petitioners,  the  city  of  Polo 
and  James  Nichols  and  Horatio  Wales,  to  deny  the  application 
of  the  petitioner,  is  hereby  denied. 

Since  the  Commiasion  ia  unable  to  definitely  determine,  at 
this  time,  the  amount  of  revenue  that  will  be  produced  by  the 
schedule  of  local  exchange  rates  and  the  toll  rates  herein  author- 
ized, and  in  view  of  the  uncertainty  of  the  effect  of  the  change 
in  classifications  for  local  service,  the  Commission  retains  juris- 
diction of  the  subject-matter,  and  of  the  parties  hereto,  for  the 
purpose  of  making  such  further  order  in  this  case  as  future 
developments  may  warrant. 

The  rates  herein  authorized  shall  become  effective  as  of  Janu- 
ary 1,  1916. 

By  order  of  the  Commission^  this  23d  day  of  December,  1915, 
dated  at  Spriz^gfieldy  Illinois.        ^ 
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JOHN  M.  LAKDON  and  B.  S.  Litchfield,  BeceiYeis  for  Kansas 

Natural  Gas  Company, 

17. 

CITY  OF  LA  WHENCE  et  aL 
[Docket  No.  1036.] 

DepreciaUoi'^  Accrued '-^Natural  C?a«  —  Foltiation. 

Jl.  A  dednetioiL  for  natural  depreciation  muat  be  made  in  fixing 
the  present  value  of  a  natural  ga«  system  for  rate  making. 
Valuation  ~^  Ooing  value  ^^  Factors  affecting. 

2.  Thai  a  natural  gas  company  has  been  in  tbe  bands  of  a  reoeiver 
for  over  three  years,  and  that  it  has  more  customers  than  it  can  prop- 
erly serve,  were  considered  in  ascertaining  the' going  value  in  a  rate 

valuation. 

i 
Valuation  —  Overhead  charges. 

3.  Overhead  charges,  including  engineering,  taxes,  and  interest  dur- 
ing construction,  were  consid^ed  in  a  rate  valuation  of  a  natural  gas 
system. 

Apportiontnent  ^  Natural  gaa  ^  Production,  tranaportation,  and  dis* 
tribuHon. 

4.  The  value  of  a  natural  gas  production  plant  was  separated  in  a 
rate  valuation  from  the  transportatiim  and  distribution  plants  of  a 
utility  which  both  produced  and  purchased  gas. 

ApportionmetU '^  Natural  goM'^  Value '^  Use  method* 

5.  The  value  of  property  used  in  transporting  and  distributing  nat- 
ural gas  in  two  states  may  be  divided  upon  the  basis  of  use,  in  the 
proportion  that  the  v(^ume  of  gas  used  in  each  state,  respectively,  bears 
to  the  entire  volume  passing  through  the  lina. 

Return ''Natural  gas  ^  Amortization. 

a.  In  investigating  the  rates  of  a  natural  gas  company  a  sum  waa 
allowed,  to  provide  a  return  upon,  and  an  amortisation  of,  the  invest- 
ment in  leases  and  wells. 

Valuaitian-^ Natural  gas'^Faetera  to  he  considered ^^I^riee  of  gas*^ 
Earnings. 

7.  In  valuing  natural  gas  leases  and  wells  for  rate  making,  the 
utility  is  entitled  to  be  allowed,  at  its  wells,  the  same  price  for  its  gas 
that  it  was  obliged  to  pay  other  producers  similarly  situated,  and  the 
mining  properties  should  be  credited  with  their  net  earnings. 

Valuation  —  Investment  from  net  earnings  —  Return. 

8.  An  allowance  was  made  for  investment  from  earnings  the  same 
as  for  new  capital,  in  investigating  the  rates  of  a  natural  gas  company, 
although,  as  a  general  proposition,  investment  from  earnings  is  not 
entitled  to  be  considered  upon  the  same  basis  as  new  investment  in  rate 
making. 
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VahuiUon  —  Natural  gas  —  Leaseholds. 

9.  Natural  gas  leaseholds  have  no  value  beyond  the  material  in 
wells  and  warehouses,  where  earnings  scarcely  exceed  expenses. 
Return'' Natural  gas '^ Expenses ^ Loss  in  disftribution, 

10.  The  loss  of  natural  gas  in  distributing  lines  should  not  exceed 
20  per  cent. 

Betum  —  Expenses  —  XJnu^%ial  expenses, 

11.  Taxes  upon  money  on  hand  before  distribution  to  creditors  and 
unusual  receivership  expenses  should  not  be  considered  in  estimating 
the  future  operating  expenses  of  a  utility. 

Return  —  Expenses  —  Salaries, 

12.  The  sum  of  $40,000  per  year  for  salaries  «id  expenses  of  the 
president,  general  manager,  and  attorney  of  a  natural  gas  company  was 
held  to  be  ample,  where  tbe  property  was  valued  at  $7,376,618.65  and 
yielded  a  net  income  of  $960,058.14. 

Depre€Hation '^  Nattiral  gas  ^^  Annual  allowance  ^^  Amortization. 

18.  An  allowance  was  made  for  the  annual  depreciation  of  natural 
gas  property  ihnt  would  amortize  the  entire  investment  during  the  esti- 
mated life  of  the  property. 

Valuation  —  Working  capital  —  Amount. 

14.  An  allowance  of  $200,000  was  made  for  working  capital  of  a 
natural  gas  company  valued  at  $7,376,618.65. 

Return  —  Natural  gas  —  Antotmt  —  Provisions  for  eoetensions  and  8up- 

15.  Natural  gas  rates  were  permitted  to  be  increased  to  yield  a  net 
return  of  10.46  per  cent,  ali^ough  such  return  might  be  excessive, 
where  it  was  necessary  to  have  funds  on  hand  to  extend  the  lines  and 
to  obtain  a  sufficient  supply  of  giA. 

Rates  —  Natural  gas  —  Amount  of  minimun^  charge. 

16.  A  uniform  monthly  minimwm  charge  of  50  cents  was  fixed  as  the 
amoimt  which  should  be  paid  throughout  the  territory  served  by  natural 
gas  companies,  the  receivers  to  have  their  contract  share  of  all  collec- 
tions of  such  charge,  and  the  remainder  to  be  retained  by  the  distribut* 
ing  company. 

IHscrimination  —  Oas  —  Free  service  -•  Ordinance  requirements. 

17.  The  furnishing  of  "free  gas"  to  cities  in  compliance  witii  ordi- 
nances granting  the  use  of  streets  discriminates  against  consumers  re- 
quired to  pay  scheduled  rates,  and  should  therelore  be  diseoatintted. 

(Foley,  Commissioner,  dissenting.) 

[December  10,  1915.] 

Rehearing  and  hearing  de  novo  of  proceedings  to  determine 
the  reasonahleness  of  natural  gas  rates.  Increases  were  author- 
ized that  were  estimated  to  be  sufficient  to  return  to  the  owners, 
during  the  estimated  life  of  the  property,  all  money  that  they 
have  put  into  the  property  from  all  sources  and  a  net  return  of 
10.46  per  cent  per  annum  on  the  money  while  invested. 
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For  former  c^inion  on  which  rehearing  waa  granted,  see 
P.U.E.1915E,  768. 

Appearances :  Bobert  Stone,  Chester  I.  Long,  T.  S.  Salathiel, 
for  complainants;  R.  J.  Higgins  for  the  city  of  Kansas  City, 
Kansas;  Perry,  Doran  &  Dean  for  the  Consumers  Light,  Heat, 
&  Power  Company ;  J.  W.  Dana  for  the  Wyandotte  County  Gas 
Company;  E.  E.  Sapp  for  the  American  Gas  Company; 
Edward  C.  Gates  far  the  Fort  Scott  Gas  &  Electric  Company; 
H.  O.  Caster,  Fred  S.  Jackson,  for  the  Commission. 

By  the  Commission:  An  opinion,  embodying  findings  of 
the  Commission  in  this  case,  was  rendered  on  July  16,  1915. 
For  reasons  then  stated  no  order  was  issued.  On  August  7,  fol- 
lowing some  litigation  growing  out  of  the  opinion  and  findings, 
a  petition  for  rehearing,  covering  about  twenty-two  typewritten 
pages,  was  filed  by  complainants. 

This  petition  sets  forth  many  alleged  errors  in  the  calcula- 
tions made  and  in  the  conclusions  reached  in  the  findings.  Ow- 
ing to  the  numerous  assignments  of  error,  it  is  impracticable  to 
consider  them  in  detail;  in  fact,  such  consideration  is  wholly 
unnecessary,  as  a  great  deal  of  new  testimony  was  introduced 
upon  the  rehearing,  and  the  entire  matter  is  now  considered  de 
novo. 

Eegarding  many  of  the  matters  complained  of  there  was  no 
evidence  in  the  record.  Touching  others  the  evidence  was  of 
such  a  character  as  to  necessarily  and  obviously  lead  to  slight 
inaccuracies  in  the  calculations  made,  as  well  as  in  the  conclu- 
sions reached;  but,  based  upon  the  evidence  then  before  the 
Commission,  it  is  not  at  all  apparent  that  any  substantial  error 
was  made  in  either  the  calculations  made  or  in  the  conclusions 
at  which  the  Commission  arrived. 

It  is  alleged  by  the  complainant  that  no  provision  was  made 
in  the  opinion  and  findings  for  payment  of  a  reasonable  return 
upon  any  investment  which  may  have  been  represented  by  the 
capital  stock.  However,  it  was  plainly  stated  to  the  Commis- 
sion at  the  hearing  that  no  return  was  asked  for  upon  the  stock 
investment  of  the  company;  that  all  that  was  desired  was  suffi- 
eient  income  to  fairly  carry  out  the  provisions  of  the  so-called 
"creditor's  agreement."  This  agreement  provides  that  '^credit- 
ors and  lien  holders  against  the  property  devoted  to  public  use 
P.U.R.19ieB. 
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in  said  business,  consent  to  the  deferring  of  their  right  to  fore- 
close and  assert  their  several  claims  against  said  property,  legal 
and  equitable,  and  to  have  execution  therefor,  only  upon  the 
condition  that  their  said  investments  and  claims  be  returned, 
with  interest,  within  said  six-year  period,  or  so  much  thereof  as 
will  properly  secure  the  return  of  the  balance/' 

The  Commission,  basing  its  conclusions  upon  the  evidence 
then  before  it,  endeavored  only,  as  requested  by  complainants, 
to  provide  for  carrying  out  the  terms  of  this  agreement. 

In  this  connection  attention  is  called  to  the  statements  in  the 
record  upon  the  original  hearing  made  by  the  attorney  for  com- 
plainants : 

"Commissioner  Foley:  I  might  say  that  my  understanding 
is  here — that  nothing  was  claimed  for  the  capital  stock  so  far 
as  this  rate-fixing  purpose  is  concerned.  I  do  not  know  whether 
I  am  correct  or  not. 

"Mr.  Salathiel :  We  are  not  contending  that  the  Kansas  Nat- 
ural Gas  Company's  stock  does  not  represent  value.  It  will  be 
our  contention  it  does,  but  we  have  made  the  statement  that  we 
are  not  asking  the  Commission  to  fix  a  rate  that  will  allow  a  divi- 
dend on  the  stock." 

In  the  discussion  of  the  various  phases  of  this  question  refer- 
ence was  made  and  consideration  given  to  the  insufficient  supply 
of  gas  in  many  of  the  cities.  The  fact  was  developed  that  the 
supply  during  cold  weather  is  inadequate  to  meet  the  demands 
of  consumers,  and  that  during  a  certain  period  each  year  the 
public,  so  far  as  it  depends  upon  gas  for  fuel,  is  subject  to  great 
inconveniences  and  often  to  some  suffering  occasioned  by  lack 
of  gas  when  it  is  most  needed.  The  claim  has  been  repeatedly 
made  that  such  failure  of  supply  is  owing  to  the  inadequacy  of 
price.  The  testimony  shows  that  by  reason  of  the  insufficiency 
of  the  transportation  facilities  of  the  complainants  it  is  impos- 
sible to  supply,  regardless  of  the  price,  their  consumers  with 
sufficient  fuel  during  the  "peak  load"  periods  when  the  tempera- 
ture is  low.  This  fact  is  conceded  by  the  officers  of  the  company. 
IN'o  price  that  could  be  fixed  by  the  Commission  would  enable 
complainants  to  keep  their  customers  properly  supplied  during 
the  periods  of  the  greatest  demands. 

The  angle  from  which  the  question  before  the  Commission 
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waa  conflidered  upon  the  original  pres6ntati(Hi — ^namely,  from 
the  standpoint  of  the  creditors'  agreement — was  chosen  in  ocm- 
formity  with  the  wish  of  complainants,  as  expressed  upon  the 
hearing;  and,  as  hcis  been  stated,  at  least  one  important  factor, 
ordinarily  and  properly  taken  into  account  in  rate-making  in- 
vestigations, was,  at  complainants'  suggestion,  ignored.  Criti- 
cism may  properly  be  directed  against  the  Commission  for 
accepting  the  suggestions  of  the  complainants  in  this  respect 
As  the  method  then  adopted  in  dealing  with  the  problem  proved 
very  unsatisfactory  to  complainants,  we  will  now  endeavor  to 
consider  the  subject  in  harmony  with  the  rules  recognized  by 
courts  and  commissions  as  properly  applicable  in  rate-making 
controversies. 

The  Fair  Value  of  the  Property. 

One  of  the  first  and  most  imperative  essentials  in  ratq  mak- 
ing is  the  fixing  of  a  fair  present  value  upon  the  property  o£the 
utility  whose  rates  are  under  consideration,  used  and  usable 
in  the  public  service. 

The  complainants'  plant  has  been  in  operation  several  years, 
— a  portion  of  it  since  1905, — and  the  principal  additions  were 
made  between  that  date  and  1910.  Considering  the  plant  as  a 
whole  a  fair  average  date  for  the  investme^t  is  January  1, 
1907.  It  appears  to  have  been  successful  as  a  revenue  pro- 
ducer for  several  years,  and  in  the  opinion  of  the  Commission 
it  yet  is  successful  in  that  respect.  No  complaint  seems  to  be 
made  of  the  inadequacy  of  its  income  imtil  the  failure  of  the 
gas  supply  in  the  company's  wells  and  in  territory  immediately 
adjoining  its  then  existing  pipe  lines. 

[1]  In  attempting  to  determine  the  present  value  of  the  com- 
plainants' plant  for  rate-making  purposes,  we  have  endeavored 
to  follow  the  principles  laid  down  in  the  leading  and  most  fre- 
quently cited  authorities  upon  this  subject  They  are  clearly 
oudined  in  Knoxville  v.  Knoxville  Water  Ca  reported  in  212 
U.  S.  page  1,  63  L.  ed.  371,  29  Sup.  Ct  Rep.  148,  from  which 
the  following  quotation  is  taken : 

^'Before  coming  to  the  question  of  profit  at  all  the  company 
is  entitled  to  earn  a  sufficient  sum  annually  to  provide  not  only 
for  current  rq)airs,  but  for  making  good  the  depreciation  and 
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replacing  the  parts  of  the  property  when  ihey  come  to  the  end  of 
their  life.  The  company  is  nc^  bound  to  see  its  property  grad- 
ually waste,  without  making  provision  out  of  earnings  for  its 
replacement.  It  is  entitled  to  see  that  from  eamiiiigs  the  value 
of  the  property  invested  is  kept  unimpaired,  so  that,  at  the  end 
of  any  given  term  of  years,  the  original  investment  remains  as 
it  was  at  the  beginning.  It  is  not  only  the  right  of  the  company 
to  make  sudi  a  provision,  but  it  is  its  duty  to  its  bond  and  stock- 
holders, and,  in  the  case  of  a  public  service  corporation,  at  least, 
its  plain  duty  to  the  public. 

"If  a  different  course  were  pursued  the  only  method  of  pro- 
viding for  replacement  of  property  which  has  ceased  to  be  useful 
would  be  the  investment  of  new  capital  and  the  issue  of  new 
bonds  or  stocks.  This  course  would  lead  to  a  constantly  increas- 
ing variance  between  present  value  and  bond  and  stock  capital- 
ization,— a  tendency  which  would  inevitably  lead  to  disaster 
either  to  the  stockholders  or  tb  the  publijc,  or  both.  If,  however, 
a  company  fails  to  perform  this  plain  duty  and  to  exact  suflScient 
returns  to  keep  the  investment  unimpaired,  wh^er  this  is  the 
result  of  unwarranted  dividends  upon  over  issues  of  securities, 
or  of  omission  to  exact  proper  prices  for  the  output,  the  fault 
is  its  own.  When,  therefore,  a  public  r^ulation  of  its  prices 
comes  imder  question,  the  true  value  of  the  property  then  em- 
ployed for  the  purpose-  of  earning  a  return  cannot  be  enhanced 
by  a  consideration  of  the  errors  in  management  which  have  been 
committed  in  the  past." 

And  in  San  Diego  Land  &  Town  Co.  v.  Jasper,  reported  in 
189  U.  S.  442,  47  L.  ed.  894,  23  Sup.  Ct.  Kep.  571,  it  is  said: 

"It  no  longer  is  open  to  dispute  that,  under  the  Constitution, 
Vhat  the  company  is  entitled  to  demand  in  order  that  it  may 
have  just  compensation  is  a  fair  return  upon  the  reasonable 
value  of  the  property  at  the  time  it  is  being  used  for  the  pub- 
lic' '' 

[2]  Aside  from  the  physical  value  of  the  plant,  ascertained 
by  a  consideration  of  the  use  which  is  now  made  of  it,  complain* 
ants  daim  a  going  value  of  $4,792,430.  In  the  consideration 
of  this  question  of  going  value  as  a  separate  item,  it  must  not 
be  forgotten  that  this  property  has  been  in  the  hands  of  re- 
ceivers for  between  three  and  four  years.     That  the  plant, 
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with  the  business  attached,  is  worth  mudi  more  than  it  would 
be  without  such  business  connections,  may  be  freely  conceded. 
Without  its  existing  business,  its  distributing  contracts,  its 
customer,  its  established  sources  of  supply,  it  would  constitute, 
practically,  only  an  accumulation  of  junk.  The  present  value 
of  the  plant  has  been  ascertained  and  determined  as  an  en- 
tirety, taking  into  conaideraticm  the  fact  that  it  is  a  going  con- 
cern in  actual  and  successful  operation.  In  fixing  this  value 
we  haye  taken  into  account  the  fact  that  Hie  plant  is  in  opera- 
tion, with  more  customers  than  it  can  properly  serve. 

[3]  Overhead  charges,  including  engineering,  taxes,  and  in- 
terest during  construction,  were  also  taken  into  consideration  by 
the  Conmiission  in  its  valuation  of  complainants'  property. 

Life  of  the  Gas  Field. 

One  exceedingly  important  factor  in  the  valuation  of  this 
plant  is  the  probable  Jength  of  life  of  the  gas  fields  which  fur- 
nish the  supply  transported  by  its  lines  and  sold  in  its  markets. 
In  the  original  opinion  in  this  case,  in  compliance  with  the 
views  of  the  complainants,  and  for  the  purpose  of  computations 
then  made,  the  life  of  the  gas  fields  which  might  furnish  fuel 
to  be  carried  through  those  pipe  lines  was  arbitrarily  fixed  at 
six  years  from  January  1,  1915;  but  in  that  opinion  this  lan- 
guage was  used: 

"The  entire  business  is  so  speculative  in  character,  the  ex- 
tent of  the  supply  is  so  uncertain,  the  other  factors  entering  into 
the  problem  are  so  numerous,  so  indefinite,  and  so  intangible, 
that  nothing  more  than  a  rude  approximation  of  the  amortiza- 
tion period  of  complainants'  system  can  be  made.  We  have, 
therefore,  adopted,  for  the  present  purposes,  the  estimate  of  the 
life  expectancy  of  the  plant  made  by  those  who  prepared  the 
creditors'  agreement.''     [P.U.E.1916E,  800.] 

Based  upon  the  history  of  the  gas  fields,  their  present  con- 
dition and  output,  the  existence  of  recent  important  discoveries 
of  gas  in  marketable  and  paying  quantities  in  the  gas  field  of 
Kansas  and  Oklahoma  known  as  the  mid-continent  field,  it  is 
the  view  of  this  Commission  that  the  source  of  supply  will  not 

be  exhausted  within  twenty  years  from  January  1,  1907,  and 
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that  the  property  of  the  company  will  have  value  for  the  pur- 
pose of  gas  transportation  for  that  period  or  more. 

Upon  the  evidence  before  the  Commission  it  is  convinced 
that  there  is  now  an  abundance  of  gas  readily  procurable  with- 
in a  reasonable  distance  from  the  company's  lines;  that  during 
all  the  time  of  complainants'  control  of  the  company's  property 
this  condition  has  existed ;  that  tiiey  have  had  at  all  times,  and 
have  now,  means  at  their  command  sufficient  to  enable  them  to 
procure  sources  of  abundant  supply;  but  that,  on  account  of  a 
lack  of  reasonable  business  foresight  and  prudence,  and  on 
account  of  inefficiency  of  management,  no  supply  adequate  to 
the  demands  of  their  customers  has  been  obtained. 

The  Producing  Property. 

[4]  For  several  years  after  commencing  business  the  Kansas 
Natural  Gas  Company  was  a  producing  as  well  as  a  trans- 
porting and  distributing  utility.  Primarily,  it  transported, 
distributed,  and  marketed  chiefly  the  production  of  its  own 
wells  and  leaseholds,  although  it  at  all  times  purchased  some 
gas  from  other  producers.  For  some  years  past,  however,  it  has 
purchased  a  major  part  of  the  gas  carried  and  distributed 
through  its  lines,  the  volume  of  its  own  production  diminishing 
accordingly. 

In  order  to  establish  a  fair  present  valuation  upon  the  prop- 
erty of  the  company  and  to  properly  allocate  the  operating  and 
other  expenses  it  is  deemed  just  and  necessary  to  separate  the 
production  from  the  transportation  and  distribution  branch  of 
the  business,  and  to  consider  each  upon  its  own  basis. 

The  total  valuation  of  the  company's  property,  found  from 
the  entire  testimony,  as  of  January  1,  1915,  is  $8,994,811.03. 
This  includes  all  the  property  used  and  useful  in  production 
as  well  as  that  used  in  transportation  and  distribution.  Allocat- 
ing this  value  upon  the  basis  of  its  use,  there  should  be  a  separa- 
tion of  the  property  used  for  transportation  from  that  used  for 
production  purposes.  We  therefore  deduct  from  tibe  whole  the 
value  of  that  property  used  only  for  production.  This  requires 
the  elimination  of  the  following  items: 
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Wells $605,539.20 

Leaseholds    1,126,359.34 

Drilling  and  pulling  tools 3,660.00 

Warehouses,  tools  used  in  connection  with  wells 56,379.53 

Proper  proportion  of  overhead  expenses 119,267.32 

Total  deductions $1,911,205.39 

Gross  valuation $8,994,811.03 

Deduct  value  of  property  used  for  production  purposes 1,911,205.39 

Value  of  property  used  and  useful  for  transportation  and 

distribution  purposes $7,083,605.64 

Allocate  to  Each  Stat^  Its  Share  of  Property. 

[5]  The  company's  lines,  compressors,  and  certain  other 
property  are  used  in  transporting  gas  to  the  existing  markets 
in  both  Kansas  and  Missouri.  That  gas  is,  of  course,  mixed 
in  the  pipe  lines,  and  is  drawn  off  at  the  most  convenient  point 
where  the  lines  pass  through  or  near  a  city  served.  The  fair 
present  value  of  the  property  used  and  useful  in  the  service  of 
the  public  for  transportation  and  distribution  purposes  has  been 
ascertained  to  be  $7,083,605.64.  As  this  property  is  used  in 
serving  the  gas  markets  in  both  Kansas  and  Missouri,  its  value 
should  properly  be  divided  upon  some  equitable  basis  according 
to  the  service  furnished  to  each  of  those  states. 

The  Supreme  Court  of  the  United  States,  in  Minnesota  Rate 
Cases  (Simpson  v.  Shepard)  230  TJ.  S.  352,  57  L.  ed.  1511, 
48  L.E.A.(KS.)  1151,  33  Sup.  Ct.  Rep.  729,  appears  to  have 
furnished  a  guide  to  the  proper  rule  in  cases  of  this  character. 

"The  total  value  of  the  property  of  an  interstate  carrier  with- 
in a  state,  independently  of  revenue,  should  be  divided  as  be- 
tween its  interstate  and  intrastate  business  in  such  state,  when 
testing  the  reasonableness  of  state  regulation  of  its  intrastate 
rates,  according  to  the  use  that  is  made  of  the  property,  assign- 
ing to  each  business  that  proportion  of  the  total  value  of  the 
property  which  will  correspond  to  the  extent  of  its  employment 
in  that  business."  (10th  paragraph  of  syllabus  in  Simpson  v. 
Shepard,  supra.) 

"When  rates  are  in  controversy  it  would  seem  to  be  necessary 
to  find  a  basis  for  division  of  the  total  value  of  the  property  in- 
dependently of  revenue,  and  this  must  be  found  in  the  use  that 
is  made  of  the  property.  That  is,  there  should  be  assigned  to 
each  business  that  proportion  of  the  total  value  of  the  property 
P.U.R.1916B. 
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which  will  correspond  to  the  extent  of  its  employment  in  that 
business.'^    (Ibid.,  57  L.  ed.,  page  1566.) 

It  therefore  becomes  necessary  to  determine  the  extent  of 
the  employment  of  complainants'  property  in  Kansas  as  com- 
pared with  the  extent  of  such  employment  in  Missouri. 

In  ascertaining  the  value  of  the  plant  which  should  be  allo- 
cated to  each  state  upon  the  basis  of  its  use,  a  complete  analysis 
of  the  use  of  the  property  was  made.  The  value  of  such  portions 
of  the  plant  as  were  used  exclusively  for  the  purpose  of  supply- 
ing gas  to  customers  in  Kansas  was  aDocated  and  charged 
directly  to  the  account  of  this  state.  A  similar  course  was  pur- 
sued in  relation  to  service  facilities  required  and  used  only  in  Mis- 
souri. The  value  of  such  portions  as  were  used  for  the  purpose 
of  furnishing  gas  to  the  markets  of  both  states  was  divided,  in 
the  case  of  each  line,  between  the  two  states  in  the  proportion 
that  the  volume  of  gas  transported  through  such  line  and  dis- 
tributed in  each  state,  respectively,  bears  to  the  entire  volume 
passing  through  such  line. 

The  value  of  headquarters,  including  the  building  and  lot  at 
Independence,  and  the  overhead  charges  and  expenses,  interest 
during  construction,  taxes  and  organization  cost,  furniture, 
general  stock,  garage,  etc.,  aggregating  $463,803.23,  has  been 
distributed  among  the  company's  several  divisions  on  the  basis 
of  the  proportion  that  the  value  of  each  division  bears  to  the 
value  of  the  whole,  and  in  this  maimer  is  divided  between  Kan- 
sas and  Missouri  in  proportion  to  its  use.  . 

The  method  employed  and  the  results  obtained  in  allocating 
to  each  state  its  proper  share  of  the  value  of  the  plant  used  in 
transportation  and  distribution  is  shown  by  the  following  table 
1.  From  this  it  appears  that  of  the  total  value  of  $7,083,605.64, 
the  sum  of  $3,221,379.49,  or  45.48  per  cent,  should  be  allocated 
and  charged  to  Kansas  and  $3,862,226.15,  or  54.52  per  cent, 
to  Missouri. 
P.U.R.1916B. 
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The  Earnings  and  Cash  Investment. 

Having  ascertained,  as  a  fundamental  factor,  the  value  of 
the  property  and  plant  allocated  to  Kansas  on  the  basis  of  its 
use,  a  resume  of  the  operations  of  the  company  since  com- 
mencing business  will,  perhaps,  be  enlightening. 

[6]  It  seems  proper  to  set  aside  from  the  earnings  of  the 
company  a  sum  that  will  provide  a  return  upon,  and  an  ulti- 
mate amortization  of,  the  investment  in  leases  and  wells. 

[7]  In  estimating  the  value  of  its  leases,  the  company  is  en- 
titled to  be  aDowed,  at  its  wells,  the  same  price  for  its  gas  that 
it  was  obliged  to  pay  to  other  producers,  under  similar  con- 
ditions. In  determining  the  value  of  its  leases  and  wells,  the 
mining  properties  should  be  credited  with  their  net  earnings, 
and  thus  this  portion  of  the  business,  which  is  highly  specula- 
tive, is  placed  upon  a  determinable  basis. 

On  account  of  the  presence  of  the  leakage  factor,  it  is  not 
sufficient  to  deduct  the  amount  of  gas  purchased  from  that  sold, 
and  conclude  that  the  difference  is  the  volume  of  production. 
When  af)plied  to  a  long  period,  during  the  greater  portion  of 
which  accurate  measurements  were  not  made  and  no  accurate 
reports  recorded,  the  conclusion  must,  to  some  extent,  be  an 
estimate. 

From  the  testimony  of  the  company's  officers,  from  computa- 
tions based  upon  measurements  taken  during  a  limited  period, 
and  from  all  the  circumstances  and  evidence,  the  Commission 
has  allowed  in  this  calculation  35  per  cent  upon  the  gross 
amount  for  leakage  and  waste.  This  leakage  we  believe  to  be 
excessive  and  unnecessary,  but  because  of  the  bad  condition  of 
the  company's  lines  it  possibly  amounted  to  that  figure,  and 
while  not  justifying  such  waste,  we  accept  it  in  this  instance. 

[8]  The  following  table  shows  the  actual  cash  invested  from 
new  capital  and  from  earnings,  during  each  of  the  years,  both 
for  the  transportation  and  production  property.  By  the  pro- 
duction side  of  *the  account  is  meant  the  amount  invested  in 
leases  and  gas-well  material.  Attention  is  called  to.  the  fact 
(which  appears  from  the  company's  books,  but  is  not  disclosed 
by  the  table)  that  while  the  investment  in  transportation  and 

distribution    property    is    $11,926,812.97,    and    in    production 
P.U.R.1916B. 
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property  $4,113,563.46,  a  total  of  $16,040,376.43,  only  $12,- 
369,250  is  new  capital.  The  remainder,  $3,671,126.43,  was 
derived  from  earnings.  As  a  general  proposition,  for  rate- 
making  purposes,  investment  from  earnings  is  not  entitled  to 
be  considered  upon  the  same  basis  as  new  investment;  but  for 
the  purposes  of  this  investigation,  allowance  is  made  for  this 
investment  exactly  the  same  as  for  new  capital. 

TABLE  NO.  2.  KANSAS  NATURAL  OAS  COMPANY. 

Property  Statsement  Showing  the  InvestmeDt  and  Property  at  the  Close  of  Each 
Year,  Together  with  Accrued  Depreciation  and  Net  Investment,  and  Divided 
as  between  Transportation  and  Production  Property. 


Property  Accomit. 

Investment. 

Less  accrued 
depreciation  at 

rateol5.U69b 

per  annum. 

(Accumulated) 

Investment. 

less 

accrued 

depreciation 

each  year. 

Transportation. 
July  1.1906.«6.857,47S.82(iyr.equal8forlyr.) 
1906 

18.178,786.16 

6,919.980.81 

7,061.176.07 

9,266.149.14 

9,642.605.22 

11.606,468.47 

11.601.907.18 

11.728.851.88 

11.828.096.29 

11.926.812.97 

$iaa,«94.so 

516.650.49 
878.928.46 
1.832,979.65 
1,846.290.22 
2,484,960.61 
3.028,614.17 
3.628.806.89 
4.238,175.98 
4,848,207.88 

$8,016,114.86 
6.406.329.82 

1907      

6.202,262.61 

1908 

7.913.169.49 

1909 

7,796.216.00 

1910 

9.071.497.86 

1911  

8.573,396.01 

1912 

8,095,544.94 

1918 

7,589.920.31 

1914 

7,068,606.64 

Total  lor  the  nerlod 

I94,«70.670.14 

fl.251,268.88 
2,741.414.47 
2.758.321.68 
2.822.872.U 
2.845.454.82 
8.559.686.72 
4,241,551.88 
4,174.627.10 
4.146.067.88 
4,118,568.46 

122.925.682.60 

RateU.7096 

per  annum. 

$146,396.44 

467.148.94 

789,867.57 

1.120.065.U 

1.453.006.82 

1.869.480.70 

2,865.742.27 

2,854.178.64 

8.889.263.52 

8,820.550.45 

$71,745,048.54 

Production  Property. 

July  1,1905  (J  year  equals  lor  1  year) 

1906 

$1,104,870.89 
2.274.270.66 

1907 

1.968.454.06 

1908 

1.7O2.287.0O 

1909 

1,892,461.60 

1910 

1,690.166.02 

1911 

1.875.809.61 
1.820.468.46 

1912 7 

1918                         ,   ...^ 

806.803  86 

1914     

296.018.01 

Total  for  the  period 

$82,654,277.40 

$18,225,708.96 

$14,428,568.44 

Total  lor  the  period  combined  

8127.324,963.54 

$41,151,841.66 

$86,178,611.98 

Add  working  capital.  9}  yrs.  at  $200,000  per  yr. 

1.900.000.00 

Average  investment  per  year  lor  91  years. . . . 

$88,078,611.98 
$9,270,906.50 

1914 
Transportation .• 

Investment. 

111.926.812.97 
4,118.568.46 

Less  accrued 
depreciation. 

$4,848,207.88 
3.820.550.45 

Present  value. 
$7,088,605.64 

•298.013.01 

Total • 

116.040,876.43 

$8,668,757.78 

$7,376,618.65 

*  Covers  cost  of  material  in  wells  and  that  portion  of  warehouse  stock  assigned 
to  production. 

As  the  investment  in  the  property  used  and  useful  for  trans- 
portation and  distribution  purposes  amounted  January  1,  1915, 
to  $11,926,812.97,  and  its  value  as  of  that  date  was  $7,083,- 
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605.64,  depreciation  therefore  to  the  amount  of  $4,843,207.33 
must  be  provided  for  out  of  the  earnings. 

Valiie  of  the  Leaseholds. 

[9]  Regarding  the  production  side  of  the  property,  the  earn- 
ings from  this  branch  of  the  business  during  1914  scarcely  ex- 
ceeded the  expenses  of  operation.  Therefore,  it  may  be  fairly 
considered  that  the  leaseholds  have  no  present  value,  based  upon 
l)ast  earning  capacity,  and  that  the  only  value  remaining  in  the 
production  property,  beyond  a  speculative  one,  is  represented 
bv  material  now  in  the  wells  and  warehouses,  which  on  Decem- 
ber  31,  1914,  amounted  to  $293,013.01.  The  balance  of  the 
property  investment,  therefore,  amounting  to  $3,820,550.45, 
must  be  amortized  during  the  period  prior  to  December  31, 
1914,  and  charged  against  the  earnings  of  that  period. 

The  foregoing  table  shows  the  total  investments  of  the  com- 
pany of  every  character  up  to  December  31,  1914,  also  the  de- 
preciation that  should  be  provided  for  out  of  earnings,  and  the 
present  value  upon  which  it  is  entitled  to  earn  a  fair  return. 

We  will  now  consider  the  results  of  operations  from  the  be- 
ginning of  business   until   December  31,   1914,   embodying  a 
division  between  production  and  transportation,  in  the  follow- 
ing table: 
P.U.R.1916B. 


Digitized  by 


Google 


LAXDOK  V.  LAWRSNGfi. 


d46 


TABLB  NO.  8.  SANBA8  NATUBAL  GAS  COMPANY. 

Bnmmary  of  Operations  from  the  Beginning  of  Builneas,  April  15,  1914,  to  Decem- 

ber  8iri»14. 


Income. 

Total. 

Productloa. 

Transportation 

and 

distribution. 

6as  tales 

$$0,620,066.07 
166,261.94 

462.800.78 

6,023,792.16 

27,588.19 

2,450.86 

$2,274.65 

$30,629,066.07 

Ofl  sales    

$166,261.94 

462390.78 
6.028.792.16 

Dividends  received  from  gas  int«sesto 
owned  in  Oklahoma 

Gas  produced* 

Rents 

27.528.11) 

Water , 

2.450.86 

Profit  on  material  sold 

62.274.66 

Total  operating  revenne 

$87,874,250.50 

$8,438,596.90 
650.568.77 
6,028.792.16 
7,969.994.04 
844,802.86 
104.690.78 
261.910.16 

1.434.11 
60.472.14 

4,862.06 

$6,652,944.88 

$30,721,814.67 

Operating  Expenses. 
Gas  purchased 

$8,438,596.90 

Gas  expenses,  Oklahogaa  field 

$467,196.63 

88.878.24 

6,028.792.16 

Gas  expenses  and  tax^ 

8,056.111.87 

4.903.882.67 

UncoUeotable  accounts :  gas 

844,302.86 

Oil  expense           

104,690.78 
2,178.86 

Taxe#:  Ksnssft  O'ty  Pipe  Mnet 

269.786.81 

PipeLinA 

1.484.11 

Taxes :  Mamet  Mining  Company 

50^472.14 

Maintaining    organisation :    Mamet 
Mining  Company 

4.862.06 

Total  operating  expenses  and  taxes 
Net  oneratinff  income  

$18,740,128.91 
$18,634,135.59 

$80,800.00 
205,467.21 

58,798.75 

5.277.45 
6.778.44 

$8,630,171.48 
$8,022,778.36 

$15,109,952.43 
$15,611,362.24 

Other  Income. 
Dividends 

Interest 

for  Binking  fnod 

Profit  on  second  mortgage  bonds 
purchased  for  sinking  fund 

Sundry 



Total  other  income 

$001,116.85 
$18,985,262^44 

$40,096.82 
1.610.281.00 

220.083.50 

8.093,808.94 

443,795.26 

M,416.85 

214,964.03 

Total  income 

Deductiona  from  Income. 
Uncollectable  accounts :  financial 

1 

Interest  on  Kansas  City  Pipe  Ltaie  bonda 

Interest  on  Mamet  Mlnhig  Company 

bonds X 

1 

Interest  on  Kansas  Natural  bonds 

Interest  on  Kansas  Natural  debt, ........ 

Bond  expense ... 

Premium  on  bonds  purchased  for  sink- 
ing funds 

$6,586,796.40 

1 

Net  corporate  income 

$18,888,466.04 

*  For  the  purpose  of  this  statement,  this  item  is  treated  both  as  a  revenue  and 
expense. 

t  Divided  on  basis  of  1914  taxes. 
P.U.R.1910B. 
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Summary  of  Operations  from  Beglniitiig  of  BnttneM  to  Deceml)er  31,  1914. 


Total. 

Production. 

Transportation. 

Net  operatiiiff  Income  (ai  shown  by  Table 
No.  8) 

818.684.185^0 

8.668.757.78 
9.970.877.81 

1.049.518.40 

9.270.906.50 

11.82K 

9,9704r77.81 
5,284,416.70 

88.022.778.85 

8.820.560.45 
D    797.77700 

815.611,862.24 

Less  accmed  depreciation   (as  shown  by 
Table  No.  D 

4.848.207.38 

Net  operaang  income,  less  depreciation. 

Average  net  operating  income  per  year 

for  91  years 

10.768,154.91 

Average  annnal  inyestment  (as  shown  by 
Table  No.  1) 

Which  is  equal  to  an  average  annual  re- 
turn on  the  investment  ol 

The  capital  was  all  supplied  from  the  sale 
ol  bonds,  or  In  other  words,  borrowed 
money,  except  that  supplied  from  earn- 
ings, and  the  investors  were  willing  to 
accept  6i  as  the  money  was  borrowed 
at  that  rate.    This  company  therefore 
had  a  surphis  after  paying  6i  on  its  in- 
vestment as  follows : 

Net  eaminflrs  .                

• 

64  on  888.078.611.96 

Surphis 

84.685,961.11 

D.    Indicates  deficit. 

Transportation  the  Chief  Business. 

It  will  be  noted  that  the  total  net  operating  income  for  the 
period  under  consideration  is  $18,634,135.59,  and  of  this 
amount  $3,022,773.35  is  assigned  to  production  and  $15,611,- 
362.24  is  assigned  to  transportation,  which  includes  two  dis- 
tributing plants. 

Eeferring  to  table  No.  2,  it  will  be  seen  that  it  is  necessary  to 
provide  for  depreciation  on  production  property  $3,820,550.45, 
and  when  this  is  deducted  it  leaves  a  deficit  in  the  production 
branch  of  the  business  of  $797,777.10.  This  branch  of  the 
business  not  only  paid  no  return,  but  the  earnings  were  insuf- 
ficient to  amortize  the  investment.  It  may  be  claimed  that  an 
excessive  amount  has  been  charged  to  d^reciation,  but  in 
view  of  the  fact,  as  already  stated,  that  in  1914  the  gas  pro- 
duced on  the  company's  property  just  about  paid  the  expenses 
of  production,  it  would  appear  that  the  entire  investment  in 
leases  should  be  eliminated.  The  conclusion  is  inevitable  that 
tiie  leases  were  not  worth  anything  above  the  cash  inveslanent, 
in  reality  not  worth  that  amount,  and  that,  in  addition  to  the 
stock  issued,  excessive  sums  were  paid  for  them  in  cash. 

It  will  be  further  noted  that  the  transportation  branch  of 
the  business,   after  providing  for   $4,843,207.33   depreciation 
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(as  per  table  KTo.  2),  and  also  for  $797,777.10  deficit  in  the  pro- 
duction branch  of  the  business,  shows  a  net  return  of  $9,970,- 
877.81.  This  is  equal  to  a  return  of  11.32  per  cent  per  annum 
on  the  entire  investment  in  both  branches  of  the  business  for 
the  full  period  of  nine  and  one-half  years.  In  this  connection 
it  should  be  remembered  that  all  of  the  money  invested  in  this 
property  was  obtained  from  the  sale  of  6  per  cent  bonds  or  from 
the  earnings  of  the  company. 

In  estimating  revenue  for  future  reasonable  requirements, 
some  definite  basis  of  calculation  must  be  adopted,  and  rates 
should  be  predicated  upon  the  needs  thus  shown.  The  Commis- 
sion has  based  such  estimates  and  calculations  upon  the  report 
of  operation  for  1914,  the  last  complete  year  of  operation. 

Summary  of  19H  Business. 

In  the  following  table,  No.  4,  is  given  a  summary  of  the  oper- 
ations for  1914,  with  a  division  between  production  and  trans- 
portation. As  the  property  used  in  supplying  natural  gas  to 
consumers  in  Kansas  is  all  that  can  properly  be  considered  in 
establishing  rates  within  its  borders,  it  beoomes  necessary  to 
assign  to  this  state  a  proper  proportion  of  earnings,  expenses, 
and  value  of  the  property  used,  and  this  has  been  done  on  tho 
basis  of  use. 

[10]  The  volume  of  gas  sold,  together  with  that  used  in  com- 
pressor stations  in  1914,  was  18,199,544  thousand  cubic  feet. 
To  meet  this  demand,  which  is  net,  a  much  larger  volume  must 
be  furnished  at  the  wells.  In  its  calculations,  the  company  has 
assumed  a  loss  of  5  per  cent  in  the  field  lines  and  10  per  cent 
in  the  trunk  lines.  The  loss  in  distributing  lines  should  not 
exceed,  on  the  average,  20  per  cent,  and  in  fact  the  distributing 
loss  from  all  causes  should  be  reduced  far  below  this  allowance. 
However,  computations  have  been  made  upon  the  assumption 
that  of  gas  received  into  the  field  lines,  95  per  cent  was  either 
marketed  or  delivered  to  trunk  lines  and  compressors;  that  of 
the  quantity  delivered  to  trunk  lines,  90  per  cent  was  either 
marketed  from  them  or  delivered  to  distributing  systems;  and 
of  the  quantity  delivered  to  distributing  systems,  80  per  cent 
was  delivered  to  consumers. 
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TABLE  NO.  4.     KANSAS  NATURAL  GAS  COMPANY. 


Statement  of  Results  of  Operatione  for  the  Year  ldl4,  with  DiTialon  between  Pro- 
duetlon  and  Transportation. 

Income, 

Total. 

Prodoc 

Transportation 

Gas  sales 

•2.726.173.29 

858.886.09 

42.667.51 

5.136.05 

182.55 

459.81 

$85i886'.68' 
42,667.61 

$  2.726,178.2? 

Gat  prodaced  a*  shown  on  Table  No.2* 

OU 

Rents 

6,186.05 

Water 

182.55 

Profit  on  material  sold 

459  31 

Operating  income 

18,133.514.80 

t   742.210.79 
858.896.08 

841.289.88 
187.4fi3.11 
36,2a\90 
12.556.07 
33.568.27 
10,497.85 
690.20 

$  401.568.60 

$  2.781.961  20 

Expenses. 
Gas  purchased 

$     742,210  79 

Gas  produced* 

358,896.0» 

Expenses.  Oklahoma  field 

$99,401.77 
741.888.11 

807.669.24 
26.709.08 
86,285.90 

Operating  expenses  and  taxes 

Receivership  expenses 

533,680.64 
110  754  0$ 

Oil  expenses 

Uncollectable  gas  accounts 

12  555  07 

Taxes.  Kansas  City  Pipe  Line 

280.00 

33  288  27 

Taxes,  Mamet  Mining  Company 

10  497  85 

Mahit.  organization.  Mamet  Min.  Co. 

690.29 

Total  operating  expenses 

12,173.456.66 
960,058.14 

9  5L414.94 
812,88 

$870,984.22 
80,629.8$ 

$  1  802  62244 

Net  operating  income 

929.428.76 

Other  Income. 
Interest 

Sundry ,.............,,.,.,  ^  -r ,,-.  r^., , . 

Total  Income 

1  1.011,785.94 

• 

460.616.90 
$651,169.04 

$725,653.84 
174,484.30 

Deductions  from  Income. 

Interest  on  Mamet  Mining  Company. 
Interest  on  Kansas  Natural  Bonds. .. 
Interest  on  current  debt 

I164^M0J» 

82.236.67 

254,781.90 

881.16 

9,166.67 

Premium  on  bonds  purchased  for  sink- 
ing fund 

Net  corporate  income 

Sinking  Fund. 
Mamet  Mining  Company 

|206<820lOO 

518,883.84 

Kansas  City  Pipe  Line 

Included   in  "property  rentals"   on 
Kansas  Natural  Gas  books 

Deficit  as  shown  on  statement 

*  These  figures  are  shown  both  as  s  revenue  and  expense  for  the  purpose  of  this 
table.  Other  figures  used  in  column  beaded  "total"  are  taken  from  the  exhibits 
filed  in  this  rase.  I^^igures  under  "production**  and  "transportation**  ure  the  Com- 
mission's. 

Commenting  briefly  upon  some  features  of  the  inmiediatelj 
})receding  table,  the  company's  figures  show  a  deficit  of  $174,- 
484.30,  but  this  is  after  deducting  from  net  earnings  the  auin 
of  $460,616.90  for  interest  on  bonds  and  expenses  in  con- 
nection with  the  same,  and  the  further  sum  of  $725,653.34  for 
retiring  that  amount  of  the  principal  of  bonds.  Neither  of 
these  items  is  proper  to  be  included  in  expenses,  and  cannot  be 

considered  when  calculating  a  return  on  the  value  of  the  prop- 
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erty  used  and  useful  in  the  conduct  of  the  business,  but  are 
given  to  show  the  disposition  made  of  the  net  income  from 
operation,  which  amounted  to  $960,058.14,  not  including  de- 
preciation. 

[11,  12]  It  should  be  further  stated  that  there  was  an  ex- 
pense of  $28,663.90  for  taxes  upon  a  large  sum  of  money  on 
hand  before  the  distribution  undei  the  terms  of  the  creditors' 
agreement.  This  should  be  deducted  for  future  estimate,  as 
it  will  not  be  necessary  to  provide  that  item  again. 

There  is  also  included  receivership  expenses  at  $137,463.11. 
This  sum  covered  a  period  of  about  two  years,  during  which 
there  were  unusually  heavy  expenditures  because  of  litigation. 
It  is  imnecessary  to  provide  such  a  large  sum  for  future  require- 
ments. When  this  company  was  operated  under  the  direction 
of  its  own  officers,  their  salaries,  for  performing  services  similar 
to  those  performed  by  the  receivers  and  their  attorneys,  were 
as  follows: 

President    $15,000.00  per  year 

General  manager    12,000.00    "      ** 

Attorney   5,200.00    "      '* 

Add  for  their  expenses  7,800.00    "      " 

Total   $40,000.00  per  year 

This  would  seem  to  be  ample  under  ordinary  conditions,  and 
is  the  sum  used  in  the  estimate  for  future  needs. 

Estimates  of  Future  Revenues. 

In  the  former  opinion  the  Commission  authorized  the  fol- 
lowing net  rates:  Domestic  gas  in  Montgomery  county,  20 
cents  per  thousand  cubic  feet;  in  counties  outside  of  Mont- 
gomery county,  not  supplied  by  the  Gunn  pipe  line,  28  cents 
per  thousand;  in  counties  supplied  by  the  Gunn  pipe  line,  80 
cents,  and  for  all  boiler  gas  12  J  cents  per  thousand. 

For  reasons  apparent  at  this  time  we  believe  that  the  do- 
mestic rate  in  Montgomery  county  should  have  been  correspond- 
ingly increased  as  it  was  in  other  counties,  and  that  it  should 
be  23  instead  of  20  cents  per  thousand. 

Basing  the  future  needs  of  the  company  upon  the  1914  busi- 
ness, and  using  the  rates  provided  in  the  fonner  opinion  with 
P.U.R.1916B. 
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the  change  in  Montgomery  coimly  suggested,  we  find  the  esti- 
mated revenues  as  follows: 

TABLE  NO.  5.  KANSAS  NATURAL  GAS  COMPANY. 

Statement  of  Estimated  Revenue  and  Requirements  for  the  Ensuing  Year  Based 
on  1914  Fibres,  Beyised  as  Previously  Explained,  for  the  State  of  Kansas. 


Requirements 

Transportation 

Kansas 

25,671,446  M.  cubic  feet  gas  at  4c 

$1,026,857.80 
510.536.14 
32.228.00 
12..V)5.07 
32,288.27 
10,497.85 
690.20 

S  514.045.01 

Operating  expenses  and  taxes  assigned  to  transportation. . . 

Rfkceivprnhlp  (k^pePRPS ...,.,. 

228,245.U 
14.098.30 

UncoUectable  gas  accounts 

6.859.14 

Taxes,  Kansas  City  Pipe  Line 

16,860.51 

Taxes,  Mamet  Mining  Company 

5,316.91 

Maintaining  organization,  Mamet  Mining  Company 

349.59 

Total 

$1,626,652.88 
$   590,300.00 

$780,269.67 

♦Present  value  of  transportation  properly,  «7,083,605.64;  de- 
preciation on  basis  of  twelve  years 

$268,468.44 

Requirements  exclusive  of  a  return  on  property  Investment. 

♦Return  on  present  value $7,083,605.64 

Add  for  working  capital 200.000.00 

$2,216,952.83 

$1,048,788.01 

Total .97.288,605.64  at  6i 

$   437.016.85 

$196,755.00 

Estimated  Revenue. 
Gas  sales.  1914 

$2,653,969.18 

$1,247,493.01 
$1,192,089.82 

tGas  used  in  compressor  stations  (on  basis  of  use) 

31.737.70 

Total 

$1,228,827.52 

Estimated  revenue  from  proposed  increased  rates 

171,618.63 

Total  estimated  revenue  from  Kansas 

$1,395,341.15 

Deduct  requirements  as  above 

1.048.788.01 

Estimated  net  revenue 

$346,.'303.14 

Which  is  equal  to  a  return  of  10.46^  on  the  present  value  18,812.583.83,  which 

is  45.485t  to  Kansas  of  the  total  of  S7.*283.605.64.  or 
Total  estimated  revenue  for  Kajisas 

$1,395,341.15 

Less  requirements  including  a  6il  return 

1,247.498.01 

Surplus 

$147,848.14 

♦  The  division  of  these  items  between  Kansas  and  Missouri  has  been  made  on 

e  basis  of  the  use  of  the  property  as  shown  In  table  1. 

t  This  item  is  placed  here  to  balance  an  equal  sum  included  in  the  expenditures. 


the  basis  of  the  use  of  the  property  as  shown  In  table  1 

t  This  item  is  placed  here  to  ball 
It  is  a  bookkeeping  entry  solely. 

Kegarding  the  requirements  shown  in  the  foregoing  table, 
provision  is  made  for  procuring  25,671,445  thousand  cubic  feet 
at  a  price  of  4  cents  per  thousand  cubic  feet  on  the  selling  basis. 
The  average  price  is  taken  from  the  actual  purchase  in  1915. 
As  the  price  in  1914  averaged  3.93  cents,  and  for  the  first  nine 
months  in  1915  was  4  cents,  the  allowance  of  4  cents  is  deemed 
reasonable. 

[13,  14]  We  have  provided  $590,300  for  the  annual  depre- 
ciation, which  is  the  amount  required  to  fully  amortize  the 
entire  investment  during  the  estimated  life  of  the  property.  In 
addition  to  this^  $200,000  is  allowed  for  working  capital,  and 
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interest  at  6  per  cent  per  annum  is  computed  on  this  sum. 
After  allowing  a  return  of  6  per  cent  upon  that  portion  6i  the 
value  of  the  property  allocated  to  Kansas,  and  providing  for  all 
of  liie  above  requiranents,  an  annual  net  surplus  of  $147,848.14 
remains. 

This  means  that  after  completely  amortizing  tl^  remainder 
of  the  investment  that  was  not  amortized  prior  to  December 
31,  1914,  the  investors  will  receive  a  net  return  of  10,46  per 
cent  per  annum  on  their  money  while  invested. 

In  providing  for  depreciation,  nothing  has  been  deducted  for 
the  salvage  value  of  the  property  at  the  end  of  its  estimated 
life,  nor  has  anything  been  deducted  for  the  warehouse  stock 
assigned  to  the  transportation  branch  of  the  business.  In  the 
computations,  it  has  been  assumed  that  the  entire  plant^  includ- 
ing the  warehouse  stock,  will  be  wiped  out  at  the  end  of  the 
twenty-year  period.  This,  of  course,  is  an  assumption.  At 
that  time,  it  may  still  be  a  valuable  going  concern,  or  it  may  be 
junk.  Time  only  can  determine  that  fact.  But  in  either  event, 
it  will  have  cost  the  owners  nothing. 

A  Summary, 

[15]  To  summarize,  the  foregoing  tables  show:  That  up  to 
December  81,  1914,  those  who  put  their  money  in  this  property 
received  a  net  return  of  11.32  per  cent  per  annum,  after  depre- 
ciation was  fully  provided  for.  This  left  the  simi  of  $7,376,- 
618.65  as  the  remaining  investment.  Returns  upon  this  amount 
"knd  its  ultimate  amortization  must  depend  upon  the  future 
revenues.  In  estimating  what  these  revenues  may  be,  we  have 
taken  the  business  of  1914  as  a  basis.  The  business  of  the  com- 
pany for  that  year  was  not  so  good  as  it  had  been  during  prior 
years,  nor  was  it  so  favorable  as  during  the  first  nine  months 
of  1915.  Upon  this  conservative  basis,  however,  the  estimates 
show  that  the  owners  will,  during  the  estimated  life  of  the  com- 
pany, receive  back  every  cent  that  they  have  put  into  the  prop- 
erty from  all  sources  and  a  net  return  of  10.46  per  cent  per 
annum  on  their  money  while  invested.  All  of  such  money  hav- 
ing been  obtained  from  the  sale  of  6  per  cent  bonds  or  from  the 

earnings  of  the  company. 
P.U.R.1916B.  , 
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It  clearly  appears  that  this  company,  with  the  rates  now  in 
force,  is  making  handsome  returns  on  the  invested  capital. 

In  the  former  opinion,  however,  the  Commission  authorized 
an  increase  of  3  cents  per  thousand  cubic  feet  for  domestic  gas 
in  the  territory  outside  of  Montgomery  coimty  and  that  not 
supplied  by  ^he  Gunn  pipe  line.  That  supplied  by  the  Gunn 
pipe  line  was  fixed  at  30  cents  and  a  rate  of  12^  cents  per 
thousand  cubic  feet  for  boiler  gas. 

This  was  a  substantial  increase  over  the  prevailing  prices. 
There  was  grave  doubt  as  to  whether  increasing  the  rate  for 
domestic  gas  above  25  cents  per  thousand  cubic  feet  would  re- 
sult in  an  increased  revenue;  but  the  weight  of  the  evidence  is 
that  such  increase  could  be  made  without  material  loss  of  busi- 
ness, and  the  Commission  is  of  the  opinion  that  it  will  increase 
the  revenues  of  the  company. 

The  Rates  Authorized. 

In  the  last  hearing  there  was  no  evidence  submitted  that  in- 
dicated a  necessity  for  any  increase  in  the  rates  over  those 
provided  in  the  former  opinion,  except  in  the  domestic  rate  for 
Montgomery  county.  We  have,  therefore,  concluded  that  the 
following  net  rates  should  be  authorized : 

For  domestic  gas  in  Montgomery  county,  23  cents  per  thou- 
sand cubic  feet,  except  at  Elk  City,  where  the  present  rate  of 
25  cents  is  to  remain;  boiler  gas  in  said  county  10  cents  per 
thousand  cubic  feet 

In  all  other  counties  except  those  supplied  by  the  Gunn  pipe 
line,  28  cents  per  thousand  cubic  feet;  in  the  counties  supplied 
by  the  Gunn  pipe  line,  the  present  rate  of  30  cents  per  thou- 
sand cubic  feet;  and  on  all  boiler  gas,  except  in  Montgomery 
county,  12|  cents  per  thousand  cubic  feet. 

In  the  opinion  of  the  Commission,  the  per  cent  of  return  pro- 
vided on  the  capital  in  the  foregoing  estimates  is  excessive. 
But  to  enable  the  company,  beyond  any  doubt,  to  have  abundant 
funds  on  hand  to  make  all  necessary  extensions  of  its  lines  and 
to  obtain  a  suflScient  supply  of  gas  for  its  patrons,  it  has  au- 
thorized these  rates,  which  under  normal  and  ordinary  con- 
ditions, judging  the  future  by  the  past,  will  provide  such 
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returns.  But  to  provide  any  higher  rates,  in  our  opinion,  would 
be  unjustified  and  an  imposition  upon  the  public. 

Wo  realize  that  the  estimates  as  to  the  future  revenue  of  a 
business  of  this  character  are  necessarily  more  or  less  uncer- 
tain. The  discover^  of  productive  gas  fields  adjacent  to  the 
company's  pipe  lines  is  possible.  This  would  greatly  reduce 
the  cost  of  gas  and  render  the  rates  provided  excessiva  Or 
the  expense  of  obtaining  the  gas  may  materially  increase,  so 
as  to  make  greater  revenues  necessary.  Such  contingencies 
depend  upon  future  developments. 

If  any  such  contingencies  shall  arise,  or  if  after  the  rates 
authorized  have  been  fairly  tested  they  do  not  bring  adequate 
returns,  or  if  expensive  extensions  of  its  pipe  lines  make  neces- 
sary the  investment  of  additional  capital,  the  Commission  will 
gladly  consider  any  evidence  that  may  be  submitted  to  it  that 
would  justify  further  changes. 

Its  purpose  is  to  carefully  protect  the  rights  of  invested  cap- 
ital in  this  property,  and  at  the  same  time  properly  guard  the 
interests  of  the  public. 

Mudmwn  Bills. 

[16]  Touching  the  question  of  minimum  monthly  rates  and 
charges,  it  is  believed  that  the  minimum  bill  for  monthly  serv- 
ice should  be  uniform  throughout  the  territory  served;  that 
each  consumer  should  be  required  to  pay  for  service  and  readi- 
ness to  serve  a  monthly  minimum  of  50  cents ;  that  the  complain- 
ants should  receive  their  contract  share  of  all  collections  for  gas 
actually  delivered  and  the  residue  of  the  minimum  bill,  where 
there  is  any,  shall  be  retained  by  the  distributing  company. 
Collection  rules  and  the  rules  relating  to  loss  arising  from  un- 
collectable  accounts  should  remain  as  at  present  until  further 
order. 

[17]  The  Commission  adheres  to  its  views  heretofore  ex- 
pressed to  the  effect  that  the  furnishing  of  so-called  "free  gas" 
to  cities,  though  in  compliance  with  ordinances,  is  a  species  of 
patent  discrimination  against  customers  who  are  required  to 
pay  scheduled  rates,  and  should  be  promptly  discontinued. 

An  order  will  issue  in  accordance  with  the  findings  herein 
made. 

P.U.R.1916B.  23 


Digitized  by 


Google 


354  KANSAS  PUBLIC  UTILITIES  COMMISSION. 

(The  opinion  continued  with  a  brief  reswme  of  the  contro- 
versies, legal  and  otherwise,  that  had  placed  the  company  in  its 
present  position.  It  was  stated  that  the  company  was  in  the 
hands  of  receivers,  not  because  of  insolv^icy,  but  upon  a  suit 
brought  by  the  state  against  it  for  a  vidation  of  the  antitrust 
laws;  that  the  administration  by  the  receivers  had  been  disas- 
trous to  the  company  and  patrons;  that  the  receivers  had  been 
negligent  in  not  obtaining  an  additional  supply  of  gas;  and  that 
the  best  interest  of  the  property  and  the  public  would  be  served 
by  turning  it  over  to  its  rightful  owners,  and  requiring  them  to 
administer  its  affairs  in  a  lawful  manner.) 

Joseph  L.  Bristow,  Chairmdni  John  M.  Einkel,  Clommis- 
sioners. 

Dissenting  opinion  by  'Foley,  Commissioner:  The  writer 
regrets  to  feel  himself  obliged  to  differ  from  his  colleagues  in 
the  conclusions  jeached  upon  this  matter.  To  set  forth  the 
grounds  upon  which  this  difference  of  opinion  rests  appears 
wholly  unnecessary.  Cordially  agreeing  with  much  of  the  rea- 
soning and  many  of  the  conclusions  embodied  in  the  opinion, 
the  evidence  has,  nevertheless,  wrought  in  my  mind  a  conviction 
that  the  best  interests  of  both  the  complainants  and  the  gas- 
consuming  public  require  a  somewhat  higher  rate  for  gas  than 
that  provided  by  the  order  issued. 

My  judgment  is  that  the  net  rate  for  domestic  gas  marketed 
in  Montgomery  county  should  be  25  cents  per  thousand  cubic 
feet;  that,  to  consumers  served  by  that  portion  of  the  line  and 
its  off-shoots  between  Montgomery  coimty  and  the  Gunn  line 
junction  in  Allen  County  the  rate  should  be  28  cents  net;  and 
that  to  all  consumers  in  Kansas  served  by  the  Gunn  line  or  by 
complainants'  line  north  of  the  Gunn  line  junction  a  net  rate 
of  30  cents  should  be  charged.  This  is  the  present  rate  in 
Moran,  Bronson,  and  Fort  Scott. 

Conceding,  if  need  be,  that  the  past  management  of  the  com- 
pany's property  by  the  receivers  has  not  been  either  efficient 
or  economical,  and  that  excessive  sums  have  been  needlessly 
spent  in  litigation,  those  matters  are  now,  in  my  judgment,  be- 
yond the  control  of  this-  Commission.  As  stated  by  the  Inter- 
state Commerce  Commission  in  an  early  case,  *^e  law  deals 
with  the  actual  situation." 

P.U.R.1916B. 


Digitized  by 


Google 


LANDON  V.  LAWRBNCB.  866 

Complainants  ask  a  net  rate  of  37  cents  per  thousand  cubic 
feet  for  all  gas  delivered  for  domestic  comsumption  in  Kansas 
outside  of  Montgomery  county.  So  high  a  rate  would  probably 
defeat  its  purpose, — ^the  augmentation  of  revenue.  Under  padt 
and  existing  service  conditions  it  is  doubtful  whether  any  rate 
in  excess  of  30  cents  net  would  increase  the  company's  income 
much,  if  at  alL 

It  is  almost  axiomatic  that  a  public  utility,  in  order  to  earn 
a  maximum  of  revenue,  must  furnish  service  reasonably  satis- 
factory to  its  patrons.  This  class  of  service  is  not  now,  and 
has  not  for  some  time  been,  supplied  by  oompkinants.  They 
confess  themselves  unable  to  supply  the  public  demand  during 
**peak  load"  periods  in  cold  weather.  In  other  words,  when 
the  public  needs  the  service  worst  it  fails.  The  quality  of  such 
service  may  be  likened  to  that  furnished  by  a  bank  which  fails 
a  depositor  when  he  is  in  the  sorest  financial  straits,  or  by  a 
crowded  street  car,  which  on  account  of  inability  to  perform 
further  service  leaves  an  intending  passenger  shivering  upon  a 
bleak  comer  during  a  driving  storm. 

While  the  value  of  the  service  to  the  consumer  is  not  an 
accepted  measure  of  the  proper  rate  to  be  charged,  yet  it  seems 
reasonable  that  the  character  and  efficiency  of  the  service  aflFect 
the  value  of  that  actually  rendered,  and  would  be  proper  factors 
to  consider  in  establishing  a  rate. 

The  *  pipe  line  serving  Kansas  City,  Topeka,  and  other 
northern  territory  is  conceded  to  be  inadequate  for  the  trans- 
portation of  a  sufficient  supply  of  gas  in  cold  weather.  A  com- 
pressor station  which  was  formerly  operated  at  Scipio,  near 
Gamett,  and  which  was  very  essential  to  the  proper  service  of 
customers  north  of  that  point,  was  dismantled,  removed,  and 
reinstalled  in  Oklahoma.  Altogether,  the  service  in  the  north- 
em  portion  x)f  the  territory  in  which  the  company  markets  its 
gas  is  very  inefficient  and  unsatisfactory. 

Nevertheless,  under  existing  conditions,  and  taking  into  con- 
sideration all  the  facts  and  circumstances  disclosed  by  the  evi- 
dence, I  entertain  the  belief  that  the  rates  should  be  increased 
ffubstantially  to  the  extent  above  indicated. 
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IjOuisiana  supreme  court. 

MOEGAN'S  LOUISIANA  &  TEXAS  RAILEOAD  &  STEAM- 
SHIP COMPANY 

V. 

EAILROAD  COMMISSION  OF  LOUISIANA. 

[No.  21320.] 
(—  La.  — ,  70  So.  332.) 

Conatitutional  U»w  ^  BetroapecHve  statutes  ^  Bight  to  enact. 

1.  The  Constitution  of  the  state  of  Louisiana  does  not  prohibit 
retrospective  legislation. 

Orders  ^  Railroads  ^  Review    by    courts  ^  Retrospective    legislation. 

2.  Act  No.  132  of  1914,  'to  provide  for  the  manner  in  which  suits 
to  contest  any  decision  ...  or  order  of  the  Railroad  Commission 
of  Louisiana  shall  be  tried,"  applies  to  imtried  suits  pending  at  date 
of  its  passage. 

[November  16,  1915.] 

Headnotes  by  the  Coubt. 

Appeai*  by  the  Eailroad  Commission  of  Louisiana  from  a 
judgment  of  the  Twenty-second  Judicial  District  Court,  Parish 
of  East  Baton  Rouge,  H.  F.  Brunot,  Judge,  annulling  an  order 
of  the  Commission  denying  an  application  of  Morgan's  Louisiana 
&  Texas  Railroad  &  Steamship  Company  to  discontinue  certain 
motor  car  service  and  requiring  the  operation  of  additional  pas- 
senger trains;  revei'sed  and  remanded  with  directions. 

Appearances:  Wylie  M.  Barrow,  Asst.  Atty.  Gen.,  for  ap- 
pellant ;  Denegi'e,  Leovy,  &  Chaffe  for  appellee. 

Land,  J.,  delivered  the  opinion  of  the  court: 

In  May,  1914,  the  plaintiff  railroad  company  submitted  to  the 
defendant  Commission  an  application  to  change  the  schedule  of 
trains  Xos.  15  and  16  on  its  Alexandria  branch  so  as  to  operate 
daily  between  Lafayette  and  Alexandria,  leaving  Lafayette  at  6 
A.  M.  and  returning  at  6  p.  m.  ;  the  motor  car  service  between  Mor- 
gan City  and  Washington  to  be  discontinued,  and  also  the  coach 
on  trains  Nos.  740  and  741  when  motor  car  service  should  be 
established  between  Lafayette  and  Alexandria. 

A  number  of  petitions  and  protests  were  filed,  some  opposing 
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the  taking  off  of  the  motor  car  between  Morgan  Oitj  and  La- 
fayette, and  some  favoring  the  establishment  of  die  nuitor  car 
service  between  Lafayette  and  Alexandria. 

After  hearing  a  large  number  of  witaesses,  the  Cosnmission 
ordered  that  the  application  of  the  plaintiff  to  diacontiniie  the 
motor  car  service  between  Morgan  City  and  Lafayette  be  denied, 
and  that  the  plaintiff  establish  and  maintain  an  additional  exclu- 
sive daily  passenger  train  service  between  Lafayette  and  Alex- 
andria, and  that  on  the  establishment  of  such  service  the  plain- 
tiff might  discontinue  the  service  on  trains  Nos.  740  and  741. 

Thereupon  the  plaintiff  brought  the  present  suit  to  annul  the 
said  order  of  tibe  defendant  Commission  on  the  following 
grounds: 

^^(1)  Because  said  order  was  rendered  upon  a  petition  by 
petitioner  asking  a  whoUy  different  and  entirely  reasonable  re- 
lief ;  and  your  petitioner  had  no  notice  given  it  of  any  application 
for  the  order  actually  entered  by  said  Commission,  or  that  said 
order  or  any  portion  of  it  (save  as  to  petitionesr^s  application) 
was  under  consideration,  or  would  be  considered. 

'^(2)  Because  the  order  is  unreasonable  and  oppressive  in  its 
operation,  in  that  it  would  occasion  petitioner  great  expense 
without  compensation  or  cconpensating  advantages  to  petitioner 
or  to  public." 

The  case  was  tried  in  the  district  court  on  its  merits,  and  a 
large  mass  of  evidence  was  adduced;  but  judgment  was  rendered 
in  favor  of  the  plaintiff  on  the  ground  of  the  want  of  proper 
notice. 

The  defendant  Commission  has  appealed,  and  contends : 

(1)  That  under  act  No.  132  of  1914,  the  judge  below,  before 
proceeding  to  render  judgmcot,  should  have  transmitted  to  said 
Commission  a  copy  of  the  evidence  adduced  in  his  court  differ- 
ing from,  or  additional  to,  that  offered  upon  the  hearing  before 
the  Commission,  and  should  have  stayed  further  proceedings  un* 
til  that  body  had  considered  such  evidence,  and  reported  its  ac- 
tion thereon. 

(2)  That  the  plaintiff  had  sufficient  notice  that  the  Commis* 
sion  would  consider  the  question  of  ordering  a  daily  service  be- 
tween Lafayette  and  Alexandria,  regardless  of  its  action  oat 
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the  question  of  discontmuing  the  motor  service  between  Morgan 
City  and  Lafayette. 

Act  No.  132. of  1914  provides  in  effect  as  follows: 

Section  1.  That  whenever  any  suit  is  filed  to  contest  any 
decision,  order,  rule,  act,  etc.,  of  the  Railroad  Commission,  its 
secretary  shall,  within  fifteen  days  after  service  of  the  petition 
upon  the  Commission,  cause  a  certified  transcript  of  all  proceed- 
ings had  and  testimony  taken  upon  the  investigation  made  by 
the  Commission,  to  be  filed  with  the  clerk  of  the  court  in  which 
the  suit  is  pending. 

Secticm  2  of  the  same  act  reads  as  follows : 

"That  if,  upon  the  trial  of  any  suit  brought  to  contest  any 
decision,  act,  rule,  rate,  charge,  classification,  or  order,  of  the 
Railroad  Commission  of  Louisiana,  evidence  shall  be  introduced 
by  the  plaintiff  which  is  found  to  be  different  from  that  offered 
upon  the  hearing  before  the  Commission,  or  additional  thereto, 
the  court,  before  proceeding  to  render  judgment  (unless  the  par- 
ties to  such  action  stipulate  in  writing  to  the  contrary),  shall 
transmit  a  copy  of  such  evidence  to  the  Commission,  and  will 
stay  proceedings  in  the  said  suit  for  fifteen  days  from  the  date 
of  such  transmission.  Upon  the  receipt  of  such  evidence,  the 
Commission  shall  consider  the  same,  and  it  may  alter,  modify, 
amend,  or  rescind  its  decision,  act,  rule,  rate,  etc.,  complained 
of  in  said  suit,  and  shall  report  its  action  thereon  to  the  said 
court  within  fifteen  days  from  the  receipt  of  such  evidence." 

Section  3  of  the  same  act  provides  that,  if  the  Commission 
shall  rescind  its  order  complained  of,  the  suit  shall  be  dismissed ; 
and  if  it  shall  alter,  modify,  or  amend  the  order,  such  altered, 
modified,  or  amended  order  shall  take  the  place  of  the  original 
order  complained  of,  and  judgment  shall  be  rendered  thereon, 
as  though  made  by  the  Commission  in  the  first  instance;  and 
that,  if  the  original  order  is  not  rescinded  or  changed  by  the 
Commission,  judgment  sksW  be  rendered  by  the  court  upon  the 
original  order. 

[1,  2]  This  act  was  filed  July  8,  1914.  This  suit  was  filed 
on  June  26,  1914;  the  rule  nisi  to  show  cause  why  an  injunc- 
tion should  not  issue  as  prayed  for  by  the  plaintiff  was  heard 
and  discharged  on  October  6,  1914;  and  the  case  was  subsequ^it- 
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ly  tried  on  its  merite.    The  judge  a  9110  ruled  that  act  Na  182 
of  1914  did  not  apply  to  this  case. 

The  Commission  contends  that  the  said  act  does  apply  to  the 
trial  of  cases  had  after  its  prorisions  went  into  effect,  and  cites 
Bass  V.  Yazoo  &  M.  Valley  R  Co.  136  La.  628,  67  So.  356. 
That  case  holds,  as  expressed  in  the  syllabos,  that  ''a  statute  o(hv- 
ferring  jurisdiction  of  a  certain  class  of  eases  upon  a  court  else- 
where than  at  liie  domknl  of  the  def  aidant  relates  only  to  the 
remedy,  and  applies  to  a  case  in  which  a  plea  to  the  jurisdic* 
tion  of  such  court  was  pending,  but  not  tried,  when  the  statute 
went  into  effect.'^ 

Plaintiff  contends  that  act  No.  132  of  1914  is  not  retroactive 
or  retrospective,  and  does  not  apply  to  suits  instituted  before  its 
promulgation,  and  cites  New  Orleans  v.  Bheuish  Westphalian 
Lloyds,  31  La.  Ann.  781,  and  New  Orleans  v.  Vergnole,  33  La. 
Ann.  35.  In  the  first  case,  it  was  held  that  ''an  act  of  the  legis- 
lature which  declares  that  no  municipal  corporation  shall  assess 
any  license  tax  on  certain  persons  over  $500,  and  prescribes  that 
the  act  shall  take  effect  from  and  after  its  passage,  cannot  be 
construed  as  retroactive.'^ 

In  the  second  case,  it  was  held  that  "article  206  of  the  Con- 
stitution, providing  that  'no  political  corporation  shall  impose  a 
greater  license  tax  than  is  imposed  by  the  general  assembly  for 
state  purposes,'  was  not  intended  to  act  retroactively.'' 

On  the  other  hand,  laws  may  operate  retrospectively  upon  ex- 
isting remedies  by  changing  or  abolishing  them,  or  by  creating 
new  remedies,  without  contravening  constitutional  provisions, 
when  such  legislation  does  not  substantially  impair  the  right 
which  the  remedy  is  intended  to  enforce.  New  Orleans  v.  New 
Orleans,  etc.  E.  Co.  35  La.  Ann.  685. 

The  present  Constitution  of  this  state  does  not  prohibit  retro- 
spective legislation.    Such  a  prohibition,  however,  does  not  apply  . 
to  acts  which  affect  procedure  only,  which  merely  add  a  remedy 
to  an  already  existing  right,  or  Kmit  the  lime  of  the  remedy.    8 
Cyc  1021. 

Plaintiff's  counsel  argue  that  act  No.  132  of  1914  applies 
<mly  to  suits  filed  after  its  passage. 

That  statute,  according  to  its  title,  prescribes  rules  for  the 
trial  of  suits  to  contest  any  decision,  order,  etc,  of  the  Railroad 
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CommiiEision,  and  eontaina  no  legislation  relating  to  the  filing  or 
institution  of  such  suits.  In  the  instant,  caae  the  suit  was  filed 
twelve  days  before  the  approval  of  the  act,  but  was  tried  motoths 
after  its  prwnulgation.  Hence^  quoad  the  remedy  provided  by 
act  No.  132  of  1914,  there  is  no  difference  between  this  suit  and 
one  instituted  after  the  passage  of  said  act 

In  the  phrase,  "whenever  any  suit  is  filed,"  used  in  §  1  of  act 
No.  132  of  1914,  the  word  "whenever"  means  "at  whatever 
time."  See  Webster's  New  International  Diet,  verho.  Sectioq 
2  of  the  same  act  makes  it  clear  that  its  prorisioiDS  apply  to  the 
"trial  of  any  suit  brought  to  contest  any  decision  ...  or 
order  of  the  Railroad  Commission,"  wherein  the  plaintiff  has 
introduced  different  or  additional  evidence. 

The  purpose  6f  that  statute  seems  to  be  to  require  the  Rail* 
road  Commission  to  review  its  decisibns  and  orders  in  the  li^t 
of  the  additional  evidence  introduced  by  the  plaintiff  on  the 
trial  of  the  suit.  If  the  Commission,  after  considering' such  evi- 
dence, rescinds  its  decision  or  order,  the  litigation  terminates. 
Otherwise,  the  court  proceeds  to  render  judgment  on  the  same 
state  of  facts  considered  by  the  Commission. 

In  this  very  case,  the  plaintiff  proved  on  the  trial  that  the 
Commission  had  by  a  subsequent  order  granted  permission  to 
the  plaintiff  to  discontinue  its  motor  service  between  Morgan 
City  and  Lafayette.  This  fact  will  compel  the  Commission,  if 
it  has  not  already  done  so,  to  amend  and  modify  the  order  in 
dispute  so  as  to  leave  nothing  in  controversy  except  the  question 
of  train  service  between  Lafayette  and  Alexandria. 

Act  No.  132  of  1914  is  not  assailed  as  unconstitutional,  and 
the  consideration  of  all  other  questions  of  ISjW  raised  by  the 
pleadings  must  be  postponed  until  after  the  Commission  shall 
have  reported  its  action  in  the  premises* 

It  is  therefore  ordered  that  the  judgment  appealed  from  be 

vacated  and  set  aside,  and  it  is  no\v  ordered  that  this  cause  be 

remanded,  with  instructions  to  the  judge  a  quo  to  transmit  a  copy 

of  all  the  additional  evidence  introduced  by  the  plaintiff  on  the 

trial  of  this  suit  to  the  Railroad  Commission  of  Louisiana,  and 

to  stay  further  proceedings  in  this  case  for  fifteen  days  from  the 

date  of  such  transmission,  pursuant  to  §  2  of  act  Na  132  of 
P.U.R.1916B. 
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1914;  and  it  is  furthtsr  ordered  that  the  plaintiff  and  appellee 
pay  the  costs  of  this  appeal 

Monroe^  Oh.  J.^  takes  no  part. 

Eebearing  denied  December  13,  1915. 


HASSACHTfiETTS  PUBIjIO  8ERVICH3  C0MMI8SI01I. 

IN  BE  SCHOOL  COMMITTEE  OF  CANTON. 
[P.  s.  a  ase.i 

lUties  —  Street  railways  —  Jurisdiction  of  Commission  -*  BeOuetion  of 
st^€M>l  fares. 

1.  The  Massachusetts  Public  Service  Commission  has  no  authority 
to  require  direct  reduction  in  street  railway  fares  for  school  children 
below  the  rate  fixed  by  the  legislature. 

Bates  — Street  raitivays -^ Modification  denied'-^ Insufficient  trial. 

2.  A  street  railway  will  not  be  reqmired  to  modify  a  sdiedule  of 
fares  and  fare  limits,  to  obviate  the  paying  of  two  half  lares  liy  school 
children  in  necessarily  riding  in  two  contiguous  fare  zones,  where  the 
schedule  was  designed,  after  careful  consideration,  to  provide  increased 
reviBfnues,  and  sufficient  time  Jum  not  elapsed  to  give  it  a  full  and  fair 
test. 

[]>eeember  31,  1916.} 

Complaint  of  the  School  Committee  of  Canton  relative  to 
school  fares  charged  by  the  Blue  Hill  Street  Railway  Company ; 
denied  on  the  ground  that  sufficient  time  had  not  elapsed  to  give 
the  existing  schedule  a  fair  test. 

By  the  Conunission:  On  September  22,  1915,  the  school 
oommittee  of  the  town  of  Canton  asked  for  an  opportunity  to 
present  orally  a  '^request  for  a  chan^  in  the  present  arrangement 
of  fares  for  school  ehildrea"  on  the  Blue  HiU  Street  Railway. 
In  accordance  with  this  request  a  conference  was  held  at  this 
office  on  October  5,  1916,  at  which  representatives  of  the  Blue 
Hill  Street  Railway  Company  were  present.  A  petition  .was  pre- 
sented,  signed  by  residents  of  jPonkapoag,  in  the  town  of  Canton, 
protesting  against  the  rate  of  fate  for  pupiJa  to  and  irom  the  Can- 
ton high  sdiool  and  asking  that  a  reduction  be  ordered. 
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[1]  The  half-fare  rates  for  school  children  in  force  on  all  the 
street  railways  of  the  commonwealth,  eocoept  those  operated  by 
the  Boston  Elevated  Railway  Company,  are  the  result  of  a  spe- 
cial act  of  the  legislature  (Stat.  1908,  chap.  530),  which  pro- 
vides that  the  rate  of  fare  for  school  children  "shall  not  exceed 
one  half  the  regular  fare.^'  The  burden  bo  imposed  upon  the 
companies  is  in  the  nature  of  special  taxation,  and  rests  upon 
an  authority  possessed  by  the  legislature,  but  not  delegated  to 
this  Commission,  for  there  is  no  claim  that  it  costs  appreciably 
less  to  transport 'fidioc^i  children  than  other  patrons  <^  the  rail- 
ways. The  Commission  could  indirectly  reduce  the  school  rates 
by  making  such  reductions  in  the  regular  rates  as  might  be  foimd 
reasonable,  but  it  would  seem  that  it  has  no  authority  to  require 
direct  reductions,  in  the  case  of  sdiool  children,  below  the  stand- 
ard fixed  by  the  general  court. 

[2]  This  complaint  grew  out  of  the  raised  schedule  of  fares 
adopted  by  the  Blue  Hill  Company  pursuant  to  an  order  of  the 
Commission  dated  July  31,  1915.  P.U.R.1915E,  370.  Prior 
to  this  revision,  there  were  three  overlapping  fare  zones  on  the 
main  line,  the  unit  fare  being  6  cents.  In  place  of  these  three 
zones  the  company  was  allowed  to  substitute  four,  the  unit  fare 
remaining  6  cents  in  the  zone  from  Mattapan  to  the  Blue  Hill 
reservation  and  being  reduced  to  5  cents  in  the  other  three.  Be- 
fore the  revision,  pupils  of  the  high  school  residing  in  any  part 
of  Canton  could  ride  from  their  homes  to  the  school  for  a  single 
half  fare,  or  3  cents.  Since  the  revision  a  similar  ride,  in  the 
case  of  some  of  these  pupils,  covers  a  portion  of  two  contiguous 
fare  zones  and  requires  the  payment  of  two  half  fares,  or  5 
cents. 

This  revision  of  fares  was  the  result  of  a  petition  by  tlie 
company  for  an  increase  in  the  prevailing  unit  fare  from  6 
cents  to  8  cents.  For  reasons  stated  in  its  opinion  in  the  case, 
the  Commission  found  that,  while  the  company  was  fairly  en- 
titled to  additioiial  revenue,  an  8  cent  unit  fare  was  open  to  very 
serious  objections.  The  only  other  method  of  increasing  revenue 
was  by  a  change  in  the  system  of  fare  zones,  and  a  trial  of  this 
alternative  method  was>  therefore,  permitted. 

Of  course  by  making  changes  in  the  arrangement  of  the  fare 
zones  a  different  basis  for  the  fixing  of  the  particular  rates  for 
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8dKX)l  children  might  be  established,  birt  the  present  arrangement 
wats  pot  into  effect  only  after  careful  consideration,  and  the 
Commission  believes  that  its  success  or  failure  can  only  be  deter- 
mined fully  by  actual  triaL  For  that  reason  it  fixed  a  trial 
period  of  one  year,  at  the  end  of  -which  time  the  question  of 
modifications  can  be  taken  up  in  the  light  of  experience  gained 
under  the  varying  conditions  of  all  the  seasons. 

Since  the  adoption  of  the  new  zone  plan  various  complaints 
have  been  made  to  the  Commission  by  patrons  of  the  road,  the 
one  iinder  oonsideration  being  the  most  important.  The  Com- 
mission does  not,  however,  feel  that  modifications  should  be  at- 
temjfted  before  the  new  system  has  had  a  full  and  fair  test. 

It  may  be  added  that  half-fare  rates  for  school  children  are 
a  privilege  possessed  by  the  people  of  Massachusetts  which  other 
states  have  not,  as  a  rule,  seen  fit  to  impose  by  law  upon  street 
railway  companies.  So  far  as  the  Commission  has  been  able 
to  ascertain  the  only  other  state  which  has  a  similar  law  is  Ver- 
mont, aMough  municipalities  in  other  parts  of  the  country  have 
at  times  made  such  fares  a  condition  of  franchise  grants  and 
companies  have  sometimes  put  such  rates  into  force  voluntarily. 


MA88ACH178BTTS  BOARD   OP  GAS   *  IXECTRIC   LIGHT   COM- 

MISSIONERS. 

AELINGTON  PETITION. 

Betum^Pr^^ts  made  upon  platU  hnprovetnents '^  Pro  fits  realixM 
through  management  of  utUitjf  hy  Miodkholder. 

Profits  on  improvements  and  profits  realized  through  the  man- 
agement of  a  utility  by  a  corporation  owning  its  stock  are  a  part  of  the 
utility't  retam. 

[December  30,  1916.] 

Complaint  by  the  Town  of  Arlington  of  rates  for  gas  fur- 
nished by  Arlington  Gaslight  Company;  recommendation  that 
maximum  net  rate  of  $1.15  a  thousand  feet  be  reduced  to  $1.10. 

Appearances:  Philip  A.  Hendrick  for  town;  Guy  W.  Cox  for 
company. 

By  the  Board:    This  is  a  complaint  in  writing  under  §  162 
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of  chapter  742  of  the  Acts  of  the  year  1914  by  the  gelectmen 
of  the  town  of  Arlington,  of  the  price  of  gas  sold  and  delivered 
by  the  Arlington  Gaslight  Company. 

After  due  notice  public  hearings,  as  required  by  law,  were 
held  at  which  the  selectm^a  were  represented  by  the  town  solicit- 
or and  the  company  by  its  counsel. 

The  company  is  supplying  gas  in  the  towns  of  Arlington,  Bel- 
mont, and  Winchester  from  works  located  in  Arlington.  It  has 
also  furnished  since  1910  to  the  Lexington  Gas  Company  the 
gas  distributed  by  that  company.  Bpth  are  under  a  common 
control.  Its  maximum  net  price  is  $1.16  a  thousand  cubic  feet, 
and  has  been  in  force  for  two  years.  Since  1904,  whetl  the 
present  owners  acquired  control  of  the  company,  the  price  has 
been  gradually  reduced  from  $1.80  net  to  that  now  prevailing. 

The  company  originally  made  and  distributed  coal  gas.  In 
1908  it  installed  a  water  gas  set  at  its  old  works,  and  since 
that  time,  save  during  the  period  of  dear  oil,  has  made  and  sold 
water  gas  only.  In  1913  the  inadequacy  of  the  old  works  for 
the  rapidly  increasing  needs  of  the  company's  business  led  to 
the  purchase  of  another  site  and  the  erection  thereon  of  new 
water  gas  works  of  standard  type  and  ample  capacity  to  take 
care  of  the  company's  present  output  and  with  suitable  pro- 
vision for  future  growth.  The  present  complaint  is  due,  in 
some  measure  at  least,  to  the  expectation  (»*eated  at  the  time 
when  the  new  works  were  started  that  their  greater  efficiency 
and  economy  would  result  in  a  substantial  reduction  in  price. 
This  expectation  has  doubtless  been  emphasized  by  the  lower 
prices  of  gas  prevailing  in  all  of  the  adjacent  cities  and  towns 
lying  between  the  territory  supplied  and  Boston. 

The  new  works  have  been  operated  for  more  than  a  year, 
and  the  prediction  of  a  substantial  saving  in  the  cost  of  pro- 
ducing gas  has  been  realized,  th^  present  cost  already  compar- 
ing favorably  with  such  costs  in  other  well-equipped  and  well- 
located  plants.  But  in  spite  of  this  improvement  the  company 
is  not  yet  deceiving  the  full  benefit  of  the  new  conditions,  since 
its  investment,  due  to  the  rapid  growth  in  the  population  served, 
has  grown  more  rapidly  than  its  earning  power.  Since  1904 
the  number  of  customers  has  increased  from  923  to  over  4,700, 
the  miles  of  mains  from  24  to  over  75,  and  the  output  from 
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14,000,000  to  over  88,000,000  cubic  feet.  These  facts  are  of 
themselves  sufficient  indication  that  any  present  inadequacy  in 
earning  power  must  in  all  probability  be  temporary. 

The  essential  and  difficult  questions  relate  to  depreciation 
and  the  return  upon  capital  investment.  On  June  30,  1915,  it 
had  a  plant  with  a  book  value  of  $694,759  and  other  assets 
valued  at  $49,542,  against  which  there  were  outstanding  capital 
stock  of  $450,000,  bonds  of  $100,000,  notes  of  $162,700  and 
other  debt  of  $29,623.  Included  in  its  plant  accounts,  however, 
are  its  old  works,  no  longer  actively  employed,  and  certain  mains 
which  because  inadequate  have  been  virtually  abandoned.  In 
fact,  during  the  past  twelve  years  'the  company  has  built  prac- 
tically a  new  plant,  in  the  course  of  which  the  value  of  much 
of  the  property  still  in  existence  and  in  use  at  its  beginning  has 
disappeared,  and  a  valuation  by  the  Board  discloses  a  substan- 
tial impairment.  During  the  same  period  no  dividends  were 
paid  in  three  of  the  years,  and  averaged  less  than  6  per  cent 
for  the  remaining  nine.  Moreover,  little  or  no  provision  has 
been  made  for  depreciation  prior  to  the  past  year,  and,  in  con- 
sequence, it  can  hardly  be  said  upon  the  face  of  the  returns  that 
the  dividends  actually  paid  were  in  fact  earned. 

The  situation  has  been  further  complicated  by  the  ownership 
throughout  this  period  of  the  company's  stock  by  the  Massachu- 
setts Lighting  Companies,  All  of  the  major  expenditures  upon 
the  plant  during  the  period  have  been  made  by  another  corpora- 
tion under  the  same  ownership  at  a  substantial  profit  which 
has  been  divided  among  the  security  holders  of  the  Massachu- 
setts Lighting  Companies,  but  is  still  represented  in  the  Arling- 
ton Company's  floating  debt.  A  similar  arrangement  has  existed 
with  respect  to  the  management  of  the  htttear  company,  likewise 
at  a  substantial  profit  to  the  security  holders  of  the  Massachu- 
setts Lighting  Companies.  It  can  hardly  be  said  under  such 
circumstances  that  the  dividends  actually  paid  fairly  represent 
the  return  which  the  stockholders  of  the  Arlington  ccnnpany  have 
in  fact  received,  or  that  the  entire  outstanding  stock  and  debt 
is  free  from  challenge. 

The  Board  has  already  discussed  the  probl^n  raised  by  this 
method  of  control  in  other  decisions,  and  the  discussion  need 
liot  be  repeated  here.     It  is  but  fair  to  say  that  the  present 
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management  is  eliminating  some  of  the  most  objectionable  fea- 
tures of  the  system^  with  a  view  to  placing  this  and  other  proper- 
ties owned  on  a  sounder  and  more  conservative  basis.  But,  even 
so,  the  company  can  hardly  ask  the  consumers  to  assume  the 
burden  of  a  return  upon  a  profit  already  taken,  or  to  provide 
more  than  once  directly  or  indirectly  for  a  return  upon  the  capi- 
tal properly  invested  for  their  service.  After  a  careful  con- 
sideration of  the  company's  affairs  and  of  the  factors  described, 
the  Board  is  satisfied  that  with  prudent  management  the  price 
hereinafter  recommended  will  yield  the  company  a  sufficient 
revenue  to  cover  all  proper  operating  costs,  a  fair  return  upon 
the  property  which  it  is  actively  and  necessarily  employing  for 
the  public  convenience,  and  a  liberal  provision  for  the  deprecia- 
tion which  the  facts  of  this  case  so  greatly  emphasize.  There 
is  also  good  cause  to  believe  that  this  price  can  be  bettered  as 
soon  as  the  company  has  realized  the  full  earning  power  of  its 
recent  investment  in  its  distribution  system. 

Some  other  questions  were  raised  in  behalf  of  the  town  re- 
specting the  company's  operating  Costs,  which  it  seems  to  the 
Board  unnecessary  to  discuss.  During  the  construction  of  the 
new  works,  conditions  were  such  as  to  make  the  costs  of  produc- 
tion abnormal  and  of  little  value  as  a  measure  of  what  may  be 
reasonably  expected  in  the  operation  of  the  new  works.  Con- 
siderable criticism  was  also  directed  to  the  price  of  80  cents 
charged  for  gas  furnished  the  Lexington  Gras  Company  for  dis- 
tribution to  its  customers.  This  company  is  imder  the  same 
ownership  as  the  Arlington  company.  It  has  merely  a  distri- 
bution system,  and  the  gas  supplied  by  the  Arlington  to  the  Lex- 
ington company  is  conveyed  by  a  main  which  is  used  also  for 
Arlington  consumers,  and  is  measured  at  the  meters  of  the 
Lexington  company's  customers  with  an  additional  and  arbi- 
trary allowance  for  leakage.  It  is  doubtless  in  the  interests  of, 
both  groups  of  consumers  that  a  common  source  of  supply  shall 
be  utilized,  and,  to  the  extent  to  which  the  cost  of  producing  the 
gas  affects  the  price  to  the  consumer,  it  is  difficult  for  the  Board 
to  find  any  greater  or  different  obligation  on  the  part  of  the 
Lexington  as  compared  with  the  Arlington  consumer.  Ei^ty 
cents  not  only  covers  the  cost  of  producing  the  gas  furnished  to 
the  Lexington  company  and  other  costs  directly  attributable  to 
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this  service,  but  is  in  fact  more  than  sufficient  to  cover  all  of  the 
Arlington  company's  operating  coets.  'Without  passing  upon  the 
question  as  to  whether  or  not  this  price  is  too  high,  the  Board 
is  satisfied  that  it  imposes  no  undue  burden  upon  the  Arlington 
consumers. 

In  view  of  the  foregoing  facts  and  considerations,  the  Board 
recommends  that  on  and  after  the  1st  day  of  January,  1916, 
the  maximum  net  price  of  gas  sold  and  delivered  by  the  Arling- 
ton Gas  Light  Company  shall  not  exceed  $1.10  a  thousand  cubic 
feet 

By  order  of  the  Board,  Alonzo  R.  Weed,  Chairman. 


MISSOURI  SUPREME  COURT. 

CHICAGO,  BUELINGTON,  &  QUINCY  RAILROAD 
^  COMPANT 

V. 

PUBLIC  SERVICE  COMMISSION  et  al. 

[No.  18725.] 
(—  Mo.  — ,  181  S.  W.  ei.) 

Appeal  and  review—  Review  of  facts  —  Findings. 

1.  Findings  of  the  Missouri  Commission,  in  proceedings  for  com- 
pulsory trackage  connecticms  between  railroads,  are  not  conclusive  on 
the  supreme  court,  and  may  be  reviewed  as  in  cases  in  equity,  under  a 
statute  providing  that  the  evidence  introduced  before  the  Commission 
shall  be  transferred  to  the  circuit  court,  which  shall  hear  the  cause  on 
the  evidence  as  in  cases  in  equity,  and  that  the  circuit  court  record 
with  a  transcript  of  its  proceedings  shall  constitute  the  record  in  the 
sut>reme  court. 

Constitutional   law  — Due  process  of   law  —  Railroads  —  Compulsory 
trackage  eonnectioTis. 

2.  No  public  demand  or  necessity  is  shown  which  will  justify,  imder 
the  due  process  of  law  clause  of  the  Federal  and  Missouri  Constitutions, 
an  order  of  the  Missouri  Commission  requiring  the  expenditure  of  a 
large  sum  for  an  interchange  track  connection  between  railroads,  where 
it  appears  that  the  switching  charges  from  the  interchange  of  business 
will  not  equal  interest  on  the  cost  of  construction  plus  the  cost  of  main- 
tenance and  operation. 

[December  8,  1915.] 
P.U.R.1916B. 
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On  Behearing, 

Appeal  and  review '^  Bight  to  direet  dismissal  upon  remanding* 

3.  Hie  Missouri  supreme  court  cannot  direct  dismissal  of  proceed- 
ings originating  before  the  Public  Service  Commission,  upon  reversing 
and  remanding  a  judgment  of  the  circuit  court  affirming  a  Ck>mmi8sion 
order,  since  the  supreme  court  jurisdiction  is  derivative  and  the  dreait 
court  can  only  affirm  or  reverse. 

(Woodson,  Ch.  J.,  dissents.) 
[December  22,  1915.] 

Appeal  by  the  Chicago,  Burlington,  &  Quincy  Railroad  Com- 
pany from  a  judgment  of  the  Circuit  Court  of  Cole  County,  J. 
G.  Slade,  Judge,  affirming,  on  certiorari,  an  order  of  the  Public 
Service  Commission  requiring  an  interchange  track  connection 
between  railroads;  reversed  and  remanded  with  directions. 

Appearances:  O.  M.  Spencer,  H.  J.  Nelson,  and  M.  G.  Rob- 
erts for  appellant;  Wm.  G.  Busby  and  Geo.  N.  Davis  for  re- 
spondents. 

Statement  by  Woodson,  Ch.  J. : 

This  suit  regards  the  legality  of  certain  proceedings  to  be 
presently  mentioned,  had  to  compel  the  appellants,  the  Chicago, 
Burlington,  &  Quincy  Railroad  Company  and  the  Wabash  Rail- 
road Company,  to  construct  and  maintain  an  interchange  track 
or  switch  between  their  respective  main  lines  of  roads  at  Macon, 
Missouri. 

Briefly  stated,  the  facts  of  the  case  are:    The  Honorable  C. 

H.  Pay  son,  the  mayor  of  the  city  of  Macon,  on  November  18, 

1913,  under  the  Public  Service  Commission  act,  filed  a  petition 

with  the  respondent,  the  Public  Service  Commission,  to  require 

the  Burlington  and  the  Wabash  Railroad  companies  to  construct 

and  maintain  an  interchange  track  between  their  main  lipes  at 

Macon,  for  the  purpose  of  transferring  cars  from  one  road  to 

the  other.    The  cause  was  set  down  for  hearing,  and  all  parties 

were  duly  notified  of  the  time  and  place  of  hearing.    After  the 

issues  had  been  joined,  the  parties  appeared,  ihtroduced  their 

evidence,  and  after  due  consideration  the  Commission  granted 

the  petition,  and  made  an  order  upon  the  railroad  companies  to 

construct  and  maintain  said  track.    As  I  understand  the  record, 

the  Burlington  company,  alone,  by  writ  of  certiorari  had  the 

cause  transferred  to  the  circuit  court  of  Cole  county  fpr  review, 
P.U.R.1916B. 
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The  cause  wa*  there  heard  by  the  court,  as  pxoyided  for  by  said 
act,  aih}  after  due  consideration  the  order  of  the  Commission 
ordering  the  construction  and  maintenance  of  the  track  was  af- 
firmed. In  due  time  and  in  proper  form  the  Burlington  com- 
pany, alone,  appealed  the  cause  to  this  court 

Formal  parts  omitted,  the  petition  filed  by  the  complainant 
was  as  follows: 

"That  the  line  of  railroad  of  the  Wabash  Railroad  Company 
crosses  the  line  of  railroad  of  the  Chicago,  Burlington,  &  Quincy 
Railroad  Company  at  Macon^  Missouri;  that  there  is  no  switch 
connection  or  interchange  track  at  or  near  the  point  of  intersec- 
tion of  the  line  of  the  Wabash  Railroad  Company  with  the  line 
of  the  Chicago,  Burlington,  &  Quincy  Railroad  Company  at 
Macon,  Missouri ;  that  the  reasonable  service  of  the  public  and 
in  order  that  the  freight  might  be  handled  for  the  proper  accom- 
modation of  shi^p^s  on  said  railroads  and  the  citizens  of  Macon, 
it  is  necessary  that  switch  connection  or  an  interchange  trade  be- 
tween said  lines  of  railroad  be  constructed  and  maintained  by 
such  railroad  corporations  at  Macon,'  Missouri,  to  the  aid  that 
property  may  be  carried  wildiout  a  (dumge  of  cars,  and  that  prop- 
erty may  be  carried  by  a  more  direct  and  shorter  route;  that 
such  interchange  tra^  or  switch  connection  is  reasonably  neces- 
sary for  the  accommodation  of  the  public  of  the  city  of  Macon. 
Wherefore,  complainant  prays  that  the  Commission  order  and 
require  that  the  defendants  construct  and  maintain  a  switch  con- 
nection or  interchange  track  between  their  said  lines  of  railroad 
at  Macon,  Missouriy  and  require  the  defendants  to  receive  from 
each  other  and  to  transport  for  each  other  cars  over  each  other's 
tracks  by  way  of  such  switch  coimection  or  interchange  track, 
and  for  such  other  further  relief  as  to  the  Commission  may  seem 
just  and  proper.'^ 

The  answer  of  the  Chicago,  Burlington,  &  Quincy  Railroad 
Oompany,  omitting  formal  parts,  is  as  follows : 

"Further  answering  and  as  a  further  defense,  this  defendant 
says  that,  at  the  point  where  the  tradt  of  said  Wabash  Railroad 
Company  crosses  that  of  this  defendant,  the  said  track  of  said 
Wabash  Railroad  Company  is  32  feet  above  the  track  of  this 
companiy;  that  the^ESonstmction  of  a  connecting  track  is  imprac- 
ticable and  wholly  unnecessary;  that  the  expenses  of  construot- 
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ing  any  such  track  would  be  enormous  and  such  a  track  as  would 
be  a  dangerous  thing,  and  that  the  traffic  which  could  possibly 
be  interchanged  between  the  two  companies  at  that  point  would 
be  wholly  insignificant  in  volume;  that  the  demand  of  the  com- 
plainant is  wholly  unreasonable,  and  not  made  in  good  faith,  but 
for  the  purpose  of  attempting  to  coerce  this  defendant  into  do- 
ing other  things  that  the  said  city  of  Macon  is  demanding  of  it ; 
that  the  public  service  does  not  demand  the  construction  or  main- 
tenance of  any  such  connecting  track  as  is  demanded  by  plain- 
tiff ;  and  that  any  such  connecting  track  would  be  wholly  useless 
and  of  no  substantial  benefit  to  anyone  whomsoever.  Fursther 
answering  and  as  a  further  defense,  this  defendant  says  there 
is  no  valid  law  purporting  to  require  this  defendant  to  so  con- 
struct or  join  in  the  constniction  of  such  a  connecting  link  as  is 
demanded  by  complainant,  and  that,  if  there  be  any  law  purport- 
ing to  require  or  purporting  to  authorize  this  Honorable  Com- 
mission to  require  this  defendant  to  so  construct  or  join  in  the 
construction  of  such  connecting  track,  then  the  said  law  is  un- 
constitutional and  void  under  th«  provisions  of  the  Constitutions 
of  the  United  States  and  the  state  of  Missouri,  in  that  the  same 
would  deprive  this  defendant  of  equal  protectioai  under  the  law 
and  deprive  it  of  its  property  without  due  process  of  law,  and 
void  for  the  further  reason  that  it  would  require  this  defendant 
to  do  various  things  which  it  has  no  lawful  right  or  power  to  do, 
such  as  the  acquirement  of  property  of  other  persons,  the  occu- 
pancy of  public  streets,  and  the  interference  of  access  with 
abutting  owners  upon  public  streets,  the  power  to  do  which  this 
Commission  cannot  confer  upon  this  defendant  Wherefore, 
having  fully  answered,  defendant  asks  to  be  discharged,  with  its 
costs." 

The  Commission  in  its  findings  stated  the  character  and  cost 
of  the  improvement  in  this  language : 

"Speaking  rou^ly,  the  proposed  track  would  connect  with 
the  Burlington  about  1,050  feet  east  of  the  crossing,  and  with 
the  Wabash  about  the  same  distance  south  of  the  crossing;  the 
length  of  the  track  from  one  road  to  the  other  being  about  1,600 
feet.  An  additional  length  of  from  400  to  600  feet  paralleling 
the  Wabash  was  recommended  in  order  to  secure  a  safe  place  for 
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the  storage  of  cars  awaiting  transfer.  The'  difference  in  eleva- 
tion between  the  points  of  connection  with  the  two  lines  is  about 
35  feet,  and  the  track  would  have  a  2.5  per  cent  grade,  with  a 
6-degree  curve.  In  order  to  come  to  the  lower  grade  of  the  Bur- 
lington, a  deep  cut  and  the  removal  of  about  16,000  cubic  yards 
of  earth  is  made  necessary,  and  that  is  the  large  item  of  ex- 
pense, as  shown  by  all  of  the  estimates  and  testimony.  The 
total  cost  of  the  improvement  as  estimated  by  the  Burlington 
engineer  is  the  sum  of  $16,708,  and  of  the  engineers  of  the  Pub- 
lic Service  Commission  the  sum  of  $13,028.  The  city  engineer, 
without  having  considered  the  matter  in  detail,  gave  an  offhand 
estimate  of  from  $4,000  to  $6,000.  The  engineer  of  the  Bur- 
lington added  $12,250  as  damages  to  the  Wabash  Company  for 
the  land  used  for  right  of  way  purposes.  Mr.  Sparrow  testified 
that,  in  his  opinion,  by  using  the  route  of  the  former  connecting 
switch,  the  cost  could  be  reduced  $6,000  from  his  estimate,  but 
that  on  account  of  the  heavier  grade  and  shorter  curve  an  engine 
could  not  haul  more  than  140  tons,  or  two  carloads  of  coal,  and 
that  such  construction  would  not  be  advisable  if  the  interchange 
traffic  would  exceed  two  cars  per  day.  The  annual  cost  of  main- 
tenance was  estimated  at  about  $500.  .  .  .  The  cost  of  the 
improvement  can  be  more  definitely  ascertained,  and  in  this  case 
there  is  little  difference  in  the  estimates  of  the  engineers  who 
carefully  considered  the  subject.  From  their  testimony  we  find 
that  the  sum  of  $13,000  should  cover  the  reasonable  cost  of  the 
track  and  $500  per  year,  a  liberal  allowance  for  keeping  it  in  re- 
pair. We  have  made  no  allowance  for  the  value  of  the  land 
necessary  for  the  right  of  way,  for  the  reason  that  it  is  owned 
by  the  companies  and  is  useful  only  for  railroad  purposes,  al- 
though we  think  the  quantity  contributed  by  each  company  would 
be  a  proper  matter  for  consideration  in  apportioning  the  cost 
of  the  work." 

The  abstracts  of  the  reccwds,  as  mi^t  naturally  be  expected, 
from  the  statement  made  of  the  case,  are  voluminous,  covering 
almost  400  printed  pages,  and  for  that  reason  alone  it  would  be 
out  of  the  question  to  state  even  the  substance  of  the  evidence. 
All  we  can  hope  to  do  is  to  state  the  ultimate  facts  which  the 
evidence  tended  to  establish* 
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Woodson,  Ch.  J.]  delivered  the  opinion  of  the  court: 

I.  The  principal  question  presented  hy  this  record  for  re- 
spondents is :  Does  the  evidence  preserved  disclose  snch  a  press- 
ing public  demand  or  necessity  for  the  construction  of  the  inter- 
change track  mentioned  as  to  warrant  the  expenditure  of  the 
large  sum  of  money  the  evidence  shows  would  be  required  to  ac- 
complish that  purpose  ? 

[1]  At  the  very  threshold  of  the  case  we  are  met  with  the 
contention  of  coimsel  for  respondents  to  the  effect  that  the  find- 
ings of  the  Commission,  under  the  act  of  its  creation,  are  final 
and  conclusive  upon  this  and  other  courts  of  the  state,  which 
might  be  called  upon  to  review  its  actions.  We  are  not  able  to 
lend  our  concurrence  to  that  contention.  The  origin  and  powers 
of  the  Conmiission  are  purely  statutory,  and  it  has  no  authority 
save  that  which  is  given  to  it  by  the  express  provisions  of  the 
act,  and  such  implied  authority  which  may  be  necessary  for  it 
to  exercise  in  order  to  carry  into  effect  that  which  is  expressly 
given.  And  upon  the  other  hand,  the  scope,  force,  effect,  and 
the  limitations  of  the  acts  and  rulings  of  the  Gommiseion  must 
be  sought  for  in  the  same  act  of  the  legislature. 

The  act  of  the  legislature  provides  that  the  Commission  shall 
preserve  all  of  the  maps,  plats,  letters,  documents,  and  other  evi- 
dence introduced  at  the  trial  of  a  cause ;  and  that  upon  the  trans- 
fer of  the  cause  to  the  circuit  court  for  review  it  shall  transmit 
the  same,  with  the  record  of  the  case,  to  said  court.  And  §  111 
of  the  act  (Laws  1913,  p.  641)  in  express  terms  provides  that 
when  the  cause  reaches  the  circuit  court  it  shall  hear  it  "on  the 
evidence  and  exhibits  introduced  before  the  Commission,"  at  the 
trial  of  the  cause  before  it,  and  that  the  "same  shall  be  tried  and 
determined"  by  the  circuit  court  "as  suits  in  equity;"  and  §  114 
of  the  act  relating  to  appeals  to  this  court  provides  that  "the 
original  transcript  of  the  record  and  testimony  and  exhibits,  cer- 
tified to  by  the  Commission  and  filed  in  the  circuit  court  in  any 
action  to  review  an  order  or  decision  of  the  Commission,  to- 
gether with  a  transcript  of  the  proceedings  in  the  circuit  court, 
shall  constitute  the  record  on  appeal  to  the  supreme  court." 

This  language  is  plain  and  unambiguous,  and  there  is  no 
room  left  for  misunderstanding  its  meaning. 

Every  court  and  jurist  of  the  state  thoroughly  under- 
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stancU  how  a  eause  in  chancery  is  tried  and  determined.  If  not 
the  entire,  the  full  substance  of  the  entire,  evidence  must  be 
brought  to  this  court;  and,  while  we  will  defer  somewhat  to  the 
findings  of  fact  made  by  the  trial  court,  yet  we  are  not  arbi- 
trarily bound  thereby.  The  trial  in  this  court  is  practically 
de  novo,  and  after  due  consideration  giv^i  to  all  the  eyidenee  the 
eourt  will  accept,  modify,  or  reject  the  findings  of  the  circuit 
court  and  make  such  findings  as  the  law  and  evidence  may  war- 
rant Gibbe  v.  Haughowout,  207  Ma  884,  loc.  cit  391,  105  S. 
W.  1067.  The  same  is  true  of  the  findings  of  the  Commission  in 
this  class  of  cases.  This  court,  under  the  plain  mandate  of  the 
«tatute  quoted,  will  consider  the  entire  record,  and  give  to  the 
findings  of  the  Commission  such  we%ht  and  consideration  as  we 
may  deem  them  entitled  to  under  the  law  and  evidence. 

We  are  therefore  clearly  of  the  opinion  that  this  contrition 
of  counsel  for  the  respondents  is  not  well  founded,  and  the  same 
is  ruled  against  them. 

[2]  IL  This  brings  us  to  the  consideration  of  the  original 
proposition  previously  stated.  In  order  to  have  the  proposition 
clearly  before  our  minds,  I  will  restate  it  in  the  language  of 
counsel  for  appellant : 

^'Under  the  evidence  in  this  case  as  to  the  places  and  persona 
interested,  the  volume  of  business  to  be  affected,  the  amount  of 
public  demand  and  necessity  as  against  the  conceded  tremendous 
cost  of  erecting  and  maintaining  this  interchange  track,  the  or- 
der of  the  Public  Service  Oommiaeion  was  arbitrary,  unreason^ 
able,  unsupported  by  any  substantial  evidence  showing  a  public 
demand  and  necessity,  and  was  such  as  to  deprive  the  appellant 
of  its  property  without  due  process  of  law  in  violation  of  the 
Constitutions  of  Missouri  and  the  United  States." 

We  have  made  a  careful  examination  of  the  record  in  ikis 
case,  and  are  firmly  of  the  opinion. that  the  evidence  preserved 
therein  does  not  warrant  the  order  made  by  the  Public  Service 
Commission,  or  the  judgment  of  the  circuit  court  rendered  affirm- 
ing the  order  of  the  Commission. 

Counsel  for  the  respondents  concede  that  the  cost  of  the  con- 
struction of  connection. or  passage  track  will  be  at  least  $18,000, 
while  the  evidence  for  appellant  tended  to  show  that  it  would 
cost  $15,700,  both  excluding  the  damages  and  cost  of  the  right 
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of  way  for  the  passage  track,  which  appellant's  evidence  tended 
to  show  would  amount  to  about  $12,000,  while  respondents  in- 
troduced no  evidence  upon  that  point.  In  addition,  it  is  prac- 
tically agreed  that  the  annual  cost  and  expense  for  maintaining 
and  operating  said  track  will  be  at  least  $500.  The  evidence  also 
shows  that  the  Wabash  road  is  85  feet  above  the  Burlington, 
and  that  the  grade  of  the  track  would  be  about  2|  per  cent  with 
a  6  per  cent  curve,  which  would  prevent  the  transfer  of  more 
than  2  cars  of  freight  at  a  time,  or  140  tons.  It  has  been  sug- 
gested that  this  grade  and  curve  referred  to  another  track ;  but, 
be  that  as  it  may,  the  result  would  be  tl^  same,  as  it  is  con- 
ceded the  annual  cost  of  maintenance  and  operation  would  be 
$600.  There  are  no  industries  whatever  on  the  Wabash  road, 
and  but  one  on  the  Burlington,  and  i^at  is  the  Home  Coal 
Company.  In  the  year  1913,  this  company  shipped  58  cars  of 
coal  out  of  Macon,  and  only  13  of  them  were  shipped  to  com- 
petitive points  between  the  two  roads.  For  the  year  ending 
November,  1913,  the  Burlington  road  delivered  to  the  Wabash 
134  tons  of  freight  in  broken  lots,  and  the  latter  delivered  to 
the  former  150  tons. 

This  is  an  accurate  summary  of  the  evidence  showing  the 
amount  of  business  interchanged  between  the  two  roads  at  Macon 
during  that  year.  The  evidence  also  shows  that  at  Chillicothe, 
a  city  larger  than  Macon  and  located  just  west  in  the  second 
county,  where  the  two  roads  cross  and  have  interchanging  tracks, 
not  a  single  car  of  freight  was  interchanged  between  the  two 
roads.  The  record  also  discloses  that  R  A.  Guthrie  owns  a 
creamery  company  and  ice  plant,  manufactures  butter  and  ice, 
e^.y  amounting  to  about  15  or  16  tons  a  day  during  the  hot 
weather.  This  plan  has  no  connection  with  either  of  said  roads, 
and  therefore  an  interchanging  track  would  not  serve  it  in  any 
Aanner.  During  the  year  1913,  the  year  before  this  proceedings 
was  begun,  it  shipped^over  the  Wabash  rbad  six  or  seven  ears  of 
ice,  only  two  or  liiree  of  which  were  in  carload  lots.  There  was 
other  evidence  tending  to  show  that  the  business  of  Macon  wa» 
rapidly  increasing,  and  several  witnesses  testified  as  to  what 
amount  of  freight  would  be  interchanged  should  the  connecting- 
switch  be- put  in.  In  substance,  it  was  as  follows:  Fifteen  to 
20  cars  of  ice ;  15  to  20  cars  of  poultry ;  "a  large  proportion  of  the 
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100  cars  of  northern  potatoes ;"  several  cars  of  mules ;  from  300 
to  500  cars  of  coal ;  from  50  to  75  cars  of  hay.  This  latter  evi- 
dence is  largely  expert,  or  rather  speculative,  with  no  well-es- 
tablished facts  upon  which  to  base  the  opinions  of  the  various 
witnesses  who  testified  thereto.  The  actual  shipments  to  and 
from  Macon  and  Chillicothe  are  not  one  quarter  of  the  amounts 
estimated  by  these  speculative  witnesses.  But  for  the  sake  of 
argument,  suppose  that  the  respondents'  estimate  of  the  number 
of  cars  of  freight  to  be  diipped  to  and  from  Macon  should  amount 
to  500  or  even  750,  the  highest  estimate  made  by  anyone,  stiU 
the  question  would  remain:  What  percentage  of  that  number 
would  be  interchanged  at  that  point  between  these  two  roads  ? 

There  is  no  evidence  tending  to  show  that  fact ;  but  suppose  it 
should  be  ten  times  more  than  it  was  when  this  proceeding  was 
instituted,  still  we  would  have  scarcely  200  cars ;  and  should  the 
roads  charge  the  legal  fee,  which  I  believe  is  $2  per  car  for 
switching  charges,  they  would  collect  only  $400  per  annum, — 
$100  less  than  respondents  concede  would  be  required  to  keep 
up  and  operate  the  interchanging  track.  This  loss  should  be 
added  to  the  interest  on  the  cost  of  construction,  $13,000,  and 
on  the  value  of  the  right  of  way,  $12,000,  total  $25,000,  which  at 
6  per  cent  interest  would  be  $1,500  plus  the  $100,  before  men- 
tioned, making  a  total  of  $1,600.  But  suppose,  again:  That 
the  entire  750  cars  should  be  transferred  over  the  interchanging 
track,  and  the  switching  charges  should  be  $2  per  car,  we  would 
then  have  a  gross  annual  earning  of  $1,500,  and  the  actual  an- 
nual cost  to  the  company  would  be  the  $1,500  interest,  phis  the 
$500,  actual  expense  of  maintenance  and  operation  would  ag- 
gregate $2,000.  From  this  should  be  deducted  the  $1,500  switch- 
ing charges,  which  would  leave  a  net  loss  of  $500  per  aimum  to 
the  appellant. 

As  previously  stated,  this  evidence  wholly  fails  to  satisfy 
the  chancellor  that  this  showing  of  interchangeable  freight  would 
not  warrant  this  court  in  compelling  the  Burlington  company  to 
lay  out  and  expend  the  large  sums  of  money  the  record  shows 
would  be  required  to  construct  and  operate  this  switch.  More- 
over, suppose  no  interest  is  allowed  upon  the  value  of  the  right 
of  way,  damages,  etc.,  as  counsel  for  respondents  contend  should 
not,  then  how  would  the  matter  stand  ?  Six  per  cent  interest  on 
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the  cost  of  constrnction,  $13,000,  is  $780,  to  which  should  be 
added  the  $500  annual  cost  for  maintaining  and  operating  tiie 
switch,  which  would  amount  to  $1,280,  which  sum,  if  deducted 
from  the  highest  estimate  of  the  switching  diarges  that  would 
be  collected,  $1,500,  we  would  have  a  net  balance  in  favor  of 
the  company  of  $220,  per  annum.  This  result  is  reached  by 
figuring  everything  most  favorably  to  the  respondents,  even  to 
the  highest  estimates  made  by  their  witnesses ;  but,  if  we  weigh 
their  evidence  in  the  light  of  the  actual  facts  in  the  case,  we 
have  no  hesitancy  in  saying  that  there  is  no  substantial  evidence 
in  this  record  which  would  warrant  the  chancellor  in  finding 
that  one  half  of  the  cars  estimated  by  the  witnesses  for  respond- 
ents would  be  transferred  over  this  track  should  it  be  construct- 
ed, and,  instead  of  there  being  a  profit  of  $220  per  annum  to 
the  company,  there  would  be  more  than  that  amount  of  actual 
loss  to  it.  ' 

Under  these  facts  and  circumstances,  this  unjust  burden  should 
not  be  placed  upon  the  appellant.  It  must  be  apparent  that 
the  proposed  connecting  track  is  not  a  facility  included  within 
the  absolute  duties  of  a  railway  company.  As  was  held  by  the 
Supreme  Court  of  the  United  States  in  the  case  of  Washington 
ex  rel.  Or^on  R.  &  Nav.  Co.  v.  Fairchild,  2^4  U.  S.  510,  56 
L.  ed.  863,  .32  Sup.  Ct.  Rep.  535,  the  question  of  expenses  of 
constructing  and  maintaining  such  a  track  is  of  vital,  if  not  of 
controlling,  importance. 

I  am  therefore  clearly  of  the  opinion  that  the  judgment  of  the 
Circuit  Court  should  be  reversed,  and  the  cause  remanded,  with 
directions  to  dismiss  the  proceedings. 

All  concur.  Bond  and  Blair,  JJ.,  in  paragraph  1  and  the  re- 
sult, except  Revelle,  J.,  not  sitting. 

On  Rehearing. 

Per  Curiam: 

It  is  urged  that  we  were  in  error  in  holding  that  we  would 
not  be  bound  by  the  findings  of  fact  made  by  the  Commission 
in  this  case.  The  original  opinion  holds  these  cases  must  be 
heard  as  cases  in  equity.  From'  that  opinion  we  do  not  desire 
to  depart.    The  act  says  that  they  shall  be  so  heard.    That  means 
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that  we  will  consider  the  evidence  de  novo.  In  equitable  pro- 
cedure this  court  is  not  bound  by  th^  findings  of  fact  made  by 
the  chancellor  nisi.  We  may  yield  to  the  judgment  of  the  Com- 
mission on  the  facts  (if  the  eiroumstances  of  the  cause  so  a]^ 
peal  to  us)  as  we  may  yield  to  the  judgment  of  the  chancellor 
nisi  in  equity,  upon  the  facts,  but  not  otherwise.  There  is  no 
substance,  therefore,  in  this  ground  of  the  motion  for  rehearing. 

[8]  It  is  urged  further,  however,  that  we  erred  in  directing 
a  dismissal  of  the  proceeding,  and  in  this  we  think  there  was  er- 
ror, but  not  such  as  to  justify  a  rehearing.  Under  the  act  our 
jurisdiction  is  derivative.  Under  the  act  the  circuit  court  has 
no  power  to  go  further  by  its  judgment  than  to  affirm  or  reverse 
the  judgment  of  the  Commission.  We  should  not  have  given 
any  direction  to  the  Commission  as  to  dismissing  the  petition. 
That  is  a  matter  left  by  the  law  to  them.  Let  the  opinion  be 
thus  modified,  and  the  motion  for  rehearing  overruled.  All 
concur,  except  Woodson,  CL  J.,  who  is  of  opinion  that  the 
judgment  first  directed  is  a  correct  one. 

Let  the  motion  be  overruled,  and  the  judgment  entered  here 
that  the  judgment  of  the  circuit  court  be  reversed,  and  the  cause 
remanded,  with  directions  to  enter  a  judgment  reversing  the 
order  of  the  Commission. 


MOKTAXA  PUBLIC  SfiRVIOK  COMMISSION* 

CITY  OF  PHILIPSBUBG  et  sL 

V. 

MONTANA  POWEB  COMPANY  et  aL 

[Docket  No.  488;  Report  and  Order  No.  148.] 

VaMuation  —  Neces^Uy  of  — >  Mate  fn0kinff. 

1.  Rates  may  be  investigated  without  a  physical  valuation  of  a 
plant  operated  without  profit,  since  the  only  object  of  a  valuation  is  to 
determine  whether  profits  are  excessive. 

Return -^  Operating  expense  ^^  Uncollected  hills  ^^  Afnaumt, 

2.  Uncollected  electric  light  bills  amounting  to  12  per  cent  of  the 
total  charges  are  excessive. 
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DiMcriminatian'^Baiea'^  Minimum  charge  ^  Failure  to  eoUed  fkeed 

rate. 

•  3.  Hie  collection  of  a  Tninimnm  charge  for  electric  lighting  leM 

than  the  rate  filed  with  the  Commission  is  unlawfuL 
Rates  —  Electric  lighting  —  Minimum  charge  —  Beasonableneea, 

4.  A  minimum  rate  to  small  electric  light  consumers  in  excess  of 
$2  a  month  less  a  discount  of  10  per  cent  for  prompt  payment  was  held 
to  he  excessive. 

Depreciation -^  Electric  light -^  Percentage  aUouKUtce. 

5.  An  annual  depreciation  allowance  of  5  per  cent  for  a  small  elec- 
tric light  plant  was  held  to  be  proper. 

JHecTimination'^  Payment -^Electric  lighting -^  Viaregard    of   meter 
readings, 

6.  The  acceptance  of  payment  for  electric  lighting  in  disregard  of 
or  without  meter  readings  discriminates  against  customers  paying  in 
abcordanoe  therewith. 

[December  27,  1015.] 

Complaint  by  consumers  and  the  City  of  Philipsburg  that 
the  domestic  and  business  rate  per  kilowatt  hour  and  minimum 
rates  foij  electric  lighting  are  excessive,  that  the  street  lighting 
is  inefficient,  that  the  contract  rate  therefor  is  excessive,  and 
that  the  rate  for  current  purchased  from  the  Montana  Power 
Company  and  the  Great  Falls  Power  Company  is  excessive. 
The  price  of  the  purchased  current  was  held  not  excessive,  and 
the  complaint  was  dismissed  as  to  the  companies  selling  the 
same.  The  proposed  price  for  street  lighting  at  the  rate  of  5^ 
cents  per  kilowatt  hour,  leaving  a  profit  of  only  J  cent  to  pay 
for  the  expense  of  distribution  and  lamp  renewals,  was  held 
not  to  be  excessive.  The  minimimi  rate  was  found  to  be  exces- 
sive and  was  ordered  to  be  reduced.  It  was  found  that  the  plant 
was  operated  without  any  return  and  no  reduction  was  made 
in  the  kilowatt  hour  rate ;  but  it  was  apparent  that  the  operating 
expenses  could  be  materially  reduced  and  the  receipts  increased, 
and  the  Commission  retained  jurisdiction,  requiring  the  utility 
to  make  monthly  statements  of  meter  readings,  charges  made, 
and  of  expenditures. 

Appearances:  Gleorge  W.  Maywood  for  complainants;  Win- 
field  L.  Brown  for  Bowen  Brothers  Electric  Light  &  Power 
Company;  W.  B.  Rodgers  for  Montana  Power  Company  and 
Great  Falls  Power  Company. 

By  the  Commission:     The  complaint  in  this  case  allies 
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diat  the  Bowen  Brothers  Eleetrio  Light  ft  Power  Oompany 
owns  and  operates  the  electric  distribution  system  in  Philips- 
burgy  and  that  the  current  for  said  system  is  purchased  from 
the  Great  Falls  Power  Company,  which  corporation  owns  a 
hydroelectric  plant  on  Flint  creek,  about  5  miles  from  Philips- 
burg.  • 

It  is  alleged  that  the  stock  of  the  Great  Falls  Power  Com- 
pany is  owned  by  the  Montana  Power  Company.  The  Montana 
Power  Company,  through  the  Great  Falls  Power  Company,  sells 
electric  current  to  Bowen  Brothers  Electric  Light  &  Power 
Company,  the  distributing  company,  at  a  flat  rate  of  $250  per 
month.  It  is  complained  that  the  rate  per  kilowatt  hour  and 
the  minimum  rates  are  excessive,  and  that  the  lights  furnished 
the  municipality  for  its  streets  and  alleys  are  feeble,  insufficient, 
and  not  in  accordance  with  the  contract,  and  that  the  contract 
rate  is  excessive.  This  contract  for  street  lighting  was  entered 
into  May  28,  1912,  for  a  period  of  three  years,  and  under  this 
contract  the  city  paid  $202  per  month.  Bids  for  new  contract 
were  submitted  to  .the  city  council  on  April  5,  1915,  but  were 
not  accepted,  and  the  lights  for  the  municipality  are  being 
furnished  in  the  same  manner  as  under  the  old  contract,  with 
the  exception  that  the  question  of  price  remains  open.  Under 
the  old  contract  for  street  lighting,  the  city  was  obligated  to 
have  furnished,  among  other  lights,  12  arcs  of  2,000  candle 
power,  and  to  pay  for  same  at  the  rate  of  $172  per  month.  The 
complainants  allege  that  these  lights  were  feeble  and  insufficient^ 
and  were  of  not  more  than  500  candle  power  each.  The  ad- 
vertisement for  the  new  street  lighting  contract  in  the  spring 
of  1915  called  for  a  contract  for  three  years  as  follows: 

12  arc  lights  of   / 600  watts  each 

3  arc  lights  of  300  watts  each 

6  incandescent  lights  of  60  watts  each 

4  incandescent  lights  of ; 40  watts  each 

Said  lights  were  desired  from  dark  to  dawn  nightly. 

Bowen  Brothers  submitted  a  bid  imder  the  above  schedule, 
at  the  rate  of  $196  per  month.  Bowen  Brothers  claim  that 
this  bid  was  in  error,  and  submitted  another  bid  on  the  basis  of 
$162.16  monthly,  including  lamp  renewals,  but  this  bid  was 
never  opened  nor  considered  by  the  city  council.  For  domestic 
and  business  nse,  the  following  rates  are  in  efPect : 
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hr.  of  monthly  eoiMumpticm   . . .  ^ » - XO<J  per.  kw*  hn 

((  ((  «  14^     "  " 

it           ((                         (i  la^      «  M 

it  <i  «  2Q^      ««  « 

A  monthly  minimum  charge  of  $2.25  is  provided  for,  with  a 
discount  of  10  per  cent  if  paid  before  the  li)th  of  the  month* 
The  foregoing  rates  and  minimum  charge  are  alleged  to  be  ex- 
cessive, and  it  is  claimed  that  the  Montana  Power  Company  and 
the  Great  Falls  Power  Company  contribute  to  the  extortion  by 
reason  of  the  rate  of  $250  per  month  for  current,  which  is  also- 
alleged  to  be  excessive. 

It  is  prayed  that  the  Public  Service  Commission  make  an 
order  correcting  the  matters  complained  of. 

The  electric  light  plant  at  Philipsburg  was  installed  about 
1898  by  Bowen  Brothers  and  Thompson.  Current  was  pro- 
duced by  steam;  wood  and  coal  being  used  as  fuel.  In  1901  the 
plant  was  sold  to  the  Philipeburg-Granite  Electric  Light  Com- 
pany for  $18,000.  After  a  checkered  financial  career,  the  latter 
company  ceased  operating  and  the  plant  lay  idle  for  about  two 
years.  About  1908  the  defendants  took  over  the  property  and 
have  been  operating  ever  since.  They  purchased  a  gas-produc- 
ing plant,  new  transformers,  and  rebuilt  the  distribution  system. 
The  gas-producing  plant  never  gave  satisfaction  and  was  very 
expensive  to  operate.  It  was  necessary  to  use  anthracite  coal 
from  the  Atlantic  seaboard,  carrying  a  very  high  delivered 
price.  The  coal  cost  per  month  for  an  eight  or  nine  hour  per 
day  service  was  about  $250,  or  the  same  as  the  cost  of  electric 
current  now  produced  from  the  Great  Falls  Power  Company 
for  twenty-four  hours'  service.  In  addition  thereto  was  the 
salary  of  an  engineer  and  incidental  expenses  incident  to  the 
up-keep  of  a  steam  plant  During  all  this  time  the  population 
of  Philipsburg  has  remained  about  stationary,  and  the  number 
of  inhabitants  is  about  1,100. 

[1]  The  defendant)  in  resisting  the  application  of  the  plain- 
tiffs, claims  a  physical  valuation  of  about  $51,000.  This  sum 
apparently  represents  every  dollar  that  has  been  placed  in  the 
plant  in  materials  and  labor  running  over  a  series  of  years  so 
far  as  the  defendants'  records  show.  It  is  hardly  necessary  ta 
say  that  such  a  conclusion  is  erroneous.     No  depreciation  has 
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been  allowed,  and  much  of  the  plant  is  junk.  The  gas-produ- 
cing system,  now  discontinued,  might  have  some  place  in  a 
physical  valuation  as  an  auxiliary,  if  it  were  set  up  in  position 
to  produce  current,  in  case  of  accident  to  the  power  transmission 
line  of  the  Great  Falls  Power  Company.  The  physical  valua- 
tion claimed  is  far  in  excess  of  the  amount  indicated  by  a  cursory 
examination  of  the  plant  by  employees  of  this  Commission. 
The  bookkeeping  of  the  owners  is  entitled  to  but  little  considera- 
tion. It  is  a  monument  of  inaccuracy  and  incompleteness. 
However,  the  subject  of  physical  valuation  is  not  an  issue  for 
the  reason  that  the  testimony  shows  that  the  owners  of  the  plant 
are  not  receiving  any  appreciable  profits.  The  only  object  of 
a  physical  valuation  is  to  determine  whether  or  not  the  profits 
of  a  utility  are  excessive,  upon  the  amount  of  capital  invested. 
If  there  are  no  profits,  the  physical  valuation  is  of  no  moment. 
It  is  true  that  the  small  returns  from  the  Philipsburg  plant  are 
caused  to  some  extent  by  the  lack  of  business  methods  used  by 
,the  owners.  With  the  meager  and  conflicting  testimony  before 
this  Commission,  it  will  be  impossible  to  arrive  at  a  correct 
solution  of  the  question  presented  at  this  time,  and  it  will  be 
necessary  for  the  Commission  to  require  the  owners  of  the  plant 
to  submit  monthly  statements  for  a  considerable  period  of  time, 
before  a  final  order  can  be  entered  herein.  Testimony  of  the 
owners  of  the  plant  does  not  agree  with  the  data  obtained  from 
their  books  by  the  auditor  of  the  Commission.  The  data  ob- 
tained by  the  auditor  is  piecemeal  and  unsatisfactory,  although 
it  represents  all  of  the  information  available  from  their  books. 
From  the  testimony  taken  at  the  hearing  it  appears  that  the 
cost  of  the  current  delivered  at  the  plant  of  Bowen  Brothers  is 
2.7  cents  per  kw.  hr.  The  loss  in  distribution  is  figured  at  46 
per  cent,  and  this  loss  makes  the  actual  cost  of  the  current  sold 
5  cents  per  kw.  hr.  Under  the  bids  submitted  for  street  lighting 
at  $162.15  per  month,  as  detailed  above,  the  defendants  would 
receive  from  the  city  5^  cents  per  kw,  hr.,  leaving  a  profit  of  J 
cent  per  kw.  hr.  to  pay  for  the  expense  of  distribution  and  lamp 
renewals.  This,  in  its  final  analysis,  represents  a  distinct  loss, 
and  we  do  not  believe  it  can  be'said,  taking  into  consideration  the 
size  of  the  town  and  the  amoimt  of  current  consumed,  that 
either  the  amount  of  2.7  cents  per  kw.  hr^  for  current  received 
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from  the  Great  Falls  Power  Company,  or  5^  cents  per  kw.  hr. 
received  from  the  dly,  are  excessive.  The  expenses  of  the 
plant  for  the  year  1914  are  as  follows: 

EXPENSES  JAN.  1  TO  DEC.  31,  1914. 

Salary  Wm.  Bowen $1,205.33 

*'       Fred      "         , 948.62 

General  office  expenses 172.95 

"        mifleellaaeous  expenses 131.15 

Extra  labor 490.75 

Transformer  plant  rent  300.00 

Maintenance  and  supplies  2,308.33 

Freight  and  transfer : . .  105.06 

Taxes  and  license 165.61 

M.  P.  Co.  power ,. 3,000.00 

Plant  expenses  (Transf.)    24.00 

Plant  additions   983.09 

$9,834.90 

[2]  No  itemized  list  of  the  rates  for  this  year  can  be  obtained, 
but  the  total  charges  for  lighting  and  merchandise  appear  to  be 
$10,210.56.  Of  this  amount  the  defendants  failed  to  collect 
$1,228.56,  leaving  a  balance  of  cash  actually  collected  $8,982. 
This  would  show  a  net  loss  of  $852.90  for  the  year.  We  do  not* 
see,  however,  any  excuse  for  such  a  large  uncollected  item, 
amounting  to  12  per  cent  of  the  total  charges.  The  total  charges 
for  the  first  six  months  in  1915,  showing  the  number  of  cus- 
tomers paying  $2  and  under,  the  number  of  customers  paying 
over  $2,  are  as  follows: 


No.  Outmre. 
paying  S2.00 
and  imder 

Amount 

No.  Cstmrs. 

paying  oyer 

$2.00 

Amount 

Totml  Reyenue 

Jan.  1915. 
Feb.      *' 
Mch.     *| 

W^y     '* 
Jtine     " 

80 
94 
112 
102 
103 
102 

$    166.01 
186.75 
212.76 
192.90 
198.65 
200.55 

79 

78 
55 
58 
58 
40 

$    873.71 
766.45 
630.66 
647.54 
617.99 
507.65 

$1,039.72 
953.20 
843.41 
840.44 
816.64 
717.20 

602 
\ 

$1,166.61 

368 

$4,044.00 

$5,210.61 

[3,  4]  There  are  about  a  dozen  customers  who  enjoy  a  flat 
rate  of  from  $1  to  $2.  For  customers  living  in  very  small 
houses,  such  a  rate  might  be  permissible,  but  the  defendants 
show  no  such  rate  in  their  schedule  filed  with  the  Commission, 
and  are,  therefore,  violating  the  law.  The  only  minimum  rate 
shown  is  the  $2.25  per  month  for  metered  service.     It  appears 
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that  the  defendants  have  never  collected  their  minimiun  rate  of 
$2.25,  but  have  always  Used  a  minimum  charge  of  $2  per 
month,  irrespective  of  whether  the  bill  was  paid  before  the  10th 
of  the  month  or  at  a  later  date.  The  above  statement  gives  a 
monthly  average  of  lOOJ  customers  paying  $2  and  under,  or 
$194.93 ;  61 J  customers  paying  over  $2,  or  $674,  and  the  aver- 
age monthly  receipts  are  $868.48.  Estimated  receipts  for  the 
year  1915,^8suming  that  the  receipts  for  the  last  six  months 
will  be  the  same  as  for  the  first  six  months,  are  $10,421.16. 

As  the  defendants  have  not  used  their  minimum  rate  of  $2.25, 
and  for  the  further  reason  tiiat  same  appears  to  be  excessive  for  a 
small  consumer,  it  should  be  reduced  to  $2,  with  a  discount  of 
10  per  cent  on  bills  paid  on  or  before  the  10th  of  the  month. 
This  would  make  a  net  rate  of  $1.80  to  small  consumers.  Assum- 
ing that  there  would  be  no  decrease  in  the  number  of  consumers, 
and  basing  the  receipts  on  the  new  minimum,  and  deducting  the 
decrease  in  the  yearly  contract  with  the  city  of  Philipsburg,  the 
decreases  would  amount  to  $53.68  per  month,  or  $644.22  per 
year.     The  gross  receipts  would  be  as  follows: 

lOOi  customers  paying  the  net  minimum  rate  of  $1.80   for   12 

months $2,167.20 

61i  customers  paying  over  $2.00   7,609.80 

$9,776.00 
Using  as  a  basis  the  Operating  Expenses  of  1914,  the  fixed  charges 
would  be  as  follows: 

Montana  Power  Co $3,000.00 

Salaries  Wm.  &  Fred  Bowen  ; 2,400.00 

extra  labor   490.76 

Rent  Transformer  Plant 300.00 

Taxes  and  laoense 165*61 

$6,356.36 

Maintenance   and   Operating   Expenses,    other 
than  fixed  charges: 

General  Office  Expenses  $172.95 

Misc.      "  131.16 

Maintenance  ^  Supplies 2,308.33 

Freight  &  Transfer  Charges 105.06 

Transformer  Plant  Expense    24.0Q 

$2,741.50 

$9,097.86 

$678.14 

[5,  6]  On  the  above  basis,  assuming  the  collection  of  all  bills, 
this  would  only  leave  $678.14  for  depreciation  and  interest  on 
the  investment.  The  depreciation  alone,  which  should  be  about 
5  per  cent,  would  probably  wipe  out  the  surplus,  leaving  no  re- 
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turn  on  the  inveetment.  We  feel  that  this  situation  can  he  cared 
for  if  the  defendants  will  run  their  business  in  a  proper  manner, 
and  insist  on  the  reading  of  all  meters  and  the  collection  of  all 
bills.  It  would  appear  that  a  great  many  customers  have  been 
in  the  habit  of  going  to  the  office  of  defendant  and  refusing  to 
pay  their  bills  according  to  the  meter  readings,  if  bills  were 
charged  in  excess  of  $2.  The  defendants  have  been  entirely  too 
easy  in  this  r^ard,  and  such  a  procedure,  in  addition  to  wreck- 
ing their  business,  is  a  discrimination  as  between  the  customer 
who  kicks  and  Uie  customer  who  pays  his  just  bill. 

It  further  appears  that  the  meters  in  many  instances  have 
not  been  read,  but  that  the  defendant  has  merely  extended  a 
charge  of  $2  upon  his  books.  The  Commission  feels  that  all 
customers  should  have  a  meter,  and  that  the  readings  should  be 
made  monthly,  and  all  bills  should  be  collected  promptly,  or  the 
service  should  be  discontinued.  Under  proper  management  the 
above  expenses  could  be  materially  reduced  and  the  receipts  in- 
creased. Under  the  conditions  as  they  exist  in  Philipsburg,  and 
taking  into  consideration  the  revenue  which  these  parties  are 
now  receiving  from  their  investment,  it  is  useless  to  urge  before 
this  Commission  the  advisability  of  reducing  the  kilowatt-hour 
rate.  The  Commission  will,  however,  retain  jurisdiction  of  this 
matter,  and  make  an  order  whicli  we  believe  will  result  in  having 
this  plant  operated  in  a  manner  much  more  satisfactory  to  both 
defendants  and  complainants;  and  after  the  receipt  of  the  in- 
formation required  in  the  order  hereinafter  to  be  made,  the 
Commission  may,  if  it  appears  advisable^  make  a  further  order 
in  the  matter  of  rates  at  Philipsburg. 

pUBER. 

It  is  therefore  ordered  that  the  complaint  as  to  the  Great  Falls 
Power  Company  and  the  Montana  Power  Company  be,  and  the 
same  is  hereby,  dismissed. 

It  is  further  ordered  that  the  minimum  rate  of  the  Bowen 

Brothers  Electric  Light  &  Power  Company  be  reduced  from 

$2.25  per  month  to  $2  per  month,  with  a  discount  of  10  per  cent 

on  bills  paid  on  or  before  the  10th  of  the  following  month. 

It  is  further  ordered  that  the  bid  of  the  defendants  Bowen 
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Brothers  Electric  Light  &  Power  Company,  for  lights  for  streets 
and  alleys  of  Philipsburg,  is  found  to  be  not  excessive. 

It  is  further  ordered  that  the  d^f^i^daats  Bowen  Brothers 
Electric  Li^t  &  Power  Company,  beginning  January  1,  1»16, 
shall,  at  the  end  of  each  and  every  month  during  the  year  1916, 
submit  to  this  Commission  an  itemized  list  of  all  meter  readings 
of  electric  meters  in  its  distribution  system,  in  Philipsburg, 
Montana ;  an  itemised  account  of  all  other  charges  made  for  elec* 
tricity  or  merchandise,  and  an  itemized  list  of  all  its  monthly 
expenditures. 

It  is  further  ordered  that  tiie  secretary  of  the  Public  Service 
Conmiission  shall  serve  a  certified  copy  of  this  order  on  the 
parties  to  this  proceeding,  and  that  same  shall  become  effective 
twenty  days  from  the  date  of  the  receipt  of  such  certified  copy. 

Board  of  Public  Service  Commissioners  of  the  State  of 
Montana. 


XXrW  YORK  PUBI/IC  SERVICK  COMMISSION,  SECOND  DISTRICT. 

IN  BE  SILVER  CREEK  ELECTRIC  COMPANY  at  al. 
[No.  237;  Ca«e  No.  5079.] 

Commissions  —  Jurisdiction  '^  Determination    of   validity    of   fran^ 
chise. 

1.  The  New  York  CommisBion,  upon  an  application  for  the  approval 
of  a  franchise  and  for  aruthoritj  to  act  thereunder,  has  power  to  deter- 
mine its  validity. 

Municipalities  —  Powers  —  Franchise  —  Ref^^endum  —  Bleatrie    light- 

iUQ. 

2.  A  vote  by  electors  for  the  grant  of  an  electric  light  franchise 
by  a  village  owning  only  a  waterworks  system  is  not  required  by  a 
statute  (Village  Law,  $  90,  subdiv.  9,  Oonsol.  Laws,  chap.  64)  prohibit- 
ing the  grant  of  an  electric  light  or  waterworks  franchise  l)y  any  vil- 
lage owning  an  electric  light  or  waterworks  system  until  the  grant  is 
submitted  to  the  electors,  since  there  is  no  intent  that  municipal  owner- 
diip  of  one  system  should  poredade  a  poQvate  fnuichise  for  the  other. 

Pariiamentury  law -^  Presiding  offlcer^^  Grant  of  viUaae  franchise  »^ 
Refusal  of  president  to  put  motion. 

3.  A  village  franchise  is  not  invalidated  by  the  fact  that  the  elerk 
of  the  board  of  trustees,  rather  than  the  president,  put  the  motion  for 
the  grant  and  took  the  vote  thereon,  where  the  clerk  acted  under  the 
direction  of  the  board  after  the  president  had  refused  to  put  the  motion. 

P.U.R.1916B.  25 


Digitized  by 


Google 


386  NEW  YORK  PUBLIC  SERVICE  COMMISSION. 

Monopoly  and  competition -^  Franchise  ^^  ElecMciiy. 

4.  A  nonexclusiye,  vilUge,  electric  light  franchise  does  not  preclude 
the  grant  of  a  like  franchise  to  ano£her,  especially  where  the  village  may 
itself  be  permitted  to  supply  4>riTate  users. 
Munioipalities^I^owera'^  Franchise '^Natural    person  ^Etectrioity. 
6.  A  municipality  can  grant  an  electric  lighting  franchise  to  a  nat- 
ural person  under  the  laws  of  New  York. 
Franchises  — What    may    invalidate -^  Financial    interest    of    village 
trustee  voting  for  grant, 

6.  A  Tillage  franchise  is  not  invalidated  by  the  fact  that  a  village 
trustee,  who  voted  for  it,  had  hi^L  a  distributive  share  in  the  estate  of 
an  intestate  who  owned  stock  in  a  company  which  was  required  to  be 
taken  over  by  the  company  securing  the  franchise,  where  title  to  ihe 
stodc  was  vested  in  the  administrator  at  the  time  of  the  vote  and  the 
trustee  had  sold  his  interest  therein  to  a  brother,  even  though  the  con- 
sideration for  the  sale  was  grossly  inadequate. 

Municipalities  —  Powers  —  Franchise  —  Referendum, 

7.  A  vote  by  electors  is  not  necessary  to  the  validity  of  a  village 
franchise  under  a  statute  (Village  Law,  (  56)  requiring  a  referendum 

*     "upon  any  question  which  may  lawfully  be  decided  thereat,"  where  the 
board  of  trustees  has  exclusive  power  to  grant  the  franchise. 
Franchises -^  Right  to  revoke, 

8.  A  municipal  franchise  granted  pursuant  to  delegated  legislative 
authority  cannot  be  revoked  after  acceptance  within  the  time  prescribed 

•  therm^  simoe  the  fra^c^^  is  a  binding  cpntrsAt,  and  nqt  a  mere  revoca- 
ble license  that  may  be  terminated  at  will. 
'Certificate  of  convenience  and  necessity  —  When  granted  —  Electric 
light,  heat,  and  power, 

0.  Public  convenience  and  necessity  were  held  to  require  the  exer- 
cise of  an  electric  lighting,  heat,  .^id  power  franchise  by  a  company 
which  is  furnishing  extended  and  improved  service  and  free  municipal 
lights,  and  whose  prior  franchise  is  about  to  expire. 

[December  21,  1915.} 

Application  for  approval  of  a  franchise  granted  to  John 
Kimmel  by  the  board  of  trustees  of  the  village  of  Silver  Oreek, 
for  the  approval  of  the  transfer  of  such  franchise  to  the  Silver 
Greek  Electric  Company  and  for  auliiority  to  operate  there- 
under; granted. 

Appearances:  Strebel,  Corey,  Tubbs,  &  Beala  (Carlos  0. 
Alden,  counsel)  for  petitioners ;  Hammond  A  Hinkley  (Clark  H. 
Hammond,  counsel)  for  contestants. 

Hodson,  Commissioner:  In  this  case  applicatioti  is  made 
to  the  Commission  for  approval  of  a  franchise  granted  to  John 
Kimmel,  February  15,  1915,  by  the  board  of  trustees  of  the  vil- 
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kge  of  Silver  Greek,  Chautauqua  county,  and  also  for  the  ap- 
proval of  the  transfer  of  such  franchise  to  the  Silver  Creek  Elec- 
tric Company  and  for  authority  to  operate  thereunder. 

The  franchise  in  question  is  in  the  form  of  a  resolution  which 
was  passed  by  a  majority  vote  of  the  board  of  trustees  of  the 
village.  Trustees  W.  J.  Brand,  William  Criewisch,  and  Harry 
Montgomery  voting  in  the  affirmative,  and  President  John  B. 
Webster  and  Trustee  Lee  F.  Dickinson  voting  in  the  negative ; 
it  grants  to  John  Kimmel,  his  heirs,  successors,  and  assigns,  the 
ri^  and  privilege  to  construct  and  maintain  all  necessary  poles, 
wires,  and  other  fixtures  and  appliances  in,  upon,  and  over  the 
streets  and  highways  of  the  village  of  Silver  Creek  for  the  equip- 
ment and  operation  of  an  electric  lighting  plant  in  said  village, 
and  for  furnishing  electricity  for  lighting  the  streets,  houses, 
business  places,  factories,  and  all  other  applicants  with  electricity 
for  light,  heat,  and  power,  and  the  same  is  to  continue  for  the 
period  of  twenty-five  years  from  said  15th  day  of  February, 
1915.  Such  franchise  contains  many  conditions,  only  a  few 
of  which  need  be  considered  here ;  these  relate  to  the  acceptance 
of  the  franchise  by  Kimmel,  and  the  requirements  made  of  him 
concerning  the  control  and  rehabilitation  of  the  existing  electric 
light  company  in  the  village,  and  the  extension  and  improvement 
of  the  service  thereof,  which  requirements  are  contained  in  the 
fourth  and  fifth  subdivisions  of  the  franchise.  Another  import- 
ant requirement  is  contained  in  the  ninth  subdivision,,  and  re- 
lates to  the  free  service  of  electricity  for  street  lainps  in  the  vil- 
lage. All  other  terms  and  conditions  of  the  franchise  are  purely 
administrative,  and  may  be  controlled  and  enforced  by  the  mu- 
nicipal authorities  when  service  under  the  franchise  is  being 
given. 

Formal  proofs  were  presented  to  the  Conmiission  at  the  sev- 
eral hearings  held  in  this  case,  as  to  the  granting  of  the  fran- 
chise and  the  necessity  for  better  service  in  the  village  of  Silver 
Creek  than  was  being  furnished  by  the  then  existing  company, 
and  this  furnishes  the  reason  why  subdivision  5  was  inserted  in 
tiie  franchise,  which  requires  the  grantee,  or  his  assigns,  to  exer- 
cise the  option  of  the  People's  Electric  Light  &  Power  Com- 
pany, and  supply  the  village  with  day  and  night  electric  service 
as  soon  as  liie  plant  can  be  put  in  proper  condition  to  do  so. 
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Theretofore,  as  the  proof  shows,  the  People's  Electric  light  & 
Power  Company,  which  is  the  petitioner  herein,  having  had  its 
name  lawfully  dbanged  by  an  order  of  the  supreme  court,  waa 
operating  in  said  village  under  a  franchise  which  was  duly 
granted  to  said  company  in  June,  1892,  for  a  period  of  twenty- 
five  years,  and  which  will  expire  in  June,  1917.  The  service 
of  this  .company  in  the  village  of  Silver  Creek  has  been  very 
unsatisfactory  for  a  long  time,  chiefly  because  there  was  no 
electric  current  furnished  for  any  purpose  during  the  daytime 
and  the  same  ceased  at  about  midnight;  and  these  conditions 
were  unsatisfactory  to  the  people  of  the  village  who  required  a 
day  service  or  a  full  twenty-four  hour  service.  Apparently  this 
improved  and  extended  service  could  not  be  furnished  and  guar- 
anteed by  the  existing  company  with  its  franchise  having  less 
than  two  years  to  run;  and  although  it  may  appear  upon  its. 
face  as  a  peculiar  circumstance  that  dealings  were  not  had  by 
the  municipal  authorities  with  the  existing  company  for  an  ex- 
tension of  its  franchise  and  an  improvement  in  its  service,  yet 
that  fact  should  not  militate  against  the  applicant  in  this  case, 
provided  there  is  nothing  irregular  or  unlawful  in  the  proceed- 
ings, and  the  ultimate  result  is  a  benefit  to  the  public.  Perhaps 
it  may  be  assumed,  although  there  is  no  direct  proof  upon  the 
question,  that  the  trustees  of  the  village  deemed  it  futile  to  nego- 
tiate with  such  company,  for  it  was  well  known  in  the  com- 
munity that  the  condition  of  the  company  was  not  prosperous, 
and  undoubtedly  the  company,  under  the  organization  which 
existed  at  that  time,  could  not  enlarge  its  equipment  or  extend 
its  service  without  the  investment  of  considerable  new  capital. 
Under  these  circumstances  the  franchise  was  granted  to  a  man 
who,  by  his  acceptance  of  the  same,  agreed  to  comply  with  § 
5  above  quoted,  and  the  evidence  in  this  case  shows  that  such 
compliance  has  necessitated  an  investment  of  upwards  of  $10,- 
000 ;  so  that  to-day  the  old  company,  under  its  new  management, 
and  with  the  funds  furnished  by  Mr.  Kimmel,  or  those  acting 
with  him,  is  now  giving  to  the  people  of  the  village  just  the 
service  they  want  and  to  the  full  extent  desired,  and  all  this  is 
abundantly  shown  by  the  evidence  in  this  case  given  by  many 
of  the  substantial  citizens  of  the  village. 

But  upon  the  very  threshold  of  the  consideration  of  this  ap- 
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plication,  we  are  met  witib  vigofoui  opposition  b;  the  present 
board  of  trustees  of  the  village,  the  oomplexion  of  such  board 
having  changed  at  the  spring  election  of  this  year,  at  which  thne 
Fred  D.  Cogswell  was  eleoted  a  trustee  in  the  place  of  W.  J. 
Brand,  whose  term  of  office  expired. 

On  the  19th  day  of  February,  1915,  four,  days  after  the  pas- 
sage of  the  resolution  granting  to  Kimmel  the  franc^se  sought 
to  be  approved  in  this  proceeding,  such  grantee  duly  filed  with 
the  clerk  of  the  village  of  Silver  Orerfc  a  written  acceptance  of 
such  franchise,  in  aecordance  with  and  well  within  the  time 
prescribed  by  subdivision  4  of  such  franchise;  but  notwith* 
standing  such  acceptance,  the  board  of  trustees  of  said  village, 
after  the  said  change  in  its  membership,  and  on  the  12th  day  of 
July,  1915,  adopted  a  resolution  by  a  vote  of  three  to  two^  Presi* 
dent  John  B.  Webster  and  Trustees  Lee  T.  Dickinson  and  Fred 
D.  Cogswell  voting  in  the  affirmative,  and  Trustees  William 
Criewisch  and  Harry  D.  Montgomery  voting  in  the  negative^ 
which  resolution  is  as  follows : 

"Moved  by  Trustee  Lee  T.  Dickinson  and  seconded  by  Trustee 
Fred  D.  Cogswell: 

"Whereas,  heretofore  and  on  February  15,  1915,  the  board 
of  trustees  of  the  village  of  Silver  Creek,  it  is  claimed  by  a  ma* 
jority  vote  purported  to  grant  or  give  to  one,  John  Kimnad,  his 
heirs,  successors,  and  assigns  what  on  the;  face  thereof  appears 
to  be  a  franchise,  ri^t,  or  privilege  to  construct^  erect,  and 
maintain,  in,  uik)n  and  over  the  streets  and  highways  of  the  said 
village  of  Silver  Creek,  New  York,  poles,  wires,  and  other  fix- 
tures and  appliances  for  electrically  lighting  streets,  houses,  busi^ 
ness  places,  factories,  etc.,  in  fact  furnishing  all  applicants  with 
electric  light,  heat,  and  power,  and  to  construct,  maintain,  and 
extend  an  electric  lighting  system  and  plant  in  said  village  and 
to  carry  on  the  said  businesB  in  the  said  village;  and 

"Whereas,  tJaere  has  never  be^i  any  construction  work  begim 
under  said  alleged  franchise;  and  there  has  not  been  any. bond 
filed  of  $5,000,  as  mentioned  in  said  alleged  franchise ;  and 

^^Whereas,  no  appUcation  has  been  made  to,  or  ri^t  granted 
by,  the  Public  Service  CoDamission  as  required  by  law  in  con- 
nection with  said  alleged  franchise ;  and 

'^Whereas^  it  is  the  belief  of  this  board  that  said  alleged  fran- 
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chise  was  illegally  and  unlawfully  granted^  and  was  contrary  to 
law  and  statute  in  such  case  made  and  provided;  and 

^^Whereas,  it  is  now  desired  for  the  above  reasons,  and  for 
other  reasons  that  convince  this  board  of  trustees  that  for  the  best 
interests  and  good  of  said  village  of  Silver  Greek,  its  inhabit- 
ants, and  taxpayers,  any  such  alleged  franchise  should  not  be 
granted;  now  therefor^  the  board  of  trustees  of  the  village  of 
Silver  Creek  do  resolve  as  follows: 

"That  such  alleged  franchise,  right,  or  privilege  purporting 
to  have  been  heretofore  granted  to  said  John  Kimmel,  his  heirs, 
successors,  and  assigns  on  said  Febmary  15,  1915,  is  hereby 
rescinded,  vacated,  and  set  aside,  and  the  alleged  action  so  taken 
at  said  time  is  hereby  declared  to  be  of  no  effect  or  force  what- 
ever, and  the  same  will  not  be  recognized  as  existing  hereafter^ 
and  no  act  or  step  will  be  permitted  or  allowed  thereimder ;  and 
it  is  further 

"Resolved,  That  Towne  &  Livermore,  attorneys  of  the  village 
of  Silver  Creek,  New  York,  be  and  they  hereby  are  retained  to 
accomplish  any  and  all  of  the  purposes  stated  herein,  by  action 
or  otherwise,  and  are  hereby  employed. to  defend  or  prosecute 
any  and  aU  actions  or  proceedings  which  arise  out  of,  or  by  rea- 
son of,  said  franchise  or  this  resolution,  the  reasonable  value  of 
any  and  all  services  so  rendered  to  be  paid  by  said  village  of 
Silver  Creek. 

"The  clerk  is  hereby  directed  to  see  that  a  copy  of  this  resolu- 
tion, with  a  notice  of  its  passage  under  his  official  signature,  is 
served  upon  the  said  John  Kimmel,  or  that  he  receives  the  same 
with  all  convenient  speed,  after  its  due  passage. 

"This  resolution  is  to  take  effect  immediately." 

Subsequently,  and  on  the  20th  day  of  July,  1915,  the  petition 
in  this  case  was  filed  with  the  Commission,  and  at  the  first  hear- 
ing thereon,  September  17,  1915,  the  village  of  Silver  Creek, 
through  its  present  board  of  trustees,  filed  its  answer  thereto. 

It  may  be  said  that  the  Commission  has  endeavored  to  ascer- 
tain the  true  sentiment  of  the  taxpayers  and  residents  of  the 
village  of  Silver  Creek,  with  reference  to  said  franchise  and  the 
operation  thereof  by  the  reorganized  electric  light  company  of 
the  village,  for  after  taking  considerable  evidence  at  the  hearing 
in  the  city  of  Buffalo,  where  eight  witnesses  gave  testimony  on 
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1)ehalf  CKf  the  p6titi<meTSy  a  furtlier  hearing  was  held  at  a  pnblio 
hall  in  &e  village  of  Silver  Creek  on  the  4th  day  <d  Oetober^ 
1915^  at  which  time  tiie  mneteen  taxpayers^  residents,  and 
representatives  of  the  business  interests  <tf  the  village  expressed 
their  opinions  favorable  to  the  approval  of  said  franchise ;  and 
the  president  of  the  village^  Mr.  Webster,  Trustees  Lee  F.  Dick- 
inson and  Fred  D.  Cogswell  and  six  otb^  mtizens  and  taxpayers 
wete  sworn  on  behalf  of  the  contestants,  most  of  them  urging 
that  tiie  frandiise  be  disapproved,  and  stating  as  their  reason 
that  they  believed  the  franchise  should  be  voted  upon  by  the 
taxpayers  of  the  village,  and'  in  some  cases  sudi  witnesses  op- 
posed the  granting  of  franchises  in  any  case,  asserting  that  the 
village  itself  should  own  and  operate  a  municipal  electric  light 
plant 

[1]  We  have  thus  given  a  fair  statement  of  the  facts  in  this 
case,  without  going  into  detail  as  to  the  specific  testimony  of  any 
particular  witness,  althou^  it  will  not  be  seriously  contended  but 
that  the  preponderance  of  proof  upon  the  main  \ssue  favors  affirm- 
ative action  by  the*  Commission  But  the  controversy  between  the 
parties  does  not  end  here.  The  present  village  authorities  insist 
that  there  are  numerous  legal  objections  to  such  franchise,  and 
in  the  brief  filed  by  the  counsel  for  the  contestants  eight  distinct 
pmnts  are  made  which  arfe  urged  as  sufficient  reasons  for  the  dis- 
approval of  the  petition  herein;  and  such  points  will  be  taken 
up  and  considered  seriatim^  so  that  there  may  be  no  doubt  as  to 
the  attitude  of  the  Commission  concerning  the  same;  and  in 
taking  this  course  we  desire  to  emphasize  our  disagreem^it  with 
the  contention  of  the  proponents  that  the  Commission  has  no 
power  to  pass  upon  the  legal  propositions  whidi  are  presented 
by  the  contestants,  and  claimed  by  them  to  be  fatal  to  the  fran- 
chise in  question,  but  that  such  matter  should  be  left  for  the 
courts  to  settle.  In  our  judgment,  it  is  not  a  reasonable  con- 
struction of  the  law  to  say  that  this  Commission  should  blindly 
proceed  to  the  consideration  of  the  merits  involved  in  this  case, 
i.  e.,  ike  necessity  and  convenience  of  the  village  as  to  electrical 
igervice,  and  the  means  and  facilities  of  the  company  for  fur- 
nishing the  same,  without  the  right  to  first  ascertain  and  deter- 
mine the  l^ality  of  the  contract  between  the  parties.  Such  a 
narrow  interpretation  of  the  power  and  duty  of  the  Commission 

in  cases  of  this  kind  is  not  justified  by  the  Public  Service  Com- 
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miasions  law,  and  is  clearly  against  the  eetabliiahed  policfy  (Sft  tlufl 
Oommission.  Section  66  of  that  law  distinctly  provides  that  no 
electrical  corporation  shall  begin  construction  of  its  plant  with- 
out first  having  obtaiided  the  permission  and  approval  of  the 
Commission  of  the  district  within  which  ajiy  part  of  the  work 
of  construction  is  to  be  performed,  and  that  no  right  or  privi^ 
lege  nnd^r  any  franchise  granted  to  such  corporation  shall  be 
exercised,  without  likse  permission  and  approval  The  same  sec- 
ti<m  authorizes  the  Commissicm  to  grant  snoh  permission  and 
approval  only  after  due  hearing,  and  after  determining  that  such 
construction  and  the  exercise  of  suish  franchise  .are  necessary  or 
convenient  for  the  public  service.  .  Confessedly,  therefore,  it  is 
incumbent-  upon  this  Commission  to  ascertain  the  character^ 
regularity,  and  legality  of  a  franchise  before  making  an  order 
that  the  same  should  be  exercised  and  employed  in  the  public 
service;  and  if  this  is  not  the  proper  course  to  take,  tiien  it 
might  very  well  be  said  that  no  franchise  whatever  would  be 
necessary  in  a  case  of  this  kind ;  and,  under  such  circumstances, 
the  hearing  required  to  be  held  by  the  Commission  would  resolve 
itself  into  a  mere  inquiry  and  determination  as  to  the  necessity 
and  convenience  of  the  public,  and  whether  the  company  pos- 
sessed the  means  and  facilities  to  satisfy  the  same.  But  we  are 
of  the  opinion  that  the  province  of  the  Commission  is  to  care- 
fully consider  the  further  and  most  important  question  as  to 
whether  the  municipal  authorities  of  Sijver  Creek  have  granted 
a  proper  franchise  under  which  the  business  of  the  ccsnpany  can 
be  satisfactorily  developed  into  a  public  utility. 

[8]  Objection  L — The  first  point  made  by  the  contestants 
bhallenges  the  power  of  the  board  of  trustees  of  the  village  to 
grant  the  franchise  in  quiestion,  without  having  a  vote  thereon 
by  the  qualified  electors  of  the  village,  because  Siiver  Creek  had, 
prior  to  February  15,  1915,  the  date  of  the  franchiae,  and  now 
has,  a  municipal  water  plant. 

The  basis  of  this  cont^tition  is  subdivision  9  of  §  90  of  ^e 
Village  Law,  constituting  chapter  04  of  the  Consolidated  Laws 
of  the  St^te  of  New  York,  which  provides  that  "tibe  board  of 
trustees  has  power  to  enact,  amend  and  repeal  ordinanoes  .  .  . 
to  regulate  the  erection  of  .  .  .  electric  light  poles,  or  the 
stringing  of  wires  in,  over  or  upon  the  streets  or  public  grounds, 
P.U.R.1916B. 
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•  •  •  bat  no  f ranchise,  or  right,  to  «rect  or  construct  any  line 
of  poles  or  wires  to  furnish  light  or  power  within  such  village 
or  to  build,  construct,  erect  or  maintain  any  additional  line 
of  sewer,  water  or  gas  pipes,  over,  along,  across,  or  under  any 
ef  the  streets,  avenues,  lanes  or  public  grounds  of  such  village 
diall  be  granted  to  any  individual,  firm,  association,  copartner- 
ship or  corporation  when  such  village  owns  and  uses  an  electric 
light  plant  or  waterworks,  until  the  question  of  granting  such 
right  or  franchise  shall  have  been  duly  submitted  to  the  quali- 
fied electors  of  sudi  village,  at  an  annual  election,  or  at  a  special 
election  duly  called  and  held  for  that  purpose,  and  adopted  by  a 
majority  of  the  votes  of  duly  qualified  voters  cast  at  sudi  elec- 
tion." 

It  is  conceded  that  no  vote,  as  above  cont^nplated,  has  ever 
been  taken  upon  the  question  of  granting  the  franchise  here 
being  considered.  It  is  also  conceded  that  the  village  now  main- 
tains and  uses  its  own  waterworks,  but  has  no  electric  light  plant 
Under  this  statement  of  facts  the  petitioners  maintain  that  the 
section  of  the  village  law  above  quoted  delegate  to  the  board  of 
trustees  ample  power  to  grant  a  franchise  for  an  electric  light 
plant  without  a  referendum,  and  we  belieVe  this  to  be  a  proper 
construction  of  the  law  upon  the  subject.  A  waterworks  and 
an  electric  lighting  system  are  so  totally  different  in  character 
and  purpose  that  it  is  inconceivable  that  the  legislature  intended 
them  to  be  so  interrelated  that  the  existence  of  one,  maintained 
by  the  municipality,  would  prevent  the  establishment  of  the 
other,  by  the  action  of  the  board  of  tnwtees.  True,  the  language 
of  the  statute  is  not  as  clearly  stated  as  it  might  be,  but  the 
obvious  purpose  seems  apparent,  that  while  the  village  operates 
its  municipal  waterworks,  no  private  enterprise  can  come  in  and 
supply  water  in  the  village  wiliiout  having  its  franchise  virtually 
granted  by  a  vote  of  the  people;  and,  in  like  manner,  an  electric 
light  franchise  shall  not  be  granted  by  the  board  of  trustees  with- 
out the  approving  vote  of  the  qualified  voters,  provided  the  village 
is  maintaining  its  own  electric  light  ^ant. 

[3]  Objection  //.*— Objection  is  made  to  the  franchise  be- 
cause it  was  granted  by  the  board  of  trustees,  after  the  preei* 
dent  of  the  board  had  refused  to  put  the  question,  and  the  clerk, 
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under  direction  of  the  boards  put  the  questicm  and  took  the  vote 
thereon. 

The  learned  counsel  for  the  oonteetants  ky  great  stress  upon 
this  pointy  and  make  an  elaborate  argument  in  their  bri^  main- 
taining that  such  action  was  illegal^  void^'  and  of  no  effect.  It 
is  pointed  out  in  such  brief  that  the  president  is  the  executive 
ofSoer  of  the  village^  and  the  presiding  officer  of  the  board  of 
trustees,  when  present  and  able  to  officiate;  that  it  is  his  duty 
to  see  that  the  resolutions  and  rules  of  the  board  are  enforced^ 
and  that  he  shall  have  a  vote  upon  all  matters  and  questions 
coming  before  the  board.  This  is  a  correct  statonent  of  the 
powers  and  duties  of  the  president  relating  to  the  question  now 
under  discussion.  But  nowhere  in  the  law  can  be  found  any 
provision  which  vests  arbitrary  power  in  the  presiding  officer 
to  prevent  the  board  of  trustees  from  performing  its  public  func- 
tions and  proceeding  with  public  business. 

The  very  quotations  from  the  statutes,  made  by  the  counse} 
for  the  contestants,  prove  conclusively  that  the  presiding  officer 
is  the  servant  of  the  board,  not  its  ma^ter^  Moreover,  it  will  be 
seen,  by  reference  again  to  subdivision  9  of  §  90  of  the  Village 
Law,  that  the  power  to  grant  franchises  and  enact  ordinances  is 
conferred  upon  the  board  of  trustees,  of  which  the  president  is 
a  member  for  the  purpose  of  voting;  and  there  is  nothing  in 
that  law,  or  any  other  enactment,  which  gives  him,  as  presiding 
officer,  any  control  or  veto  power  over  the  action  of  the  board. 

In  this  case,  a  motion  was  regularly  made  by  a  trustee  that  the 
franchise  in  question  be  granted ;  the  president  wjts  in  the  chair 
and  able  to  officiate,  but  he  declined  to  put  the  motion;  an  ap- 
peal was  then  taken  from  such  decision,  and  a  demand  made  by 
a  trustee  that  the  clerk  put  the  question;  the  question  was  put 
to  the  board  by  the  clerk  and  the  president  was  not  sustained; 
again  the  president  declined  to  put  the  motion  for  the  adoption 
of  the  franchise,  and  upon  the  request  of  a  trustee  the  clerk  put 
the  motion  and  declared  to  the  board  that  the  resolution  grant- 
ing such  franchise  was  adopted  by  a  vote  of  three  to  two ;  as  here- 
inbefore stated.  It  should  be  said  that  the  president  took  the 
position  he  did  because  he  believed  that  the  franchise  should  be 
subnutted  to  a  vote  of  the  electors  of  the  village,  and  yet,  he 
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participated  in  the  final  vote  by  which  such  franchise  was 
granted. 

This  board  of  trustees  is  a  deliberative  body,  and,  in  the  con* 
duct  of  its  business,  is  subject  only  to  its  own  rules  of  procedure, 
in  the  absence  of  statutory  regulation.  It  does  not  appear  that 
the  board  had  adopted  any  special  rules  for  the  conduct  of  its 
business ;  and  it.  is  the  settled  law  in  this  state  that  where  no 
particular  mode  of  procedure  is  prescribed  by  law,  and  the 
wishes  of  the  members  composing  a  deliberative  body  have  been 
fairly  expressed,  and  the  meeting  is  conducted  in  good  faith, 
the  proceeding  should  not  be  set  aside  on  account  of  any  in- 
formality in  the  manner  of  conducting  the  same.  Philips  v. 
Wickham,  1  Paige,  590. 

To  the  same  effect  is  the  decision  in  the  case  of  State  ex  rel. 
Moore  v.  Archibald,  5  K  D.  359,  66  N".  W.  234,  where  it  is 
held  that  "whether  ihe  chairman,  or  another,  should  put  .  .  . 
[the  motion]  before  the  board,  to  be  voted  on,  was  a  mere  mat- 
ter of  form.  Had  the  chairman  put  the  motion  the  result  would 
have  been  the  same.  Certainly  the  chairman  of  the  meeting 
cannot  paralyze  the  action  of  the  majority  by  a  refusal  to  dis- 
charge the  functions  of  his  office.^' 

[4]  Ohjection  III. — The  third  objection  made  by  the  con- 
testants attacks  the  franchise  granted  to  the  petitioner  Kimmel, 
on  the  ground  that  a  prior  exclusive  franchise  was  in  full  force 
and  effect  in  said  village,  and  was  then  held  and  being  operated 
by  the  petitioner  Silver  Creek  Electric  Company;  and,  under 
these  circumstances,  it  is  claimed  that  the  prior  franchise  is 
exclusive  in  itsnature,  and  precludes  the  village  authorities  from 
granting  a  like  franchise  to  another.  • 

This  is  a  startling  proposition,  and  strikes  at  the  very  root 
of  the  regulative  policy  of  the  state  which  is  the  fundamental 
principle  of  the  Public  Service  Commissions  law,  and  which  law 
gives  to  this  Commission  the  supervisory  powers  over  the  exer- 
cise of  franchises  granted  by  municipal  authorities  to  electric 
light  companies. 

It  appears  that  when  the  prior  franchise  was  granted,  it  was 
sought  to  make  it  an  exclusive  one;  but  it  must  be  held  that 
in  this  respect  the  board  of  trustees  exceeded  its  authority,  be- 
cause no  such  power  was  ever  conferred  by  the  legislature  upon 
P.U.R.1916B. 
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the  village  authorities,  and  such  exclusive  feature  is  void.  Pot- 
ter V.  Collis,  156  N.  Y.  16,  50  N.  E.  413;  Parfitt  v.  Furguson, 
159  K  Y.  Ill,  53  K  E.  707. 

Notwithstanding  the  position  taken  by  contestants  under  this 
objection,  that  the  village  of  Silver  Creek  is  forever  bound  to 
submit  to  an  unsatisfactory  and  inadequate  service  by  the  exist- 
ing company,  and  cannot  permit  any  competition  under  another 
franchise,  which  would  give  the  citizens  that  improved  service 
to  which  they  are  entitled,  yet  it  will  Jiardly  be  contended  that, 
in  spite  of  the  existence  of  the  original  franchise,  and  even  after 
the  approval  of  the  franchise  under  consideration  in  this  case, 
the  village  would  not  have  the  right  to  install  an  electric  lighting 
system  of  its  own,  and  parallel  the  distribution  lines  of  the 
existing  companies  on  every  street  in  Silver  Creek,  and  maintain 
and  operate  such  system  for  municipal  purposes.  There  can  be 
no  doubt  that  this  municipality^  by  complying  with  the  village 
law,  may,  at  any  time,  build,  maintain,  and  operate  such  an 
electric  lighting  plant,  and  may  also,  if  this  Commission  ap- 
proves, extend  such  service  beyond  municipal  purposes,  so  as  to 
be  in  actual  competition  with  the  existing  companies  for  the 
business  of  private  users  of  electricity;  and  this  being  the  case, 
then,  of  course,  this  third  objection  of  the  contestants  must  fail. 

[5]  Objection  IV. — This  objection,  that  the  franchise  to  Kim- 
mel  is  invalid  because  such  a  privilege  cannot  be  granted  to  a 
natural  person  but  only  to  a  corporation,  will  not  be  discussed 
at  length.  The  point  made  by  the  contestants  is  not  well  taken,  * 
is  not  in  harmony  with  the  Public  Service  Commissions  law 
(§2,  subdiv.  13),  and  is  contrary  to  the  principle  upheld  by 
the  courts  in  several  cases.  S^e  Phoenix  v.  Gannon,  195  N.  Y. 
471,  88  K  E.  1066 ;.  Wakefield  v.  Theresa,  125  App.  .Div.  38, 
109  K  Y.  Supp,  414. 

[6]  Objection  F. — Objection  5  relates  to  the  claim  that 
Trustee  Brand,  whose  vote  was  necessary  for  the  passage  of  the 
franchise,  was  financially  interested  in  the  existing  company, 
which  was  required  by  the  franchise  to  be  taken  over  by  Kimmel 
and  improve  its  electric  service  in  the  village. 
'  The  basis  of  this  claim  is  stated  to  be  that  thp  father  of  Trus- 
tee Brand  died  intestate  in  April,  1912,  owning  some  stock  in 
the  People's  Electric  Light  &  Power  Company,  which  was  the 
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original  corporate  name  of  the  petitioning  company  herein; 
Trustee  Brand  was  one  of  several  distributees  of  the  personal 
estate  of  the  deceased;  such  stock  passed  to  the  administrator 
of  the  estate,  who  held  it  even  after  the  other  personal  property 
was  divided,  for  such  stock  was  considered  worthless;  Trustee 
Brand  never  made  a  transfer  of  such  stock  on  the  books  of  the 
company,  but  did  sell  his  interest  therein  to  his  brother  for  $10 
long  before  February  15,  1915,  and  this  amount  was  far  less 
than  the  par  value  of  his  interest  therein,  and  the  amount  re- 
ceived by  the  purchaser  from  Kimmel,  when  he  took  over  the 
company,  was  many  time&  greater  than  was  paid  by  such  pur- 
chaser. This  was  Ifce  situation  at  the  time  the  board  of  trustees 
granted  the  franchise  herein,  and  the  vote  of  Trustee  Brand  was 
required  to  grant  the  same.  All  these  statements  make  a  narra- 
tive which  is  interesting,  but  they  do  not  justify  the  conclusion 
drawn  by  the  contestants,  that  it  is  thereby  shown  that  Trustee 
Brand  owned  stock  in  the  electric  light  company  of  Silver  Creek 
at  the  time  he  voted  for  this  franchise,  and  that  the  franchise 
was  therefore  invalidated.  Passing  over  the  point  that  the  abso- 
lute ownership  of  such  stock  by  Trustee  Brand  might  not  defeat 
the  action  taken  by  "the  board,  although  in  such  circumstances, 
he  might  be  held  accountable  for  his  acts  as  a  village  officer,  and 
avoiding  a  discussion  of  the  question  raised  by  the  petitioners 
that  the  supreme  court  has  held  in  a  taxpayers'  action  tiiat  this 
franchise  was  legally  granted  (the  judgment  in  that  case  was 
filed 'herein  as  an  exhibit),  this  Commission  is  clearly  of  the 
opinion  that  Trustee  Brand  never  owned  any  stock  in  the  Peo- 
ple's Company,  but  the  title  to  such  stock,  at  the  time  he  voted 
on  such  franchise,  was  vested  in  the  administrator  of  the  estate 
of  the  deceased ;  and,  further,  that  he  sold  any  distributive  share 
or  interest  which  he  had  in  such  stods:  for  a  goof  consideration, 
long  before  the  time  he  voted  for  such  franchise.  Nor  does  it . 
make  any  difference  what  amount  he  received  for  sueh  transfer ; 
he  had  the  ri^t  to  sell  it  at  any  time  or  price,  or  to  present  it 
to  hid  brother  if  he  so  desired ;  and  ao  long  as  the  record  shows 
that  sneh  sale  was  made,  and  the  same  is  uncontradicted,  it 
would  be  a  strange  ruling  for  the  Commission  to  make  by  say- 
ing that  the  price  agreed  upon  by  the  parties  was  inadequate  and 

unfair,  and,  therefore,  that  such  sale  should  be  set  aside. 
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[7]  Objection  VL — This  objection,  like  number  1,  proceeds 
upon  the  theory  that  the  vote  of  the  people  was  necessary  to  the 
validity  of  such  franchise,  although  it  is  here  urged  that  it  was 
the  duty  of  the  board  of  trustees  to  order  a  special  election  upon 
the  question  of  granting  such  f randiise,  after  a  petition  contain- 
ing the  names  of  more  than  twenty-five  qualified  electors  and 
taxpayers  of  the  village  had  been  presented  to  the  board  before 
action  on  the  franchise,  and  the  contestants'  counsel  calls  atten- 
tion to  §  56  of  the  Village  Law,  which  provides  that  the  board  of 
trustees  may,  upon  its  own  motion,  and  shall  upon  the  petition 
of  twenty-five  electors,  qualified  to  vote  upon  a  proposition, 
cause  to  be  submitted  at  a  village  election  a  proposition  upon 
any  question  which  may  be  lawfully  decided  thereat,  and,  upon 
the  presentation  of  such  petition,  the  board  of  trustees  shall  cause 
the  proposition  to  be  submitted  accordingly. 

By  a  careful  reading  of  this  section  of  the  law,  it  will  be 
readily  seen  that  the  same  has  no  application  hexe.  It  will  be 
observed  that  such  referendum  shall  be  had  upon  any  question 
which  may  be  lawfully  decided  thereat,  attd,  of  course,  that  clause 
could  not  be  held  to  include  the  granting  of  a  franchise,  because 
subdivision  9  of  §  90  of  the  Village  Law  specifically  vests  such 
power  in  the  board  of  trustees,  as  has  been  shown  in  our  discus- 
sion of  the  first  objection  of  the  contestants.  Perhaps  it  would 
have  been  courteous  and  fair  for  the  botgrd  to  have  complied  with 
this  request  of  so  many  taxpayers  of  the  village ;  but  failure  to 
respect  their  wishes,  where  their  votes  would  be  only  advice  to 
the  trusteed  upon  the  pending  question,  would  not  affect  the 
regularity  or  legality  of  the  franchise  itselt 

[8]  Objection  VII. — ^We  come  now  to  the  consideration  of 
the  seventh  and  most  serious  objection  which  has  been  raised 
by  the  contestants  in  this  case,  and  relates  to  an  alleged  rescis- 
sion of  the  franchise  sought  to  be  approved  herein. 

As  previously  stated,  the  membership  of  the  board  of  trustees 
changed  at  the  election  in  the  spring  of  1915,  after  the  granting 
of  the  franchise  by  a  vote  of  three  to  two  on  February  15,  1915 ; 
such  change  consisted  of  the  retirement  of  Trustee  Brand,  who 
voted  in  favor  of  such  franchise,  and  he  was  succeeded  by  Trus- 
tee Cogswell,  who  is  opposed  to  the  same.     With  this  radical 
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change  in  sentiment  and  opinions,  a  resolution  was  duly  adopted 
by  the  board  of  trustees,  by  a  vote  of  three  to  two,  at  its  meet- 
ing July  12,  1915,  which  in  terms  attempts  to  rescind,  revoke, 
and  set  aside  the  Kimmel  franchise  granted  February  15,  1915. 
The  contestants  insist  that  the  board  of  trustees  having  thus 
rescinded  the  franchise,  there  is  nothing  for  this  Commission  to 
approve,  and,  if  this  is  true,  the  case  is  ended.  But  we  do  not 
believe  that  this  contention  is  correct,  because  we  are  satisfied 
that  the  action  of  the  board  of  trustees  on  July  12th  did  not 
rescind  the  franchise  granted  February  15th,  and  in  no  respect 
impaired  or  interfered  with  the  rights  of  the  grantee  named  in 
such  franchise,  and  we  hold  that  such  action  was  and  is  a  nullity. 
The  franchise  granted  to  Kimmel  by  the  board  of  trustees  of  the 
village  is  not  a  mere  revocable  license  that  may  be  terminated  at 
will.  The  granting  of  such  franchise,  pursuant  to  the  delegated 
authority  from  the  legislature,  is  entirely  a  legislative  act,  and 
after  acceptance  thereof,  which  occurred  within  five  days  after 
its  passage,  all  within  the  time  fixed  thereby,  the  same  became' 
a  binding  contract  between  the  parties  as  to  all  matters  con- 
tained therein,  subject  to  revocation  only  for  nonuser  or  misuser, 
as  a  condition  subsequent.  New  York  Electric  Lines  Co.  v. 
Empire  City  Subway  Co.  235  XJ.  S,  179,  59  L.  ed.  184, 
L.RA-.— ,  — ,  35  Sup.  Ct  Rep.  72,  Ann.  Cas.  1915A,  906. 
Such  a  franchise  as  was  granted  in  this  case  has  been  called  by 
various  names, — an  interest  in  land,  an  easement,  a  right  of 
way, — ^but  no  matter  how  designated,  it  is  property;  and  the 
courts  have  uniformly  held  that  grants  like  the  one  under  con- 
sideration confer  property  rights  and  "are  intended  to  afford  the 
basis  of  enterprise  with  reciprocal  advantages,  and  it  would  be 
virtually  impossible  to  fulfil  the  manifest  intent  of  the  legisla- 
ture and  to  secure  the  benefits  expected  to  flow  from  the  privi- 
leges conferred,"  if,  when  the  necessary  initial  proceedings  with 
reference  to  the  work  "are  being  taken  with  due  promptness, 
or  when  the  work  is  under  way,  the  municipal  consent  should 
be  subject  to  revocation  at  any  time  by  the  authorities, — not 
upon  the  ground  that  the  contract  had  not  been  performed,  or 
that  any  condition  thereof,  express  or  implied,  had  been  broken," 
but  because  no  contract  has  been  made,  and  the  grant  is  noth* 
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ing  but  a  license  which  may  be  withdrawn  at  pleasure.  Owen^ 
boro  V.  Cumberland  Teleph.  &  Teleg.  Co.  230  tJ.  S.  58-66,  67 
L.  ed.  1389-1393,  33  Sup.  Ct.  Rep.  988. 

In  the  present  case  the  grantee,  Kimmel,  not  only  assumed  all 
the  obligations  of  the  grant  by  formally  accepting  the  same,  but 
promptly  complied  with  the  requirements  of  §  V  of  the  franchise, 
and  caused  to  be  invested  a  large  sum  of  money  in  procuring 
the  stock  of  the  existing  company,  rehabilitating  its  plant  and 
business,  and  extending  its  service  to  such  an  extent  and  in  such 
maxmer  that  no  complaint  was  voiced  at  the  hearings  concerning 
the  same;  and  the  village,  as  now  officially  represented,  should, 
not  be  heard  to  say  that  this  franchise,  which  has  thus  ripened 
into  a  contract  by  reason  of  the  compliance  of  the  grantee  with 
all  its  conditions,  should  be  brushed  aside  as  a  simple  license 
having  no  binding  force  or  integrity. 

[9]  '  Objection  VII I. — The  ei^th  objection  groups  all  the 
foregoing  objections  under  one  head,  and  protests  against  affirm- 
ative action  by  the  Commission. 

It  may  be  stated  generally,  that  in  dealing  with  all  the  issues 
which  have  been  raised  in  this  case,  we  have  sought  to  avoid 
any  reference  to  or  reliance  upon  the  orders  and  judgments  of 
the  supreme  court  in  various  proceedings  brought  to  test  the 
validity  of  the  said  franchise,  and  which  are  claimed  by  the 
counsel  for  petitioners  to  be  controlling  upon  the  Commission, 
as  to  many  of  the  questions  involved  in  this  case;  for  we  have 
preferred  to  take  the  usual  course  in  such  matters  and  confine 
our  consideration  to  the  facts  presented  to  the'  Commission. 
For  that  reason  every  objection  made  by  the  contestants  has 
been  fairly  considered,  and,  we  believe,  properly  disposed  of; 
and  on  the  whole  case  it' is  clearly  demonstrated  that  public  con- 
venience and  necessity  require  the  approval  of  the  Kimmel 
franchise,  and  that  it  will  serve  the  best  interests  of  all  parties 
concerned  to  permit  the  same  to  be  taken  over  by  the  existing 
company,  to  the  end  that  the  same  may  be  used  by  the  company 
when  its  present  franchise  expires,  and  thus  the  same  measure 
of  good  service  now  received  by  the  people  of  Silver  Creek  may 
be  continued. 

All  concur. 

P.U.R.1916B. 
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OHIO  SUPRDMB  OOURV. 

ASHLEY  TRI-COUNTY  MUTUAL  TELEPHONE  COMPANY 

V. 

NEW  ASHLEY  TELEPHONE,  COMPANY 

,  and 

FABMERS'  MUTUAL  TELEPHONE  COMPANY 

v. 
MOKROW  COUNTY  TELEPHONE  COMPANY. 

[No8.  14652,  14766.] 

(—  Ohio  St.  — ,  110  N.  E.  069.) 

M&napoly  and  competition  —  Telephones  —  Invasion  of  oixupied  ter^ 
ritory'^  Certificate  of  public  convenience '^  Statutory  require^ 
tnents.  n 

l^eotion  614-52,  General  Code,  applies  to  the  telephone  companies 
defined  in  previous  sections  of  the  Code,  whether  such  companies  tfre 
organized  for  profit  or  not,  where  the  entrance  of  the  second  company 
substantially  affects  the  public  convenience.  In  such  case  a  certificate 
must  be  secured  to  the  effect  that  the  exereise  of  the  r^t  or  franchise 
is  proper  and  necessary  for  the  public  oonvenience. 

[July  2,  1916.] 

Headnote  by  the  Coitbt. 

Ebbob  to  the  Court  of  Appeals,  Delaware  County,  and  error 
to  the  Court  of  Appeals,  Morrow  County,  to  review  their  judg- 
ments affirming  judgments  enjoining  the  operation  of  telephone 
companies  in  occupied. territory;  affirmed. 

Appearances:  Marriott,  Freshwater,  &  Wickham  for  plaintiff 
in  error  Aishley  Tri-County  Mutual  Telephone  Company ;  Ovei^ 
turf.  Hough,  &  Jones  for  defendant  in  error  New  Ashley  Tele- 
phone Company ;  B.  A.  Myers,  O.  J.  Myers,  'and  J.  D.  Johnson, 
representing  Celina  &  Mercer  County  Telephone  Company,  -for 
defendant  in  error ;  Badger  &  Ulrey,  Harlan  &  Wood,  and  O.  W. 
Kennedy  for  plaintiff  in  error  Farmers'  Mutual  Telephone  Com- 
pany; Mitchell  &  Bruce  and  J.  W.  Barry  for  defendant  in  error 
Morrow  County  Telephooie  Company. 

Statement  by  Jones,  J. : 

The  defendant  in  error  the  New  Ashley  Telephone  Company 
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was  a  corporation  with  a  plant  installed  in  the  village  of  Ashley, 
Delaware  county,  Ohio,  furnishing  telephonic  service  under  a 
franchise  granted  by  the  village  council,  and  owning  the  equip- 
ments and  lines  established  in  that  village.  The  plaintiff  in 
error  the  Ashley  Tri-County  Mutual  Telephone  Company  was 
also  a  corporation,  incorporated  not  for  profit,  and  engaged  in 
like  telephonic  business,  though  mutual  in  character.  Having 
obtained  a  franchise  authorizing  its  installation  and  operation  in 
the  village,  it  was  about  to  install  its  plant  in  competition  with 
that  of  the  defendant  in  error.  The  plan  adopted  by  the  mutual 
company  was  to  furnish  telephonic  service  to  those  stockholders 
who  wished  to  become  members,  and  who  purchased  their  own 
phones  and  used  them  for  communication  among  themselves. 
Xo  long-distance  communication  or  service  was  contemplated, 
nor  were  tolls  or  rentals  to  be  collected  as  such.  While  the  erec- 
tion and  maintenance  of  the  plant  by  the  mutual  company  were 
contemplated,  the  record  does  not  clearly  disclose  how  liie  funds 
were  to  become  available  for  such  construction  and  maintenance. 
It  is  admitted  that  a  certificate  of  public  necessity  has  not  been 
secured  from  the  Public  Service  Commission  of  Ohio  to  the 
effect  that  the  franchise  to  be  exercised  was  proper  or  necessary 
for  the  public  convenience.  These  facts  appear  affirmatively, 
either  as  admitted  by  the  answer  or  by  answers  to  interrogatories 
attached  thereto.  The  action  originated  in  the  court  of  common 
pleas,  where  an  injunction  was  sought-  restraining  the  mutual 
company  from  the  construction  and  operation  of  its  plant  in  the 
village  of  Ashley.  The  case  was  submitted  on  the  pleadings  and 
a  permanent  injunction  was  ordered.  The  court  of  appeals  of 
Delaware  county  affirmed  that  judgment,  and  the  mutual  com- 
pany now  prosecutes  error  to  this  court. 

The  salient  and  controlling  facts  in  the  Morrow  county  case 
are  similar  to  those  in  the  Delaware  county  case.  In  the  former 
the  established  company  was  much  larger  than  the  Delaware 
company,  and  it  had  installed  and  in  use  in  Morrow  county 
2,348  telephones  and  451  miles  of  pole  lines,  570  of  these  tele- 
phones being  connected  with  the  Cardington  exchange,  in  said 
county.  This  company  had  made  application  to  the  Cardington 
coimcil  for  a  franchise  for  its  poles,  lines,  and  plant  in  that  vil- 
lage. A  restraining  order  having  been  granted  in  the  trial  court, 
P.U.R.1916B.   ' 
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the  mutual  company  applied  to  the  court  of  appeals  of  Morrow 
county,  where  the  case  was  heard  upon  the  pleadings  and  evi- 
dence, and  the  appellate  court  stated  separately  its  conclusions 
of  fact  and  law,  and  ^ijoined  the  mutual  company  from  con- 
structing and  operating  its  lineiS  in  Morrow  county.  Error  is 
likewise  prosecuted  to  this  court  from  that  judgment 

Jones,  J.,  delivered  the  opinion  of  the  court : 

In  both  cases  the  plaintiffs  in  the  trial  courts  were  telephone 
companies  that  had  been  established  and  were  in  operation,  one 
in  the  village  of  Ashley,  Delaware  county,  and  the  other  seeking 
a  franchise  in  the  village  of  Cardington,  and  intending  to  operate 
in  the  outlying  districts  of  Morrow  county.  The  mutual  com- 
pany endeavored  to  invade  this  established  territory,  for  the  pur- 
pose of  furnishing  telephonic  service,  without  securing  a  certi- 
ficate of  public  necessity  from  the  Public  Service  Commission, 
relying  upon  the  claim  that  none  was  required  under  §  614-52, 
Page  &  A.  General  Code,  for  the  reason  that  the  section  applies 
only  to  such  public  utilities  as  operate  their  utilities  for  profit. 

The  chief  and  determinative  question  in  this  case  is:  Does  a 
telephone  company  operating  under  the  mutual  membership  plan 
employed  by  it,  imder  the  stated  facts,  require  a  certificate  of 
necessity  for  the  public  convenience,  before  it  may  exercise  the 
right  or  franchise  of  owning  and  operating  a  plant  for  the  fur- 
nishing of  telephonic  service  in  a  municipality  or  locality  where 
there  is  already  in  operation  a  telephone  company  furnishing 
adequate  service  ? 

For  the  proper  determination  of  this  question  it  must  be  con- 
ceded that  the  invading  competitive  companies  were  corporations 
organized  as  mutual  telephone  companies,  not  for  profit.  These 
latter  companies  seek  to  escape  the  requirement  of  the  Code  sec- 
tion supra  by  reliance  upon  other  sections  of  the  Code,  notably 
§  614r-l  and  subsections  immediately  following.  These  sections 
vest  in  the  Public  Service  Commission  jurisdiction  and  super- 
visory powers  over  the  public  utilities  therein  defined.  By 
§  614-2a,  General  Code,  this  jurisdiction  was  in  a  general  way 
limited  to  every  utility,  corporation,  compamy,  etc,  except  such 
utilities  not  operating  for  profit.  They  deal  with  regulation  and 
supervision  of  public  utilities,  and  do  not  cover  the  field  of  com- 
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petition,  whidi  is  later  specifically  applied  to  telephone  compa- 
nies by  §  614-52,  General  Code.     This  section  reads  as  follows: 

"No  telephone  company  shall  exercise  any  permit,  right,  li- 
cense or  franchise  that  may  have  been  heretofore  granted  but  not 
actually  exercised  or  th&t  may  hereafter  be  granted  to  own  or 
operate  a  plant  for  the  furnishing  of  any  telephone  service,  there- 
under in  any  municipality  or  locality,  where  there  is  in  opera- 
tion a  telephone  company  furnishing  adequate  service,  unless 
such  telephone  company  first  secures  from  the  Commission  a  cer- 
tificate after  public  hearing  of  all  parties  interested  that  the 
exercising  of  such  license,  permit,  right  dr  franchise  is  proper 
and  necessary  for  the  public  convenience." 

By  other  sections  of  the  Code  (102  O.  L.  549)  the  general 
assembly  sought  to  regulate  and  supervise  public  utilities,  using 
that  term  generieally,  and  including  within  the  definition  of  the 
term  ^'public  utilities"  those  telephone  companies  operating  such 
utilities  for  profit.  But  by  §  614-52,  General  Code,  the  legis- 
lature specifically  treated  telephone  companies  as  public  utilities 
requiring  special  legislation.  Telephone  companies  were  there- 
by taken  from  the  general  scheme  of  public  utility  regulation, 
and  there  was  added  and  applied  ^to  this  particular  utility  a  stat- 
utory mandate  not  applicable  to  others.  Having  in  view  the 
public  convenience  primarily,  and  the  adequacy  of  telephone 
service  secondarily,  it  protected  the  public  convenience,  and,  in- 
cidentally, the  established  plant,  by  a  special  provision  that  no 
telephone  company  should  invade  a  municipality  or  locality  fur- 
nishing adequate  service,  without  a  certificate  from  the  Commis- 
sion ;  and  this  the  statute  provides  irrespective  of  whether  the 
company  operates  for  profit  or  not.  The  legislature,  no  doubt, 
considered  that  public  policy  required  special  legislation  in  that 
particular  field  when  it  sought  to  supervise  competition  in  the 
interest  of  public  convenience.  The  language  of  the  section  is 
plain,  and  we  are  unable  to  apply  to  telephone  companies  the 
added  words,  "operating  their  utilities  for  profit"  The  un- 
equivocal language  of  the  section  does  not  permit  the  implication 
claimed  for  it ;  and  such  a  construction  is  forbidden  by  the  max- 
im, Expressum  facit^cessare  tacUum.  Any  tendency  to  monopoly 
may  easily  be  curbed  by  the  state,  which  retains  complete  control 
of  the  situation.     Its  Public  Service  Commission  has  full  power 
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to  grant  or  withhold  the  certificate,  as  public  necessity  may  re- 
quire. 

In  both  of  the  cases  stated  the  mutual  companies  are  of  such 
character  and  scope  as  would  stamp  them  not  only  as  telephone 
<x>mpanies,  but  companies  which  might  affect  the  public  conven- 
ience alluded  to  in  the  act.  Such  being  the  case,  the  tribunal 
provided  in  the  first  instance  for  the  determination  of  that  fact 
was  the  PuMic  Service  Commission  of  the  state.  We  do  not  hold 
that  private  telephone  lines,  or  that  even  all  mutual  lines,  shall 
in  all  cases  require  the  certificate  named.  Public  convenience  is 
the  pole  star  of  the  act,  and  an  establiahed  and  adequate  service 
in  a  municipality  or  locality  is  the  chief  factor  in  its  determina* 
tion,  and  where,  as  here,  these  factors  may  be  disturbed  by  a  new 
and  competitive  telejdione  company,  substantially  affecting 
-established  service,  it  is  necessary  that  a  certificate  be  obtained, 
to  the  effect  that  the  right  or  franchise  is  necessary  for  the  public 
convenience,  before  such  second  company  can  exercise  Hs  rights 
•and  franchises  in  such  occupied  locality. 

In  each  case  the  judgment  of  the  Court  of  Appeals  is  affirmed. 

Judgment  affirmed. 

Nichols,  Ch.  J.,  and  Johnson,  Newman,  and  Matthias,  JJ., 
•concur. 

Donahue,  J.,  concurring. 

I  concur  in  the  judgment  of  affirmance  in  this  case  solely  for 
the  reason  that  these  mutual  telephone  Qompanies  ^re  claiming 
the  right  to  erect  poles  and  string  wires  thereon  over  and  along 
the  public  streets  and  alleys  under  and  in  pursuance  of  a  grant 
or  franchise  to  them  by  the  bouncil  of  the  municipalities  named 
in  the  petition.  Such  rights  cannot  be  granted  in  the  streets  and 
alleys  of  a  municipal  corporation  except  to  a  public  service  cor- 
poration that  is  required  by  the  laws  of  this  state  to  furnish  equal 
service  to  the  public  generally.  Injunction  is  the  proper  remedy 
to  prevent  the  exercise  of  such  rights  in  the  public  streets  and 
ways  by  private  individuals  for  private  purposes. 

On  the  other  hand,  I  do  not  believe  that  a  mutual  telephone 
company,  organized  not  for  profit,  and  serving  only  its  stockhold- 
ers, with  the  ri^t  to  reject  or  accept  any  stockholder  it  pleases, 
can  be  required  to  procure  a  certificate  from  the  Public  Service 
P.U.R.1916B. 
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Commission  before  doing  business  in  any  locality,  no  matter 
whether  a  telephone  company  organized  for  profit  is  or  is  not 
furnishing  adequate  service  to  its  subscribers  in  that  locality. 

The  Public  Service  Conmiission  of  Ohio,  as  its  name  indicates, 
is  a  Commission  created  for  the  purpose  of  ocmtrolling  and  regu- 
lating the  public  utilities  of  this  state.  Section  3  of  the  act 
creating  that  Commission  (§  614-2,  G^eoral  Code)  speeifeally 
enumerates  the  "person  or  persons,  firm  or  firms,  copartnership 
or  voluntary  association,  joint-stodc  association,  company  or 
corporation,  wherever  organized  or  incorporated,"  that  come 
within  the  control  and  jtirisdiction  of  the  Public  Service  Com- 
mission of  Ohio.  In  this  connection  the  statute  defines  a  tele- 
I^one  company,  and  the  following  section  of  the  same  act  (§ 
614-2a,  General  Code)  specifically  exempts  from  the  twins  of 
the  statute  utilities  operated  "not  for  profit;"  so  that  the  defi- 
nition of  "a  telephone  company,"  as  given  in  §  3  of  the  act  creat- 
ing the  Public  Service  Commission,  must  be  read  in  connection 
with  the  exceptions  written  in  §  4  of  the  same  act,  and,  so  read- 
ing the  two  together,  a  telephone  company,  within  the  meaning 
of  this  act  creating  the  Public  Service  Commission  of  Ohio  and 
defining  its  duties  and  authority,  is  a  "person  or  persons,  firm  or 
firms,  copartnership  or  voluntary  association,  joint-stock  asso- 
ciation, company,  or  corporation  .  .  .  transmitting  to, 
from,  through,  or  in  this  state,  telephonic  messages"  for  profit. 
It  follows,  therefore,  that  when  §  54  of  Ae  same  act  refers  to 
telephone  companies,  it  means  a  telephone  company  as  defined 
by  §§  3  and  4  of  the  same  act ;  otherwise  it  would  refer  only  to 
companies,  and  not  to  individuals,  firms,  or  partnerships  operat- 
ing this  public  utility  for  profit  in  this  state* 


OHIO  SUPREAIE  COURT. 

HOCKING  VALLEY  EAILKOAD  COMPANY 

V. 

PUBLIC  UTILITIES  COMMISSION  OP  OHIO  et  al. 

[No.  14739.] 

(—  Ohio  St. — ,  110  N.  E.  952.) 

Appeal  and  review  —  Orders  —  Extent  of  review, 

1.  This  court  wiU  not  substitute  its  judgment  for  that  of  an  ad* 
P.U.R.1916B. 
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ministrative  board,  created  pursuant  to  an  act  of  the  le^slature  as 
to  matters  within  its  province.  Before  the  court  will  interfere  with 
an  order  of  tiie  Kailway  Commission,  or  its  successors,  it  must  appear 
from  a  consideration  of  the  record  that  the  action  of  the  Commission 
was  unlawful  or  unreai^nable. 
Bates '^Railroads '^Intrastate  traffic  ^  Classifications  of  lyusiness'^ 
Extent  of  power, 

2.  The  state,  in  the  exercise  of  the  discretion  with  which  it  is 
Tested,  in  prescribing  rates  for  intrastate  traffic,  may  make  reasonable 
classifications  of  business.  The  power  is  not  arbitrary,  and  must  be 
used  with  due  regard  for  the  carrier's  right  to  proper  compensation. 

Bates  —  Bailroads  •»  Beasonableness  •»  IPublio  policy* 

3.  Consideration  of  public  interest  cannot  be  invoked  as  a  ground  to 
oooEipel  a  common  carrier  to  maintain  a  rate  on  a  particular  commodity 
that  will  deny  proper  compensation. 

Constitutional    law '^ Bate    malcing ^ Comparisons -^ Due    process^ 
Equal  protection '^  Denial  of  compensation. 

4.  The  order  of  the  Railway  Commission  fixing  rates  under  the 
circumstanees  of  this  case  is  not  unlawful  or  imreasonable,  and  is  not 
a  denial  of  due  process  of  law,  or  of  the  equal  protection  of  the  laws, 
or  a  taking  of  property  without  just  compensation. 

[July  2,  1916.1 

Headnotes  by  the  CotiBT. 

Error  to  the  Court  of  Appeals  of  Franklin  County  to  revie'w 
its  judgment  dismissing  on  appeal  a  petition  of  the  Hocking 
Valley  Railway  Company  in  an  action  to  vacate  and  enjoin  the 
enforcement  of  an  order  of  the  Ohio  Public  Utilities  Commis- 
sion fixing  rates  on  conmiercial  coal  from  Nelsonville  to  Toledo ; 
affirmed. 

Appearances:  Wilson  &  Rector,  for  plaintiff  in  error; 
Edward  C.  Turner,  Atty.  Gen.,  Lawreiice  K.  Langdon,  Freeman 
T.  Eagleson,  and  0.  E.  Harrison,  for  defendants  in  error. 

Statement  by  Johnson,  J. :  y 

The  New  York  Coal  Company  in  January,  1910,  filed  a  com- 
plaint before  the  Railroad  Conamission  of  Ohio  against  the  Hock- 
ing Valley  Railway  Company,  in  which  it  was  alleged  that  the 
rates  on  commercial  ooal  in  carloads  from  Nelsonville  to  Toledo 
and  intermediate  points  were  unreasonable.  In  June,  1911,  after 
a  hearing  by  the  Commission,  it  made  an  or3er  fixing  certain 
rates  to  be  substituted  by  the  railway  company  and  requiring  it 
to  desist  from  chargiiag,  collecting,  and  receiving  the  rates  set 
out  in  the  order  for  transporting  coal  in  carloads  from  Nelson- 
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ville  to  Toledo,  Ohio,  and  to  certain  designated  intermediate 
points.  The  railway  company  then  brought  an  action  in  the 
common  pleas  of  Franklin  county  praying  that  the  said  order  be 
vacated  and  set  aside,  and  that  the  Commission  be  enjoined  from 
enforcing  it.  On  the  trial  that  court  refused  to  set  aside  the 
order  or  to  grant  the  injunction  and  dismissed  the  petition.  On 
appeal  to  the  court  of  appeals  of  Franklin  county  a  similar  order 
was  entered  by  that  court.  This  proceeding  is  brought  to  reverse 
the  judgment  of  the  court  of  appeals. 

As  stated  above^  the  original  complaint  was  filed  with  the  Rail- 
road Commission,  which  has  been  succeeded  imder  subsequent 
acts  of  the  l^slature  by  the  Public  Service  Commission  and  the 
Public  Utilities  Commission.  The  railway  company  alleged  that 
the  rates  as  fixed  by  the  Commission  are  unlawful  and  unreason- 
able in  the  following  respects :  That  said  rates  are  unreasonably 
low,  and  not  fair  compensation  for  the  service  performed;  that 
said  rates  will  operate  unjustly  and  unreasonably  discriminate 
against  the  interstate  commerce  hi  coal  in  carload  lots  from 
Nelsonville,  Ohio,  to  points  in  other  states  and  territori-es ;  that 
said  rates  described  will  operate  to  unreasonably  discriminate 
against  the  shippers  of  coal  .from  the  Pomeroy  district  of  Ohio, 
and  will  exclude  them  from  the  markets  at  the  destinations*  af- 
fected by  the  order,  and  give  Nelsonville  shippers  an  undue 
preference  and  advantage  in  the  transportation  of  coal,  and  will 
have  the  effect  of  suppressing  competition  in  the  transportation 
and  sale  of  bituminous  coal  to  and  at  the  destinations  affected  by 
the  rates  in  the  order  prescribed;  that  the  said  order  is  an  at- 
tempt upon  the  part  of  the  Commission  to  compel  plaintiff  to 
regulate,  adjust,  and  fix  the  interstate  rates  in  which  it  partici- 
pates in  the  carriage  of  coal  in  carload  lots  with  reference  to  its 
rates  in  Ohio,  and  in  this  way  to  regulate  to  some  extent  the 
interstate  commerce  of  the  plaintiff,  which  power  of  regulation 
is  exclusively  given  by  the  Constitution  of  the  United  States  to 
the  Congress  of  the  United  States.  Claim  is  also  made  that  the 
rates  affected  by  said  order  will  operate  to  deprive  the  plaintiff 
of  its  property  without  compensation  or  due  process  of  law,  and 
that*  the  order  undertakes  to  fix  and  establish  maximum  rates  for 
the  service  therein  mentioned,  whereas  the  defendant  is  without 
legal  authority  to  establish  rates  as  maximums  to  be  chalked. 
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Johnson,  J.,  delivered  the  opinion  of  the  court: 

The  rate  on  commercial  coal  in  force  at  the  time  of  filing  the 
complaint  by  the  Xew  York  Coal  Coanpany  from  Nelaonville  to 
Toledo  was  $1  per  ton.  This  was  the  rate  in  force  as  to  all  sta- 
tions beyond  Marion.  The  rate  to  Marion  was  85  eemtB^  and 
from  that  point  sooth  lower  rates  prevailed.  On  the  hearing 
before  the  Commission,  at  which  considerable  testimony  was  in- 
troduced, the  rate  to  Toledo  was  reduced  to  85  eents  per  ton, 
with  proportional  rates  to  the  intermediate  points^ 

The  proceeding  in  the  court  of  common  pleas  was  brought 
under  §  543  et  seq.,  Gteneral  Code.  It  is  provided  in  those  sec- 
ticms  that  a  certified  transcript  of  all  of  the  proceedings  had  and 
testimony  taken  before  the  Commission  shall  be  filed  in  Hie  court 
of  common  pleas,  and  that  a  party  to  the  action  may  intrpduoe 
original  evidence  in  addition  to  the  transcript  of  the  evidence 
oifered  before  the  Commission.  Section  650,  General  Code^  pro- 
vides that  in  actions  under  the  preceding  sections  to  vacate  or  set 
aside  such  order  of  the  Commission,  the  burden  of  proof  shall  be 
upon  the  plaintiff  to  show  i>j  clear  and  satisfactory  evidence  that 
such  order  is  unlawful  or  unreasonabla  Since  this  action  was 
begun  the  procedure  has  been  changed  by  the  act  to  create  the 
Public  Utilities  Commission  of  Ohio  (108  O.  L.  804,  §  33). 
The  courts  belo^J*,  after  the  performance  of  their  duty  to  fully 
examine  the  evidence  and  consider  the  claims  of  counsel  with 
reference  thereto,  did  not  sustain  the  contention  of  the  plaintiff 
in  error  that  the  order  was  unlawful  or  unreasonable. 

[1]  We  have  also  examined  the  record,  not  for  the  purpose  of 
paasrng  on  conflicts  in  the  testimony  of  witnesses,  nor  of  deciding 
upon  pure  questions  of  fact,  bot  to  determine  from  the  record, 
including  the  evidence,  whether  the  conolusions  of  fact,  as  found 
by  the  Commission  and  sustained  by  the  courts  below,  vrere  so 
dependent  upon  questions  of  law  as  to  be,  in  substance  and  effect, 
-  a  decision  of  the  latter. 

The  court  will  not  substitute  its  judgment  for  that  of  the  legis- 
lature or  of  an  administrative  board  created  by  it  as  to  matters 
within  its  province.  It  must  appear  that  the  order  complained 
of  was  unlawful  or  unreasonable.  Until  the  contrary  is  diown 
by  the  degree  of  proof  required  by  the  statute,  the  presumption 

is  tiiat  rafes  fixed  by  the  Railway  Commission  or  its  successors 
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for  intrastate  traffic  are  reasontble  and  jnst  and  yield  a  compen- 
satory return  to  the  carrier. 

[2]  In  the  recent  case  of  Northern  P.  E.  Oo.  v.  North  Dakota, 
286  U,  S.  585,  59  L.  ed.  735,  L.RA.— ,  — ,  P.U.R1915C,  277, 
35  Sup.  Ct  Eep.  429,  which  involved  intrastate  rates  for  tran- 
sportation of  coal,  the  court  say:  "The  general  principles  to  be 
applied  are  not  open  to  controversy.  The  railroad  property  is 
private  propwty  devoted  to  a  public  use.  As  a  corporation,  the 
owner  is  subject  to  the  obligations  of  its  charter.  As  the  holder 
of  special  franchises,  it  is  subject  to  the  conditions  upon 
which  they  were  granted.  .  .  .  The  state  may  prescribe 
rules  to  insure  fair  remuneration  and  to  prevent  extortion,  to 
secure  substantial  equality  of  treatment  in  like  cases,  and  to  pro- 
mote^ safety,  good  order,  and  convenience.*' 

In  concluding  the  opinion  it  is  said:  "It  is  presumed — but 
the  presumption  is  a  rebuttable  one — that  the  rates  whidi  the 
state  fixes  for  intrastate  traffic  are  reasonable  and  just.  When 
the  question  is  as  to  the  profitableness  of  the  intrastate  business 
as  a  whole  under  a  general  scheme  of*  rates,  the  carrier  must  sat- 
isfactorily prove  the  fair  Value  of  the  property  employed  in  its 
intrastate  business  and  show  that  it  has  been  denied  a  fair  return 
upon  that  value.  With  respect  to  particular  rates,  it  is  recog- 
nized that  there  is  a  wide  field  of  legislative  discretion,  permit- 
ting variety  and  classification,  and  hence  the  mere  details  of 
what  appears  to  be  a  reasonable  scheme  of  rates,  or  a  tariff  or 
schedule  affording  substantial  compensation,  are  not  subject  to 
judicial  review.  But  this  legislative  power  cannot  be  regarded 
as  being  without  limit.  The  constitutional  guaranty  protects 
the  carrier  from  arbitrary  action  and  from  the  appropriation  of 
its  property  to  public  purposes  outside  the  undertaking  assumed ; 
and,  where  it  is  established  that  a  commodity,  or  a  class  of  traffic, 
has  heen  segregated,  and  a  rate  imposed  which  would  compel  the 
carrier  to  transport  it  for  less  than  the  proper  cost  of  transporta- 
tion, or  virtually  at  cost,  and  thus  the  carrier  would  be  denied  a 
reasonable  reward  for  its  service  after  taking  into  account  the 
entire  traffic  to  which  the  rate  applies,  it  must  be  concluded  that 
the  state  has  exceeded  its  authority.*' 

We  assume  that  the  above  may  be  taken  as  a  fair  and  concise 
statement  of  the  position  of  the  Federal  Supreme  Court  upon 
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this  important  subject  after  full  consideration  of  a  number  of 
rate  cases  which  have  been  recently  before  it. 

I  The  defendant  in  error  points  out  tiiat  it  is  shown  bj  the 

record  tiiiat  the  Hocking  coal  district  constitutes  one  of  the  valu- 
able resources  of  the  state  of  Ohio;  that  large  amounts  of  capital 
«re  invested  in  it,  large  numbers  of  citizens  are  directly  employed 
in  its  development,  and  the  prosperity  and  welfare  of  many  in- 
dustrial and  commercial  enterprises  are  dependent  upon  the  con- 
tinued existence  and  growth  of  the  mining  operations  in  the 
locality;  that  these  are  adversely  affected  b^  the  high  rates 
charged  by  the  defendant  for  the  transportatiwi  of  coal  from 
this  field,  and  that  to  remedy  these  conditions  the  complaint  was 
originally  filed  before  the  Commission;  and,  further,  that  con- 
siderations of  public  interest  suggest  a  low,  rather  than  a  high, 
rate  on  the  traffic. 

[3]  We  are  not  unmindful  of  the  great  desirability  of  the 
development  of  those  resources  and  the  highly  beneficial  results 
that  would  accrue  to  the  people  of  Ohio  if  all  the  industries  re- 
ferred to  should  prosper.  Every  proper  effort  of  the  people  and 
ihe  government  should  be  exerted  to  bring  about  this  beneficent 

j  result.     The  considerations  suggested  may  be  properly  invoked 

as  a  ground  for  the  enforcement  of  reasonable  rates ;  but  we  are 
likewise  admonished  that  the  rights  of  the  plaintiff  railway  com- 
pany are  also  entitled  to  consideration,  and  it  is  the  duty  of  the 
state  and  ite  administrative  agency,  as  well  as  of  the  court,  to 
see  that  no  injustice  is  done  it.  The  same  matter  is  referred  to 
in  the  Northern  Pacific  Case,  supra.  The  court  say:  "The  state 
insists  that  the  enactment  of  the  statute  may  be  justified  as  'a 
declaration  of  public  policy.^  In  substance,  the  argument  is 
that  the  rate  was  imposed  to  aid  in  the  development  of  a  local 
industry,  and  thus  to  confer  a  benefit  upon  the  people  of  the 
state.  The  importance  to  the  community  of  its  deposits  of  lig- 
nite coal,  the  infancy  of  the  industry,  and  the  advantages  to  be 
gained  by  increasing  the  consumption  of  this  coal  and  making 
the  community  less  dependent  upon  fuel  supplies  imported  into 
the  state,  are  emphasized.  But,  while  local  interests  serve  as  a 
motive  for  enforcing  reasonable  rates,  it  would  be  a  very  differ- 
ent matter  to  say  that  the  state  may  compel  the  carrier  to  main- 
tain a  rate  upon  a  particular  commodity  that  is  less  than  reason- 
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able,  or,  as  might  equally  well  be  asBerted,  to  carry  gratuitouBly, 
in  order  to  build  up  a  local  enterprise." 

[4]  The  Eailway  Oommission,  on  the  hearing  of  the-  com- 
plaint referred  to  in  this  case,  was  only  empowered  to  fix  a  rate 
that  was  reasonable  and  that  would  furnish  to  the  plaintiff  com- 
pany a  fair  and  just  compensation.  As  stated  in  the  language 
already  quoted :  "It  is  presumed — but  the  presumption  is  a  re- 
buttable one — that  the  rates  whidi  the  state  fixes  for  intrastate 
traffic  are  reascmable  and  just" 

The  propositipn  asserted  by  the  plaintiff  in  this  injunction 
proceeding  is  that  the  order  of  the  Commission  was  unlawful  and 
unreasonable,  and  the  question  before  us  is  whether  the  record 
discloses  that  the  plaintiff  has  by  clear  and  satisfactory  evidence 
sustained  its  contention.  It  is  claimed  that  the  Commission,  in 
arriving  at  its  conclusion,  relied  upon  the  lake-cargo  coal  rate 
from  Nelsonville  to  Toledo  as  a  basis  for  comparison  in  fixing 
the  cost  of  service  and  the  rate  to  be  fixed  on  commercial  coaL 
It  is  insisted  that  this  is  an  unfair  basis  of  comparison,  because 
of  the  fact  that  the  lower  differential  of  lake-cargo  coal  is  made 
for  the  reason  that  some  consideration  must  be  given  to  its  long 
haul  to  final  destination  at  the  lake  ports  for  shipment  to  the 
Northwest;  that  long-haul  rates  are  normally  lower  per  mile 
than  short-haul  rates;  that  lake-cargo  coal  is  transported  under 
peculiar  conditions,  altogether  different  from  those  that  pertain 
to  the  carrying  of  commercial  coal ;  and  that  lake  coal  moves  in 
train  loads  in  the  summer,  and  does  not  require  such  switching 
and  delivery  service  as  commercial  coal. 

The  plaintiff  had  formerly  established  a  rate  of  85  cents  for 
lake-cargo  coal  from  Nelsonville  to  Toledo.  This  was  reduced  to 
76  cents  by  the  plaintiff,  and  this  reduction  is  stated  to  have 
been  made  to  meet  a  rate  fixed  by  the  Interstate  Commerce  Com- 
mission in  another  proceeding  concerning  other  parties.  It  is 
not  contended  that  the  rate  of  75  cents  was  not  a  fair  one,  and,  if 
the  Commission  and  the  courts  below  assumed  that  such  a  rate^ 
voluntarily  accepted  by  the  plaintiff,  was  compensatory  and 
reasonable  in  the  light  of  the  evidence,  we  think  that  no  ground 
of  complaint. 

The  evidence  in  the  case  consisted  of  public  documents,  in- 
cluding various  reports  of  the  plaintiff  company,  and  the  testi- 
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mony  of  a  nttiiil)er  of  officers  of  the  plaintiff  company  and  other 
witnesses.  In  truth,  it  may  be  said  that  the  determination  of 
Ae  entire  case  depends  very  largely  on  the  evidence.  If  the  result 
at  which  the  Commission  arrived  is  justified  by  the  whole  record, 
the  process  of  reasoning  by  which  that  result  was  arrived  at  is 
not  important,  except  as  it  might  assist  the  reviewing  courts  in 
the  investigation  of  the  case. 

It  was  shown  in  the  evidence  that  the  plaintiff  and  other  rail- 
road companies  had  accepted  and  fixed  rates  for  similar  services 
under  similar  conditions,  and  as  to  this  also  we  remark  that  the 
Commission  and  tibe  courts  below  might  well  have  assumed,  in 
the  light  of  the  evidence  that  appears  in  the  record,  that  these 
rates,  voluntarily  accepted  and  maintained  by  the  company,  are 
reasonable  and  compensatory,  and  that  they  furinsh  a  reason- 
able basis  for  comparison  or  to  throw  light  upon  the  general  sub- 
ject and  give  assistance  to  the  Commission  in  fixing  a  fair  rate. 

One  of  the  witnesses,  Hillman,  testified  as  an  expert  on  the 
question  of  freight  rate  making^  and  his  testimony  occupied  a 
large  portion  of  the  record.  He  prepared  and  produced  a  state- 
ment of  facts,  or  a  scheduler,  which  showed  the  distances  from 
the  different  stations,  the  rates  charged  for  hauling  coal,  the 
entire  operating  cost  of  hauling  it  from  the  Hocking  district  at 
or  near  NelsQnville  to  each  of  the  points  mentioned  in  the  bill 
of  complaint,  the  revenue  per  ton  per  mile,  the  cost  per  ton  per 
mile,  and  the  ratio  of  the  cost  to  the  revenue. 

Mr.  ]>unham,  the  traffic  manager  of  the  plaintiff,  testified  to 
the  general  effect  that  certain  of  the  rates  maintained  and  ac- 
cepted by  the  plaintiff  before  the  making  of  tha  order  attacked 
are  compensatory.  The  railway  company  offered  no  evidence 
to  refute  the  statements  contained  in  the  schedule  prepared  by 
the  witness  Hillman. 

It  may  be  conceded  that  the  cost  of  service  is  a  difficult  matter 
to  determine  under  any  circumstances,  and  that  it  would  be  a 
peculiarly  difficult  matter  for  a  court  without  practical  expe- 
rience in  railroad  operation.  However,  it  would  seem  to  be  rea- 
sonable that  the  calculations  and  conclusions  of  experts  would 
be  valuable  in  that  behalf.  It  is  also  a  reasonable  suggestion 
that,  if  the  railroad  company  claimed  that  the  deductions  of 
Mr.  Hillman  were  erroneous,  it  being  in  possession  of  the  more 
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exact  data  by  which  the  error  could  be  determined,  it  should 
have  produced  such  data  upon  the  hearing. 

As  to  a  similar  situation  the  Supreme  Court  of  the  United 
States,  in  the  Minnesota  Rate  Cases  (Simpson  v.  Shepard)  230 
U.  S.  352,  466,  767,  57  L.  ed.  1511,  1568,  48  L.RA.(N.S.) 
1151,  33  Sup.  Ct.  Rep.  729,  speaking  by  Mr.  Justice  Hughes,, 
said :  "It  may  be  said  that  this  would  have  been  a  very  difficult 
matter,  but  the  company,  having  assailed  the  constitutionality 
of  the  state  acts  and  orders,  was  bound  to  establish  its  casc^  and 
it  was  not  entitled  to  rest  on  expressions  of  judgment  when  it 
had  in  its  power  to  present  accurate  data  which  would  permit 
the  court  to  draw  the  right  conclusion." 

It  has  come  to  be  a  well-settled  proposition  that,  while  the 
cost  of  service  does  not  determine  rates,  it  is  an  important  ele- 
ment in  arriving  at  a  judgment  with  reference  to  a  rate.  It  is 
recognized  in  the  language-of  the  Federal  Supreme  Court  which 
is  quoted  heretofore. 

The  record  also  discloses  other  bases  of  comparison  which 
might  reasonably  have  been  followed  by  the  Commission  and  the 
courts  below,  and  which  we  are  not  "^le  to  say  are  not  sustained 
by  the  evidence,  viz.,  the  railway  fuel-coal  rate  'maintained  by 
the  plaintiff  from  the  Nelsonville  district  to  Toledo,  the  rate  on 
commercial  coal  from  the  Chesapeake  &  Ohio  and  from  the  Kan- 
awha &  Michigan  railway  companies  over  the  plaintiff's  rail- 
road, and  the  rates  fixed  by  other  railway  companies  for  some- 
what similar  service  in  other  districts  of  the  country,  a.number 
of  which  are  shown  by  the  evidence.  The  propriety  of  deduction 
from  information  gathered  by  evidence  of  the  character  just  re- 
ferred to  is  likewise  recognized  in  the  Northern  Pacific  Case. 

Finally,  it  is  earnestly  contended  by  the  plaintiff  in  error  that 
in  fixing  the  rates  set  out  in  its  order  the  Commission  entirely 
overlooked  the  fact  that  the  company  is  entitled  to  some  compen- 
sation for  profit  for  the  terminal  services  r^idered  by  it.  The 
terminal  service  rendered  by  the  railroad  company  in  the  assem- 
bling of  the  coal  for  shipment  and  the  facilities  furnished  for 
distribution  at  the  point  of  delivery  are,  of  course,  as  much  a 
service  rendered  to  the  shipper  as  is  the  hauling  of  the  freight 
over  the  railroad  line.     It  is  conceded  that  the  Commission,  in 

arriving  at  its  results,  concluded  from  the  evidence  that  the  cost 
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of  moving  the  traffic  was  60  per  oent  of  the  rate  that  should  be 
fixed  for  the  shipment;  that  is  to  saj,  if  the  operating  expense  is 
ascertained,  that  expense  is  assumed  to  be  60  per  cent  of  the 
rate  that  should  be  fixed.  The  Commission  found  that  the  cost 
of  hauling  coal  between  Nelsonville  and  Toledo  was  89.02  centa 
per  ton.  Assuming  that  amount  to  be  60  per  cent  of  the  rate 
that  should  be  charged,  the  full  rate  is  ascertained  to  be  65  cents 
per  ton.  The  Commission  added  10  cents  per  ton  for  terminal 
service  at  the  originating  point  and  the  same  amount  for  the 
same  service  at  the  destination,  and  fixed  the  total  85  cents  as 
the  rate  to  be  charged.  The  20  cents  was  added  to  cover  termi- 
nal service,  and  we  are  of  the  opinion  that  the  record  justifies 
the  finding  of  the  courts  below  that  the  allowance  of  20  cents  for 
terminal  service  was  suflScient  to  cover  cost  and  a  proper  com- 
pensation. 

We  have  not  been  able  to  find  that  this  record  discloses  that 
the  order  of  the  Conmiission  denies  to  the  plaintiff  company  a 
reasonable  reward  for  its  service,  or  that  it  is  unlawful  or  un- 
reasonable. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 

Nichols,  Oh.  J.,  and  Donahue,  Wanamaker,  Newman,  Jones, 
and  Matthias,  JJ.,  concur. 


PENNSYLVANIA  PUBLIC  SEBVICE  COMMISSIOJ^. 

IN  EE  BALTIMORE  &  PHILADELPHIA  RAILROAD 
COMPANY. 

[Application  Docket  No.  178,  1915.] 

Crossings'^ Grade ^EstdblUhtnent'^ Factors  against. 

Public  convenience  does  not  require  the  construction  of  a  rail- 
road across  a  largely  traveled  highway  at  grade  for  the  mere  additional 
convenience  of  serving  an  industrial  plant,  although-  the-  carrier  pur- 
poses to  install  safety  devices,  it  appeaxing  that  the  carrier  can  reach 
the  industry  by  an  existing  grade  crossing  on  the  same  highway  only 
968  feet  distant,  that  the  industry  is  already  amply  supplied  with  rail- 
road facilities,  and  that  the  highway  is  not  devoted  to  railroad  business 
and  does  not  lie  in  a  purely  industrial  district 

[Oetober  20,  1915.] 
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Petition  for  Tehearing  of  an  application  of  the  Baltimore  k 
Philadelphia  Railroad  Company  for  a  certificate  of  public  con- 
venience for  the  construction  of  a  grade  crossing  on  the  Chester 
&  Darby  turnpike  near  Eddystone ;  petition  dismissed  and  order 
refusing  certificate  confirmed. 

Appearances:  William  B.  Linn  for  petitioner;  A.  B.  Geary 
for  the  borough  of  Eddystone,  protestant. 

Monaghan,  Commissioner:  On  June  28,  1915,  the  Balti- 
more &  Philadelphia  Railroad  Company  filed  its  application  for 
a  certificate  of  public'  convenience  evidencing  the  approval  of 
this  Commission  for  the  proposed  crossing  at  grade  over  the  turn- 
pike of  the  Chester  &  Darby  Telford  Road  Company  and  the 
tracks  of  the  Southern  Pennsylvania  Traction  Company,  in  the 
borough  of  Eddystone,  Delaware  county. 

The  applicant  is  a  railroad  company,  duly  incorporated  under 
the  general  railroad  laws  of  this  state,  and  owns  a  standard 
gauge  railroad  operated  as  part  of  the  system  of  the  Baltimore 
&  Ohio  Railroad  Company,  beginning  in  the  city  of  Philadel- 
phia, and  extending  south  and  into  Delaware  county.  At  the 
point  where  it  reaches  Crum  creek  its  lin^  continue  eastward 
along  the  northern  side  of  the  creek,  crossing  at  grade  the  turn- 
pike above  motioned,  and  proceeding  still  along  said  creek, 
reaches  a  point  where  it  crosses  the  stream,  and  enters  the  land 
occupied  by  the  Baldwin  Locomotive  Works,  at  Eddystone. 

The  land  so  occupied  by  the  plant  of  the  Baldwin  Locomotive 
Works  is  bounded  on  its  easterly  side  by  Crum  creek,  and  on 
its  northerly  side  by  said  turnpike,  on  the  westerly  side  by  an 
unopened  street  known  as  Simpson  street,  and  on  the  southerly 
side  by  the  right  of  way  and  the  tracks  of  the  Philadelphia, 
Baltimore,  &  Washington  Railroad.  On  the  northern  portion 
of  this  tract  and  at  about  the  center  thereof  is  built  a  large  erec- 
tion shop.  All  the  railroad  tracks  within  the  plant  are  owned 
and  operated  by  the  Baldwin  Locomotive  Works,  and  the  Penn- 
sylvania Railroad,  the  Philadelphia,  Baltimore,  &  Washington 
Railroad,  the  Philadelphia  &  Reading  Railway,  the  Baltimore 
&  Ohio  Railroad,  and  this  applicant  has  access  to  the  erection 
shop  and  other  points  in  the  Baldwin  plant  by  their  connections 
from  the  southern  and  southeastern  boundaries  of  the  tract.  Dur- 
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ing  the  spring  of  1915  the  erection  of  a  large  building  covering 
16  acres  was  commenced^  and  its  construction  still  continues,  a 
short  distance  west  of  the  erection  shop  referred  to,  and  about 
600  feet  from  the  southerly  line  of  the  turnpike.  The  object  of 
the  proposed  crossing  at  grade  is  to  afford  the  applicant  a  ready 
and  direct  delivery,  by  a  branch  line  running  in  a  southeasterly 
direction  from  its  main  line  at  Woodlyn  station,  across  land 
owned  by  the  Baltimore  &  Ohio  Railroad  Company,  thence  over 
the  tracks  of  the  Southern  Pennsylvania  Traction  Company  and 
the  said  turnpike  into  the  land  of  the  Baldwin  Locomotive 
Works,  and  along  the  western  side  of  the  new  building  in  course 
of  erection. 

The  turnpike  of  the  Chester  &  Darby  Telford  Road  Company 
is  an  old  road,  and  the  main  artery  of  travel  by  highway  between 
Philadelphia,  Chester,  Wilmington,  and  the  South.  It  is  a  toll 
road,  and  it  is  conceded  by  the  applicant  that  thousands  of 
vehicles,  including  numerous  automobiles  and  automobile  trucks, 
pass  weekly  over  this  turnpike  at  the  point  of  the  proposed 
crossing;  and  the  road,  it  is  admitted,  is  busy  with  traffic  both 
day  and  liight.  At  a  point  about  968  feet  east  of  the  point  of 
the  proposed  crossing  the  applicant  has  a  grade  crossing  over 
the  turnpike,  to  which  we  have  already  adverted. 

The  turnpike  company  and  the  Southern  Pennsylvania  Trac- 
tion Company  have  entered  into  an  agreement  with  the  appli- 
cant under  the  terms  of  which  they  consent  to  the  proposed  grade 
crossing,  but  the  borough  of  Eddystone  protested  to  the  issuance 
of  a  certificate  of  public  convenience,  and,  after  a  full  hearing, 
the  application  for  the  certificate  was  refused.  After  the  entry 
of  the  order  denying  the  certificate  in  this  matter,  the  borough 
of  Eddystone  withdrew  its  protest  and  requested  the  Commis- 
sion to  issue  its  certificate  of  public  convenience,  and  the  appli- 
cant filed  a  petition  for  rehearing,  which  was  duly  argued  before 
the  Commission  on  October  7,  1915.  Notwithstanding  the  with- 
drawal of  the  protest  of  the  borough  of  Eddystone,  it  is  our  duty 
to  consider  the  interests  of  the  public  at  large. 

The  applicant  proposes  to  have  but  several  movements  of  cars 
across  the  highway  at  the  proposed  point  of  crossing  each  day, 
and  is  willing,  if  the  Commission  grant  a  certificate,  to  safeguard 
the  public  by  the  installation  of  derailment  devices  and  such 
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other  means  as  the  Commission  may  suggest  for  safeguarding 
the  public  traveling  along  the  highway.  Measures  of  this  char- 
acter do  afford  some  protection,  but  there  remains  the  uncer- 
tainty that  these  devices  may,  at  the  moment  of  impending  dis- 
aster, fail  to  respond,  and  thus  result  in  death  and  injury  to  the 
public  passing  the  crossing.  Nothing  short  of  abolition  or  elim- 
ination of  grade  crossings  will  prevent  serious  accidents. 

We  realize  that  there  may  be  infrequent  and  perhaps  slow 
movement  over  this  proposed  crossing  by  the  cars  of  the  appli- 
cant, but  we  have  before  us  the  proposition  of  a  public  highway, 
heavily  traveled  by  an  electric  railway  and  motor  vehicles  run- 
ing  at  high  speed,  with  human  beings  at  the  wheel,  and  with 
human  beings  at  the  throttle  of  the  locomotives  crossing,  who  are 
apt  to  err  at  the  critical  moment,  and  thus  bring  disaster  to  the 
occupants  of  the  vehicles  or  to  the  cars.  Besides  the  danger  to 
life  and  limb,  we  must  also  bear  in  mind  that  those  public  roads, 
such  as  the  turnpike  in  question,  are  primarily  for  the  use  of 
the  people,  and  that  they  should  have  the  free  and  unrestricted 
use  of  that  public  road  so  far  as  it  may  be  in  the  power  of  the 
Commission  to  provide  it.  The  shifting  movement  of  railroad 
cars  across  such  a  public  highway  as  we  have  in  this  case  will 
necessarily  tend  in  great  measure  to  obstruct  and  impede  the 
free  movement  of  vehicles  and  pedestrians  along  that  road.  It 
must  also  be  remembered  that  the  highway  across  which  these 
tracks  are  proposed  to  be  constructed  is  not  devoted  to  the  busi- 
ness of  a  railroad,  nor  does  it  lie  in  a  district  given  over,  either 
entirely  or  largely,  to  industrial  establishments, — under  which 
circumstances  the  Commission  might  feel  justified  in  granting 
a  right  to  a  crossing  at  grade  because  it  would  not  seriously  affect 
the  safety  or  convenience  of  the  traveling  public.  While  it  is 
the  policy  of  this  Commission  to  encourage  industrial  establish- 
ments and  to  grant  to  them  railroad  facilities  necessary  to  the 
proper  conduct  of  their  business,  on  the  other  hand  there  should 
be  given  as  careful  consideration  to  the  safety,  convenience,  and 
accommodation  of  the  public. 

In  the  case  before  us,  the  Baldwin  Locomotive  Works  has  at 
the  present  time  at  its  command,  in  its  plant  in  question  at 
Eddystone,  the  facilities  of  the  Pennsylvania  Railroad,  the 
Philadelphia,  Baltimore,  &  Washington  Railroad,  the  Philadel- 
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phia  &  Heading  Bail  way,  and  the  Baltimore  &  Ohio  Railroad, 
and  of  the  applicant  in  this  case,  each  of  which  companies,  in- 
cluding-the  applicant,  may  have  its  cars  delivered  at  any  point 
required  by  the  Baldwin  Locomotive  Works  in  its  said  plant, 
including  delivery  at  the  new  building  to  which  reference  has 
already  been  made,  so  that  the  proposition  before  us  is  the 
request  by  the  applicant  for  an  additional  entrance  to  reach  a 
certain  point  in  the  plant  of  the  Baldwin  Locomotive  Works  by 
another  route,  which  point  it  can  and  does  reach  by  the  lines 
and  tracks  crossing  at  grade  this  same  highway,  968  feet  distant. 

This  duplication  of  grade  crossings  within  1,000  feet,  over  a^ 
highly  traveled  road,  and  apparently  for  the  mere  additional 
convenience  of  the  applicant, — the  industrial  plant  being  already 
amply  supplied  with  railroad  facilities, — should  not  be  counte- 
nanced. We  do  not  deem  the  establishment  of  this  proposed 
grade  crossing  as  proper  or  necessary  for  the  safety,  accommo- 
dation, or  convenience  of  the  public,  and  believe  that  it  would 
result  not  only  in  greater  danger  to  life  and  limb  upon  this  highly 
traveled  public  road,  but  also  in  the  undue  obstruction  thereof 
to  the  detriment  of  vehicular  and  pedestrian  traffic. 

An  order  will  therefore  be  entered  confirming  the  action  and 
order  of  the  Commission  in  refusing  a  certificate  of  public  con- 
venience for  the  reasons  set  forth  herein,  and  dismissing  the 
petition  of  the  applicant  for  a  rehearing. 

Memo. — A  formal  order  was  entered  by  the  Commission,  W. 
D.  B.  Ainey,  Chairman. 

Note. — Crossings. 
Grade  crossing  permitted. 

The  construction  of  grade  crossings  was  authorized  in  the  follow- 
ing cases : — 

Arizona.— In  Re  Southern  P.  Co.  Docket  No.  304,  Dec.  17,  1915, 
spur  track  across  streets  in  the  city  of  Yuma. 

In  Re  Tucson,  C.  &  G.  Bend  R.  Co.  Docket  No.  281,  Dec.  23, 1915, 
highway  crossing  in  Gila  Bend  as  approved  by  the  county  super- 
visors ;  railroads  to  construct  and  maintain  crossings  for  2  feet  on 
either  side  of  its  rails. 

In  Re  Miami,  Docket  No.  305,  Jan.  10,  1916,  street  crossing  at 
Miami;  railroad  to  construct  and  maintain  crossing  within  2  feet 
of  the  outside  of  its  rails. 
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In  Ee  Shults,  Docket  N"o.  310,  Jan.  13,  1916,  highway  crossing 
1  mile  east  of  Gilbert;  construction  within  2  feet  of  the  outside  of 
the  rails  to  be  paid  by  the  railroad. 

In  Ke  Biby,  Docket  No.  311,  Jan.  14,  1916,  highway  crossing  near 
Avondale;  railroad  to  construct  and  maintain  crossing  within  2  feet 
of  the  outside  of  its  rails. 

California, — In  Ee  San  Bernardino,  Decision  No.  2808,  Appli- 
cation No.  1764,  Oct.  5,  1915,  two  highways  across  a  railroad  in 
San  Bernardino  upon  condition  that  five  grade  crossings  be  legally 
closed,  where  the  new  crossings  would  be  comparatively  safe  and 
their  construction  would  cause  the  abandonment  of  a  dangerous  grade 
crossing  which  could  not  be  otherwise  abolished,  and  the  town  had 
'iiot  expected,  in  undertaking  the  construction  of  a  system  of  new 
highways,  to  have  to  undertake  the  construction  of  overhead  cross- 
ings and  could  not  meet  the  expense ;  cost  of  construction  and  instal- 
lation of  automatic  flagman  to  be  borne  by  county;  flagman  and 
crossing  within  2  feet  of  outside  of  rails  to  be  maintained  by  rail- 
load. 

In  Ee  San  Bernardino,  Decision  No.  2807,  Application  No.  1785, 
Oct.  5,  1915,  highway  crossing  in  San  Bernardino  where  the  work 
had  been  substantially  completed  before  permission  of  the  Commis- 
sion was  sought,  and  the  crossing  was  considerably  safer  than  one 
to  be  abandoned  and  closed ;  cost  of  construction  and  installation  of 
automatic  flagman  to  be  borne  by  county,  flagman  and  crossing 
within  2  feet  of  outside  of  rails  to  be  maintained  by  railroad. 

Connecticut— In  Ee  New  Haven,  Docket  No.  1777,  Jan.  3,  1916, 
industrial  side  track  across  certain  highways  and  streets  in  New 
Haven  upon  the  petition  of  the  city  pursuant  to  chapter  188  of  the 
Public  Acts  of  1911;  upon  condition  that  speed  he  limited  to  6 
miles  per  hour  on  crossings  and  a  flagman  be  stationed  there. 

In  Ee  Standard  Brick  Mfg.  Co.  No.  1921,  Jan.  22,  1916,  lateral 
railroad  to  be  used  practically  as  a  switching  road  at  grade  across 
various  highways,  an  electric  railway  and  a  railroad  where  there  will 
be  no  passenger  trains  operated  on  such  road  and  the  crossings 
created  would  not  be  more  than  ordinarily  dangerous. 

Illinois,— Re  Illinois  C.  E.  Co.  No.  4166,  Nov.  3,  1915,  industrial 
spur  track  across  a  street  railway ;  agreement  for  construction,  opera- 
tion, and  maintenance  approved. 

In  Ee  Vandalia  E.  Co.  No.  4287,  Nov.  11,  1915,  one  leg  of  a  "Y" 
track  across  a  street  in  Effingham  and  two  legs  of  a  "Y"  track  across 
a  highway  in  Douglas. 

Benton  Southern  B.  Co.  v.  Highway  Comrs.  No.  4187,  Nov.  3, 
1915,  spur  track  across  a  highway  in  Benton. 

Algonquin  v.  Chicago  &  N.  W.  E.  Co.  No.  4098,  Nov.  3,  19i:, 
highway  across  railroad  in  Algonquin. 
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Highway  Comrs.  ▼.  Illinois  C.  R.  Co.  No.  4194,  Nov.  3,  1915, 
highway  across  a  railroad  in  Benton. 

East  Alton  v.  Alton,  Gt.  &  St.  L.  Traction  Co.  No.  3648,  Dec.  16, 
1915,  5-foot  passage  way  for  pedestrians  across  two  railroads  in  East 
Alton  upon  the  acquisition  of  a  right  of  way  therefor,  where,  al- 
though never  legally  opened,  the  crossing  had  been  used  for  a  num- 
ber of  years,  and  residents  of  the  village  were  entitled  to  a  crossing 
in  order  to  reach  an  industry  located  on  the  other  side  of  the  track. 

In  Re  Kankakee  &  S.  R.  Co.  No.  4429,  Jan.  6,  1916,  a  side  track 
across  a  public  highway. 

Highway  Comrs.  v.  Southern  R.  Co.  No.  4390,  Jan.  6,  1916,  high- 
way across  a  railroad  upon  condition  that  an  existing  grad«  crossing 
be  abolished  and  a  right  of  way  be  secured. 

Maine. — In  Re  Norridgewoek,  R.  R.  No.  114,  Dec.  7,  1915,  high- 
way crossing  in  place  of  a  farm  crossing  made  necessary  by  reason 
of  the  change  of  a  highway  authorized  in  R.  R.  No.  13 ;  railroad  to 
plank  crossing  and  to  maintain  the  same  within  its  right  of  way. 

Michigan,— In  Re  Little  Traverse,  X-5998,  Nov.  30,  1915,  a  high- 
way across  a  railroad. 

In  Re  Royal  Oak  Twp.  X-6053,  Dec.  10, 1915,  two  highways  across 
a  railroad  in  Royal  Oak. 

In  Re  Rolland  Twp.  X-6065,  Dec.  16,  1915,  highway  across  the 
tracks  of  the  Pere  Marquette  Railroad  Company  in  Rolland. 

In  Re  Wexford  Twp.  X-6096,  Jan.  11,  1916,  a  highway  across  a 
railroad  in  Wexford. 

In  Re  Redding  Twp.  X-G081,  Jan.  25,  1916,  highway  at  grade 
across  the  Ann  Arbor  Railroad  in  Redding. 

In  Re  Harrisville  Twp.  X-6064,  Jan.  24,  1916,  highway  at  grade 
across  the  tracks  of  the  Detroit  &  Mackinac  Railway  in  Harrisville. 

In  Re  County  Court,  F-464,  P.  S.  C.  Order  No.  68,  Jan.  6,  1916, 
highway  across  a  railroad  in  Marion  coimty  where  the  view  was  un- 
obstructed and  the  probable  traffic  did  not  warrant  a  separation  of 
grades. 

New  York. — In  Re  Gouvemeur,  Case  No.  5084,  Oct.  5,  1915,  pub- 
lic highway  across  New  York  Central  Railroad  at  Gouverneur  in  place 
of  an  existing  private  crossing,  upon  condition  that  an  adjacent 
grade  crossing  be  closed;  no  part  of  the  expense  to  be  borne  by  the 
state. 

In  Re  Grasse  River  R.  Corp.  Case  No.  4877,  Nov.  23, 1915,  railroad 
across  all  highways  along  its  proposed  line  in  St.  Lawrenoe  county. 

In  Re  Delaware,  L.  &  W.  R.  Co.  Case  No.  5305,  Dec.  7,  1915,  ex- 
tension of  switch  track  over  public  road  in  the  town  of  Alexander 

where  the  town  board  had  filed  its  consent  to  such  crossings. 
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Grade  crossing  permission  denied. 

Pennission  to  construct  grade  crossings  was  denied  in  the  follow- 
ing cases : 

Illinois.— In  Be  Valley  Park,  St.  L.  &  E.  E.  Co.  No.  3823,  Dec. 
2,  1915,  proposed  railway  across  an  existing  railroad  where  a  certifi- 
cate of  convenience  and  necessity  to  construct  and  operate  such  road 
had  been  denied  in  case  No.  3822. 

Michigan. — In  Re  Wyoming,  X-6006,  Dec.  7,  1915,  town  highways 
at  grade  over  a  railroad,  in  Wyoming,  where  the  public  were  ade- 
quately served  by  other  crossings. 

In  Ee  Royal  Oak  Twp.  X-6053,  Dec.  10,  1915,  two  highway's  at 
grade  across  a  railroad  in  Royal  Oak,  where  the  public  would  be 
accommodated  by  the  construction  of  two  crossings,  authorized. 

In  Ee  Greenfield  Twp.  X-5967,  Jan.  11,  1916,  three  streets  at 
grade  across  a  railroad  in  Greenfield,  where  the  establishment  of 
three  other  crossings  authorized  was  sufficient  to  accommodate  traffic. 

New  Hampshire. — Manchester  v.  Boston  &  M.  R.  Co.  D-270,  Dec. 
17,  1915,  a  highway  crossing  in  Manchester  where  residents  were 
almost  as  well  accommodated  by  other  crossings,  and  the  danger  to 
the  public  from  the  proposed  crossing  far  outweighed  the  convenience 
and  accommodation. 

Wisconsin. — Oshkosh  v.  Minneapolis,  St.  P.  &  S.  Ste.  M.  R.  Co. 
Jan.  3, 1916,  city  street,  already  laid  out  across  a  railroad  in  Oshkosh, 
where,  although  the  city  had  ample  authority  to  compel  the  railroad 
to  construct  said  crossing,  it  had  brought  the  matter  before  the 
Commission  for  an  expression  of  its  opinion,  and  it  was  found  that, 
owing  to  obstructions,  such  crossing  was  more  dangerous  than  ordi- 
nary, and  owing  to  the  proximity  of  other  crossings  would  be  of  use 
to  a  relatively  small  group. 

Subway  and  viaduct  crossings  permitted. 

The  constniction  of  crossings  above  or  below  grade  was  authorized 
in  the  following  cases: 

Connecticut. — In  Re  Hartford,  Docket  No.  513,  Jan.  3,  1916, 
proposed  extension  of  Capitol  avenue  in  the  city  of  Hartford  to  be 
constructed  under  the  tracks  of  the  New  York,  New  Haven,  &  Hart- 
ford Railroad  Company;  subway  construction  specified. 

lUinois.—ln  Niles  v.  Chicago  &  N.  W.  R.  Co.  No.  4226,  Dec.  2, 
1915,  highway  bridge  over  a  railroad. 

Nevj  York. — Re  State  Commission  of  Highways,  Case  No.  5117, 
Oct.  26,  1915,  state  highway  upon  a  viaduct  over  Ulster  &  Delaware 
Railroad  near  Kingston  upon  condition  that  the  railroad  be  required 
to  pay  no  part  of  the  cost  of  the  work. 

Wisconsin. — Westport  v.  Chicago  &  N.  W.  R.  Co.  Dec.  30,  1915, 
overhead  highway  crossing  in  Westport  upon  condition  that  right 
P.U.R.1916B. 
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of  way  be  obtained;  town  to  bear  the  expense  of  construction  out- 
side of  the  railroad  right  of  way;  railroad  to  construct  the  bridge 
and  to  bear  the  expense  of  necessary  work  within  its  right  of  way. 

Grade  crossing  separation  ordered. 

Grade  crossings  were  abolished,  provision  made  for  the  accommo- 
dation of  travel,  and  the  cost  apportioned  in  the  following  cases ; 

Maine.— Re  Municipal  Officers  of  Bath,  E.  K.  No.  109,  Dec.  1, 
1915,  extremely  dangerous  grade  crossing  in  city  of  Bath  ordered 
abolished,  and  railroad  ordered  to  construct  a  subway  crossing  by 
diverting  the  present  highway  to  a  point  west  of  the  present  cross- 
ing ;  grade,  extensions,  and  construction  specified,  25  per  cent  of  the 
cost  to  be  paid  by  the  state,  10  per  cent  by  the  city,  and  65  per  cent 
by  the  railroad. 

New  York. — In  Be  Lockport,  Case  No.  5066,  Sept.  29, 1915,  order 
abolishing  grade  crossings  on  Shawnee  road  in  the  town  of  Lockport 
by  the  construction  of  a  new  highway  to  divert  the  travel  to  the 
Pekin  road  undergrade  crossing. 

In  Ee  Delaware,  L.  &  W.  R.  Co.  Case  No.  5088,  Oct.  20,  1915,  or- 
der directing  that  the  grade  crossing  in  Pavilion  be  abolished  and 
t)*avel  be  diverted  therefrom  to  an  undergrade  crossing;  grades,  di- 
mensions, paving,  and  construction  of  subway  specified ;  construction 
within  specified  limits  to  be  paid  jointly  by  the  railroad  company  and 
the  state  out  of  highway  improvement  funds. 

The  above  order  was  amended  November  9,  1915,  with  reference 
to  the  course  and  construction  of  the  highway. 

In  Re  New  Paltz,  Case  No.  5236,  Nov.  17,  1915,  crossing  of  Wall- 
kill  Valley  Railroad,  known  as  Wurtz  or  Brickyard  crossing,  ordered 
discontinued  and  travel  diverted  to  a  point  about  150  feet  north. 

In  Re  Alexander,  Case  No.  5248,  Nov.  18,  1915,  order  closing 
grade  crossing  of  New  York,  Lackawanna,  &  Western  Railroad,  oper- 
ated by  the  Delaware,  Lackawanna,  &  Western  Railroad  Company, 
k-nown  as  Gardner  road,  in  the  town  of  Alexjmder,  Genesee  county. 

In  Re  Town  Board  of  Alexander,  Case  No.  5249,  Nov.  18,  1915, 
order  closing  grade  crossing  of  the  New  York,  Lackawanna,  &  West- 
ern Railroad  on  the  first  highway  west  of  the  Alexander  station,  in 
the  town  of  Alexander,  Genesee  county. 

North  Carolina. — Swain  Highway  Commission  v.  Appalachian  R. 
Co.  Dec.  4,  1915,  construction  of  underpass  to  accommodate  recon- 
struction of  highway  which  did  not  cross  railroad  at  grade,  but  which 
construction  and  relocation  would  eliminate  settlement  road  cross- 
ing; cost  apportioned  one  third  upon  the  railroad  and  two  thirds 
upon  the  highway  commission. 

Fermon^.— Grand  Trunk  R.  Co.  v.  Morgan,  No.  437,  Nov.  3, 

1915,  unusually  dangerous  grade  crossing  in  Morgan  ordered  abol- 
P.U.RJ916B. 
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i>hed  by  the  construction  of  a  specified  underpass;  cost  of  construc- 
tion within  right  of  way  including  land  damages  to  be  paid  75  per 
cent  by  railroad  and  25  per  cent  by  state;  because  of  agreement 
usual  apportionment  against  town  is  not  made. 

Grade-crossing  separation  denied. 

In  the  following  cases  grade-crossing  separation  was  denied : 

Illinois, — State  Public  Utilities  Commission  v.  Atchison,  T.  &  S. 
F.  E.  Co.  No.  4224,  Dec.  2,  1915,  complaint  for  the  abolition  of  in- 
tersecting grade  crossings  dismissed  upon  the  filing  of  a  stipulation 
by  which  the  railroad  agreed  to  install  and  operate  an  interlocking 
plant  at  the  crossing  in  question  which  would  render  the  necessary 
protection  to  trains. 

Indiana, — Wheeler  Ashcraft  v.  Grand  Rapids  &  Indiana,  No. 
1976,  Jan.  14,  1916,  petition  for  the  abolishment  of  grade  crossing 
denied  where  the  crossing  was  little  used,  the  bulk  of  the  traffic 
passed  over  another  road,  and  the  county  commissioner  did  not  feel 
that  at  present  the  abolishment  was  a  public  necessity. 

Iowa, — Emerson  v.  Chicago,  B.  &  Q.  R.  Co.  Docket  No.  A-2214, 
Jan.  11,  1916,  application  for  the  abolishment  of  a  grade  crossing 
and  the  construction  of  a  subway  was  denied  where  much  of  the 
travel  might  use  an  existing  subway  crossing  or  an  adjacent  grade 
crossing  as  conveniently  as  the  present  crossing,  and  a  subway  cross- 
ing with  sufficient  clearance  would  be  so  depressed  as  to  be  flooded 
during  freshets,  and  the  removal  of  a  stock  yard  recommended  would 
remove  obstructions  and  render  the  crossing  reasonably  safe. 

Crossing  protection. 

Watchmen,  flagmen,  and  various  safety  devices  were  ordered,  and 
train  movements  were  regulated,  to  secure  safety  at  highway  grade 
crossings  in  the  following  cases: 

Colorado,— In  Re  Denver  &  R.  G.  R.  Co.  Case  No.  44,  Nov.  11, 
1915,  flagman  between  7  a.  m.  and  12  midnight  pending  further 
hearings. 

In  Re  Coloralo  &  S.  R.  Co.  Case  No.  47,  Dec.  6, 1915,  north-bound 
trains  ordered  to  stop  at  crossing  in  Boulder  and  south-bound  trains 
to  reduce  speed  to  4  miles  per  hour. 

Illinois,— Rajikin  v.  Chicago,  B.  &  Q.  R.  Co.  No.  3387,  Nov.  3, 
1915,  crossing  signs  in  the  village  of  Vermont. 

Baker  Bros.  Co.  v.  Chicago,  B.  &  Q.  R.  Co.  No.  4256,  Dec.  16, 
1915,  crossing  frogs  upon  side-track  crossing  as  ordered  Jime  24, 
1915  (P.TT.R.1915F,  692),  to  be  installed  ninety  days  from  date  of 
connection  with  main  track;  construction  specified  in  detail. 

Indiana,— Lniz  v.  Terre  Haute,  I.  &  B.  Traction  Co.  No.  1822, 
Dec.  23,  1915,  automatic  track  circuit  crossing  alarm  bell. 
P.U.R.1916B. 
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Brown  v.  Cleveland,  C.  C.  &  St.  L.  R.  Co.  No.  308-1676,  Jan.  22, 
1916,  electric  circuit  crossing  alarm  bell  and  new  planking  at  cross- 
ing in  Milroy. 

Maine. — In  Be  Bridge  Street  Grade  Groaaing  im  Augusta,  F.  G. 
No.  46,  Dec.  9,  1915,  track  circuit  crossing  alarm  bell  to  warn  gate 
tender  at  the  Bridge  street  crossing  in  Augusta. 

Michigan,— In  Re  Grand  Trunk  Western  R.  Go.  X-354,  Nov.  2, 
1915,  operation  of  safety  gate  in  Battle  Greek  twenty-four  hours  each 
day. 

In  Re  Detroit,  X-4197,  Nov.  W,  1915,  watchman  during  twenty- 
four  hours  of  each  day  at  Warren  avenue. 

In  Re  Detroit,  X-5989,  Nov.  12,  1915,  watchman  from  7  a.  m.  un- 
til 7  p.  m.  at  Forest  avenue. 

In  Re  Lansing,  No.  6059,  Nov.  18,  1915,  train  movements  across 
an  alley  in  Lansing  limited  to  6  miles  and  railroad  ordered  to  flag 
all  switching  movements. 

In  Re  Fraser,  No.  6015,  Nov.  18,  1915,  track  circuit  alarm  bell  at 
Five  Mile  Crossing. 

In  Re  Paris  Twp.  X-5999,  Nov.  30,  1916,  track  circuit  crossing 
alarm  bell. 

In  Re  Coldwater,  No.  5988,  Nov.  30,  1915,  track  circuit  crossing 
alarm  bell. 

In  Re  Pontiac,  X-6060,  Dec.  14,  1915,  watchman  at  Oakland  ave- 
nue crossing  between  6 :30  a.  m.  and  6 :30  p.  m.,  and  regular  train 
movements  to  be  brought  to  a  stop  not  less  than  50  feet  therefrom 
and  all  irregular  train  movements  to  be  flagged ;  all  regular  trains  to 
be  brought  to  a  stop  not  less  than  50  feet  from  Willow  avenue  station 
and  all  irregular  train  movements  to  be  flagged  thereat;  all  cars  to 
be  kept  bade  of  the  street  line. 

In  Re  Pontiac,  X-6060,  Dec.  14,  1915,  a  watchman  at  Jessie  street 
crossing  from  6 :30  a.  m.  to  6 :30  p.  m.  ;  &peed  of  all  trains  across  San- 
ford  street  limited  to  10  miles  per  hour. 

In  Re  Michigan  United  Traction  Co.  X-6110,  Dec.  21,  1915,  all 
cars  and  trains  to  come  to  a  stop  at  the  street  line  of  Columbia  street 
crossing  imtil  further  order ;  the  automatic  crossing  alarm  bell  now 
installed  disc(mtinued. 

In  Re  Detroit,  Q.  'S.  4  M.  R.  Co.  X-5826,  Jan.  19,  1916,  safety 
gates  at  Erskine  street  in  Detroit  to  be  operated  twenty-four  hours 
each  day. 

In  Re  Detroit,  S.  H.  &  M.  R.  Co.  X-5826,  Jan.  19,  1916,  safety 
gates  at  various  streets  in  Detroit  to  be  operated  twenty-four  hours 
each  day. 

In  Re  Detroit,  G.  H.  &  M.  R.  Co.  X-5826,  Jan.  19,  1916,  watch- 
man  at  Franklin  street  in  Detroit  for  twenty-four  hours  each  day. 

In  Re  Detroit,  G.  H.  &  M.  R.  Co.  X-5826,  Jan.  19,  1916,  watcb- 
P.U.R.1916B. 
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man  at  Orleans  street  crossing  in  Detroit  during  twenty-four  hours 
of  each  day. 

In  Re  Detroit,  G.  H.  &  M.  R.  Co.  X-5826,  Jan.  19,  1916,  watch- 
man at  Harper  street  crossing  in  Detroit  during  twenty-four  hours 
of  each  day. 

In  Re  Detroit,  G.  H.  &  M.  R.  Co.  X-5826,  Jan.  19,  1916,  safety 
gates  at  Hancock  street  in  Detroit;  watchman  until  safety  gates  are 
installed. 

In  Re  Detroit,  G.  H.  &  M.  R.  Co.  X-5826,  Jan.  19,  1916,  safety 
gates  at  various  streets  in  Detroit. 

In  Re  Grand  Haven  &  M.  R.  Co.  X-5826,  Jan.  19,  1916,  watch- 
man at  Hale  and  St.  Joseph  streets  crossing  in  Detroit  between  6.30 
A.  M.  and  8.30  p.  m. 

In  Re  Detroit,  G.  H.  &  M.  R.  Co.  X-5826,  Jan.  19,  1916,  safety 
gates  in  Riopelle  street  in  Detroit  to  be  operated  from  6  a.  m.  until 
6  p.  M. 

In  Re  Pere  Marquette  R.  Co.  X-6094,  Jan.  24,  1916,  track  circuit 
crossing  alarm  bell  at  Casnovia. 

Minnesota, — In  Re  Minneapolis  &  St.  L.  R.  Co.  Nov.  16,  1915, 
automatic  block-signal  system  on  tracks  passing  under  a  viaduct. 

New  ForA:.— Groton  v.  Lehigh  Valley  R.  Co.  Case  No.  4215,  Sept. 
7,  1915,  visible  signal  at  the  crossings  of  Spring  and  South  streets 
in  the  village  of  Groton. 

Walker  v.  Long  Island  R.  Co.  Case  No.  4864,  Sept.  23,  1916,  flag- 
man at  Miller^s  Lane  on  all  school  days. 

In  Re  Petition  of  State  Commission  of  Highways,  Case  No.  4440, 
Sept.  30,  1915,  crossings  of  the  Delaware  &  Northern  Railroad  at 
East  Branch  to  be  planked. 

Wisconsin. — Kenosha  v.  Chicago  &  M.  Electric  R.  Co.  Dec.  29, 
1915,  crossing  gates  from  6  a.  m.  to  7  p.  m.  and  the  existing  bell 
installation  retained  for  night  indication  or,  at  the  option  of  the 
railway,  each  of  its  cars  to  come  to  a  full  stop  within  50  feet  of  the 
crossing;  automatic  wig-wag  signal  for  day  and  night  protection  at 
various  other  crossings  in  Kenosha;  flagman  until  installation  is 
completed. 

Burlington  v.  Chicago,  M.  &  St.  P.  R.  Co.  Dec.  31,  1915,  an  auto- 
matic wig-wag  signal  combining  both  audible  and  visible  warning. 

Safety  devices  were  ordered  installed  and  train  movements  regu- 
lated to  secure  the  safety  of  intersecting  railroad  crossings  in  the 
following  cases: 

Louisiana, — Railroad  Commission  v.  Kansas  City  Southern  R. 
Co.  No.  2446,  Order  No.  1953,  Dec.  13,  1915,  standard  gate  at 
a  spur  track  near  Starks. 

Michigan.— Re  Pere  Marquette  R.  Co.  X-5786,  Nov.  2,  1915,  half 
interlocking  and  derailing  switch  and  signal  system  as  per  plans 
8-0-750-1. 
P.TT.R.1916B. 
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In  Re  Grand  Trunk  R.  System,  X-5719,  Nov.  2,  1915,  order  cross- 
ing alarm  bell  with  wig-wag  attachment  at  Dryden. 

In  Re  Michigan  Central  &  Delray  Connecting  Railroads,  X-5457, 
Nov.  16,  1915,  interlocking  and  derailing  switch  and  signal  system 
at  Short  Cut  Canal. 

In  Re  Pere  Marquette  R.  Co.  X-1375,  Nov.  12,  1915,  half  inter- 
locking and  derailing  switch  and  signal  systems  at  North  Bay  City. 

In  Re  Pere  Marquette  R.  Co.  No.  5786,  Nov.  24,  1915,  half-inter- 
locking system  at  crossing  with  main  line  of  Cincinnati,  Saginaw,  & 
Mackinaw  Railroad;  all  engines  on  C.  S.  &  M.  R.  R.  to  approach 
crossing  under  control,  and  if  signals  are  clear  pass  at  speed  of  not 
more  than  30  miles  per  hour  for  passengers  and  20  miles  per  hour  for 
freight  trains;  all  engines  on  P.  M.  R.  R.  to  stop  at  derails  and  cross 
under  flag. 

In  Re  Springport,  X-6044,  Dec  14,  1915,  track  circuit  automatic 
crossing  alarm  bell  at  Springport. 

In  Re  Michigan  C.  R.  Co.  X-723,  Dec.  24,  1915,  full  interlocking 
and  derailing  switch  and  signal  system  at  Rochester. 

In  Re  Detroit,  G.  H.  &  M.  R.  X.6053,  Dec.  24,  1915,  full  inter- 
locking and  derailing  switch  and  signal  system  at  Royal  Oak. 

In  the  following  cases  an  electric  railway  was  autiiorized  to  cross 
various  railroad  side  tracks  at  a  speed  of  not  more  than  10  miles, 
and  the  railroad  was  ordered  to  stop  its  trains  thereat  and  flag  the 
crossing : 

Ohio,— Ohio  Electric  R.  Co.  v.  Cincinnati,  H.  &  D.  R.  Co.  No.  608, 
Nov.  16, 1915;  Ohio  Electric  R.  Co.  v.  Cincinnati,  H.  &  D.  R.  Co.  No. 
608,  Nov.  30,  1915,  amending  order  of  November  16,  1915;  Ohio 
Electric  R.  Co.  v.  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  No.  622,  Jan.  7, 
1916;  Ohio  Electric  R.  Co.  v.  Baltimore  &  0.  R.  Co.  No.  612,  Dec. 
15,  1915;  Ohio  Electric  R.  Co.  v.  Cleveland,  C.  C.  &  St.  L.  R.  Co. 
No.  609,  Nov.  24,  1915;  Ohio  Electric  R.  Co.  v.  National  Cash 
Register  Co.  No.  610,  Nov.  19,  1915. 

Additional  protection  at  a  crossing  was  denied  in  the  following 
case: 

Michigan,— In  Re  Detroit,  X-4262,  Nov.  12,  1915,  installation 
of  safety  gates  at  the  St.  Paul  avenue  crossing  where  reasonable  pro- 
tection was  afforded  by  a  watchman. 

Plans  for  safety  devices  at  crossings  and  various  systems  as  in- 
stalled were  approved  in  the  following  cases : 

Colorado.— In  Re  Denver  &  R.  G.  R.  Co.  Case  No.  44,  Sub.  No.  1, 
Dec.  1,  1915,  plans  for  signals  ordered  November  11, 4916. 

In  Re  Colorado  &  S.  R.  Co.  Case  No.  47,  Dec.  14,  1915,  plans  for 
visible  and  audible  crossing  signal  at  Boulder. 

Connecticut. — In  Re  Connecticut  Co.  Docket  No.  1702,  Nov.  8, 
1915,  plans  for  construction  of  a  crossover  in  Hamden. 
P.U.R.1916B. 
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Miclitgan.— In  He  Pere  Marquette  R.  Co.  X-6057,  Not.  17,  1915, 
plan§  S-C  540-1,  changes  in  interlocking  plant  at  Clare. 

In  Re  Grand  Trunk  R.  System,  D-155,  Nov.  24,  1915,  Dog  Chart 
No.  S.  D.  2047,  Locking  Sheet  S.  D.  2111,  and  General  Layout  of 
signals,  derails,  and  gates  S.  D.  2110. 

In  Re  Michigan  C.  R.  Co.  X-1375,  Dec.  7,  1916,  plans  D.282, 
showing^half-interlocking  system  at  North  Bay  City. 

In  Re  Chicago,  D.  &  C.  Grand  Trunk  Junction  R.  Co.  X-5840, 
Dec.  7,  1915,  plans  SD,  showing  safety  gates  for  the  protection  of 
intersecting  railroad  crossings  at  Port  Huron. 

In  Re  Michigan  Central,  X-1375,  Jan.  6,  1916,  interlocking  plant 
at  North  Bay  City;  operations  of  tlie  Detroit  &  Mackinac  Railroad 
over  such  crossings  to  be  imder  control  and  crossing  to  be  made  at 
not  to  exceed  30  miles  per  hour  for  passenger  trains  and  20  miles 
per  hour  for  freight  trains ;  all  trains  of  the  Michigan  Central  Rail- 
road to  be  brought  to  a  stop  in  advance  of  crossing  signals  and  to  be 
flagged  over  crossing. 

In  Re  Pontiac,  0.  &  N.  R.  Co.  X-3460,  Jan.  11,  1916,  plans  show- 
ing signal  protection  at  Owendale. 

Rhode  Island.— In  Re  New  York,  N.  H.  &  H.  R.  Co.  No.  243, 
Jan.  12,  1916,  form  and  type  of  standard  crossing  sign. 

Farm  crossings. 

Towa.— Judge  v.  Ft.  Dodge,  D.  M.  &  S.  R.  Co.  Docket  A-1265,  Dec. 
31,  1916,  application  for  a  subway  farm  crossing  denied  where  a 
sufficiently  adequate  grade  crossing  existed  and  an  adequate  under- 
ground crossing  could  not  be  constructed  without  disproportionate 
expenditures. 

Cross  V.  Chicago,  R.  I.  &  P.  R.  Co.  Docket  No.  A-1569,  Dec.  31, 
1915,  petition  for  an  overhead  farm  crossing  denied  where  there  is 
at  present  an  adequate  grade  crossing,  and  no  unusual  conditions 
exist  warranting  tiie  expenditure  necessary  to  secure  an  overhead 
crossing. 

Lee  V.  Ft.  Dodge,  D.  M.  &  S.  R.  Co.  Docket  No.  A-2205,  Dec.  31, 
1915,  order  dismissing  a  petition  to  require  a  railroad  to  properly 
maintain  a  subway  farm  crossing  which  had  not  been  submitted  as 
required  by  the  statute,  and  the  railroad  had  agreed  to  place  a  con- 
crete floor  upon  the  subway  which  was  as  much  as  it  was  apparently 
justified  in  doing. 

Michigan. — Shawl  v.  Cincinnati,  S.  &  M.  R.  Co.  D-965,  Nov.  12, 
1915,  railroad  ordered  to  construct  and  maintain  farm  crossing. 

DeRoy  v.  Boyne  City,  G.  &  A.  R.  Co.  X-5375,  Nov.  12,  1915,  rail- 
road ordered  to  restore  private  farm  road  across  the  tracks  to  its 
former  state  as  required  by  act  198  of  the  Public  Acts  of  1873  as 
amended. 
P.U.R.1916B. 
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Miscellaneous. 

Connecticut. — Re  State  Highway  Commissioner,  Docket  No.  1658, 
Jan.  5, 1916,  order  directing  the  reconstruction  according  to  specified 
plans  of  a  railroad  viaduct  over  a  highway  occupied  by  a  railway 
company;  $12,000  to  be  paid  by  the  town,  $15,000  by  the  railroad, 
$10,000  by  the  railway  company,  and  the  balance  of  the  entire  cost 
amounting  to  $90,000  to  be  paid  by  the  state. 

Illinois,— Zemsji  v.  Central  Terminal  R.  Co.  No.  3908,  Nov.  3, 
1916,  complaint  that  a  railroad  viaduct  was  unsafe  and  that  certain 
side-track  grade  crossings  were  dangerous  dismissed,  where  the  ele- 
vated structure  was  shown  to  be  safe  and  the  only  train  movements 
over  the  side  tracks  were  at  midnight. 

Rockford  v.  Chicago  &  N.  W.  R.  Co.  No.  3694,  Nov.  24,  1915, 
railroads  ordered  to  reconstruct  an  inadequate  subway  crossing  in 
Rockford  so  as  to  provide  a  width  of  40  feet  and  a  horizontal  clear- 
ance of  13  feet  5  inches  and  substantially  according  to  plans  for  the 
c-onstruction  of  bridge  No.  456,  dated  May  13,  1915,  as  specifically 
amaided  to  meet  present  requirements ;  the  expense  of  all  work  with- 
in limits  of  right  of  way  and  of  the  relocation  of  railway  lines,  pipe 
lines,  or  appurtenances  of  other  utilities  to  be  borne  by  the  railroad, 
the  city  having  agreed  to  bear  the  expense  of  reconstruction  outside 
of  the  railroad  right  of  way. 

N^v  York. — In  Re  State  Commission  of  Highways,  Case  No.  4611, 
Dec.  7,  1915,  order  approving,  under  §  90  of  the  railroad  law,  the 
acceptance  of  a  bid  for  the  construction  of  state  highway  No.  6459 
across  the  Ulster  &  Delaware  Railroad  in  Roxbury,  where  the  rail- 
road and  the  Commission  of  Highways  approved  the  acceptance  of 
such  bid. 

In  Re  Central  New  England  R.  Co.  Case  No.  3211,  Dec.  9,  1915, 
New  Paltz,  Highland,  &  Poughkeepsie  Traction  Company  required 
to  remove  its  tracks  from  the  temporary  location  to  secure  a  perma- 
nent alignment  upon  a  viaduct  erected  for  the  abolishment  of  grade 
crossings,  and  railroad  ordered  to  make  the  removal  pursuant  to 
agreement.     Rehearing  denied  December  16,  1915. 

In  Re  Mt.  Vernon,  Case  No.  254,  Dec.  16,  1915,  amending  order 
of  June  27,  1912,  so  as  to  permit  the  construction  of  a  viaduct  cross- 
ing at  an  increased  cost,  upon  condition  that  the  increase  be  borne 
by  the  city  of  l^onkers,  the  city  of  Mt.  Vernon,  and  the  Bronx  Park- 
way Commission,  and  that  the  New  York  Central  Railroad  and  the 
state  be  absolved  from  the  payment  of  any  part  thereof  in  excess  of 
the  proportionate  amount  of  the  original  cost  of  construction  pay- 
able by  them. 

Wisconsin,— Ee  Chicago,  M.  &  St.  P.  R.  Co.  Oct.  29,  1915,  order 
amending  f  5  of  §  3  of  order  of  May  20,  1912,  to  permit  change  in 
construction  of  temporary  subway  crossing  necessary  to  permit  the 
retention  of  several  spur  tracks. 
P.U.R.1936B. 


Digitized  by 


Google 


430  PENNSYLVANIA  PUBLIC  SERVICE  COMMISSION. 

PENXSYIiVANIA  PUBLIC  SERVICE  COMMISSION. 

IN  RE  SOUTH  LEBANON  TOWNSHIP  ELECTEIC 
COMPANY. 

[Application  Docket  No.  117,  1915.] 

Monopoly  and  competition  —  ElectritHty  —  Invasion  of  occupied  terri* 
tory  —  Adequate  service, 

1.  Public  necessity  does  not  require  an  additicmal  electric  utility 
in  a  township,  although  some  villages  therein  are  not  served,  where  the 
existing  utilities  render  adequate  service,  have  necessary  extensions  un- 
der consideration,  have  never  failed  to  comply  with  demands  for  addi- 
tional service,  and  have  ample  facilities  to  supply  present  and  future 
demand. 

Certificate  of  convenience  and  necessity '^  Conditional  grants  Right 
to  make, 

2.  An  application  for  a  certificate  of  public  convenience,  evidencing 
approval  of  a  utility  charter  to  operate  in  specified  territory,  cannot  be 
granted  upon  condition  that  operation  will  be  confined  to  the  part  of 
the- territory  not  actually  served  by  others,  since  the  Commission  can- 
not'add  to  or  take  from  the  charter  powers. 

[October  29,  1015.] 

Application  of  the  South  Lebanon  Township  Electric  Com- 
pany for  a  certificate  of  pnblic  convenience  evidencing  the 
approval  of  its  charter;  refused. 

Appearances:  Henry  O.  Evans  for  the  South  Lebanon  Town- 
ship Electric  Company;  S.  P.  Light  for  the  Edison  Electric  Il- 
luminating Company  and  the  Lebanon  Valley  Electric  Light 
Company. 

Pennypacker,  Commissioner:  [1]  This  is  an  application 
of  the  South  Lebanon  Township  Electric  Company  for  a  certifi- 
cate of  public  convenience  evidencing  the  approval  of  the  Com- 
mission of  the  charter  of  the  corporation.  The  charter  sets  forth 
that  the  corporation  iswfonned  for  the  purpose  of  "supplying  light, 
heat,  and  power,  or  either  of  them,  to  the  public  in  South  Lebanon 
township,  Lebanon  county,  and  to  such  persons,  partnerships, 
and  corporations  residing  therein  or  adjacent  thereto  as  may 
desire  the  same.''  The  application,  after  reciting  this  purpose, 
added,  "More  particularly  in  the  villages  of  lona  and  Rexmont 
in  said  township  and  along  the  line  of  the  Ephrata  &  Lebanon 
Traction  Company  as  shown  in  red  on  the  map  hereto  attached.'' 

Section  18  of  article  V.  of  the  act  of  July  26,  1913,  pro- 
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vides  that  "when  application  shall  be  made  to  the  Commission 
by  any  proposed  public  service  company  for  the  approval  by  said 
Conmiission  of  its  incorporation  or  organization  or  creation,  such 
approval  shall  be  given  only  if  and  when  the  said  Conmiission 
shall  find  or  determine  that  the  granting  or  approval  of  such 
application  is  necessary  or  proper  for  the  service,  accommoda- 
tion, convenience,  or  safety  of  the  public."  It  is  plain  from  the 
language  of  the  statute  that  the  approval  of  the  Commission 
ought  not  to  be  given  unless  convinced  that  the  incorporation  is 
necessary  for  the  service  of  the  public  Protests  were  filed  by 
the  Edison  Electric  Illuminating  Company,  the  Lebanon  Valley 
Electric  Light  Company,  and  the  Metropolitan  Electric  Com- 
pany, aU  three  of  them  being  Pennsylvania  corporations,  au- 
thorized to  supply  light,  heat,  and  power  by  means  of  electricity 
to  the  persons,  partnerships,  and  corporations  residing  in  or 
adjacent  to  the  township  of  South  ^Lebanon,  Lebanon  county, 
Pennsylvania.  The  protests  denied  the  public  necessity  for  fur- 
ther service,  and  set  forth  that  the  companies  already  incorpo- 
rated ^Tiave  ample  facilities  to  supply  not  only  the  present  needs 
of  the  public,  but  any  future  service  that  may  be  required  by 
them  for  many  years  io  come."  It  appeared  from  the  evidence 
that  the  Edison  Electric  Illuminating  Company  and  the  Lebanon 
Valley  Electric  Light  Company  had  been  in  existence  for  twenty- 
seven  years ;  had  been  serving  portions  of  South  Lebanon  town- 
ship for  eight  or  nine  years ;  that  their  plants  were  modem  and 
up  to  date,  with  ample  power,  so  that  either  of  them  could  supply 
the  whole  territory;  that  a  proposition  to  extend  the  line  to 
Rexmont  was  then  under  consideration,  and  that  lona  was  a 
small  village  containing  a  few  scattered  houses.  A  line  was  in 
existence  to  within  3 J  miles  of  Kexmont.  There  was  no  evi- 
dence that  the  service  rendered  by  the  protestants  was  inadequate, 
or  that  any  demands  had  ever  been  made  upon  them  for  addi- 
tional service  withv  which  they  had  failed  to  comply.  The  record 
and  evidence  further  disclosed  that  the  applicant  had  $500  paid 
to  its  treasury,  and  proposed  to  finance  its  operations  by  a  sale 
of  its  stock,  and  that  it  had  no  plant  and  proposed  to  obtain  its 
electric  current  from  the  Ephrata  &  Lebanon  Traction  Company, 
a  corporation  chartered  with  powers  for  another  purpose  and 
presumably  limited  to  thenu 
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[2]  Since  the  charter  which  the  Commission  is  asked  to  ap- 
prove described  a  territory  (South  Lebanon  township),  already 
amply  covered  by  other  chartered  rights  and  fully  occupied  by 
established  companies,  a  difficulty  was  sought  to  be  overcome 
by  limiting  the  territory  in  the  application  to  portions  of  the 
township  at  present  without  service.  The  application  set  forth 
that  "at  the  present  time  there  is  no  electric  service  being  fur- 
nished the  villages  of  lona  and  Kezmont  in  said  township,  and 
practically  no  electric  service  along  the  route  of  the  Ephrata  & 
Lebanon  Traction  Company.  This  company  proposes  to  fur- 
nish light,  heat,  and  power  only  in  such  villages  and  in  such 
portions  of  the  township  as  do  not  at  the  present  time  have  such 
electric  service."  Counsel  for  the  applicant  requested  the  Com- 
mission by  a  stipulation  to  impose  this  condition.  Under  the 
statute  the  only  power  given  the  Commission  is  one  of  approval 
or  disapproval  of  the  charter  as  granted  by  the  properly  con- 
stituted authorities  of  the  commonwealth.  It  has  no  authority 
to  add  to  or  take  from  the  powers  so  granted. 

If  the  Commission  could  limit  the  territory  as  designated  it 
would  be  in  effect  to  relieve  the  corporation  from  certain  of  the 
duties  imposed  upon  it.  The  grant  in  a  charter  is  accompanied 
by  certain  burdens  which  have  to  be  met. 

It  is  the  opinion  of  the  Commission  that  it  does  not  sufficiently 
appear  that  there  is  a  public  necessity  for  the  existence  of  an 
additional  corporation  of  this  nature  in  South  Lebanon  town- 
ship, Lebanon  county,  Pennsylvania,  and  the  application  is  there- 
fore refused. 


PENNSYLVANIA  PUBLIC  SERVICE  COMMISSION. 

IN  RE  AMBRIDGE  BOROUGH  LIGHT,  HEAT,  &  POWER 

COMPANY. 

[Application  Docket  No.  273,  1915.] 

Certificate  of  convenience  and  necessity  —  Necessity  —  Time  of  record' 
ing  charter, 

A  public  service  corporation  cannot  exercise  its  powers  or  fran- 
chises \intil  after  it  has  received  a  certificate  of  public  convenience, 
where  its  charter  was  not  recorded  until  after  the  eflfective  date  of  the 
P.U.R.1916B. 
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statute  (act  of  July  26,  1913,  act.  III.  §  2)   requiring  the  certificate,, 
although  letters  patent  were  issued  before  that  time. 

[December  16,  1915.] 

Application  of  the  Ambridge  Borough  Light,  Heat,  &  Power 
Company  and  others  to  restrain  the  Ambridge  Light  Company 
from  operating  in  the  borough  of  Ambridge ;  ordered  that  opera- 
tions cease  until  a  certificate  of  public  convenience  is  obtained. 

Appearances:  David  J.  McCahill  for  complainants;  Kobert 
J.  Dodds  and  A.  W.  Kobertson  for  respondents. 

By  the  Commission:  The  complainant  was  chartered  April 
2,  1908,  for  the  purpose  of  supplying  light,  heat,  and  power  to 
the  borough  of  Ambridge,  and  to  persons,  partnerships,  and 
corporations  residing  therein  or  adjacent  thereto.  It  began  the 
oonstruction  of  its  plant  immediately  thereafter;  has,  so  far  as 
appears,  a  suflScient  plant,  and  has  since  continued,  either  by 
itself  or  its  successors  in  title,  to  furnish  an  adequate  supply  a» 
needed.  On  March  1,  1913,  three  individuals  made  an  Appli- 
cation for  a  charter  for  the  Ambridge  Light  Company,  and  it 
was  approved  by  the  governor,  March  10,  1913.  It  was  enrolled 
in  the  office  of  the  secretary  of  the  commonwealth  on  the  same 
day,  but  was  not  recorded  until  December  22,  1914.  The  Am- 
bridge Light  Company  has  secured  a  franchise  from  the  borough 
of  Ambridge  permitting  it  to  occupy  Beaver  street  in  that  bor- 
ough, where  it  proposes  to  cross  the  lines  of  the  complainant^ 
and  where  it  has  begun  the  erection  of  poles  and  towers  and  the 
construction  of  lines.  It  has  not  obtained  from  the  Commission 
a  certificate  of  public  convenience  evidencing  approval  of  its  in- 
corporation. The  petition  asks  that  the  Commission  order  the 
respondent  to  refrain  from  exercising  or  attempting  to  exercise 
any  of  its  powers  and  privileges  as  a  public  service  corporation, 
"and  further  issue  such  order  as  may  be  necessary  to  prevent  a 
violation  of  the  terms  of  the  Public  Service  Company  law." 

The  answer  of  the  respondent  sets  forth  that  it  "has  lawfully 
begun  the  exercise  of  the  powers  and  privileges"  of  the  charter, 
and  that  the  Commission  'lias  no  jurisdiction  in  the  premises." 
The  facts  of  the  case  raise  the  rather  important  question  as  to 
whether  or  not  a  corporation  to  which  letters  patent  were  issued 
before  the  act  of  July  26,  1913,  became  effective,  but  whose 
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charter  was  not  recorded  until  after  that  date,  is  required  to  se- 
cure a  certificate  of  public  convenience  evidencing  the  Commis- 
sion's approval  of  its  incorporation  before  banning  the  exercise 
of  its  chartered  powers. 

The  act  of  April  29,  1874,  P.  L.  73,  provides  that  the  govern- 
or *  "shall  approve  thereof  [its  application  for  a  charter]  and 
indorse  his  approval  thereon  and  direct  letters  patent  to  issue  in 
the  usual  form  incorporating  the  subscribers  and  their  associates 
and  successors  into  a  body  politic  and  corporate  in  deed  and.  in 
law  by  the  name  chosen,  and  the  said  certificate  shall  be  recorded 
in  the  office  of  the  secretary  of  the  commonwealth.  .  .  .  The 
said  original  certificate  with  all  of  its  indorsements  shall  then 
be  recorded  in  the  office  for  the  recording  of  deeds  in  and  for 
the  county  where  the  chief  operations  are  to  be  carried  on,  and 
from  thenceforth  the  subscribers  thereto  and  their  associates 
and  successors  shall  be  a  corporation,  for  the  purposes  and  upon 
the  terms  named  in  the  said  charter." 

It  must  be  admitted  that  this  language  points  pretty  plainly 
to  the  conclusion  that  the  recording  of  the  certificate  of  incor- 
poration, with  its  indorsements,  was  intended  to  be  a  condition 
precedent  to  corporate  existence.  "From  thenceforth,"  that  is, 
after  such  recording,  "the  subscribers  and  their  successors  shall 
be  a  corporation,"  are  the  words  of  the  act.  It  will  be  observed 
further  that  the  words,  "where  the  chief  operations  are  to  be 
carried  on,"  used  in  connection  with  this  recording,  point  to  the 
future,  and  seem  to  exclude  the  possibility  of  operations  prior 
to  the  recording.  The  respondent's  contention  is  that  the  cor- 
poration is  complete  and, authorized  to  begin  the  exercise  of  its 
powers  and  privileges  when  the  letters  patent  are  issued,  and 
that  the  provisions  for  recording  are  only  directory,  and  not  a 
condition  precedent.  In  the  case  of  Guckert  v.  Haeke,  159  Pa. 
303,  28  Atl.  249,  the  defendants  bought  goods  from  the  plain- 
tiff on  behalf  of  a  corporation  whose  charter  had  not  been 
recorded,  and  without  naming  the  corporation.  Subsequently 
the  plaintiff  accepted  a  note  f rom^he  corporation.  In  reversing 
the  judgment  of  the  court  below,  because  of  incorrect  directions 
to  the  jury.  Chief  Justice  Sterrett  said: 

"It  is  essential  to  the  creation  of  a  corporation  under  an  en- 
abling statute  that  all  material  provisions  should  be  substan- 
P.U.R.1916B. 
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tially  followed.  .  .  .  What  provisions  are  material  must 
be  gathered  from  the  relation  of  each  to  the  purpose  and  scope 
of  the  act  and  when,  therefore,  successive  steps  are  prescribed 
for  the  creation  of  corporations,  these  must  obviously  be  re- 
garded as  imperative. 

"Enabling  statutes  on  the  principle  of  expressio  unius  est 
exclusio  alierius  implicitly  prohibit  any  other  mode  of  doing  the 
act  which  they  authorize;  they  must  be  strictly  construed; 
Sutherland,  Stat.  Constr.  §  454.  Hence,  it  has  been  uniformly 
held  that  requirements  in  respect  of  filing  charters  are  impera- 
tive. .  .  .  It  is  plain,  even  from  a  cursory  reading  of  the 
act  of  April  29,  1874,  P.  L.  73,  that  the  recording  of  the  cer- 
tificate 'in  the  office  for  the  recording  of  deeds  in  and  for  the 
county  where  the  chief  operations  are  to  be  carried  on'  was  in- 
tended to  be  made  one  of  the  conditions  precedent  to  corporate 
existence.  That  was  the  last  of  the  successive  steps  required  to 
be  taken,  and  the  right  to  begin  the  transaction  of  corporate 
business  was  made  to  depend  upon  the  taking  of  that  step. 
Trom  thenceforth'  the  act  expressly  declares  the  subscribers 
and  their  associates  and  successors  'shall  be  a  corporation  for 
the  purposes  and  upon  the  terms  named  in  the  said  charter.'  " 

In  the  case  of  Braddock  v.  Penn  Water  Co.  189  Pa.  p.  370, 
42  Atl.  15,  letters  patent  were  issued  to  the  water  company 
March  18,  1887,  under  the  act  of  1874,  which  conferred  exclu- 
sive franchises  on  water  companies  incorporated  thereunder. 
The  company  failed,  however,  to  record  the  certificate  of  incor- 
poration until  May  3,  1888,  and  meanwhile, the  act  of  June  2, 
1887,  P.  L.  310,  was  passed,  which  so  amended  the  act  of  1874 
that  water  companies  created  thereunder  did  not  acquire  ex- 
clusive francises.  The  supreme  court  held  that  the  corporate 
existence  of  the  water  company  did  not  date  from  the  issuance 
of  the  letters  patent,  but  from  the  date  of  the  recording  of  its 
charter,  and  that  since  its  corporate  existence  did  not  begin 
until  its  charter  was  recorded  on  May  7,  1888,  it  acquired  under 
the  then  existing  law  (act  of  June  2,  1887)  no  exclusive  fran- 
chise. The  supreme  court  affirmed  the  decision  of  the  court 
below  on  the  opinion  of  McClung,  J.,  who  said:  "It  is  plain 
that  the  controlling  question  in  this  case  is.  Did  the  corporate 
existence  of  the  water  companies  begin  March  18,  1887  {when 
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the  letters  patent  issued],  or  not  until  Mav  3,  18S8  [when  the 
charter  of  the  company  was  recorded  in  the  county]  ?  .  .  . 
We  do  not  regard  the  question  as  to  when  the  corporations  be- 
gan to  exist  as  such,  as  open  for  discussion.  It  was  settled  by 
the  case  of  Guckert  v.  Hacke,  supra.  It  is  there  said:  It  h 
plain  even  from  a  cursory  reading  of  the  act  of  April  29,  1874, 
P.  L.  73,  that  recording  of  the  certificate  "in  the  oflSce  for  the 
recording  of  deeds  in  and  for  the  county  where  the  chief  opera- 
tions are  to  be  carried  orf*  was  intended  to  be  made  one  of  the 
conditions  precedent  to  corporate  existence.'  But  if,  as  is  there 
said  in  support  of  the  conclusion,  the  exemption  from  personal 
liability  is  a  matter  of  sufficient  importance  to  call  for  the 
giving  of  notice  by  recording,  with  greater  reason  can  we  base 
an  argument  upon  the  importance  of  tiie  charter  provisions 
granting  and  defining  the  primary  franchises  of  the  corpora- 
tion.'' 

A  number  of  cases  were  cited  by  counsel  for  the  respondent, 
but  they  were  all  cases  of  persons  dealing  with  the  corporation, 
with  knowledge  of  the  fact  liiat  it  had  been  chartered,  and  who 
were,  therefore,  estopped  of  attempts  to  attack  the  charter  in 
collateral  proceedings.  This  proceeding  is  in  neither  of  those 
situations.  The  matter  for  determination  here  is  whether  the 
corporation  must  obtain  a  certificate  of  public  convenience  un- 
der §  2,  article  III.,  of  the  act  of  July  26,  1913.  Section  2 
of  article  III.  of  said  act  provides : 

"Upon  the  approval  of  the  Commission  evidenced  by  its  cer- 
tificate of  public  convenience  first  had  and  obtained  and  not 
otherwise,  it  shall  be  lawful  for  any  proposed  public  service 
company — 

"(a)  To  be  incorporated,  organized  or  created.     .     .    . 

"(b)  To  begin  the  exercise  of  any  right,  power,  franchise  or 
privilege  under  any  ordinance,  municipal  contract?  or  other- 
wise."    [Laws  1913,  p.  1388.] 

Since  under  the  above  recited  cases  the  respondent  company 
cannot  be  regarded  as  having  been  incorporated  or  created  at  the 
time  when  the  above  provisions  of  the  Public  Service  Company 
law  went  into  effect,  it  is  necessary  that  it  obtain  a  certificate 
of  public  convenience  evidencing  the  Commission's  approval  of 
such  incorporation  and  creation. 
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We,  therefore,  think  that  the  respondent  was  required,  before 
beginning  the  exerme  of  any  right,  power,  franchise,  or  privi- 
lege, as  an  incorporated  public  service  company,  to  apply  to  this 
Commission  for  a  certificate  of  public  convenience  approving 
its  incorporation.  ^ 

It  was  contended  in  argimient  by  counsel  for  the  respondent 
that  this  case  was  determined  by  the  decision  of  the  Commission 
in  the  case  of  Pennsylvania  Utilities  Co.  v.  Lehigh  Xav.  Electric 
Co.  No.  200,  Complaint  Docket,  decided  July  9,  1914.  In  that 
case,  however,  the  issues  were  entirely  different,  and  the  case  is 
not  in  point. 

An  order  will  be  made  directing  the  cessation  by  the  respond- 
ent of  the  exercise  of  any  rights,  powers,  franchises,  or  privi- 
leges until  after  the  matter  shall  have  been  in  due  form 
submitted  to  the  Commission  and  a  certificate  of  public  con- 
venience issued. 


inflTED  8TATBS  DISTRICT  COURT,  N.  D.  CALIFORNIA,  SECOND 

DIVISION. 

PALERMO  LAND  &  WATER  COMPANY 

V. 

RAILROAD  COMMISSION  OF  CALIFORNIA  et  al. 

[No.  114.] 

^  (227  Fed.  708.) 

Courts -^  En  joining  water  rates  ^  Exhausting  remedy  through  Cam- 
misaion. 

A  Federal  district  court  wlH  not  entertain  a  suit  to  enjoin  the 
enforcement  of  an  order  by  the  California  Railroad  Commission  fixing 
water  rates,  on  the  ground  that  the  rates  are  confiscatory  and  will  take 
property  without  due  process  of  law,  until  after  the  utility  avails  itself 
of  its  right  to  apply  for  a  rehearing  under  the  Public  Utilities  act, 
which  provides  that  the  order  shall  not  be  actionable  until  an  applica- 
tion for  a  rehearing  has  been  made  by  the  party  aggrieved  and  action 
had  thereon,  although  such  review  will  be  by  the  same  tribunal  that 
made  the  order,  although  the  Commission  has  power  to  order  a  rehear- 
ing upon  its  own  motion,  and  although  an  application  for  a  rehearing 
does  not  operate  to  suspend  ^e  oAer,  the  Commission  having  power 
to  make  the  sui^pension  pending  a  rehearing. 

[February  8,  1916.] 
F.U.R.1916B. 
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Motion  to  dismiss  a  suit  by  the  Palermo  Land  &  Water  Com- 
pany to  enjoin  the  enforcement  of  an  order  by  the  California 
Railroad  Commission  fixing  water  rates;  motion  granted  withr 
out  prejudice. 

Appearances :  McCutchen,  Olney  &  Willard^  for  plaintiff ;  Max 
Thelen  and  Douglas  Brookman  for  defendants. 

Van  Fleet,  District  Judge,  delivered  the  opinion  of  the 
court : 

The  bill  seeks  a  final  decree  avoiding  an  order  of  the  defend- 
ant Commission,  made  in  the  exercise  of  power  conferred  by  the 
Public  Utilities  act  of  the  state  (Stat,  of  Cal.  [Ex.  Sess.]  1911, 
p.  18),  fixing  plaintiff's  water  rates,  on  the  ground  that  such 
rates  are  confiscatory  and  will  take  plaintiff's  property  without 
due  process  of  law;  and  it  asks  for  an  injunction  enjoining  en- 
forcement of  the  order  pendente  lite.  The  defendant  has  moved 
to  dismiss  the  bill  on  the  ground  that  the  action  is  prematurely 
brought. 

Section  66  of  the  Public  Utilities  act^provides  that  after  any 
order  or  decision  by  the  Commission  any  party  pecuniarily  in- 
terested may  apply  to  the  Commission  for  a  rehearing  in  the 
matter,  and  that  "no  cause  of  action  arising  out  of  any  order 
or  decision  of  the  Commission  shall  accrue  in  any  court  to  any 
corporation  or  person  unless  such  corporation  or  person  shall 
have  made,  before  the  effective  date  of  said  order  or  decision, 
application  to  the  Commission  for  a  rehearing." 

The  bill  fails  to  disclose  that  any  application  wa^made  for  a 
rehearing  in  the  present  case,  and  it  was  conceded  at  the  argu- 
ment that  no  such  application  had  been  interposed. 

It  is  contended  by  the  defendants,  and  I  think  correctly  so, 
that  the  facts  bring  the  case  within  the  principles  of  Prentis  v. 
Atlantic  Coast  Line  Co.  211  U.  S.  210,  53  L.  ed/  150,  29  Sup. 
Ct.  Eep.  67.  There  the  Constitution  and  laws  of  Virginia  vest- 
ed the  power  to  fix  rates  for  public  utilities  in  a  state  Commis- 
sion, but  provided  that  any  party  deeming  himself  aggrieved 
should  have  the  right  of  appeal  from  the  action  of  the  Commis- 
sion to  the  court  of  appeals  a£  the  state,  which  latter  tribunal 

was  vested  with  power  to  review  the  order  of  the  Commission, 
P.U.R.1916B. 
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and  if  found  to  be  unjust  to  itself  make  such  order  fixing  rates 
as  in  its  judgment  should  have  been  made  by  the  Commission 
in  the  first  instance.  The  state  Commission  having  made  its 
order  fixing  the  rates  there  complained  of,  the  railroads  affected, 
without  availing  themselves  of  the  right  of  appeal  to  the  court 
of  last  resort  of  the  state,  filed  their  bills  in  the  circuit  court  of 
the  United  States  to  have  the  enforcement  of  the  order  enjoined 
on  grounds  precisely  similar  to  those  involved  here.  An  in- 
junction having  been  granted,  the  Commission  appealed  to  the 
Supreme  Court,  where  it  was  held  that,  regardless  of  the  form 
of  the  tribunal  or  its  general  judicial  powers,  the  fixing  of  rates 
is  a  legislative,  and  not  a  judicial,  act,  and  that  a  party  injured 
by  such  order,  no  matter  wh^t  the  form  of  the  proceeding  in 
which  it  is  made,  may  not  at  the  proper  time  be  debarred  from 
having  it  judicially  reviewed,  but  that,  the  railroads  having 
failed  to  avail  themselves  of  the  right  of  appeal  afforded  them 
by  the  state  law  before  filing  their  bills,  the  proceedings  were 
premature  and  could  not  be  entertained. 

This  is  rested,  not  only  upon  well-settled  principles  of  equity 
jurisprudence,  but  \ipon  the  dictates  of  comity  as  well;  that 
where  a  state  has  provided,  as  is  its  right,  a  complete  legislative 
scheme  for  the  fixing  of  rates,  those  rights  should  not  be  inter- 
fered with,  nor  the  proceedings  of  the  state  arrested,  until  the 
last  legislative  step  has  been  taken,  and  it  may  definitely  be  seen 
whether  the  act  of  the  state  as  a  finality  ignores  or  infringes 
upon  the  rights  of  the  complaining  party;  that  until  such  time 
it  cannot  be  said  that  the  state  authorities  have  violated  those 
rights,  or  refused  to  observe  them,  and  until  that  stage  is  reached 
it  is  not  within  the  province  of  the  Federal  courts  to  interfere. 
As  aptly  and  tersely  put  by  the  chief  justice  in  his  concurring 
opinion :  * 

"The  transaction  must  be  complete,  and  jurisdiction  cannot 
be  rested  on  hypothesis.  A  fortiori,  this  must  be  so  where  Fed- 
eral courts  are  asked  to  interfere  with  the  legislative,  executive, 
or  judicial  acts  of  a  state,  unless  some  exceptional  and  imper- 
ative necessity  is  shown  to  exist,  which  cannot  be  asserted  here. 
Moreover,  this  is  demanded  by  comity,  and  what  comity  requires 
is  as  much  required  in  courts  of  justice  as  in  anything  else. 
.     .     .     And  as  applied  to  Federal  interference  with  state  acta, 
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observance  of  this  rule  of  comity  should  be  regarded  as  an  ob- 
ligation. It  is  recognized  as  such  by  §  720  of  the  Revised  Stat- 
utes." 

These  considerations  have  application  and  controlling  effect 
in  the  present  case.  It  can  with  no  more  propriety  be  said  here 
that  the  proceedings  of  the  state  Commission  were  complete 
without  an  opportunity  to  revise  its  order  on  petition  for  re- 
hearing, than  that  the  order  of  the  Virginia  Commission  was 
final  without  the  exercise  of  the  revisory  power  of  the  court  of 
appeals.  The  right  and  opportunity  to  correct  any  injustice  or 
imperfection  in  its  order  before  having  it  assailed  is  as  impera- 
tive here  as  was  the  right  of  the  Virginia  Commission  to  have 
its  order  reviewed  by  its  court  of  last  resort.  It  is  the  last 
legislative  step,  and  without  it  its  action  is  incomplete.  Xor 
are  the  cases  to  be  distinguished  by  the  fact  that  there  the  appeal 
was  to  a  separate  tribunal,  while  here  the  tribunal  is  the  same. 
The  principle  applies  equally  in  both  cases.  As  made  plain  by 
the  Supreme  Court,  the  function  of  the  court  of  appeals,  under 
the  Constitution  and  laws  of  Virginia  governing  the  fixing  of 
rates,  was  no  less  a  legislative  act  because  committed  to  a  tri- 
bunal exercising  in  other  respects  high  judicial  powers.  It  was 
still  but  a  part  of  a  legislative  scheme  to  accomplish  legislative 
ends.  It  can  make  no  possible  difference,  therefore,  in  the  ap- 
plication of  the  principle  that  here  the  right  of  review  or  re- 
consideration is  committed  to  the  same  body  by  whom  the  order 
is  originally  made.  Being  but  a  l^islative  act,  it  is  as  com- 
petwit  for  the  Conunission  to  review  and  correct  its  order  as  it 
would  be  were  that  function  committed  to  any  other  body;  and 
it  should  be  afforded  that  opportunity. 

Nor  can  it  make  any  difference  in  the  present  inquiry  if,  as 
contended  by  the  plaintiff,  the  Utilities  act,  properly  construed, 
gives  the  Commission  power  to  order  a  rehearing  upon  its  own 
motion.  It  is  not  required  to  take  any  such  step,  while  the  act 
expressly  provides  that  the  order  shall  not  be  deemed  final  or 
actionable  until  an  application  for  a  rehearing  has  been  made 
by  the  party  aggrieved  and  action  had  thereon.  It  is  further 
said,  in  effect,  that  an  application  for  rehearing  is  not  effectual 
to  arrest  the  taking  effect  of  the  order,  since  under  §  66  of  the 
Utilities  act  such  application  does  not  automatically  suspend 

P.U.R.1916B. 
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its  operation,  and  that  therefore,  notwithstanding  such  appli- 
cation, it  would  be  within  the  power  of  the  Commission,  by  a 
failure  or  refusal  to  act  upon  it  until  after  the  date  of  the  taking 
effect  of  its  order,  to  defeat  plaintiff's  rights  and  render  it  sub- 
ject to  the  terms  of  the  order,  with  its  pains  and  penalties,  with- 
out an  opportunity  to  have  it  judicially  reviewed.  But  obviously 
there  is  nothing  of  substance  in  this  suggestion.  The  Commis- 
sion is  expres^  given  power  to  suspend  its  order  pending  a 
rehearing,  and  it  is  to  be  presumed  that  it  would  do  so  in  any 
case  where  required  to  maintain  the  status  quo.  It  certainly 
will  not  be  presumed  that  it  will  so  undertake  to  palter  with  the 
rights  of  a  party  as  to  jeopardise  his  remedy,  nor  could  it  do  so 
with  success.  It  is  not  within  the  power  of  the  state  to  defeat 
the  right  of  a  party  to  have  such  an  order  judicially  reviewed 
after  it  has  reached  a  justiciable  stage.  This  principle  is  em- 
phasized in  the  Prentis  Case.  If,  therefore,  in  a  case  where  the 
party  has  presented  his  petition  for  rehearing,  thus  doing  all 
that  he*  can  or  is  required  to  do  to  protect  his  rights,  those  rights 
should  be  threatened  through  the  failure  or  refusal  of  the  Com- 
mission to  act,  it  cannot  be  doubted  that  a  court  of  equity  would 
deem  the  case  one  ripe  for  its  interposition. 

In  this  case,  however,  the  Commission  has  expressly  dechired 
at  the  bar  and  in  its  brief  its  readiness  to  entertain  an  applica- 
tion for  a  rehearing  of  the  present  order,  notwithstanding  the 
lapse  of  the  usual  time  given  for  the  purpose,  and  has  intimated 
its  readiness  to  suspend  the  effect  of  the  order  until  such  petition 
can  be  passed  upon.  Should  such  application  be  made,  and  re- 
lief denied  for  any  reason,  plaintiff  will  then  be  in  a  position 
to  seek  a  judicial  review  of  the  order ;  but  the  present  bill  must, 
for  the  reasons  indicated,  be  regarded  as  premature. 

There  is  nothing  in  Detroit  &  M.  R.  Co.  v.  Michigan  R. 
Commission,  235  U.  S.  402,  59  L.  ed.  288,  35  Sup.  Ct.  Rep. 
126,  just  decided  (December  14,  1914),  tending  to  affect  or 
modify  these  views- 

The  motion  to  dismiss  is  granted,  without  prejudice,  however 

to  the  right  of  the  plaintiff  to  renew  its  application  here,  rfiould 

the  circumstances  require^ 

Appeal  dismissed  in  —   CO.  A.  — ,  225  Fed.  1022. 
P.DJt.l916B. 
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WISCONSIN  RAILROAD  COMMISSION. 

IN  EE  RIVERVIEW  TELEPHONE  COMPANY. 

Bates -^  Telephone  ^  Increase  disallowed -^Inefficient  service -^  FaiU 
ure  to  develop  service. 

.  1.  A  telephone  company  will  not  be  permitted  to  increase  its  rates 
on  a  line  serving  only  a  few  subscribers,  giving  inadequate  service  and 
yielding  an-inadequate  return^  until  adequate  servic^is  established  and 
a  reasonable  effort  is  made  to  secure  additional  subscribers. 

Payment  —  Telephone  —  Payment  in  advance. 

2.  A  rule  requiring  payment  of  telephone  rental  in  advance  for  a 
reasonable  period  may  be  established. 

Payment  —  Telephone  —  Enforcement  —  Disconnection. 

3.  A  rule  requiring  payment  of  telephone  rental  in  advance  may  be 
enforced  by  cutting  off  service  if  payment  is  not  made  upon  reasonable 
notice. 

Discrim^ination -^  Telephones  ^  Payment  in  advance. 

4.  A  rule  requiring  payment  of  telephone  rental  in  advance  should 
apply  to  all  subscribers. 

Service  ^' Telephones -^  Repairs  hy  subscribers, 

5.  A  telephone  company  should  not  permit  subscribers  to  make 
repairs  and  replacements  and  deduct  the  cost  thereof  from  the  rental, 
since  such  practice  is  contrary  to  the  interests  of  good  service. 

[December  30,  1915.] 

Application  of  the  Eiverview  Telephone  Company  for  au- 
thority to  increase  its  rates,  tolls,  and  charges,  and  investigation 
of  the  service  on  motion  of  the  Commission;  application  dis- 
missed on  the  ground  that  the  service  was  inefficient  and  that  no 
effort  had  been  made  to  secure  additional  subscribers,  and  or- 
dered that  adequate  service  be  given. 

[1]  By  the  Commission:  The  application  of  the  Riverview 
Telephone  Company  sets  forth  Aat  its  line  extending  north  of 
Fairchild  is  12  miles  long  and  serves  five  subscribers,  and  that 
the  existing  rate  is  $1  per  moni^  payable  in  advance.  It  is 
alleged  that  the  revenue  under  this  rate  is  wholly  insufficient 
for  maintenance  and  for  securing  a  reasonable  return  on  the  in- 
vestment. 

The  applicant,  therefore,  asks  for  authority  to  put  into  effect 
a  rate  of  $4.50  per  quarter,  payable  quarterly  in  advance,  and 
a  rule  providing  that  in  case  payment  is  not  made  at  the  office 
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of  the  Anderson  Land  Company  at  Fairchild  within  fifteen  days 
of  the  beginning  of  each  quarter  service  shall  be  disconnected 
from  the  delinquent  subscriber,  and  that  after  disconnection,  re- 
connection  shall  only  be  made  on  the  payment  by  said  subscriber 
of  a  $2  reconnection  fee. 

Prior  to  the  filing  of  the  application  for  authority  to  increase 
rates,  the  Commission  had  received  informal  complaints  with 
reference  to  the  adequacy  of  the  service  rendered  by  the  Eiver- 
view  Telephone  Company,  and  had  caused  a  preliminary  in- 
vestigation to  be  made.  It  was  therefore  deemed  advisable  to 
order  a  hearing  with  respect  to  the  service. 

Both  matters  were  heard  at  the  same  time  and  place,  namely, 
at  Fairchild,  on  October  28,  1915.  Carl  N.  Hill  appeared  for 
the  Kiverview  Telephone  Company;  D.  W.  Shoudy  appeared 
for  himself  and  others  similarly  situated. 

The  Kiverview  Telephone  Company  owns  three  telephone 
lines,  two  of  which  enter  Stanley  and  are  switched  at  the  ex- 
change of  the  local  telephone  company  in  that  city.  The  other 
line  is  a  metallic  circuit  connected  with  the  exchange  of  the 
Central  Wisconsin  Telephone  Company  at  Fairchild,  and  its 
switching  service  is  performed  by  that  company.  It  extends 
northward  to  I.  Shoudy's  place,  a  distance  of  about  10|  miles. 
It  was  constructed  in  1907  for  the  purpose  of  assisting  in  the 
development  of  the  country  for  agriculture.  A  repairman  is 
employed  to  take  care  of  the  lines  which  enter  Stanley,  and  he 
has  occasionally  remedied  "trouble"  on  the  Fairchild  line;  but 
it  is  evident  that  the  Fairchild  line  has  been  allowed  to  de- 
teriorate and  that  no  person  has  been  directly  responsible  for 
its  maintenance.  The  management  has  also  failed  to  collect 
rentals  promptly  and  to  mate  reasonable  efforts  to  secure  ad- 
ditional subscribers.  The  six  or  seven  subscribers  on  the  line 
have  received  such  admittedly  poor  service  that  other  residents 
of  the  vicinity  have  hesitated  to  become  subscribers.  All  of  the 
six  subscribers,  who  testified,  stated  that  they  would  discontinue 
the  service  if  a  higher  rate  should  be  charged. 

From  the  testimony  and  from  the  report  of  our  inspector  it 
appears  that  with  good  service  and  proper  soliciting,  a  total  of 
twelve  or  more  subscribers  can  be  secured  at  the  rate  of  $1  per 
month.    With  ten  or  twelve  subscribers  at  the  existing  rate,  it 
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should  be  possible,  with  competent  management,  to  properly  main- 
tain the  line  and  secure  a  reasonable  return  on  the  value  of  the 
property.  The  Commission  will  not  authorize  any  increase  in 
rates  until  adequate  service  has  been  established,  and  until  a  rea- 
sonable effort  has  been  made  to  secure  all  subscribers  possible  in 
the  territory  served.  If  the  Riverview  Telephone  Company 
should  prove  unable  to  give  satisfactory  service  after  a  reason- 
able trial  period,  the  Commission  will  not  then  oppose  the  ex- 
tensictti  of  the  line  of  a  competing  telephone  company  into  the 
district  in  question. 

[2-4]  In  order  to  insure  the  prompt  payment  of  rental  the 
company  may  establish  a  rule  requiring  payment  in  advance 
for  a  reasonable  period,  and  may  enforce  the  rule  by  cutting  off 
the  service  of  subscribers  if  the  rental  is  not  paid  upon  reason- 
able notice.  The  rule  should  apply  to  all  subscribers  without 
discrimination,  and  should  be  filed  with  the  Commission,  (Re 
Richland  Teleph.  Co.  16  Wis.  R.  C.  R.  740-745.) 

The  Riverview  Telephone  Company  admits  that  its  service  is 
inadequate,  and  it  is  unnecessary,  therefore,  to  review  the  testi- 
mony in  that  respect.  The  Fairchild  line  should  be  thoroughly 
overhauled  and  repaired,  and  the  instruments  tested  and  re- 
placed where  necessary.  Many  poles  will  have  to  be  reset  or 
replaced.  A  number  of  the  cross-arms  are  broken,  and  must  be 
replaced  by  other  cross-arms  or  by  brackets.  New  batteries  are 
needed  at  practically  all  stations.  Some  competent  person 
should  be  made  definitely  responsible  for  keeping  the  line  in 
repair,  and  subscribers  should  be  informed  as  to  how  to  reach 
him  conveniently  in  case  of  an  interruption  or  defect  in  the 
service. 

[5]  The  practice  of  allowing  subscribers  to  make  repairs  and 
replacements,  and  deduct  the  cost  thereof  from  the  rental,  is 
contrary  to  the  interests  of  good  service,  and  should  be  discon- 
tinued. 

It  is  therefore  ordered  that  the  application  of  the  Riverview 
Telephone  Company  for  authority  to  increase  its  rates  be  and 
the  same  is  hereby  dismissed. 

It  is  further  ordered  that  said  Riverview  Telephone  Company 

overhaul  and  place  in  proper  condition  for  adequate  service  its 

^  Fairchild  line  and  the  instruments  connected  therewith,   and 
P.U.R.1916B. 
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thereafter  maintain  in  proper  condition  the  lines,  instniments, 
and  other  equipment  used  on  its  entire  system,  and  make  sucli 
tests  and  inspections  as  are  necessary. 

It  is  further  ordered  that  said  Rivervipw  Telephone  Company 
otherwise  fully  comply  with  the  rules  for  telephone  service  fixed 
ia  our  order  of  August  13,  1914,  copy  of  which  is  attached 
hereto  and  made  a  part  thereof. 

Sixty  days  is  considered  a  reasonable  time  within  which  to 
comply  with  this  order. 

Eailroad  Commission  of  Wisconsin,  by  Walter  Alexander, 
Halford  Erickson,  Carl  D.  Jackson,  Commissioners. 


INDIANA  PUBLIC  SERVICE  COMMISSION. 

W.  H.  PECK  et  al. 

V. 

INDIANAPOLIS  LIGHT  &  HEAT  COMPANY. 
[No.  68.] 

Valuation  —  Elements  considered. 

1.  In  determining  the  present  value  of  property  for  rate  making, 

consideration  was  given  to  the  original  cost,  the  cost  of  reproduction 

less  depreciation,  the  assessed  value,  and  the  value  of  outstanding  stocks 

and  bonds. 

« 
Valuation  —  Land  —  Riparian   rights. 

2.  The  substantial  permanent  value  of  a  riparian  right  necessary 
for  the  operation  of  an  electric  utility  should  be  included  in  ascertain- 
ing the  cost  of  reproduction  of  land. 

Valuation  ^^  Cost  of  reproduction  -^  Method  of  estitnating, 

3.  The  cost  of  reproduction  less  depreciation  of  utility  property 
should  be  estimated  as  a  reasonably  prudent  and  careful  contractor 
would  make  an  estimate  with  the  view  of  reproduction  under  the  physi- 
cal conditions  existing  when  the  property  was  first  constructed  and 
under  present  prices  for  material  and  labor,  without  minutiiB  of  detail. 

Valuation  —  Cost  of  reprodxwtion  —  Application  of  theoi*y, 

4.  The  theory  of  the  cost  of  reproduction  less  depreciation  is  not 
reasonably  applied  by  determining  the  value  of  overy  possible  element 
entering  into  construction  cost  of  each  particular  item,  and  then  adding 
an  arbitrary  percentage  to  cover  contingencies. 

Foluat ton  —  Scrap  value  ^^  Definition, 

'  5.  Scrap  value  of  property  is  the  Market  value  of  junk  over  and 
P.U.R.1916B. 
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above  the  cost  of  removal  and  transportation  to  the  market,  or  what  a 
purchaser  will  pay  for  the  property  on  its  disintegrated  condition. 
Valuation  —  Sal/vage  value  —  Definition, 

6.  Salvage  value  is  the  worth  of  properly  that  is  no  longer  smtt- 
iceable  as  part  of  a  plant  but  which  has  a. usable  value  in  excess  of 
scrap  value. 

Evidence -^  Weight -^  Cost  of  polen  —  Human  experience, 

7.  The  reliability  of  evidence  of  the  cost  of  setting  poles  in  plaoe 
must  be  determined  in  the  light  of  the  conunon  knowledge  of  men  as 
to  the  amount  of  such  work  that  a  reasonably  competent  man  can  per- 
form in  a  day. 

Depreciation  —  General  equipment. 

8.  An  allowance  of  from  10  to  65  per  cent  for  depreciation  of  office 
furniture,  equipment  of  stores  department,  wagons,  drays,  motor  ve- 
hicles, and  other  general  equipment,  was  held  excessive  as  compared 
with  one  from  10  to  45  per  cent,  in  fixing  the  reproduction  cost  of  elec- 
tric property  less  depreciation. 

Valuation  —  Paving, 

9.  An  allowance  for  paving  actually  cut  wag  included  in  fixing  the 
reproduction  cost  of  electrical  property,  less  depreciation. 

Valuation -^  Engineering,  superintendence,  interest  durittjg  constrtu;- 
tion,  contingencies  ^~  Theory  of  allowance, 

10.  An  allowance  for  engineering,  superintendence,  interest  during 
construction,  and  contingencies  was  included  in  fixing  the  reproduction 
cost  of  utility  property  less  depreciation,  on  the  theory  that  such  items 
represent  expenses  incurred  in  building,  and  not  on  the  theory  that 
they  are  intangibles. 

Valuation '^Overhead   charges -^  Opinion    evidence   of    expert   engi' 
neer, 

11.  Opinion  evidence  by  expert  engineers  on  the  cost  of  engineering, 
superintendence,  interest  during  construction,  and  contingencies  may  be 
considered  in  including  an  allowance  for  such  items  in  fixing  the  cost 
of  reproduction  of  a  plant,  less  depreciation,  keeping  in  mind  that  re- 
production value  is  but  one  of  several  elements  to  be'  considered  in  a 
rate  valuation  and  giving  more  weight  to  utility  records. 

Valuation  ^~  Overhead  charges -^  Percentage  allowance, 

12.  An  allowance  of  13  per  cent  for  engineering,  superintendence,  in- 
terest during  construction,  and  ccmtingencies  was  included  in  fixing  the 
reproduction  cost  of  an  electrical  plant  less  depreciation. 

Valuation  —  Material  and  supplies  —  Amount. 

13.  An  allowance  of  $130,000  for  material  and  supplies  was  in- 
cluded in  fixing  the  reproduction  cost  less  depreciation  of  an  electrical 
utility  having  more  than  30,000  customers,  a  comparatively  large  com- 
mercial lighting,  and  a  comparatively  small  power  and  heat  business, 
annual  gross  earnings  of  nearly  $1,500,000,  and  whose  entire  property 
cost  $4,852,777  to  reproduce  less  depreciation. 

Valuation ---Worleing  capital-^ What  constitutes. 

14.  Working  capital  includes  material  and  supplies,  unsold  finished 
products,  and  bills  and  accounts  receivable  as  well  as  cash  on  hand. 
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Valuation  —  Working  capital  —  Amount. 

15.  Working  capital  should  be  BuflBciently  large  to  defray  current 
expenses  and  to  purchase  supplies  without  borrowing  or  anticipating 
revenues.  •  ^ 

Valuation  —  Working  capital  —  Cash, 

16.  No  allowance  should  be  made  for  cash  as  working  capital  in 
fixing  the  reproduction  cost  of  a  utility,  unless  the  cash  is  on  hand 
and  available  for  use. 

Valuation '^Worlcing  capital'^ Amount. 

17.  An  allowance  of  $125,000  for  working  capital,  exclusive  of  stores 
and  supplies,  was  made  for  an  electric  utility  whose  entire  reproduction 
cost  less  depreciation  was  fixed  at  $4,852,777. 

Valuation  —  Co^  of  reproduction  less  depreciation  —  Vse  of, 

18.  The  cost  of  reproduction  less  depreciation  is  not  a  determination 
of  the  value  of  utility  property  in  rate  making,  but  is  merely  a  device  to 
aid  in  determining  the  fair  value. 

Valuation  —  Stocks  —  Factors  affecting. 

19.  Electric  light  and  power  stocks  that  will  yield  an  annual  net 
return  of  7  per  cent  on  their  par  value  will  be  valued  at  more  than 
par  in  considering  the  value  of  securities  in  a  rate  valuation. 

Valuat€on'^  Going  value -^  Right  to-^Tlieory  of, 

20.  The  fact  that  a  utility  is  a  live  and  going  concern  may  give  it 
a  going  value  for  rate  making  althpugh  early  losses  have  been  recouped. 

Falucrtlon  —  Elements  considered, 

21.  In  determining  the  fair  value  of  property  for  rate  making,  con- 
sideration was  given  to  the  cost  of  reproduction  less  depreciation,  the 
original  cost  plus  additions  and  betterments,  the  value  of  the  stocks 
and  bonds,  the  earnings,  and  the  history  of  the  plant,  including  its  suc- 
cesses and  failures,  its  profits  and  losses,  and  whether  it  has  a  monopoly 
or  has  competition. 

Valuation  —  Going  value  —  Amount, 

22.  The  siun  of  $400,000  was  allowed  for  going  value  of  an  electric 
utility  that  had  30,000  customers,  an  annual  gross  revenue  of  nearly 
$1,500,000,  had  paid  substantial  dividends  for  ^  number  of  years,  and 
would  cost  $4,852,777  to  reproduce  less  depreciation,  exclusive  of  going 
value,  although  early  losses  had  been  recouped. 

Valuation '^Pnyperty  not  tiseful. 

23.  No  allowance  will  be  made  in  a  rate  valuation  for  an  invest- 
ment in  coal  lands  that  are  neither  used  nor  useful  in  producing  heat, 
light,  or  power;  nor  for  property  that  will  cease  to  be  used  or  useful 
upon  a  mimicipal  lighting  contract  being  transferred  to  another. 

Apportionment^  Value '^Property  in  several  departments. 

24.  In  fixing  rates  for  electric  light  and  power,  the  value  of  property 
used  for  steam  heating  must  be  separated  from  the  total  value. 

Return  —  Electricity  —  Amount  —  Competition  —  Surpltts   invested, 

25.  An  electric  utility  was  allowed  a  return  of  7  per  cent  where 
it  had  vigorous  competition,  although  only  6  per  cent  would  have  been 
allowed  if  the  company  had  a  monopoly  of  the  field,  in  view  of  the 
fact  that  a  large  surplus  from  earnings  was  invested  in  the  plant. 

P.UJ1.1016B. 


Digitized  by 


Google 


448  INDIANA  PUBLIC  SERVICE  COMMISSION. 

Depreciation  ^'Correlation   between  maintenance  and  depreciation, 

26.  Only  a  relatively  small  provision  should  be  made  for  deprecia- 
tion where  a  relatively  large  allowance  is  made  for  maintenance. 

Accountijtg  —  Fire  loaa  —  Appraised  expense  —  Uniform  classification 
of  accounts. 

27.  A  fire  loss  should  be  accounted  for  under  the  title,  ''Contingen- 
cies Extraordinary,"  and  an  appraisal  expense  under  "Public  Service 
Expense/'  under  the  Indiana  uniform  classification  of  accounts  for  elec- 
tric utilities. 

Return  —  Expense  —  Fire  loss  —  Amortization, 

28.  A  substantial  fire  loss  and  an  appraisal  expense  should  be  liqui- 
dated during  a  series  of  years,  and  not  charged  to  the  operating  expense 
of  any  one  year. 

Depreciation '-' Electric  conduits  ^  Future  inadequacy. 

29.  Future  inadequacy  is  the  only  justification  for  any  allowance 
for  depreciation  of  indestructible,  underground  electric  conduits. 

Depreciation  ^  Electric  plant  ^~  Nondepreciable  and  slightly  depre* 
ciable  items. 

30.  Real  estate,  working  capital,  exclusive  of  stores  and  supplies, 
and  scrap  value  of  an  electric  light  and  power  company,  do  not  depre- 
ciate; and  underground  conduits,  cable  mains,  tools,  stores,  and  sup- 
plies depreciate  very  slightly. 

Depreciation '^  Electric   plant -^  Percentage   allowance -^  Factors   af' 
fecting. 

31.  An  allowance  for  depreciation  of  only  3  per  cent  of  a  total 
present  value  of  $5,250,000  of  an  electric  light  and  power  company  was 
made  in  estimating  expenses,  where  such  value  included  nondepreciable 
items  valued  at  $950,000  and  items  that  depreciate  very  slightly  valued 
at  $670,000. 

Discrimination'-' Rates '-^Electricity'^  Large,    off'pealCf    and   Sunday 
users. 

32.  Rate  concessions  may  be  given  large  users,  off-peak  users,  and 
Sunday  users  of  electric  light  and  power,  to  further  continuous  opera- 
tion of  the  plant,  and  to  preclude  large  users  from  installing  private 
plants. 

Rates --^  Competitive  operation  no  ground  for  increase. 

33.  Competitive  operation  cannot  be  considered  for  the  piu'pose  of 
increasing  rates. 

Return -^  Expenses  ^  Commission  expense  in  rate  proceeding. 

34.  A  utility  is  required  in  Indiana  to  reimburse  the  state  for 
Commission  expenses  in  a  rate  proceeding. 

[July  30,  1915.] 
Petition  by  W.  H.  Peck  and  others,  praying  that  just  and 
reasonable  electric  light  and  power  rates  be  established  for  the 
Indianapolis  Light  &  Heat  Company.  The  cost  of  reproduction 
less  depreciation  was  found  to  be  $4,852,777,  the  original  cost 
to  be  $5,400,000,  the  present  value  of  stocks  and  bonds  to  be 
$6,000,000,  the- assessed  value  to  be  $2,245,100,  the  going  value 
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to  be  $400,000,  the  present  value  of  all  useful  proper^  to  "be 
$5,625,000,  and  the  value  for  fixing  electric  light  and  power 
rates  to  be  $5,250,000.  The  existing  rates  were  held  to  be  un- 
reasonable and  discriminatory,  and  a  new  schedule  was  ordered, 
estimated  to  be  sufficient  to  provide  for  a  return  of  7  per  cent, 
depreciation  of  3  per  cent,  as  well  as  for  taxes  and  operating 
expenses.  Rules  and  regulations  were  prescribed  defining  light 
and  power  service,  the  unit  of  demand,  the  unit  of  measurement, 
assessed  demand,  and  measured  demand;  and  regulating  con- 
tract riders,  temporary  service,  contract  substitution,  future  rate 
reductions  and  terms  and  conditions  of  service. 

Duncan^  Chairman:  A  proper  petition  was  filed  with  the 
Public  Service  Commission  of  Indiana  on  the  6th  day  of  June, 
1913,  asking  the  Commission  to  establish  just  and  reasonable 
rates  to  be  charged  by  the  Indianapolis  Light  &  Heat  Company 
for  light  and  power.  A  supplemental  petition  charged  the  com- 
pany with  discriminations. 

Notice  of  the  filing  of  the  petition  was  given  to  the  company. 

Our  accountants  audited  the  books  of  the  company,  and  filed 
a  report  December  3,  1913.  Our  staff  valued  the  property  of  the 
company  and  filed  a  report  July  6,  1914.  Sloan,  Huddle, 
Feustel,  &  Freeman  appraised-  the  property  for  the  company. 
A  copy  of  the  audit  and  of  the  appraisal  were  each  delivered  to 
the  petitioners,  to  the  company,  and  to  the  city  of  Indianapolis. 
The  company  filed  many  exceptions  to  the  valuation  made  by  the 
staff.  The  petitioners  excepted  to  the  staff's  appraisal  of  so  much 
of  the  property  as  was  used  for  municipal  lighting. 

The  hearing  of  this  cause  began  August  27,  1914,  in  the  senate 
chamber,  in  the  capitol.  The  petitioners  were  represented  by 
Jesse  C.  Moore;  the  city,  by  William  A.  Pickens,  Corporation 
Coimsel;  the  company,  by  Charles  N.  Thompson,  Elmer  E. 
Scott,  and  Olin,  Butler,  Stebbins,  Curckett,  &  Stroud. 

A  great  volume  of  testimony  was  heard  by  the  Commission. 
The  report  of  our  accountants,  the  appraisal  by  the  staff,  and  the 
valuation  made  by  the  experts  employed  by  the  company,  were 
each  introduced  in  evidence. 

[1]  In  the  light  of  all  the  evidence  heard  we  will  determine 

the  present  value  of  the  property  of  the  company  that  is  used  and 

useful  for  the  conveniwice  of  the  public.    We  will  determine : 
P.U.R.19166.  it 


Digitized  by 


Google 


460 


INDIANA  PUBUC  SERVICE  COMMISSION. 


1.  The  cost  of  reproduction  less  depreciation. 

2.  The  (original  cost. 

3.  The  value  of  all  outstanding  stocks  and  bonds, 

4.  The  assessed  value  of  the  properly. 

I.  Cost  of  Reproduction  New  Less  Depredation. 

The  final  summary  of  the  staff  is  shown  in  table  I. ;  of  Sloan 
&  Company  in  table  II.;  of  Vaughn,  Myer,  &  Sweet,  for  the 
distribution  system,  in  table  III. 

TABLE  I. 


A.  Land  

B.  Transmission  and  distribntion,  electric 

B.  Transmission  and  distribution,  steam.. 

C.  Buildings  and  miscellaneous  structures 

D.  Plant  equipment 

E.  General 

F.  Paving 

Total 

Add  129^— See  note  below 

H.    Material  and  supplies 

Total 


Oogtof 
ReprodnctSon 


$4,893,881 


OoBtLess 
DepreciatloD 


$    300,340 

$    300,340 

2,010,457 

1,588,929 

213,595 

194,397 

331,190 

291,372 

1,296,026 

937,716 

39,258 

24,710 

60,065 

42,046 

$4,250,931 

$3,379,510 

510,112 

405,541 

132,888 

132,838 

$3,917,889 


Note. — ^Addition  of  12%  to  cover  engineering,  superintendence,  interest 
during  construction,  contingencies,  etc 

TABLE  n. 


COBt  of 

BeproductioD 

CoetLees 
Depreciation 

Land 

$    353,550 

469,790 

1,258,983 

2,785,322 

40,247 

$    353.550 

BuildinfiTS  and  structures 

408,008 

934,960 

2,169,208 

33,316 

Plant  eauinment 

Transmission  and  distribution 

General  eauinment 

Total 

$4,907,892 
736,184 

$3,899,042 
584,856 

Add  15% 

Total 

$5,644,076 
121,915 

$4,483,898 
121,915 

Stores  and  supplifts , 

Total 

$5,765,991 
138,085 

$4,605,813 
138,085 

Working  capital,  exclusive  of  stores  and 
supplies 

Total 

$6,904,076 
100,000 

$4,748,898 
100,000 

Coal    landSr ,.  r       t   ......  r  »,       r  .,.,,. . 

Total 

$6,004,076 

$4,843,898 
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TABLE  IIL 


Total  transmission  and  distribution  system 


Cost  of 
fieproductioD 


$2,522,302 


OostLees 
Depreciation 


$1,930,420 


[2]  1.  Land. — In  the  oJ)eration  of  the  company's  plant  a  very 
large  quantity  of  water  is  used.  The  company  has  a  contract 
with  the  Indianapolis  Water  Company,  which  allows  it  to  draw 
from  the  canal,  and  return  to  it,  under  certain  circumstances,  not 
exceeding  50,000,000  gallons  of  water  per  day,  for  which  the 
company  agrees  to  pay  56^  cents  per  million  gallons.  The  com- 
pany owns  certain  rights  to  use  the  water  in  Fall  Creek.  These 
rights  become  effective  on  the  1st  day  of  June,  1915.  The  value 
of  these  riparian  rights  is  an  item  of  some  consequence.  The 
staff  values  these  at  $10,000.  The  company's  engineers  value 
these  rights  at  $66,400.  The  Commission's  staff  does  riot  make 
a  very  clear  statement  as  to  how  it  arrived  at  the  estimate  of 
$10,000.  Mr.  Huddle,  for  the  company,  carefully  defines  the 
method  by  which  he  arrived  at  his  estimate.  He  proceeds  on  the 
theory  of  an  estimate  of  the  volume  of  water  that  would  flow  in 
Fall  Creek  at  low  water.  He  estimates  this  at  23,650,000  gallons 
per  day.  He  then  assumes  that  this  water  is  worth  as  much  as 
the  price  the  company  pays  the  Indianapolis  Water  Company 
for  the  50,000,000  above  referred  to.  At  56|  cents  per  one  mil- 
lion gallons,  the  daily  use  would  be  $13.36.  The  cost  of  the 
annual  use  of  the  water  would  be  $4,876.40.  He  conceives  this 
to  be  the  value  of  the  use  of  the  riparian  rights.  This  capitalized 
at  8  per  cent  gives  a  value  of  $61,240. 

Neither  the  petitioners  nor  the  city  questioned  the  right  of  the 
company  to  this  water.  There  may  be  no  reason  why  it  should 
have  been  questioned.  The  value  of  these  riparian  rights  is  large- 
ly speculative.  It  is  worth  something.  It  has  a  substantial, 
permanent,  abiding  value  that  ought  not  to  be  disregarded.  The 
evidence  does  not  establish  the  value  at  $61,240.  The  company 
can  make  no  use  of  this  water  until  June  1,  1915.  It  may  not 
find  it  necessary  at  that  time  to  avail  itself  of  the  privilege  of 
taking  water  from  Fall  Creek.  If  these  riparian  rights  be  given 
a  value  of  about  $25,000,  it  would  be  sufficient  to  remunerate  the 

company  for  its  original  investment^  while  it  holds  in  reserve  a 
P.U.R.1916B. 
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source  of  supply  that  it  may  at  any  time  after  June  1,  1915,  be 
called  upon  to  use. 

There  is  practically  no  difference  in  the  judgment  of  the  staff 
and  the  engineers  for  the  company,  on  the  value  of  the  remaining 
parts  of  the  land  of  the  company. 

After  careful  consideration  the  Commission  has  concluded  that 
$325,000  would  be  a  fair  and  reasonable  value  to  place  on  the 
real  property  of  the  company  in  Marion  county,  Indiana. 

2.  Transmission  and  Distribution. — The  transmission  and  dis- 
tribution system  of  the  company  comprises  about  one  half  in  value 
of  the  total  property  as  shown  by  the  valuations  made  by  each  of 
the  engineers.  It  comprises  more  than  25,000  poles,  over  51,000 
cross-arms,  about  220,000  insulators,  great  numbers  of  guy  wires, 
and  anchors,  and  nearly  30,000  lighting  meters.  In  addition  to 
the  items  specifically  mentioned  there  are  millions  of  feet  of  wire, 
many  transformers,  lightning  arresters,  and  a  vast  amount  of 
other  material,  including  expensive  and  durable  conduits  built  in 
what  is  known  as  the  Mile  Square  part  of  the  city. 

In  estimating  the  present  value  of  this  property  by  the  repro- 
duction method,  the  staff  and  the  company's  experts  have  differed 
$385,882,  as  to  the  present  value.  The  estimates  of  the  com- 
pany's experts  exceed  the  estimates  of  the  staff  by  over  26  per 
cent.  This  difference  is  so  large  that  it  invites  serious  considera- 
tion in  an  effort  to  harmonize  the  testimony,  and  discover,  if  pos- 
sible, where  the  error  lies. 

The  experts  employed  by  the  company  show  by  testimony  that 
they  have  had  many  years  of  experience  in  the  valuation  of  prop- 
erties, and  are  very  familiar  with  the  current  and  past-cost  prices 
of  each  of  the  units  that  enter  into  the  transmission  and  distribu- 
tion system. 

In  the  brief  on  the  subject  of  the  valuation  of  the  property,  this 
point  is  seriously  pressed  by  counsel  for  the  company.  In  tech- 
nical training  and  collegiate  equipment  the  staff  of  the  CJonunis- 
sion  is  fully  tiie  equal  of  the  experts  employed  by  the  company. 
The  members  of  the  staff  have  not  had  as  wide  experience  in  the 
valuation  of  the  properties.  The  judgment  of  intelligent  and  ex- 
perienced men  in  any  department  of  life  is  entitled  to  respect- 
ful consideration.  Yet,  every  man  familiar  with  the  trial  of 
causes  has,  at  times,  seen  instances  that  shook  his  faith  in  the 
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credibility  of  experts.  It  is  too  often  true  that  experts  of  equal 
rank  and  credit  with  the  same  facts  will  arrive  at  widely  different 
conclusions.  There  is  in  human  nature  a  very  strong  incli- 
nation to  reason  out  results  in  a  way  that  is  satisfactory  to  those 
who  are  favoring  us.  This  does  not  mean  that  the  testimony  of 
the  paid  experts  should  not  be  believed,  nor  is  attention  called 
to  it  in  this  instance  for  that  purpose.  It  is  intended  rather  as 
an  answer  to  the  argument  in  the  company's  brief,  that  long  ex- 
perience ought  to  control. 

The  engineers  of  the  staff  have  no  reason  to  report  anything 
other  than  the  naked  truth  as  they  observe  it.  Neither  the  com- 
pensation nor  the  position  of  those  employed  by  the  Commission 
depend  upon  their  favoring  either  the  one  side  or  the  other.  The 
sole  duty  of  these  gentlemen  is  to  ascertain  the  exact  truth  and 
report  it  to  the  Commission.  If  they  fail  to  do  this,  they  are  un- 
worthy of  emplo\'ment  and  ought  to  be  dismissed  from  the  service. 

We  do  not  start  with  the  assumption  that  the  conclusions  of 
these  gentlemen  employed  by  the  Commission  should  be  accepted 
as  the  conclusions  of  the  Commission,  but  we  do  assume  that  the 
conclusions  of  those  employed  by  the  Commission  represent  the 
unprejudiced  and  unbiased  judgment  of  intelligent  gentlemen 
who  have  no  interest  in  the  controversy  except  to  advise  the  Com- 
mission as  to  the  value  of  the  property  the  very  best  they  can. 

[3]  The  theory  of  arriving  at  value  by  the  cost  of  reproduc- 
tion, wholly,  has  long  since  been  condemned  by  the  courts.  The 
theory  of  arriving  at  value  by  the  cost  of  reproduction  less  de- 
preciation is  yet  regarded  as  an  intelligent  and  proper  method 
when  properly  used.  The  proper  use  of  the  theory  of  cost  of  re- 
production less  depreciation  and  the  proper  application  of  the 
principles  involved  is  frequently  misunderstood.  It  can  only  be 
applied  with  wisdom  by  carefully  ascertaining  the  original  cost  of 
each  unit  of  property  over  a  period  of  years.  After  having  ob- 
tained these  unit  costs,  and  the  cost  of  reproduction,  there  enters 
into  the  estimate  the  question  of  depreciation  of  the  property. 
In  arriving  at  the  coat  of  reproduction  the  effort  iriust  be  to  ob- 
tain the  reasonable  cost,  not  a  strained,  forced,  and  unnatural 
result  The  effort  nmst  be  ix>  arrive  at  such  an  estimate  as  a 
reasonably  prudent  and  careful  contractor  would  obtain  if  he 
were  making  an  estimate  with  the  view  of  reproducing  the  prop- 
P.U.R.1916B. 


Digitized  by 


Google 


454  INDIANA  PUBLIC  SERVICE  COMl^nSSION. 

erty  under  the  physical  conditions  existii^g  when  the  property 
was  first  constructed,  and  under  present  prices  for  material  and 
labor.  The  estimate  ought  to  be  made  without  embarrassing 
minutiae  of  detail. 

[4]  We  do  not  believe  the  theory  of  the  cost  of  reproduction 
less  depreciation  is  reasonably  applied  by  determining  the  value 
of  every  possible  element  entering  into  the  cost  of  construction  of 
each  particular  item  of  property  and  then  adding  an  arbitrary 
percentage  of  cost  to  cover  unthinkable  contingencies,  and  after 
having  thus  estimated  the  value  of  the  different  items  of  the  prop- 
erty to  add  to  the  aggregate  of  all  the  items  another  arbitrary 
percentage  to  cover  contingencies.  This  is  not  a  criticism  of  the 
theory  of  arriving  at  present  value  of  the  cost  of  reproduction 
less  depreciation,  but  a  criticism  of  its  application. 

We  will  now  consider  the  evidence  touching  the  value  of  the 
different  items  of  the  property  that  enter  into  the  transmission 
and  distribution  system. 

The  firm  of  engineers  employed  by  the  company  estimate  the 
grand  total  cost  of  reproduction  of  all  poles  at  $402,780,  with 
a  scrap  value  of  $61,702,  and  cost  less  depreciation  $292,725. 

It  will  be  observed  that  the  item  of  poles  is  a  very  large  one 
in  the  transmission  and  distribution  system.  We  will  analyze 
the  process  by  which  these  experts  obtain  this  result. 

It  appears  from  the  evidence  that  practically  all  electric  instru- 
mentalities have  two  elements  of  value.  One  of  these  is  a  wear- 
ing or  usable  value  as  a  part  of  the  plant,  and  another  is  what 
is  known  as  scrap  value. 

[5]  The  term  "scrap  value"  means  the  market  value  of  the 
junk  over  and  above  the  cost  of  removal  and  transportation  to  the 
market.  This  value  cannot  be  depreciated.  It  is  what  a  pur- 
chaser will  pay  for  the  property  in  its  disintegrated  condition. 

[6]  Property  that  is  no  longer  serviceable  as  a  part  of  an 
existing  plant  may  have  a  usable  value  where  a  higher  price  than 
scrap  value  is  obtainable  for  it  This  worth  has  been  charac- 
terized as  "salvage.'* 

The  following  tables  numbered  1,  2,  3,  4,  and  5  illustrate  the 
method  employed  by  the  company's  experts  in  building  up  and 
ascertaining  the  cost  of  cedar  poles  in  place,  and  prepared  for 
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the  attachment  of  cross-arms,  and  other  electrical  appliances  for 
which  they  are  designed,  to  wit: 


Size. 

SCxO"     

30'x7'"    

30' X  8''    

acxo"   

acKxio"   .... 

35' X  6"    

35' xT'^    

36' xS''     

35' X  9"     

35'xl(r     .... 

40'  X  6"     

40' X  7"     

40'x8''    

40'x9''     

40'xlO'"    .... 
40'xl2''    .... 

45'x6''    

45' XT''     

45' X  8"     

46'x9''     

45'xlO^     .... 
46'  X  12"     . . . . 

60'x6''     

60'x7''     

eO'xS"    

60'x»^    

60'xlO^    .... 
60'xl2"     .... 

65'x7"    

ee'xS"   

66'x9"     

66'xlO"    .... 

«0'x7''    

eo'xs-'    

WtKT    .... 

«6'x7''    

P.U3.191SB. 


TABLE  NO.  1. 

Unit  Cost  DetaUi^-Cedar  Poles. 

Total  Price 

NetCoBtof 

Warehouse 

in 

Poles,  Includ- 

and Supply 

Labor. 

Place. 

ing  Freight. 

Expense,  3%. 

$6.99 

$8.90 

$.117 

$2.97 

8.49 

5.25 

.158 

3.08 

10.18 

6.75 

.202 

3.23 

12.29 

8.70 

.261 

3.33 

14.42 

10.66 

.320 

3.46 

10.34 

6.10 

.183 

4.06 

12.70 

8.24 

.247 

4.21 

14.71 

9.96 

.299 

4.45 

16.35 

11.45 

.344 

4.66 

17.82 

12.80 

.384 

4.64 

14.78 

8.84 

.266 

5.68 

16.99 

10.85 

.326 

5.81 

18.88 

12.60 

.376 

6.00 

20.40 

13.90 

.417 

6.08 

22.05 

16.30 

.469 

6.29 

25.05 

18.00 

.540 

6.71 

18.84 

11.20 

.336 

7.30 

21.09 

13.32 

.400 

7.37 

23.06 

15.00 

.450 

7.60 

26.01 

16.70 

.501 

7.81 

26.87 

18.35 

.550 

7.97 

31.89 

23.00 

.690 

8.20 

24.26 

14.85 

.446 

8.96 

26.49 

16.80 

.604 

9.19 

28.87 

19.00 

.570 

9.30 

33.92 

23.69 

.710 

0.52 

37.67 

27.00 

.810 

9.86 

40.97 

30.00 

.900 

10.07 

32.95 

21.20 

.636 

11.11 

36.19 

».19 

.726 

11.27 

39.37 

27.00 

.810 

11.56 

42.70 

30.00 

.900 

11.80 

44.67 

30.30 

.909 

13.46 

48.73 

83.99 

1.020 

18.72 

52.98 

37.50 

1.125 

14.86 

50.50 

84.00 

1.02 

15.48 
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Size. 


TABLS  NO.  5. 

Salvage  Values — Cedar  Poles. 

Net  Price,        Origiaal         Salvage  Labor 

Including       Size,  Lees  on  of 

Freight.  25%.  Polee.  Semoving. 


Net 
Salvage 
Per  Pole. 


SCxO"   .... 

$3.90 

22'xT'' 

$1.49 

sfyxv  .... 

5.26 

22^x8" 

1.61 

SO'xS"    .... 

6.T6 

22'  X  9^^ 

1.68 

SCrxQ"    .... 

8. TO 

22^x10" 

1.67 

scKxicr  ... 

10.66 

22'xl2" 

1.73 

35' X 6"    .... 

6.10 

26'  X  7" 

2.18 

35'x7"    .... 

8.24 

26'  X  8" 

2.26 

36' X  8"    .... 

9.96 

26'  X  9*' 

2.30 

35' X  9"    .... 

11.45 

26'xlO'^ 

2.43 

S^xlO"    ... 

12.80 

26'xl2-' 

2.47 

40'x6''    .... 

8.84 

30'  X  7" 

$5.25 

3.11 

$2.14 

40' X  7"    .... 

10.85 

30' X  8'' 

6.75 

3.16 

3.60 

40' X  8"    .... 

12.50 

30'x9-' 

8.70 

3.22 

5.48 

40' X  9"    .... 

13.90 

30'  X  10" 

10.66 

3.32 

7.33 

40'xlO''    ... 

15.30 

30'xl2'' 

10.65 

3.46 

7.20 

40'xl2''    ... 

18.00 

30'  X  14" 

10.65 

3.46 

7.20 

45' X  6"    .... 

11.20 

.34'  X  T" 

8.24 

4.13 

4.11 

45' XT''    .... 

13.32 

34'  X  8" 

9.96 

4.16 

5.81 

45' X  8"    .... 

15.00 

34'  X  9" 

11.45 

4.22 

7.23 

45'x9''    .... 

16.  TO 

34'  X  10" 

12.80 

4.37 

8.43 

45'xlO''    ... 

18.35 

34'  X  12" 

12.80 

4.44 

8.36 

45'xl2-'    ... 

23.00 

34'  X  14" 

12.80 

4.54 

8.26 

SO'xO''    .... 

14.85 

3T'xT" 

8.24 

6.07 

3.17 

50' XT''    .... 

16.80 

3T'  X  8" 

9.96 

6.20 

4.76 

60'x8-'    .... 

19.00 

3T'  X  9" 

11.46 

6.22 

6.23 

50' X  9"    .... 

23.69 

3T'xlO" 

12.80 

6.37 

7.43 

SO'xlO-'    ... 

27.00 

37'  X 12" 

12.80 

6.54 

7.26 

50'xl2''    ... 

80.00 

37'xl4" 

12.80 

5.69 

7.11 

SS'xT''   .... 

21.20 

41' X  8" 

12.60 

6.44 

6.06 

55'x8''    .... 

24.19 

41' X  9" 

13.90 

6.61 

7.39 

66'x9'    .... 

27.00 

41'xl0^ 

16.30 

6.66 

8.64 

66'xlO*'    ... 

30.00 

41'xl2^ 

18.00 

6.80     > 

11.20 

(WxT"    .... 

30.30 

46' X  8" 

16.00 

7.83 

7.17 

eO'xS"    .... 

33.99 

46' xr' 

16.70 

7.96 

8.74 

eo'xio"  ... 

3T.50 

45'  X 12" 

23.00 

8.24 

14.76 

es'xT"  .... 

34.00 

49' X  8" 

19.00 

9.38 

9.62 

Table  No,  1  shows  that  the  cost  of  a  cedar  pole  30  feet  long 
and  6  inches  in  diameter  at  the  top  is  $3.90,  including  freight 
from  the  place  of  purchase  to  Indianapolia,  The  cost  of  the  pole 
in  place  is  ascertained  to  be  $6.99.  Three  dollars  and  nine  cents 
is  added  to  the  pole  in  excess  of  the  cost  delivered  at  Indian- 
apolis. 
P.U.R.1916B. 
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Table  No.  2  sets  forth  in  detail  how  this  additional  cost  is 
detennined,  to  wit: 

Inspecting $0.10 

Unloading 10 

Hauling  65 

Teaming    26 

Roofing,  gaining  and  boring 16 

Shaving   27 

Digging    70 

Erecting    , 60 

Add  b% 14 

Warehouse  and  supply  3%  on  cost  of  delivering 117 

Total    $3.09 

The  cost  of  a  pole  in  excess  of  its  purchase  price  and  freight 
increases  very  heavily  with  the  size  of  the  pole. 

Table  No.  4  illustrates  the  additional  cost  of  a  cedar  pole  60 
feet  in  length,  and  7  inches  in  diameter  at  the  top.  It  is  as  fol- 
lows: 

Inspecting    $0.10 

Unloading 70 

Hauling  2.15 

Teaming  1.25 

Roofing,  gaining  and  boring 40 

Shaving 82 

Digging 2.00 

Erecting    5.40 

Add  5% 65 

3%  Warehouse  and  supply  expense .909 

Total    : $14.3S 

The  cost  of  such  a  pole,  including  freight,  is  $80.30. 

The  total  cost  erected,  $44.68.  The  same  method  is  applied  in 
ascertaining  the  value  of  all  poles  in  the  transmission  and  dis- 
tribution system.  The  cost  of  ettch  of  the  different  lengths  is 
illustrated  in  the  tables  hereinbefore  set  forth. 

The  staff  finds  the  value  of  a  cedar  pole  60  feet  long  and  7 
inches  in  diameter  at  the  tdp  to  be  $86.17,  or  $8.51  less  than  the 
experts  for  the  company  find  it. 

There  are  in  the  transmission  system  of  the  company  771 
cedar  poles  30  feet  in  length,  and  6  inches  in  diameter  at  the 
top.  Eighty-six  cents  per  pole  makes  a  difference  in  the  repro- 
duction cost  of  $663.06. 

[7]  It  is  our  duty  to  consider  the  evidence  of  a  witness  in  the 
light  of  human  experience.  A  cedar  pole  30  feet  long  and  6 
inches  in  diameter  at  the  top  is  not  a  large  piece  of  timber.    It 
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is  less  in  weight  titan  four  average  fence  poets  on  a  farm.  Any- 
one proposing  to  handle  30-foot  poles  will  equip  himself  with  a 
proper  wagon  for  hauling  such  poles.  The  inventory  and  the 
appraisement  of  this  company  shows  that  it  has  pole  wagons. 
These  poles  in  the  usual  course  of  business  are  delivered  at  Indi- 
anapolis on  flat  cars.  Two  men  with  cant  hooks  and  handspikes 
or  crowbars  can  unload  many  cars  of  these  poles  in  one  day. 

In  the  estimate  of  the  company's  engineers  there  is  allowed 
10  cents  for  unloading  each  30-foot  pole.  Unskilled  labor  at 
20  or  25  cents  an  hour  can  perform  this  work  as  efficiently  as 
the  most  skilled  workman.  On  this  estimate  two  men  working 
ten  hours  a  day  each  are  only  estimated  to  unload  40  or  50  30- 
foot  poles. 

The  bare  statement  of  the  proposition  startles  the  judgment 
of  one  looking  for  the  truth.  This  estimate,  in  the  light  of 
human  experience,  is  manifestly  beyond  any  reasonable  necessity. 

There  is  allowed  in  this  estimate,  for  shaving  a  30-foot  pole 
27  cents,  and  inspecting  the  same,  10  cents.  The  purpose  in 
inspecting  the  pole  is  to  determine  that  it  is  fit  for  use.  and  suit- 
able for  the  purpose  for  which  it  was  purchased.  If  necessary 
at  all  it  is  a  part  of  the  purchase  price  of  the  pole  before  any 
freight  is  paid.  Poles  ought  not  to  be  shipped  from  foreign  states 
to  Indianapolis  to  be  rejected  on  a  10-cent  inspection.  It  does 
not  appeal  to  the  Commission  that  this  money  is  ever  expended. 
But  assume  that  the  poles  are  to  be  inspected  when  delivered  at 
Indianapolis.  The  question  arises  what  should  be  allowed  for 
such  inspection.  At  25  cents  an  hour,  working  10  hours  a  day, 
an  inspector  would  earn  $2.50.  It  will  scarcely  be  presumed  that 
an  inspector  who  would  inspect  no  more  than  25  30-foot  poles 
would  receive  more  than  one  day's  employment.  What  would 
the  inspector  be  doing  for  the  ten  hours  ?  He  is  not  supposed  to 
make  a  chemical  analysis  of  the  timber.  This  is  not  the  purpose 
of  the  inspection. 

It  is  common  knowledge  among  men  of  any  experience  in 
affairs,  that  a  reasonably  competent  man  will  inspect,  grade,  and 
measure  many  hundred  thousand  feet  of  saw  logs  in  one  day. 
An  allowance  of  10  cents  for  inspecting  a  30-foot  light  pole 
is  strained,  unnatural,  and  violent  The  item  of  hauling  30-foot 
poles  is  estimated  at  65  cents  per  pole. 
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The  next  large  item  is  wire.  Here  all  the  proof  shows  the 
scrap  value  is  very  great.  Copper  wire  when  junked  has  a  very 
substantial  value.  The  company's  experts  fixed  the  cost  of  re- 
production of  all  wire  at  $523,104,  the  scrap  value  at  $221,358, 
and  the  cost  less  depreciation  at  $429,562.  The  staff  fixed 
the  cost  of  reproduction  of  all  wire  at  $411,648,  the  scrap  value 
at  $199,331,  and  the  cost  less  depreciation  at  $369,185.  Here 
is  a  difference  of  $60,377. 

There  is  a  difference  in  the  cost  of  reproduction  less  depre- 
ciation in  meters.  The  staff's  estimate  is  $20,870  less  than  the 
estimate  of  the  experts  employed  by  the  company. 

But  the  wholly  irreconcilable  views  of  the  engineers  on  the 
respective  sides  arise  on  the  value  of  the  undergroimd  portion  of 
the  transmission  and  distribution  of  the  electric  plant.  The 
engineers  for  the  company  estimate  the  reproduction  cost  of  the 
property  at  $622,400,  and  the  cost  less  depreciation  at  $514,888. 
The  staff  estimates  the  cost  of  reproduction  of  this  property  at 
$425,697,  and  the  cost  less  depreciation  at  $345,122.  Here  is  a 
difference  of  $169,766. 

These  conduits  are  underground  passageways  for  wire.  A 
trench  is  dug  about  3  feet  in  width.  Concrete  is  placed  in  the 
bottom  of  the  trench,  and  layers  of  ordinary  red  draintile  are 
placed  in  the  trench,  and  incased  with  concrete.  These  conduits 
contain  from  1  to  36  draintiles.  Care  must  be  exercised  in  con- 
structing the  conduit  to  provide  drainage.  The  grade  must  be 
such  that  water  will  flow  from  any  one  joint  of  tile  in  the  con- 
duit to  a  manhole  to  prevent  flooding.  If  the  manholes  become 
filled  with  water  they  can  be  pimiped  out.  In  constructing  these 
conduits  difficulties  arise  from  underground  instrumentalities 
of  other  utilities  that  may  be  obstructions  to  the  building  of  the 
conduits. 

It  will  thus  be  seen  that  the  building  of  these  conduits  is  a 
complicated  work  requiring  extreme  exactness  and  great  skill 
It  requires  much  labor  and  vast  quantities  of  concrete  to  incase, 
preserve,  and  protect  the  tile  through  which  the  wires  are  placed. 

This  system  of  underground  work  of  the  Indianapolis  Light 
&  Heat  Company  extends  over  practically  the  entire  part  of  the 
old  original  city  of  Indianapolis,  known  as  the  Mile  Square 
area. 
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We  believe  oar  staff  underestimated  the  cost  of  reproduction, 
and  the  cost  less  depreciation  of  this  work.  These  oondniu  not 
only  extend  along  the  main  streets,  but  the  underground  laterals 
and  services  are  necessarily  constructed  upon  the  same  prin- 
ciple. 

The  company's  experts  fix  the  cost  of  reproduction  of  the 
transformers  at  $167,30Y ;  scrap  value  $20,420,  and  cost  less  de- 
preciation $125,824.  The  staff  estimates  the  cost  of  reproduction 
of  transformers  at  $134,090 ;  scrap  value  $17,411,  and  cost  less 
depreciation  $116,640.  On  this  important  item  it  will  be  ob- 
served that  the  variance  is  not  great. 

It  is  the  conclusion  of  the  Commission  that  the  cost  of  repro- 
duction of  this  property  is  about  $2,400,000,  and  that  the  cost  of 
reproduction  less  depreciation  of  the  same  is  not  far  from 
$1,900,000.  The  estimate  of  Vaughn,  Meyer,  &  Sweet,  experts 
for  the  company,  is  $1,980,420. 

S. Buildings  and  Structures. — In  the  valuation  of  this  part  of 
the  plant  there  is  a  difference  in  the  cost  less  depreciation  of 
more  than  $100,000,  a  part  of  which  may  be  explained  by  the 
fact  that  the  staff  includes  some  instrumentalities,  as  plant  equip- 
ment, that  are  included  by  the  engineers  for  the  company  as 
buildings  and  structures. 

At  the  Mill  street  station  there  is  a  one-story  brick  building 
with  basement,  slate  roof  on  book  tile  carried  on  steel  trusses, 
basement  walls  of  rubble  masonry,  concrete  footings,  brick  of 
good  grades,  hale  brick  laid  in  cement  mortar,  Bedford  stone  trim- 
mings, cement  floor  reinforced  concrete,  rubble  walls  above  first 
floor,  built  in  1903,  and  in  good  condition. 

The  experts  for  the  company  estimate  the  cost  of  reproduction 
of  this  building  at  $115,517,  and  cost  less  depreciation  $110,896. 
The  staff  estimates  the  cost  of  reproduction  of  this  plant  at 
$93,022,  and  the  cost  less  depreciation  $84,650.  On  this  one 
building  there  is  a  difference  of  over  $26,000.  And  here,  as  in 
nearly  every  other  part  of  this  division  of  the  plant,  there  is  noth- 
ing that  enables  the  Commission  to  harmonize  the  conflicting 
evidence.  The  different  engineers  have  taken  different  units 
upon  which  to  make  their  respective  estimates.  There  is  no  hope 
of  reconciling  the  testimony  upon  this  branch  of  the  case. 

There  are  a  great  number  of  buildings  at  different  periods 
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from  1886  to  the  beginning  of  1914.  The  larger  buildings  are  all 
given  a  condition  per  cent  that  shows  the  same  to  be  reasonably 
fitted  to  perform  the  purposes  for  which  they  are  used. 

The  Kentucky  avenue  station  buildings  are  given  by  the  staff 
a  lower  condition  percentage.  The  largest  and  most  valuable 
building  at  the  Kentucky  avenue  station  was  built  in  1913,  and 
is  given  by  the  staff  a  present  value  of  $25,851. 

The  buildings  and  structures  of  this  plant  are  very  valuable 
under  any  view  of  the  evidence.  In  the  light  of  all  the  evidence 
the  cost  of  reproduction  of  this  division  of  the  property  is  about 
$450,000,  and  the  cost  of  reproduction  less  depreciation  about 
$375,000. 

Jf.  Plant  Equipment, — The  Commission  feels  justified  in  pass- 
ing this  branch  of  the  case  without  discussion.  By  reference  to 
a  former  part  of  this  opinion  it  will  be  seen  that  the  estimate 
of  the  staff  touching  this  division  of  the  plant  exceeds  the  esti- 
mate of  the  engineers  of  the  company  by  about  $5,000. 

The  cost  of  reproduction  of  this  part  of  the  property  may  be 
safely  estimated  at  $1,258,983,  and  the  cost  of  reproduction  less 
depreciation  at  about  $934,960. 

[8]  5.  General  Equipment. — This  property  is  depreciated 
much  more  heavily  by  the  staff  than  by  the  engineers  for  the 
company.  While  there  appears  to  be  but  little  difference  in 
the  estimate  of  each  as  to  the  cost  of  reproduction  of  this  prop- 
erty, they  differ  about  $9,000,  on  the  cost  less  depreciation. 

Under  this  title  the  different  engineering  forces  have  given 
their  estimates  of  office  furniture,  all  equipment  of  stores  depart- 
ment, wagons,  drays,  trucks,  horses,  motor  vehicles  of  every  kind, 
and  other  instrumentalities. 

In  the  appraisal  of  16  horses  and  mules  there  is  a  difference 
of  $150  between  the  estimates.  There  appears  such  other  dif- 
ferences only  as  could  arise  from  the  judgment  of  prudent  men 
on  reproduction  cost  of  this  property.  The  engineers  for  the 
company  have  depreciated  a  part  of  this  property  from  10  to  45 
per  cent,  and  have  given  it  but  little  scrap  value.  The  staff  has 
depreciated  the  equipment  outside  of  the  horses  and  mules  from 
10  to  65  per  cent.  It  is  our  judgment  that  this  depreciation  is 
too  heavy.    Estimating  the  cost  of  reproduction  at  about  $40,000, 
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and  the  cost  less  depreciation  at  $dO^OOO^  would  not  be  far  from  a 
just  estimate  of  this  property. 

[9]  6.  Paving. — The  Oommission's  staff  finds  that  the  cost  of 
reproduction  of  paving  actually  cut  is  $60,065,  and  the  cost  of 
reproduction  less  depreciation  of  the  same  is  $42,046.  In  our 
judgment,  this  is  a  just  and  reasonable  Taluation. 

[10]  7.  Allowcmce  for  Engineering. — Superintendence,  Inter- 
est during  Construction,  Contingencies. — Here  much  space  could 
be  used  in  a  discussion  of  the  various  subdivisions  of  these  items 
of  expenditure.  The  cost  of  engineering,  superintendence,  in- 
terest during  construction,  and  contingencies  are  allowed,  not  on 
the  theory  that  they  are  intangibles,  but  on  the  sounder  basis 
that  they  represent  expenses  incurred  in  the  building  of  the  plant. 
These  various  items  each  add  to  the  cost  of  the  physical  structure 
of  the  plant  and  its  equipment.  The  reason  that  the  cost  of  en- 
gineering, superintendence,  interest  during  construction,  etc.,  are 
allowed  is  that  each  physical  unit  of  the  property  costs  an  ad- 
ditional sum  by  reason  of  the  outlay  necessarily  incident  to  the 
establishment  of  the  business.  These  items  of  value  in  a  greater 
or  less  degree  are  found  in  every  public  service  plant. 

[11,  12]  The  objection  to  the  estimate  made  by  lie  engineers 
for  the  company  is  that  such  estimates  are  arbitrary,  and  not 
based  upon  any  facts  gathered  from  the  records  or  history  of 
the  company.  These  engineers  ask  the  Commission  to  add  to  the 
cost  of  reproduction  less  depreciation  the  sum  of  $584,856,  with- 
out any  showing  as  to  whether  any  part  of  this  money  was  ac- 
tually expended  by  the  company.  It  is  based  wholly  upon  the 
theory  of  the  reproduction  of  the  property  in  question.  It  ap- 
pears that  all  Commissions  and  all  courts  recognize  that  these  ele- 
ments of  outlay  and  investjnent  necessarily  enter  into  the  repro- 
duction of  the  property,  and  should  be  capitalized,  and  should  be 
permitted  to  earn  a  reasonable  return.  However,  it  is  very  ques- 
tionable whether  these  itB&s  of  investment  are  matters  for  en- 
gineers. Perhaps,  regarding  the  testimony  as  applicable  wholly 
to  the  cost  of  reproduction  of  the  property,  ihe  testimony  of 
the  engineers  should  be  regarded.  But  to  be  so  regarded,  it  is 
necessary  that  the  Commission  keep  constantly  before  it  that  re- 
production value  is  but  one  element  to  be  established,  and  to  be 
weighed  by  the  Commission,  with  many  other  elements  in  de- 
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termining  the  fair  and  reasonable  present  value  of  the  property 
under  consideration. 

The  amount  to  be  allowed  under  this  heading  in  determining 
the  value  of  the  property  should  be  determined  more  by  the 
records  of  the  company  than  the  arbitrary  standards  or  theoreti- 
cal views  of  expert  engineers.  Keeping  in  mind  that  at  this  time 
we  are  considering  only  the  cost  of  reproduction  less  depreciation 
of  the  property,  these  items  of  engineering,  superintendence,  in- 
terest during  construction,  etc.,  should  be  estimated  at  about 
$550,000,  for  cost  of  reproduction,  and  about  $500,000  for  cost 
of  reproduction  less  depreciation. 

[13]  8.  Material  and  Supplies. — The  property  of  the  com- 
pany imder  any  of  the  evidence  is  a  very  large  and  a  very  valua- 
ble property.  It  transacts  a  large  business  annually,  receiving 
nearly  one  and  one  half  millions  of  dollars  in  gross  earnings.  It 
has  more  than  30,000  customers.  The  greater  part  of  its  busi- 
ness consists  in  commercial  lighting,  and  a  comparatively  small 
per  cent  of  it  consists  in  furnishing  electric  power  and  heat 
Such  a  business  would  require  a  larger  stock  and  materials  and 
supplies  than  would  be  necessarily  required  if  the  income  of  the 
plant  was  derived  from  a  much  smaller  number  of  consumers. 
It  is  compelled  to  be  prepared  to  furnish  repairs  necessarily  in- 
cident to  the  maintenance  of  a  great  number  of  different  services. 

The  staff  estimates  the  material  and  supplies,  both  the  cost  of 
reproduction,  and  the  cost  of  reproduction  less  depreciation,  at 
$132,838,  and  the  engineers  for  the  company  fix  their  estimate 
for  the  stores  and  supplies  at  $121,915.  It  will  be  observed  that 
the  judgment  of  the  staff  is  higher  than  that  of  the  engineers  for 
the  company.  Practically  all  of  the  materials  and  supplies  are 
new  and  have  no  depreciation.  They  consist  very  largely  of 
pole-line  supplies,  meter  and  meter  supplies,  power-plant  supplies, 
commercial  supplies  and  fuel. 

The  cost  of  reproduction  of  these  materials  and  supplies  would 
not  be  far  from  $130,000. 

[14-16]  9.  Working  Capital. — The  item  of  working  capital 
is  of  importance  to  the  utility.  The  ordinary  meaning  of  "work- 
ing capital"  is  cash  on  hand  to  facilitate-  the  conduct  of  the  busi- 
ness. Custom,  as  well  as  the  law,  gives  to  the  term  a  much  broad- 
er significance,  and  fairly  includes  within  its  meaning  material 
and  supplies,  finished  products,  if  any  on  hand  and  unsold,  and 
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bills  and  accounts  receivable,  and  other  things.  In  the  end 
it  is  far  more  economical  to  the  people  to  permit  the  utility  to 
have  reasonable  earnings  on  a  reasonable  amount  of  working  capi- 
tal than  to  obstruct  and  hamper  its  activities  by  loans  for  tem- 
porary and  trivial  purposes.  There  is  no  established  rule  or 
formula  by  which  a  given  per  cent  of  the  value  of  the  property  of 
the  utility  should  be  held  as  working  capital.  The  amount  should 
be  sufficiently  large  to  enable  the  utility  to  defray  its  current  ex- 
penses, and  to  purchase  its  needed  supplies  without  being  driven 
to  the  neeessity  of  borrowing  or  anticipating  its  revenues.  The 
proper  amount  of  working  capital  in  its  ordinary  significance  is 
a  question  of  fact  in  each  particular  case.  No  amount  should 
be  allowed  for  cash  as  working  capital,  unless  the  evidence  in  the 
particular  case  shows  that  the  proper  amount  of  cash  is  on  hand 
and  available  for  use  as  working  capital.  In  this  case  the  com- 
pany has  on  hand  a  large  amount  of  cash. 

The  engineers  employed  by  the  utility  fix  the  amount  of  work- 
ing capital,  exclusive  of  stores  and  supplies,  at  $138,085.  This  is 
fixed  by  an  arbitrary  rule,  and  is  not  intended  as  an  absolutely 
accurate  and  unyielding  amount.  From  the  evidence  in  this  case, 
it  is  manifest  and  clear  that  something  over  $125,000  should  be 
available  for  the  conduct  of  the  business  of  the  utility. 

[17]  The  result  of  the  consideration  of  the  evidence  touch- 
ing the  cost  of  reproduction  of  this  property,  and  the  cost  of  re- 
production less  depreciation  as  of  January  1,  1914,  is  illustrated 
by  the  following  table,  to  wit : 

TABLE  NO.  6. 


Land 

Trangmission  and  distribution 

Baildings  and  miscellaneous  structures 

Plant  equipment 

General  equipment 

Paving 

Add  13% 

Supplies 

Working  capital 

Total 

Additions  since  January  .1,  1914 

Total  to  March  1,  1915 
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Cost  of 

Cost  Less 

Reproduction 

Depreciation 

$    325,000 

$    325,000 

2,404,460 

1,900,000 

450,000 

375,000 

1,258,983 

934,960 

40,000 

30,000 

60,0a5 

42,046 

650,000 

470,000 

130,000 

130,000 

125,000 

125,000 

$5,343,498 

$4,332,006 

520,771 

520.771 

$5,864,269 


$4,852,777 
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This  conclusion  does  not  conform  to  the  estimate  of  the  staff, 
nor  to  the  estimates  of  either  of  the  engineers  employed  by  the 
company.  However,  it  is  the  result  of  a  careful  consideration  of 
all  the  evidence  given  upon  the  hearing  of  this  cause. 

[18]  It  is  proper  to  state  that  no  court  regards  this  cost  of 
reproduction  less  depreciation  as  a  final  determination  of  the 
value  of  the  property  involved.  This  theory  of  the  cost  of  repro- 
duction less  depreciation  is  but  a  device  of  students  and  courts 
to  aid  in  determining  the  fair  and  reasonable  value  of  the  prop- 
erty. The  true  value  may  be  far  above  the  cost  of  reproduction 
less  depreciation,  and  in  this  instance  our  conclusion  is  that 
the  fair  and  reasonable  value  of  the  property  is  much  greater  than 
the  cost  of  reproduction  less  depreciation.  In  other  instances 
the  fair  and  reasonable  value  of  the  property  for  rate-making  pur- 
poses may  be  far  below  the  cost  of  reproduction  less  depreciation 
of  the  property.  It  is  one  of  the  means  employed  by  courts  to 
establish  a  check, — an  item  of  evidence  to  be  considered  with  all 
of  the  other  methods  set  forth  in  arriving  at  the  just  and  reason- 
able value  of  the  property  for  rate-making  purposes. 

II,  The  Original  Cost  to  Date. 

1.  History  of  Property. — In  the  year  1888,  D.  W.  Marmon 
and  0.  C.  Perry  became  associated  in  partnership  under  the  name 
of  Marmon-Perry  Light  Company. 

In  1889,  this  partnership  took  over  from  the  Jenny  Electric 
Company  the  lighting  machinery  and  lighting  contract  for  West 
Indianapolis. 

On  the  20th  day  of  May,  1892,  the  Marmon-Perry  Light  Com- 
pany purchased  the  Indianapolis  Brush  Electric  Light  &  Power 
Company,  and  organized  the  Indianapolis  Light  &  Power  Com- 
pany, with  a  capital  stock  of  $600,000,  divided  into  6,000  shares 
of  the  par  value  of  $100  each.  This  stock  was  disposed  of  at 
50  per  cent  of  the  par  value  thereof,  in  the  following  amounts, 
to  the  following  persons: 

D.  W.  Marmon 1000  shares  $95,000 

C.  C.  Perry 1900  "  95,000 

B.  E.  Sunny  200  "  10,000 

F.  A.  Maus  300  "  16,000 

Wm.  R.  Evans  200  **  10,000 

Henry  Schnull    •. .  100  "  6,000 

Clarence  Wulsin 100  "  6,000 
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A.  Bruner  200  ••  $10,000 

Jamee  R.  McKee  200  *  10,000 

John  Caven  200  '*  10,000 

Charles  E.  Test 200  **  10,000 

6500  shares  $275,000 

Oliere  was  charged  to  "Profit  and  Loss" $275,000 

Transferred   to   General   Electric   Co.    for   a   certain   license,    500 

shares    50,000 

iMKK)  shares   $600,000 

At  the  same  time  provision  was  made  for  a  $400,000  bond 
issue,  whicli  was  disposed  of  by  the  Indiana  National  Bank  as 
trustee,  and  under  joint  instructions  #of  the  various  parties  in- 
terested, as  follows: 

Daniel  W.  Marmon ^2,500 

€.  C.  Perry    82,500 

(The  above  apparently  for  Marmon -Perry  Light  Company.) 

S.  M.  HamiU  ( for  Brush  Electric  Company )    1«0,000 

Real  estate — Kentucky  avenue  property   16,000 

For  certain  new  machinery 69,000 

Total    $400,000 

There  was  a  dividend  of  $2  per  share  paid  on  each  share  of 
the  capital  stock  on  the  1st  day  of  January,  1893,  for  the  six 
months  ending  at  that  date.  From  the  Ist  day  of  January,  1893, 
there  was  paid  an  annual  6  per  cent  dividend  on  each  share  of 
the  capital  stock,  apparently,  until  the  1st  day  of  January,  1904, 
and  in  July,  1904,  there  was  a  semiannual  dividend  of  3  per  cent 
declared. 

On  the  25th  day  of  November,  1904,  the  secretary  and  treas- 
urer submitted  to  the  board  of  directors  of  the  Indianapolis  Light 
&  Power  Company  a  report  from  which  it  appears  that  during  the 
years  1893  to  1904,  both  inclusive,  the  company  expended  of  its 
earnings  for  the  purpose  of  constructing,  adding  to,  extending, 
and  equipping  its  plant,  and  in  the  purchase  of  real  estate  and 
other  properties  sums  of  money  aggregating  about  $1,254,838. 
The  following  is  a  statement  of  the  same  by  years : 

In  1893  $18,000 

1894  33,473 

1895  43,112 

1896  58,906 

1897  74,600 

1898  92,084 

1890  116,431 

1900  137,979 

1901  166,796- 
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1902    $102,780 

1903 140,«77 

1904  (estimated) , 180,000 

Total  $1,254,83» 

The  investments  so  made  are  of  a  permanent  character.  The 
above  does  not  include  sums  expended  for  repairs  and  replace- 
ments. 

Upon  the  submission  of  this  flattering  report  to  the  board  of 
directors,  Charles  E.  Test  moved  the  adoption  of  the  resolution, 
which  motion  was  seconded  by  V.  T.  Malott,  and  adopted  by  the 
unanimous  vote  of  the  directors  present.  This  resolution  sets 
forth  in  substance  that  the  company  had  hitherto  expended  of  its 
earnings  for  the  purpose  of  constructing,  adding  to,  extending, 
and  equippii^g  its  plant,  and  in  the  purchase  of  real  estate  and 
other  properties  with  a  view  to  an  increase  of  its  business,  moneys 
in  an  amount  more  than  equal  to  200  per  cent  of  the  capital  stock 
of  the  company ;  and  whereas  the  several  stockholders  of  the  com- 
pany are  entitled  to  reimbursement  of  the  same  in  some  form  at 
some  convenient  future  period,  and  have  all  agreed  in  writing  to 
accept  such  reimbursement  in  a  mortgage  bond  dividend  as  here- 
inafter declared,  therefore  it  was  resolved,  that  a  dividend  of  200 
per  cent  on  the  capital  stock  of  this  corporation,  the  capital 
stock  being  $600,000,  be  declared  out  of  the  earnings  of  the  cor- 
poration already  accrued  and  heretofore  invested  as  aforesaid, 
payable  to  the  stockholders  of  the  corporation,  in  proportion  to 
their  respective  holdings  of  stock  on  this  date  as  shown  by  the 
books  of  the  company,  in  the  bonds  of  the  company  at  par  value. 

It  was  further  resolved  that  such  dividend  bonds  should  be 
of  a  series  of  bonds  to  be  authorized  of  an  amount  not  to  exceed 
$6,000,000,  of  the  denomination  of  $1,000  each,  payable  to  bearer 
or  registered  owner  on  April  1,  1940,  with  5  per  cent  interest  per 
annum  payable  semiannually,  principal  and  interest  to  be  pay- 
able in  gold  coin  of  the  United  States  of  or  equal  to  the  present 
standard  of  weight  and  fineness.  Each  of  these  bonds  was  junior 
to  an  existing  bond  issue  of  $360,000. 

The  resolution  closed  with  this  paragraph:  "If  prior  to  the 
issue  of  said  bonds  in  payment  of  said  dividends  the  merger  or 
union  of  this  company  with  the  Marion  County  Hot  Water  Heat- 
ing Company,  pursuant  to  negotiations  now  pending,  shall  have 
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been  effected,  the  dividends  80  herein  declared  shall  be  an  obli- 
gation and  debt  assumed  by  the  merged  or  new  corporation,  and 
in  that  case  the  several  stockholders  entitled  to  a  bond  dividend 
hereunder  shall  accept  in  payment  thereof  like  mortgage  bonds 
of  the  merged  or  new  corporation  at  par,  subject  to  the  exercise 
of  the  same  powers  by  the  directors  of  the  merged  or  new  cor- 
poration as  are  hereby  reserved  to  the  directors  of  this  com- 
pany." 

The  record  further  discloses  the  bonds  so  issued  as  dividends 
were  paid  to  the  stockholders  in  the  following  amounts : 

V.  T.  Malott   $20,000 

Mary  H.  McGee 40,000 

Margaret  A.  Evans 40,000 

E.  C.  Fletcher   80,000 

A.  C.  Newby   150,000 

C.  E.  Test ^  150,000 

D.  W.  Marmon , 860,000 

C.   C.  Perry    360,000 

Total    $1,200,000 

These  dividends  were  paid  on  the  31st  day  of  December,  1904. 
On  that  date  the  Indianapolis  Light  &  Power  Company  and  the 
Marion  County  Hot  Water  Heating  Company  were  merged  under 
the  name  of  the  Indianapolis  Light  &  Heat  Company.  The 
agreement  merging  these  two  companies  provided  that  the  certifi- 
cates for  the  shares  of  the  capital  stock  o|  the  uniting  corpo- 
rations be  surrendered  to  the  new  corporation,  and  that  in  ex- 
change therefor  the  new  corporation  should  issue  one  and  one 
half  shares  of  the  capital  stock  of  the  new  corporation  for  every 
one  share  of  capital  stock  of  the  Indianapolis  Li^t  &  Power 
Company,  and  one  of  the  $1,000  bonds  for  every  ten  shares  of 
capital  stock  so  surrendered ;  also  that  the  new  corporation  should 
issue  one  share  of  its  capital  stocA:  for  every  one  share  of  the 
capital  stock  of  the  Marion  County  Hot  Water  Heating  Company, 
so  surrendered. 

A  statement  of  the  assets  and  liabilities  of  the  Indianapolis 
Light  &  Heat  Company  of  the  date  of  December  31,  1904,  shows 
both  assets  and  liabilities  of  $2,280,946.28.  This  statement  in- 
cludes among  the  assets  the  property  of  the  Marion  County  Hot 
Water  Heating  Company,  which  is  set  forth  as  of  the  value  of 
$98,741.50. 

It  appears  that  the  books  of  the  company  were  opened  on 
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the  Ist  day  of  January,  1905,  showing  assets  and  liabilities  of  the 
value  of  $3,291,178.24.  This  swift  and  formidable  ascent  in  the 
value  of  assets  and  the  amount  of  liabilities  was  made  to  appear 
by  adding  to  the  assets  $967,557.41,  made  up  in  the  following 
manner : 

BondB  to  stockholderg  of  the  Marion  County  Hot  Water  Heating 

Company $32,000.00 

Stock  to  said  stockholders    100,000.00 

Interest  on  profit  left  by  the  stockholders  of  the  company  and 

put  into  the  business  as  follows: 
1893—$     18,000.00  at  10%  to  January  1,  1905    . . .  $20,700.00 
1894—        33,473.00  "  35,146.66 

189&—      43,112.00  "  40,956.40 

1896—  68,906.00  «  60,070.10 

1897—  74,600.00  "  65,950.00 

1898—  92,084.00  '«  69,854.60 

1899—  116,431.00  *  64,037.02 

1900—  137,979.00  "  62,090.65 

1901—  166,796.00  "  68,378.60 

1902—  192,780.00  «  48,195.00 

1903—  140,677.00  "  21,101.55 

1904—  180,000.00  For  6  months  9,000.00 

625,480.60 

$1,264,838.00  

$657,480.60 

Merchandise  on  hand   (estimated)    $88,516.91 

Horses  and  vehicles   ( estimated ) 6,910.00 

Coal  on  hand  (estimated)    25,200.00 

Customers' accounts  receivable  (estimated)   86,450.00 

Increase  in  real  estate  (estimated)    105,000.00 

310,657.41 

Total  $967,657.41 

The  liabilities  were  adjusted  to  the  assets  by  charging  as  a 
debt  of  the  company,  a  like  amount  of  bond  dividends. 

Our  accountants  found  but  little  that  throws  light  on  the  in- 
vestments in  this  property  behind  the  31st  day  of  December, 
1893.  The  accountants  have  endeavored  to  determine  the  amount 
of  the  capital-accoimt  invested  in  the  property  each  year.  Assum- 
ing that  the  records  are  correct  as  of  December  31,  1893,  the 
accountants'  statement  is  as  follows : 

1893,  December  31st,  book  value $732,978.60 

1894 56,910.30 

1895 65,981.68 

1896 80,686.80 

1897  101,980.60 

1898  64,966.34 

1890 135,120.42 

1900  194,091.84 

1001 116,234.33 

1902  244,851.68 

1903  157,047.34 

1904  208,378.50 
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1905  ' $356,266.10 

1906  233,393.87 

1907 180,670.91 

1908 111,130.07 

1909  400,269.86 

1910 372,546.19 

1911 345,854.75 

1912  212,581.69 

1913,  «  months,  June  30th  154,668.34 

1914  489,126.70 

Total  $5,015,715.81 

This  is  the  total  capital  account  as  developed  by  our  account- 
ants from  the  records  of  this  company,  and  from  the  statement  of 
the  president  of  the  company  concerning  the  capital  account  i^ 
the  year  1914.  This  sum  would  be  the  total  cost  up  to  the  Slst 
day  of  December,  1914.  This,  however,  does  not  represent  the 
book  value  as  shown  by  the  records  of  the  company.  The  accoxmt- 
ants  have  deducted  from  the  book  value  the  following  amounts: 

Excess  of  property  aooeunt  of  Jantuiry  1,  1905,  over  Decern* 

ber  31,  1910    $1,122,444.45 

Furniture  and  fixtures,  December  31,  1910  10,147.00 

Plus  adjustment  of  property  account  made  from  March  5,  1905, 

to  June  30,  1911,  once  charged  to  operating  account   ....        720,072.06 

Cost  erecting  and  fitting  nMters,  transformerB,  and  arresters  for 
the  year  ending  June  30,  1912,  and  for  interest  on  con- 
struction from  March  4,  1905,  to  June  30,  1912  151,099.72 

Total    $2,003,763.23 

And  they  have  added  to  the  plant  account: 

Horses  and  vehicles,  1910  to  1913   7,552.03 

Furniture  and  fixtures,  1910  to  1913  . .  *. 15,776.04 

Decrease  of  balance  sheet  on  July  1,  1910,  frcnn  the  same  sheet 

June  30,   1910    *  37,876.14 

Total  additions  $61^504.21 

'  The  accountants  for  the  company  have  oonstruoted  a  different 
capital  account.  According  to  the  figures  of  these  accountants 
there  was  invested  in  this  property  up  to  June  30,  1914,  $5,- 
646,528.15.  After  June  30,  1914,  by  the  books  of  the  company 
there  was  added  in  capital  account  $246,902.02.  This  added  to 
the  results  found  by  the  company's  accountants  up  to  June  30, 

1914,  would  make  $5,791,690.31. 

There  is  a  difference  in  the  capital  account  as  shown  by  the 
different  reports  of  $775,974.50.  The  accountants  for  the  com- 
pany in  a  column  of  adjusted  accounts  add  the  following  sums 
for  the  years  respectively : 

1905    $97,092.71 

1906    37,949.00 
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1907 : $39,422.76 

1908  43,801.73 

1909  60,286.37 

1910  61,169.76 

1911  24,511.73 

1912  43,626.00 

Total    $407359.05 

It  appears  from  the  reports  of  the  Commission's  accountants 
that  there  has  been  invested  in  this  property  practically  $5,- 
000,000.  But  between  the  Commission's  accountants  and  the 
company's  there  is  a  conflict  of  practically  three  quarters  of  a 
million  dollars.  It  is  not  clear  that  our  accountants  are  war- 
granted  in  excluding  all  of  the  various  items  they  seek  to  exclude 
from  the  capital  account,  nor  is  it  clear  that  all  of  the  $407,- 
859.05,  added  by  the  accountants  for  the  company,  ought  to  be 
added.  There  is  but  little  evidence  that  either  is  correct.  This 
is  not  necessarily  a  reflection  upon  the  skill  and  fidelity  of  either 
of  the  accountants.  There  is  a  measure  of  uncertainty  about  any 
part  of  tiie  capital  account  except  the  $5,015,715.81. 

After  a  careful  examination  of  the  reports  made  by  our  ac- 
countants and  the  accountants  for  the  company,  we  are  satisfied 
that  the  total  original  cost,  of  this  property  up  to  the  31st  day  of 
December,  1914,  was  $5,350,000.  From  that  date  up  to  March 
1,  1915,  there  was  added  about  $50,000,  which  makes  the  total 
original  cost  up  to  that  date  $5,400,000. 

III.  Present  Value  of  Stocks  and  Bonds. 

The  company  is  capitalized  as  follows : 

C<niiiiion   stock,   December   31,   1014    $1,000,000.00 

Common   stock,   1913    1,000,000.00 

Total  bond  issue,  including  bonds  of  tbe  Indianapolis  Light  k 

Vomet  Company  « 3,395,000.00 

Total   $6,395,000.00 

[19]  A  part  of  these  bonds  was  issued  by  the  Indianapolis 
Light  &  Power  Company,  bear  6  per  cent  interest,  and  mature 
annually.  We  have  not  the  exact  figures,  but  of  these  there  is 
now  outstanding  about  $275,000.  The  remainder  are  5  per  cent 
bonds  issued  by  the  Indianapolis  Light  &  Heat  Company.  These 
bonds  are  marketable  at  par.  The  common  stock  of  this  com- 
pany is  worth  more  than  par.  It  is  worth,  under  the  evidence, 
practically  150  per  cent.    That  is,  if  the  company  was  permitted 
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to  earn  6  per  cent  on  the  present  value  of  this  property,  after  pay- 
ing the  interest  on  its  indebtedness,  operating  expenses  and  taxes, 
there  would  be  left  an  earning  of  7  per  cent  on  the  common  stocks. 
Stocks  that  will  yield  annually  a  net  return  of  7  per  cent  on  the 
par  value  thereof  are  worth  more  than  par.  There  is  no  evidence 
before  the  Commission  that  would  warrant  a  return  of  less  than 
6  per  cent  Under  this  reasoning  the  stocks  and  bonds  of  this 
company  are  worth  practically  $6,000,000.  We  have  no  doubt 
that  under  existing  conditions  the  stocks  can  be  disposed  of  in  a 
very  short  time  at  more  than  150  per  cent  of  the  par  value  thereof. 
We  have  now  determined : 

That  the  cost  of  reproduction  lets  depredatioii  of  this  prop- 
erty   is    $4,852,777 

That  the  original  cost  was 5,400,000 

That  the  present  value  of  the  stocks  and  bonds  is 6,000^000 

That  the  assessment  in  1914  on  the  property  of  the  company  in 

Marion    county    was    2^5,100 

That  the  coal  lands  in  Sullivan  county  were  assessed  at  about  . .  15,000 

Having  determined  these  four  items,  we  have  the  basis  oi  a 
determination  of  the  actual  present  value  of  all  of  this  property. 

[20-22]  But  before  fixing  this  value  it  is  necessary  to  take 
into  considerati(Mi  one  element,  that  has  not  yet  been  considered. 
The  cost  of  reproduction  less  depreciation  determines  the  cost  of 
the  bare  bones  of  the  property*  That  is,  this  sum  is  obtained  by 
breaking  the  plant  into  int^al  parts  or  units,  and  fixing  the 
value  of  each  separate  unit  when  constructed  into  a  complete 
plant  The  cost  of  reproduction  less  depreciation  represents  the 
value  of  the  plant  without  a  single  customer,  without  a  live  busi- 
ness, with  no  capacity  to  earn  revenues,  but  with  its  business  yet 
to  be  obtained  by  its  owners.  That  there  is  a  diflference  in  the 
value  of  such  a  plant  so  constructed,  and  that  of  a  splendid  prop- 
erty with  more  than  30,000  customers  of  its  products,  and  with 
a  revenue  of  nearly  $1,600,000,  is  perfectly  evident  to  any  one 
who  cares  to  see  a  manifest  and  plain  distinction.  To  discuss 
"going  value^^  is  purely  academic.  The  courts  do  not  agree  as  to 
what  it  is,  the  engineers  are  as  far  apart  in  their  definitions  and 
estimates  of  "going  value"  as  are  the  laymen.  The  term  "going 
value"  or  "going  concern"  is  a  device  used  by  the  courts  to  care 
for  an  item  of  value  that  is  largely  indefinable,  but  actually 
existing.    To  disregard  it  entirely  is  a  plain,  manifest  injustice 

P.U.R.1916B. 


Digitized  by 


Google 


476  INDIANA  PUBLIC  SERVICE  COIOIISSION. 

to  the  in\'e8torfi.  To  give  to  this  entity,  whatever  it  may  be 
called,  the  inflated,  wild,  and  extravagant  value  that  experts  give 
this  before  the  Commission,  as  was  done  in  this  cftse,  is  to  work 
great  injustice  on  the  public,  who  use  the  services  produced  by 
this  company.  It  is  the  province  and  the  duty  of  the  Commis- 
sion to  deal  justly  with  both  the  company,  and  those  who  from 
choice  or  necessity  use  its  products. 

Mr.  Huddle,  of  the  firm  of  Sloan,  Huddle,  Fuestel,  &  Free- 
man, experts  for  the  company,  says  that  $647,560  i^a  fair  esti- 
mate of  the  "going  value"  of  this  property.  This  witness  esti- 
mates the  cost  of  reproduction  less  depreciation  plus  the  "going 
value"  of  this  property  at  $5,741,458,  but  he  denies  that  this  is 
necessarily  the  fair  value  of  the  property.  He  understands  and 
so  testifies,  that  this  cost  of  reproduction  less  depreciation  plus 
"going  value,"  is  but  one  element,  or  one  item  of  evidence  to  be 
considered  by  the  Commission  in  determining  the  present  value 
of  the  property.  The  mental  process  by  which  liiis  witness  ar- 
rived at  his  estimates  of  "going  value"  is  set  forth  in  the  evidence. 
It  is  in  a  measure  empirical,  arbitrary,  and  is  entirely  too  large 
when  all  the  facts  and  circumstances  that  make  up  the  life  his- 
tory of  this  property  are  given  due  consideration. 

There  were  very  few  years  in  the  history  of  this  plant  when  it 
failed  to  pay  substantial  dividends,  and  the  loSa  of  dividends 
from  these  few  years  was  compensated  by  a  stock  dividend  of 
$1,000,000,  and  a  bond  dividend  of  $1,200,000.  It  could  be 
urged  with  great  reason,  and  sustained  by  the  authorities  of 
courts  of  good  reputation,  that  this  company  was  entitled  to  no 
"going  value"  whatever.  There  have  been  no  substantial  early 
losses  that  have  not  been  amply  restored  by  subsequent  profits. 
However,  there  is  a  line  of  decisions  of  the  courts  that  sustain 
the  allowance  for  "going  value."  The  Xew  Jersey  Commission 
allowed  30  per  cent  of  the  structural  value  as  "going  value,"  and 
this  allowance  was  sustained  by  the  supreme  court  of  that  state. 
One  of  the  Public  Service  Commissions  of  the  state  of  New  York 
refused  to  allow  "going  value,"  and  was  reversed  by  the  court  of 
appeals  of  that  state.  The  supreme  court  of  Oklahoma  makes  a 
like  allowance  for  "going  value"  in  the  case  of  the  "Pioneer 
Telegraph  &  Telephone  Company."    The  supreme  court  of  the 
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state  of  Wisconsin  has  sustained  the  Railroad  Commission  of 
Wisconsin  in  every  instance  where  it  allowed  "going  value.'' 

In  Valparaiso  City  Water  Co.  v.  Valparaiso,  33  Ind.  App.  193, 
196,  69  N.  K  1018,  the  court  says: 

"It  was  found  that  the  present  'physical  value'  of  the  water- 
works system  was  $59,996,  including  water  rights,  and  that  the 
'going  value,'  by  reason  of  the  connections  with  private  consumers 
and  its  being  a  live  and  going  concern,  was  $26,710,  and  that  the 
'reasonable  value'  of  the  system  at  the  commencement  of  the 
suit  and  at  the  time  of  the  finding,  including  its  physical  value 
and  its  going  value,  was  $86,706 ;  and  it  was  found  by  the  court 
below:  that  upon  the  payment  or  tender  of  that  sum  on  or  before 
October  1,  1903,  the  appellee  would  be  entitled  to  a  conveyance 
and  the  possession  and  control  of  the  waterworks,  and  that  a  com- 
missioner should  be  appointed  to  make  the  transfer,  and  it  was  so 
adjudged." 

The  judgment  of  the  lower  court  was  affirmed  in  an  opinion 
written  by  Black,  concurred  in  by  Wiley,  Comstock,  Robinson, 
and  Roby ;  Chief  Judge  Henley  dissented.  In  neither  the  opin- 
ion of  the  court  nor  in  the  dissenting  opinion  was  the  question 
of  "going  value"  discussed  other  than  as  hereinabove  set  forth. 
There  was  an  allowance  of  more  than  40  per  cent  for  "going 
value,"  and  this  allowance  was  made  not  on  account  of  early 
deficits  or  losses,  but  "by  reason  of  the  connection  vnth  private 
consumers,  and  its  being  a  live  and  'going  concern.' " 

It  is  not  likely  that  the  question  of  "going  value"  was  seriously 
presented  to  the  court  in  that  casa  The  opinion,  however,  stands 
as  a  warning  to  the  Commission  that  there  is  such  a  thing  as 
"going  value"  to  be  reckoned  with,  and  that  it  does  not  depend 
wholly  upon  early  losses  in  the  operation  of  the  plant,  but  that 
the  fact  that  the  property  "is  a  live  and  going  concern"  gives  it 
a  value  above  the  value  of  the  same  plant  if  it  were  not  "a  live 
and  going  concern."  The  court  of  appeals  of  New  York  not  only 
reversed  the  Public  Service  Commission  of  New  York  by  hold- 
ing that  "going  value"  must  be  allowed,  but  declared  that  it 
should  be  found  as  a  separate  item,  and  should  be  so  set  forth 
in  the  valuation  fixed  by  the  Commission.  On  the  other  hand, 
the  supreme  court  of  Wisconsin  holds  that  it  is  impossible  to 
differentiate  the  item  of  "going  value"  from  the  structural  value 
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of  the  property,  and  that  the  "going  value"  should  not  be  set 
forth  as  a  separate  item,  and  that  it  cannot  be  ascertained  with 
such  precision  as  to  enable  a  Commission  to  set  it  forth  as  a 
separate  item.  The  view  of  that  court  is  that  it  is  a  fact  to  be 
considered,  to  be  reckoned  with,  and  taken  into  consideration,  in 
addition  to  the  structural  value  of  the  property,  and  that  such  an 
allowance  must  be  made. 

The  struggles  of  the  Commissions,  differing  in  conclusions 
touching  this  subject  as  they  do,  the  irreconcilable  conflict  in  the 
views  of  the  judges  of  the  courts  of  last  resort,  demonstrate  be- 
yond controversy  that  the  whole  theory  of  arriving  at  the  value 
of  the  property  of  a  public  service  corporation  is  in  a  developing 
stage. 

Neither  the  courts,  the  Commissions,  engineers,  nor  the  econ- 
omists have  arrived  at  any  set  formula  or  precise  rule  by  which 
this  value  is  to  be  determined.  The  determination  of  a  fair  value 
must  ultimately  rest  upon  the  judgment  of  the  Commission,  after 
a  consideration  of  the  cost  of  reproduction  less  depreciation,  the 
original  cost  plus  all  additions  and  betterments,  the  value  of  the 
stocks  and  bonds,  the  earnings,  and  many  other  things.  One  of 
the  other  things  that  much  be  given  significance  is  the  history  of 
the  plant  itself, — its  successes  and  failures,  its  profits  and  losses, 
whether  it  has  a  monopoly  or  must  face  competition.  We  say, 
that  each  of  these  items  must  be  given  weight 

It  is  our  judgment  that  $400,000  would  be  a  fair  and  liberal 
allowance  for  lie  item  of  "going  value"  in  this  property. 

We  have  heretofore  found  in  this  opinion  that  the  cost  of 
reproduction  less  depreciation  of  this  plant  is  $4,852,777.  Con- 
sequently our  finding  is  that  the  cost  of  reproduction  less  de- 
preciation plus  going  value  is  $5,252,777,  but  we  believe  this 
property  is  of  greater  value  than  this.  Its  present  value  is  near 
$5,800,000.  This  includes  improvements  and  additions  made 
up  to  March  1,  1915. 

The  following  is  a  statement  of  the  additions  and  improve- 
ments made  in  1914,  to  wit: 

LAND 
Power  plant  land $     46S.7S 

BUILDINGS,  FIXTURES  AND  GROUNDS 

Steam   power   plant   buildings    40,704.65 

Boiler  plant  buildings  45,308.0S 

Transformer   substations,   buildings,    fixtures,   grounds    ....  970.82 
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Storage  battery  buildings,  fixtures  and  grounds $410.21 

Utility  equipment  buildings,  fixtures  and  grounds   66.60* 

Stores  department  buildings,  fixtures  and  grounds  2,328.04 

Shop  and  construction  department  buildings,   fixtures   and 

grounds 26.61 

POWER  PLANT  EQUIPMENT 

Steam  power  plant  equipment   139,645.40 

Boiler  plant  equipment  61,042.14 

TRANSFORMATION 

Transformer  substation  equipment 2,010.72 

Storage  battery  equipment 306.38 

DISTRIBUTION 

Electric  distribution  system 04,974.04 

Transformers    24,871.47 

Meters    12,535.99 

Commercial  lamps  and  lamp  equipment 2,766.27* 

Note: — Commercial  arc  lamps  owned  by  the  company  are 
being  largely  replaced  by  Mazda  lamps  owned  by  con- 
sumers. 

Municipal  contract  lighting  system  118.56 

General  office  equipment  657.42 

Stores  department  equipment 44.13 

Utility  equipment 57.87 

Miscellaneous  equipment   1,146.68 

Steam  heat  distribution  system   10,753.71 

Total    $425,568.82 

This  amount  is  actual  cost  and  includes  no  charge  for  inter- 
est, engineering  or  contingencies. 
Add  15%  for  engineering  and  contingencies   63,835.32 

Total  for  calendar  year  of  1914 $489,404.14 

The  following  are  the  additions  and  improvements  made  for 
the  months  of  January  and  February,  1915,  to  wit: 

LAND 

Power  plant  land   $88.08* 

BUILDINGS,  FIXTURES  AND  GROUNDS 

Steam  power  plant  buildings    1,918.38 

Boiler   plant  buildings    3,930.78 

Transformer  substations,  buildings,  fixtures,  grounds 1.82 

Storage  battery  buildings,  fixtures  and  grounds   

Stores  department  buildings,  fixtures  and  grounds 1,205.85 

POWER  PLANT  EQUIPMENT 

Steam  power  plant  equipment 660.99 

Boiler  plant  equipment   3,628.28 

DISTRIBUTION 

Electric  distribution  system 17,828.28 

Transformers 447.96 

Meters    1,812.36» 

Commercial  lamps  and  lamp  equipment   086.02* 

Note: — Commercial  arc  lamps  owned  by  the  company  are 
being  largely  replaced  by  Mazda  lamps  owned  by  con- 
sumers. 

Municipal  contract  lighting  system  36.91* 

Greneral  office  equipment   . .  * 30.35 

Utility  equipment  677.60 

•Red. 
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Misoellaneous  equipment   $  41.00 

Steam  heat  distribution  s^^stem   136.63 

Total    $27,275.55 

This  amount  is  actual  cost,  and  includes  no  charge  for  inter- 
est, engineering  or  contingencies. 
Add  15%  for  engineering  and  contingencies 4,091.33 

Total  for  January  and  February,  1915  $31,366.88 

The  actual  cost  of  the  improvements  and  additions  from  Jan- 
uary 1,  1914,  to  March  1,  1915,  are  the  nearest  estimates  of  the 
real  values  that  can  be  obtained* 

[23]  The  value  of  these  improvements  made  since  January 
1,  1914,  added  to  the  value  of  the  plant  as  we  have  heretofore 
found  it  to  have  been  on  that  date,  gives  us  $5,800,000.  This 
does  not  include  an  item  of  $100,000  for  coal  lands,  that  is  in 
our  judgment  neither  used  nor  useful  for  the  convenience  of  the 
public  in  the  business  of  producing  either  heat,  light,  or  power. 
This  does  not  mean  that  the  investment  is  an  unwise  or  an  im- 
provident one.  On  the  contrary,  the  evidence  in  the  case  shows 
that  the  investment  has  been  a  very  profitable  one,  and  has  more 
than  doubled  in  value  in  a  very  few  years. 

Our  staff  finds  the  cost  of  reproduction  less  depreciation  of 
the  property  of  the  company  heretofore  devoted  to  municipal 
lighting  to  be  $171,651.  With  the  municipal  lighting  contract 
transferred  to  the  competitor  of  this  company,  a  great  part  of  the 
property  will  cease  to  be  either  used  or  useful  for  the  convenience 
of  the  public.  In  our  judgment  at  least  $171,772  should  be  de- 
ducted. 

Therefore,  after  giving  weight  to  the  reasonable  cost  of  bring- 
ing the  property  to  its  present  state  of  eflScicncy,  and  after  add- 
ing $400,000,  for  "going  value," 

The  Public  Service  Commission  of  Indiana  finds  and  deter- 
mines, and  by  order  fixes,  the  value  of  all  of  the  property  of  the 
Indianapolis  Light  &  Heat  Company  that  is  actually  used  or 
useful  for  the  convenience  of  the  public  to  be  $5,625,000. 

[24]  This  company  is  engaged  in  the  production  of  heat,  as 
well  as  in  the  production  of  light  and  power.  In  determining 
the  rates  to  be  paid  for  electric  light  and  electric  power  it  is 
necessary  to  separate  that  part  of  the  company's  property  de- 
voted to  the  production  and  distribution  of  heat  from  that  part 

devoted  to  the  production  and  distribution  of  light  and  power. 
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The  firm  of  Sloan,  Huddle,  Feustel,  &  Freeman  apportion  the 
following  property  to  the  production  and  distribution  of  heat, 
to  wit: 


Per  cent 

Cost  of 
Reproduc- 
tion 

Cost  Less 
Deprecia- 
tion 

T.onH  at  Kpntiickv   avenue 

34.3 

$51,450 

$  51,450 

Total  all  lands 

14.6 

50 

50 

50 

50 

50 

50 

50 

a5.2 

35.2 

10 

10 

10 

5 

5 
50 

$  51,450 

11,819 

7,336 

2,309 

968 

93 

2,100 

1,549 

1,380 

16 

2,415 

443 

15 

1,842 

241 

900 

$  51,450 

Boiler  room 

9,036 

Smoke  stack 

5,136 

Smoke  ducts 

1,616 

Coal  convevor  nit 

677 

Coal  nit  shed 

19 

Miscpilaneous  wood  structures 

840 

Retaining  wall 

1,549 

Wells 

966 

Outhouses       

8 

Storehouse 

2,339 

Stable               

434 

Shpd  flouth  of  main  buildinff 

8 

Wells   conduit  and  intake 

1,289 

Drainasre      

168 

Railroad  side  track 

630 

Total  Kentucky  avenue  bldgs — 

18.4 

$33,426 

$  24,715 

Total  all  buildin&rs 

7.2 

$  33,426 

$  24,715 

Boiler  plant,  except  elect,  station  piping 

50 

$  72,050 

$  44,843 

Total  Kentucky   avenue    station 
PQuinment    

16.3 
6.7 

$  72,050 
72,050 

$  44,843 

Total  all  station  equipment 

44,843 

Steam  heating  mains,  meters  and  services 
Additions  January  1  to  June  30 

100 

$214,727 

827 

$202,692 

Total  transmission  and  distribu- 
tion  

7.8 

7.8 

.4 

16.3 

16.3 

5.7 

100 

$215,554 
879 

57 
218 
566 

80 
581 

$202,692 

TTtilitv  eauinment 

685 

Office  furniture 

52 

Shop  equipment  at  Kentucky  avenue. . 
Toftffl  At  Kpntuckv  avenue 

186 
408 

MiRcellaneous  tools 

64 

Steam  heating  distribution  tools 

436 

Total  fireneral  eauinment 

5.9 

$    2,381 

$    1,831 

land              

14.6 
7.2 
5.7 
7.8 
6.9 

$51,450 

83,426 

72,050 

215,554 

2,381 

$  51,450 

Bnildin&rs  and  structures 

24,715 

Plant  eauinment 

44,843 

TranAmiflAion  and  distribution 

202,692 

Opnnral  pauinment 

1,831 

Total 

7.6 
7.6 

$374,861 
56,227 

$325,531 

Add  15%     .• 

48,830 

Total    

7.6 

$431,088 

$374,361 
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Deducting  the  value  of  the  property  apportioned  as  herein- 
before set  forth  to  the  production  and  distribution  of  heat,  we 
find  that  the  value  of  the  property  used  and  useful  for  the  con- 
venience of  the  public  in  the  production  of  electric  light  and 
electriQ  power  is  $5,250,000. 

Necessary  Earnings. 
Having  determined  that  the  company  has  property  of  the 
value  of  $5,250,000,  that  is  used  and  useful  for  the  convenience 
of  the  public  in  the  production  of  electric  light  and  power,  it  is 
now  necessary  to  determine  the  earnings  to  which  it  is  entitled. 
To  maintain  the  property  in  a  state  of  efficiency,  and  to  enable  it 
to  earn  a  reasonable  return  on  the  value  of  the  property  invested, 
provision  must  be  made  for  each  of  the  following  items: 

1.  Reasonable  return  on  the  investment, 

2.  Operating  expenses. 

3.  Taxes. 

4.  Depreciation. 

[25]  i.  Reasonwhle  Return. — An  examination  of  the  records 
kept  by  the  company  and  its  predecessors  discloses  that  large 
earnings  have  been  gathered  into  its  treasury.  From  these  earn- 
ings there  has  been  invested  in  this  property  a  large  surplus 
taken  from  the  people.  If  it  enjoyed  a  monopoly,  this  invested 
surplus  in  the  property  would  justly  reduce  the  returns  on  this 
property  to  6  per  cent.  But  in  its  field  of  operation  it  has  a 
strong  and  vigorous  competitor,  and  the  rate  of  return  should  be 
larger  by  reason  of  this  fact.  .  The  hazard  arising  wholly  from 
a  competitive  situation  is  very  great.  Arising  out  of  the  munici- 
pal lighting  of  this  city  this  company  has  lost  within  the  last  year 
at  least  $172,000.  Having  in  view  this  competitive  situation, 
it  is  entitled  to  a  return  of  at  least  7  per  cent  on  the  value  of  its 
property  as  hereinabove  found. 

2.  Operating  Expense. — The  records  of  the  company  show 
that  for  the  year  ending  June  30,  1914,  the  total  operating  ex- 
pense was  $609,304.41.  From  this  there  should  be  deducted  the 
following: 

$609,304.41 

Operating  expense  heat  plant $29^90.37 

Operating  expense  municipal  lighting 33,630.82 

Contingencies   extraordinary    22,565.87 

85,777.06 

Total  operating  expense  light  and  power $523,527.35 
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The  expense  of  maintenaiioe  included  in  this  item  is  distributed 
as  follows: 

Alain tenance  of  steam  engines  and  turbines $4,118.88 

"  auxiliary   power   plant   equipment    745.72 

"  generators    8,418.10 

"             **  auxiliary  power  plant — electric    4,044.09 

**            "  power  plant  bldgs.,  fixtures  and  grounds 2,121.03 

**            "  substation   and   transformer   station   equipment  443.68 

"             "  buildings,  fixtures  and  grounds   1,001.46 

"            "  storage  battery  equipment    2,722.46 

**            "  storage  battery  bldgs.,  fixtures  and  grounds  . .  194.10 

"            "  overhead  distribution  system   42,294.18 

"            **  underground  distribution  system  * 8,498.36 

**            "  transformers    8.41 

«  meters   4,696.48 

"            "  general   office   equipment    1,885.92 

**            "   general  office  bldgs.,  fixtures  and  grounds 618.26 

**            "  stores  department  equipment   179.74 

**            *'  stores  department  bldgs.,  fixtures,  grounds   ...  573.90 

"            "  utility  equipment  337.12 

"            "  utility  equipment  bldgs.,  fixtures,  grounds  ....  733.21 

•*            "  commercial   lamps    1,584.85 

"            "  boiler  and  boiler  auxiliary  equipment 27,961.59 

*'            "  coal  and  ash  handling  equipment 5,406.29 

"            *'  boiler  plant,  bldgs.,  fixtures  and  grounds 2,383.39 

Total  maintenance  expense  $120,971.30 

This  maintenance  account  is  very  large.  However,  by  refer- 
ence to  our  uniform  classification  of  accounts  for  electric  utili- 
ties it  will  be  observed  that  each  one  of  these  accounts  is  carefully 
defined.  On  page  32  the  purpose  of  the  maintenance  of  the 
transmission  system  account  is  fully  set  forth.    It  is  as  follows : 

"Charge  to  this  account  the  expense  of  all  labor  and  material 
incurred  in  making  repairs  to  the  transmission  system.  This  in- 
cludes repairs  and  renewals  of  underground  transmission,  con- 
duits, manholes,  sewer  connections,  sewer  traps,  and  paving; 
replacement  and  renewal  of  poles,  painting  poles,  removing  and 
resetting  poles,  repairing  poles  and  pole  fixtures,  cross-arms,  in- 
sulator pins,  insulators,  braces,  brackets,  and  other  pole  fixtures 
and  appliances ;  guys  and  other  supports  for  holding  poles,  towers, 
and  other  structures  in  position ;  also  replacement  and  renewal  of 
towers,  painting  towers,  repairs  to  towers  and  other  appliances 
for  supporting  the  overhead  transmission  system  and  the  replace- 
ment and  renewal  of  transmission  conductors  between  the  gener- 
ating plant  and  -the  substation.^' 

The  expense  incurred  for  each  of  these  items  may  properly  be 
charged  to  the  maintenance  of  transmission  system. 
P.U.R.1916B. 
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On  page  36  maintenance  of  meters  is  defined  as  follows : 

^^Cliarge  this  account  with  the  expense  of  all  labor  and  materialt 
incurred  in  repairing  meters  in  the  distribution  system,  including 
readjusting  and  painting  old  meters,  new  meter  parts,  new  jewels, 
cleaning  meters  and  changing  meters  for  routine  tests/' 

[26]  There  is  no  precise  and  accurate  differentiation  of  main- 
tenance from  depreciation.  The  engineers  and  the  accountants 
find  that  many  items  fall  clearly  within  the  definition  of  main- 
tenance. Many  others  fall  clearly  within  the  definition  of  de- 
preciation. But  between  these  two  extremes  there  is  a  twilight 
zone  in  which  it  is  very  difficult  and  not  very  important  to  deter- 
mine whether  the  expenses  should  be  charged  to  maintenance  or 
depreciation.  One  fact,  however,  ought  not  to  escape  observa- 
tion. The  larger  the  maintenance  fund  that  is  maintained,  the 
smaller  the  depreciation  fund  should  be  maintained.  Each  is  in 
a  measure  maintenance,  and  each  is  in  a  way  replacement. 

While  the  company  maintains  a  large  fund  and  expends  large 
revenues  in  maintenance  and  repair,  it  is  not  entitled  to  as  large 
a  fund  for  depreciation  as  if  the  maintenance  fund  was  more 
limited.  We  have  no  method  of  determining  what  the  operating 
expenses  of  this  company  should  be,  except  by  an  investigation 
of  the  records  and  vouchers  kept  by  the  company.  This  would 
indicate  that  the  sum  of  $523,527.35  is  reasonably  necessary  to 
operate  the  electric  light  and  power  plant  of  the  company. 

[27]  In  the  last  annual  report  an  allowance  of  $22,555.87  is 
made: 

For  appraisal  expenses   $15,000.00 

For  fire  loss 7,565.87 

The  fire  loss  is  no  doubt  a  legitimate  expense,  and  should  be 
accounted  for  under  the  title  of  "Contingencies  Extraordinary." 
This  $15,000  charge  for  appraisal  expense  ought  to  appear  under 
the  account  entitled,  "Public  Service  Expense."  This  account 
should  be  charged  with  all  fees,  retainers,  and  expenses  of  coun- 
sel, solicitors,  attorneys,  clerks,  attendants,  expert  witnesses,  and 
others  whose  services  are  secured  in  the  defense  and  prosecution  of 
all  petitions  and  other  transactions  before  the  Public  Service 
Commission  of  Indiana. 

[28]  It  is  unlikely  that  the  annual  expense  occasioned  by 
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transactions  before  this  Commission  will  approximate  anything 
like  this  amount.  This  is  certainly  not  a  "contingency  extraordi- 
nary." A  loss  of  $7,556.87  for  insurance  ought  not  to  be  re- 
couped in  one  year.  This  loss  and  the  item  of  appraisal  expense 
should  be  projected  over  a  series  of  years,  and  not  charged  to  the 
operating  expense  of  any  one  year.  Some  aUowance  must  be 
made  for  it,  of  course.  An  allowance  for  operating  expense  of 
$528,000  would  certainly  be  sufficient  for  the  proper  operation 
of  the  company's  electric  light  and  power  plant. 

[29-31]  -4«  Depreciation. — The  lowest  estimate  of  the  com- 
pany's experts  for  depreciation  is  4^  per  cent  of  the  value  of  the 
property.  There  are  few  light  and  power  properties  where  the 
percentage  of  depreciation  is  as  small  as  it  is  here.  In  estimat- 
ing the  present  valye  of  the  property  there  is  an  allowance  of 
$325,000  for  land  value  and  $125,000,  working  capital;  which 
does  not  include  stores  and  supplies.  The  sum  of  these  two  items 
is  $450,000.  Upon  these  there  is  no  depreciation.  There  is  an 
allowance  of  $132,838  for  stores  and  supplies.  Here  the  depre- 
ciation is  very  low.  The  possible  limit  is  an  occasional  breaking 
of  some  new  stock  on  hand.  On  the  trial  of  this  case  the  company, 
through  its  experts,  insisted  upon  a  very  high  value  for  its  under- 
ground conduits,  its  manholes,  its  cable  mains,  and  its  cable  lat- 
erals. It  has  over  $214,000  in  value  of  underground  conduits. 
These  are  constructed  as  hereinbefore  explained.  With  the  top  of 
these  under  the  surface  of  the  ground  from  3^  to  4^  feet  their  life 
is  practically  continuous.  This  vast  amount  of  conduit  work  as 
above  stated,  valued  at  over  ,$214,000,  is  more  enduring  than 
cast  iron  water  mains  a  like  depth  under  the  surface  of  the 
ground.  The  only  reason  for  allowing  anything  for  deprecia- 
tion on  these  conduits  is  that  at  the  end  of  100  years  they  may 
be  inadequate. 

By  depreciation  is  meant  the  impairment  in  value  of  the  prop- 
erty still  in  use.  Few  units  of  an  electric  light  plant  lose  all  value 
at  any  time.  The  value  of  the  unit  of  property  at  the  end  of  its 
efficient  life  is  known  as  a  scrap,  salvage,  or  residual  value.  This 
scrap,  salvage,  or  residual  value  never  depreciates.  A  determi- 
nation of  the  nondepreciable  value  of  this  plant  is  important  In 
determining  the  cost  less  depreciation,  the  expert  engineers  do 

not  depreciate  this  residual  value.  The  method  they  use  is  to 
P.U.R.1916B. 
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determine  first  the  cost  of  reproduction  new  of  a  given  instru- 
mentality ;  as,  for  instance,  a  machine.  If  it  is  determined  that 
the  cost  of  reproduction  new  of  a  given  machine  is  $5,800,  and 
that  it  has  a  residual  value  of  $800,  and  its  condition  per  cent  is 
90,  the  $800  is  deducted  from  the  $5,800,  and  80  per  cent  of  the 
remainder  plus  the  residual  value,  to  wit,  $4,800,  under  the  as- 
sumed facts,  would  be  the  cost  less  depreciation  of  this  machina 

The  residual  value,  it  will  be  plainly  seen,  is  never  depreciated. 
Without,  of  course,  endeavoring  to  inflate  the  present  value  of 
the  property,  the  company's  experts  determined  that  the  residual 
value  of  the  plant  under  consideration  was  more  than  $500,000. 
That  is,  if  the  entire  property  was  used  to  the  end  of  its  efficient 
life,  it  would  have  a  scrap,  salvage,  or  residual  value  of  more 
than  $500,000. 

In  a'  large  electric  light  plant  constructed  under  such  condi- 
tions as  exist  in  this  city,  the  protection  of  life  and  property  de- 
mands heavy  outlays  for  instrumentalities  that  depreciate  much 
less  rapidly  than  under  other  conditions.  The  vast  number  of 
circuits  carried  in  cables  depreciate  less  rapidly  than  if  the  cir- 
cuits were  composed  of  individual  wires  stretched  from  pole  to 
pole.  We  have  determined  that  the  value  of  the  property  devoted 
to  the  production  of  light  and  power  is  five  and  one-quarter 
million.    Of  this  the  following  items  do  not  depreciate : 

Real   estate    $325,000 

Working  capital  125,000 

Scrap    value    500,000 

Total    $950,000 

The  following  items  of  property  depreciate  very-  slightly: 

Underground  conduits $240,000 

Cable  mains 300.000 

Tools  and  supplies 130,000 

Total    $670,000 

There  is  but  $4,300,000  of  this  property  that  depreciates  at  all. 
Of  this  $670,000  has  the  very  lowest  depreciation.  There  is 
therefore  but  $3,630,000  in  value  of  property  where  usual  depre- 
ciation may  occur.  In  view  of  all  the  evidence  we  find  that  3 
per  cent  on  the  total  present  value  of  the  property  is  a  proper  and 
adequate  depreciation  account. 

It  is  therefore  ordered  by  the  Public  Service  Commission  of 
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Indiana  that  the  Indianapolis  Light  &  Heat  Company  shall  con- 
form its  depreciation  account,  for  its  property  used  wholly  for  the 
production  and  distribution  of  electric  energy  for  light  and 
power,  to  the  rate  hereinabove  ascertained  and  determined. 

Upon  the  facts  set  forth  in  this  opinion  it  is  necessary  to  pro- 
vide the  following  amounts; 

For  operating  expense  $525,000 

For  taxes    100,000 

3%  Depreciation    157,500 

7%  Return  on  the  value  of  the  property  367,500 

Total    $1,150,000 

Eates. — The  rates  to  be  charged  for  the  services  produced  and 
sold  by  the  Indianapolis  Light  &  Heat  Company  must  provide 
such  revenues  as  will  yield  a  total  of  $1,150,000. 

[32]  In  order  to  maintain  this  utility  in  the  most  economical 
way  it  is  necessary  to  give  consideration  to  large  users  of  light 
and  power.  The  ability  of  such  users  to  install  private  plants  for 
the  production  of  electricity  for  their  own  use  creates  a  competi- 
tive condition  that  must  be  reckoned  with.  The  investment  in 
.  the  two  plants  now  operating  in  Indianapolis  is  but  little  above 
the  expenditures  that  would  be  necessary  if  these  were  removed 
and  one  ideal  plant  established.  The  necessities  of  the  community 
require  the  continuous  operation  of  these  two.  If  the  large  busi- 
ness houses  and  factories  of  the  city  were  to  abandon  the  existing 
plants  and  install  private  ones,  the  cost  to  private  consumers 
would  be  greatly  increased.  Yet,  these  private  consumers  are 
wholly  imable  to  install  separate  plants.  Such  relief  is  econom- 
ically imprudent  and  unwise.  A  very  small  margin  of  profit  on 
each  kilowatt  of  consumption  adds  much  to  the  revenues  of  the 
company.  As  the  plant  must  be  in  continuous  operation,  the 
testimony  shows  that  the  general  experience  of  all  operators  has 
been  that  it  is  better  for  small  consumers  to  serve  large  users  at 
a  low  rate  than  not  to  serve  them  at  all. 

The  same  evidence  establishes  the  fact  that  off-peak  users  are 
entitled  to  some  concession  in  rates.  The  Sunday  user  of  light 
and  power  is  in  the  same  class. 

The  rates  ought  to  be  revised  with  a  due  regard  to  the  usual 
and  customary  method  of  transacting  the  business  of  the  com- 
pany, in  so  far  as  it  has  not  been  in  conflict  with  the  law.  The 
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method  of  computing  the  cost  of  the  energy  consumed  ought  not 
to  be  unnecessarily  disturbed. 

[33]  There  exists  here  a  competitive  situation  that  cannot  be 
disregarded.  This  condition  can  never  be  considered  for  the  pur- 
pose of  increasing  rates. 

The  rates  should  be,  as  far  as  possible,  free  from  mystery.  To 
conform  to  the  Public  Service  Commission  act,  the  rates  should 
be  such  that  a  citizen  of  average  intelligence  could  understand 
and  correctly  apply  them  to  his  particular  case.  Of  course,  the 
earnings  must  be  amply  sufficient  to  meet  the  lawful  requirements 
of  the  company. 

When  the  above  and  many  other  matters  are  regarded,  it  is 
not  an  easy  matter  to  so  adjust  the  rates  as  to  do  justice  to  the 
company  and  to  each  consumer. 

The  large  revenues  of  this  company  are  derived  from  more 
than  30,000  consumers.  As  a  rate  slightly  too  low  would  wi^k 
the  profits  of  the  company,  so  one  but  slightly  too  high  becomes 
in  the  aggregate  a  tremendous  exaction. 

After  giving  consideration  to  all  the  evidence,  the  Commission 
finds  that  the  following  schedules  of  rates,  tolls,  and  charges  will 
yield  sufficient  revenue  to  meet  the  requirements  of  this  company 
as  we  have  herein  found  them  to  be,  and  that  the  rules  and  reg- 
ulations hereinafter  set  out  are  just  and  reasonable  rules  and  reg- 
ulations, to  wit : 

.     SCHEDULE  NO.  1. 
Optional  Lighting  Rate  B-1. 

Available  for  all  lighting  purposes,  domestic  heating  apparatus  and  appli- 
ances, and  alternating  current  motors  of  one-fourth  horse  power  when  wound 
for  125  volts,  and  one-half  horse  power  when  wound  for  250  volts  and  direct 
current  motors  of  one-horse  power  when  used  in  connection  with  lighting 
installations. 

Rate: 

First  200  kilowatt  hours  during  the  month  7^ 

Next    200  kilowatt  hours  during  the  month 6^ 

Next   600  kilowatt  hours  during  the  month  5< 

All  over  1000  kilowatt  hours  during  the  month  44 

Discounts: 
One-half  cent  per  kilowatt  hour  on  first  200  kilowatt  hours  used,  if  paid 
within  ten  days  from  date  of  bilL 

Minimum  Charge: 
50c,  without  discount. 

Term  of  Contract: 

Five  years. 
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SCHEDULE  NO.  2. 
Residence  Rate  A. 
Ayailable  for  all  residences  to  the  exclusion  of  any  otiier  electrie  serrice 
OA  the  same  installations. 
Bate: 

Primary  Charge — 
7c  per  Kw.  Hr.  for 

1.5  Kw.  Hr.  per  socket  monthly  use,  for  not  less  than  10  sockets. 
1.  Kw.  Hr.  per  socket  monthly  use,  for  the  next  10  sockets. 
.5  Kw.  Hr.  per  socket  monthly  use  for  excess  sockets. 
Secondary  Charge — 

.5  Kw.  Hr.  per  socket  monthly  use  for  excess  sockets  used  at  :the 
primary  charge. 
Discoimt: 

ic  per  Kw.  Hr.  on  all  current  at  7c  rate  if  paid  witiiin  ten  days  from 
date  of  bill. 
Minimum  Charge: 

50c  per  monl^  without  discount. 
Lamp  Renewals: 

None. 
Term  of  Contract: 

Five  years. 
Note. — ^All  baseboard  and  floor  receptacles  for  small  power-usiag  appliances 
will  be  omitted.     Upon  written  request  any  sockets  not  neSled  will  be 
sealed  by  the  company  and  omitted  from  the  count. 

SCHEDULE  NO.  3. 

Optional  Power  Rate  B-2. 
Character  of  Service: 

This  rate  is  for  all  energy  utilized  for  power,  heating  purposes  and  mis- 
cellaneous lighting  service  where  the  demand  arising  from  such   lighting 
service  is  not  over  30  per  cent  of  the  total  demand,  and  to  the  exchision  of 
any  other  electric  service  on  the  same  installation. 
Rate: 

First  200  kilowatt  boors  per  month 4^  per  Kw.  Hr. 

Next   200  kilowatt  hours  per  month 44    per  Kw.  Hr. 

Next   200  kilowatt  hours  per  month 3^^  per  Kw.  Hr. 

All  over  600  kilowatt  hours  per  month 2^4  per  Kw.  Hr. 

Discounts: 

The  above  rate  is  net. 
Minimum  Charge: 

One  dollar  for  first  2-horse  power  of  connected  load. 

Plus  50c  for  each  additional  horse  power  or  fraction  thereof. 
Contract  Term: 

Five  years. 

SCHEDULE  NO.  4. 
Standard  Rate  B. 
Available  for  both  light  and  power,  to  the  exclusion  of  any  other  electric 
•ervioe  on  the  same  installatlom. 
Rate: 

Demand  Charge — 
$36  per  year  for  each  kilowatt  of  demand  of  the  first  10  Kw. 
$24  per  year  for  each  kilowatt  of  demand  of  the  next  50  Kw. 
$16  per  year  for  each  kilowatt  of  demand  in  excess  of  60  Kw. 
The  above  total  in  equal  monthly  instalments  plus  an  energy  charge  as 

follows : 
Energy  Charge — 

3c    per  Kw.  Hr.  for  the  first  250  Kw.  Hr.  consumed  during  the  month. 
P.U.R.1916B. 
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2^0  per  Kw.  Hr.  for  the  next  750  Kw.  Hr.  consumed  during  the  montii. 
1^0  per  Kw.  Hr.  for  the  next  4,000  Kw.  Hr.  consumed  during  the  month. 
Ic    per  Kw.  Hr.  for  all  over  5,000  Kw.  Hr.  consumed  during  the  month. 
Discount : 

Discount  will  be  allowed  for  prompt  payment  agjgnregating  |c  per  Kw.  Hr. 
of  first  200  Kw.  Hrs.  used,  if  paid  within  ten  dsLjs  from  the  date  of 
bill. 
Minimum  Charge: 

50c  per  month  without  discount. 
Lamp  Renewals: 

None. 
Term  of  Contract: 
Five  years. 

SCHEDULE  NO.  6. 

Lighting  and  Power  Rate  C. 
Available  for  both  light  and  power,  te  the  ««clu8ioii  of  any  other  electric 
service  on  the  same  instellation. 
Rate: 

Demand  Charge — 

$3  per  kilowatt  for  each  kilowatt  of  demand  plus 
Energy  Charge — 
2^c  per  Kw.  Hr.  for  all  energy  consumed. 
Discounte: 

The  above^  rates'  are  net. 
Minimum  Charge: 

Two  hours'  average  daily  use  of  the  demand  per  month  at  aboye  rates 
but  not  less  than  $2.00  per  month. 
Term  of  Contract: 
Five  years. 

SCHEDULE  NO.  6. 

Lighting  and  Power  Rate  D. 

Available  for  both  light  and  power,  te  the  exdusion  of  «iy  oilier  dectrie 
service  on  the  same  instellation. 

Rate: 

Demand  Charge — 

$2  per  kilowatt  for  each  kilowatt  of  demand  plus 
Energy  Charge — 

1.8c  per  Kw.  Qr.  for  all  energy  consumed. 

Discounts : 

The  above  rates  are  net. 
Minimum  Charge: 

Three  hours'  average  daily  use  of  the  Remand  per  month  at  above  rates, 
but  not  less  than  $20  per  month. 
Term  of  Contract: 


Five  years. 


SCHEDULE  NO.  7. 


Lighting  and  Power  Rate  E. 

Available  for  both  light  and  power,  te  the  exclusion  of  any  other  electric 
service  on  the  same  installation. 
Rate: 
Demand  Charge — 

$2  per  kilowatt  for  each  kilowatt  of  demand  plus 
Energy  Charge — 

1.6c  per  Kw.  Hr.  for  all  energy  consumed. 
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The  Demand: 

Provided  a  time  switch  satisfactory  to  the  oompany  be  installed  and 
maintained  in  operating  condition  by  the  customer  to  control  off-peak 
portion  of  the  load,  the  demand  shall  be  taken  between  4:30  p.  m.  and 
6:30  p.  M.  In  the  event  the  contract  covers  a  connected  load  at  more 
than  one  location,  the  test  for  each  location  may  be  made  on  different 
dates. 
Discount : 

The  above  rates  are  net. 
Minimum  Charge: 
Two  hours'  average  daily  use  of  the  demand  per  month  at  above  rate, 
but  not  less  than  $2,000  per  year. 
Term  of  Contract: 
Five  years. 

SCHEDULE  NO.  8. 
Primary  Current  Rate  F. 
Available  for  all  consumers  using  the  company's  primary  current  serrice 
to  the  exclusion  of  any  other  electric  service  on  the  same  installation. 
Rate: 
Demand  Charge — 

$1.25  per  Kw.  Hr.  per  month  plus 
Energy  Charge — 

Ic  per  Kw.  Hr.  metered  from  the  primary  side  of  the  transformer. 
Determination  of  Demand: 
The  demand  load  for  each  year  shall  be  computed  by  taking  the  average 
of  the  maximum  load  of  not  less  than  three  minutes  during  each  month 
for  October,  November,  December,  January,  and  February.    A  demand 
load  shall  be  estimated  which  shall  be  used  as  a  basis  of  payments 
until  such  time  as  the  actual  demand  load  for  the  first  year  has  been 
determined  as  above  described,  when   any   overpayment  or   underpay- 
ment shall  be  adjusted.    The  tested  demand  load  for  any  one  year  shall 
be  used  as  a  basis  for  payments  until  the  actual  denuind  load  for  the 
next  succeeding  year  has  been  determined,  when  adjustoient  shall  be 
made  as  above  described. 
Minimum  Charge: 

Four  hoivs'  average  daily  use  of  the  demand  per  year  with  an  aggregate 
yearly  minimum  of  $3,000,  with  an  additional  agreement  to  use  this 
service  as  specified  under  head  of  "Off-Peak  Seirice;"  the  aggregate 
yearly  minimum  shall  be  $1,000. 
Term  of  Contract: 
Five  years. 

SCHEDULE  NO.  9. 

Off-Peak  Light  and  Power  Rate  O. 
Available  for  both  light  and  power  for  any  consumer  agreeing  to  use  the 
service  at  times  during  the  calendar  day  other  than  between  4:30  p.  m.  and 
6:30  p.  M.  during  the  months  of  Noveniber,  December,  January,  and  Febru- 
ary of  each  calendar  year,  providing  such  consumer  shall  install  and  main- 
tain in  operating  condition  a  time  switch  approved  by  the  company  to 
control  the  use  pf  the  service. 
Rates: 

3.6c  per  Kw.  Hr.  with  an  agreement  to  pay  for  an  average  daily  use  of 
the  demand  of  one  hour  or  more  each  month  and  that  the  aggregate 
bill  to  be  paid  each  month  shall  not  be  less  than  $10. 
3.0c  per  Kw.  Hr.  with  an  agreement  to  pay  for  an  average  daily  use  of 
tlie  demand  of  two  hours  or  more  each  month  and  that  the  aggregate 
bill  to  be  paid  each  month  shall  not  be  less  than  $15. 
2.5c  per  Kw.  Hr.  with  an  agreement  to  pay  for  an  average  daily  use  of 
the  demand  of  four  hours  or  more  each  month  and  that  the  aggre- 
gate bill  to  be  paid  each  month  shall  not  be  less  than  $20. 
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2.0c  per  Kw.  Hr.  with  an  agreement  to  pay  for  an  average  daily  use  of 
the  demand  of  six  hours  or  more  each  month  and  that  the  aggregate 
bill  to  be  paid  each  month  shall  not  be  less  than  $25. 
Discount: 

The  above  rates  are  net. 
Term  of  Contract: 
Five  years. 

Light  Service  and  Power  Service  Defined. — Power  service 
shall  include  energy  utilized  for  motive  and  heating  purposes, 
welding,  stereopticons,  moving-picture  machines,  photographers' 
arc  lamps,  and  rectifying  sets,  charging  storage  batteries,  electric 
furnaces,  electrolytic  work,  and  current  used  for  similar  purposes. 
All  electric  energy  otherwise  used  for  lighting  shall  be  considered 
as  lighting  service. 

Derrumd. — The  unit  of  demand  shall  be  the  electric  current 
denoting  capacity,  called  a  kilowatt,  and  is  the  equivalent  to  about 
1^  horse  power,  and  shall  be  defined  as  the  greatest  consumption 
of  electric  energy  within  any  period  of  fifteen  consecutive  minutes 
that  may  be  used  by  the  consumer  during  the  contract  year,  sub- 
ject to  the  methods  of  determining  the  demand  hereinafter  speci- 
fied. 

Kilowatt  Hour. — The  unit  of  measurement  is  the  kilowatt 
hour  and  is  the  equivalent  of  one  kilowatt  (about  1^  horse  power) 
in  energy  being  supplied  for  one  hour : 

Example : 

Twenty-five  40-watt  lamps  burning  one  hour  require  1,000 
watts  for  the  hour,  or  as  above,  one  kilowatt  hour. 

Assessed  Demand. — The  assessed  demand  shall  be  the  demand 
which  shall  be  established  arbitrarily  for  all  elevators  and  hoists 
for  all  installations  of  two  kw.  rated  capacity  or  less  and  tempo- 
rarily for  larger  installations,  until  such  time  as  the  test  may  be 
made  during  November,  December,  January,  and  February,  each 
year. 

The  assessed  demand  shall  be  established  for — 

Class  No.  1.  Dwellings,  flats,  and  private  rooming  houses,  50 
per  cent  of  not  less  than  10  sockets  computed  at  60  watts  per 
socket;  30  per  cent  of  the  next  10  sockets  computed  at  50  watts 
per  socket;  20  per  cent  of  all  in  excess  of  20  sockets  computed 
at  50  watts  per  socket  All  baseboard  and  floor  receptacles  for 
small  power  using  appliances  shall  be  omitted  from  the  count. 

Class  No.  2.     Seventy  per  cent  of  the  total  connected  rated 
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capacity  shall  be  considered  the  demand.  Such  class  shall  con- 
sist of  banks,  offices,  business  and  professional  (including  studios, 
dressmaking  parlors,  massage  parlors,  milinery  and  hair-dressing 
establishments  and  photograph  galleries),  wholesale  and  retail 
merchandise  establishments,  such  as  art  stores,  bakeries,  barber 
shops  (including  shoe-shining  parlors  and  public  baths),  book 
stores,  cigar  stores  (including  ice-cream  parlors),  crockery  and 
china  stores,  dry-goods  stores  (drug  stores,  electrical-supply 
houses,  flower  stores  (including  greenhouses),  furniture  and 
house-furnishing  stores,  gents'  furnishing  stores  (including  hat 
stores  and  haberdasheries),  grocery  stores,  hardware  stores,  har- 
ness shops,  hay,  grain,  feed  and  coal  offices  and  stores,  jewelry 
stores,  meat  markets,  millinery  stores,  milk  depots,  paint  and  wall 
paper  shops,  piano  and  music  stores,  picture  stores,  plumbing 
shops,  saloons  (including  pool  and  billiard  halls  and  adjoining 
card  rooms),  shoe  stores  and  shoe-repair  shops,  stationery  stores, 
tailor  shops  (including  dyers,  cleaners,  and  clothes  pressing  estab- 
lishments), undertakers,  upholsterers,  and  wine  and  liquor  stores, 
•theaters  (including  nickelodeons,  shooting  galleries,  and  similar 
amusement  places),  corridors  and  halls  in  office  and  apartment 
buildings  upon  separate  meters,  dance  and  public  halls  (including 
lodge  and  society  rooms),  restaurants  (including  eating  places 
and  lunch  wagons),  depots  and  public  places  for  the  conduct  of 
railroad,  street  railway,  express  and  telephone  business  (includ- 
ing freight  warehouses),  and  all  other  consumers  not  herein  other- 
wise specifically  provided  for. 

Class  No.  3.  Fifty-five  per  cent  of  the  total  connected  rated 
capacity  shall  be  considered  the  demand.  Such  class  shall  con- 
sist of  Federal,  state,  and  county  buildings;  churches  and  mis- 
sions; hotels  and  dubs;  factories  (including  small  industrial 
establishments,  such  as  machine  shops,  carpenter  shops,  black- 
smith shops,  tin  shops,  and  cigar  factories),  closing  not  later  than 
6  p.  M. ;  private  and  parochial  schools;  grain  and  tobacco  ele- 
vators, and  warehouses,  freight  and  storage  warehouses  and  sta- 
Wes  and  garages,  both  private  boarding  and  livery. 

Class  No.  4.  Signs  and  outlines  as  100  per  cent  of  total  con- 
nected rated  capacity. 

For  power  service  the  assessed  demand  shall  be  determined 

as  a  percentage  of  the  total  connected  load  as  indicated  by  the 
P.U.RJ916B. 
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manufacturer's  rating.  Where  installations  are  10-horse  power 
and  under,  60  per  cent;  where  installations  are  over  lO-horse 
power  and  less  than  50,  50  per  cent ;  where  installations  are  50- 
horse  power  and  over,  40  per  cent.  For  elevators  and  hoists,  the 
demand  shall  be  determined  as  a  fixed  charge  of  $1.50  per  month 
per  kw.  for  the  first  10  kw.  and  75  cents  per  month  per  kw.  for  the 
excess  above  10  kw.  of  the  total  rated  capacity  of  the  elevators 
and  hoists  motors  connected. 

Where  the  demand  is  assessed,  all  sockets  not  containing  lamps 
shall  be  removed  or  sealed. 

Measured  Demand. — The  measured  demand  shall  be  the  great- 
est consumption  of  current  for  fifteen  consecutive  minutes  during 
the  contract  year,  shaU  be  determined  by  an  instrument  which  will 
show  the  total  amount  of  current  used  in  the  demand  period,  and 
shall  be  required  only  on  installations  that  are  greater  than  two 
kw.  rated  capacity.  If  the  measured  demand  for  light  or  power 
can  be  accurately  determined  prior  to  November,  December, 
January,  and  February,  it  shall  be  measured  at  as  early  a  date  as 
it  is  obtainable.  Should  the  actual  demand  be  found  to  be  greater 
or  less  than  the  assessed  demand,  when  peak-load  tests  are  made,  a 
charge  or  credit  shall  be  made  covering  the  amount  due  either 
party  as  the  case  may  be. 

Contract  Riders. — ^For  off-peak  service  applying  to  schedule 
^'B"  and  to  schedule  "F"  with  $3,000  minimum  charge  only  it  is 
understood  and  agreed  that  the  consumer  shall  install  and  main- 
tain in  operating  condition  an  automatic  time  switch  approved  by 
the  company  on  all  service  which  is  not  required  between  the 
hours  of  4 :30  p.  m.  to  6 :30  p.  m.  during  the  months  of  Novem- 
ber, December,  January,  and  February  of  each  calendar  year,  and 
shall  receive  a  discount  of  50  per  cent  of  the  demand  charge  as 
herein  stated  on  such  apparatus  as  is  not  used  during  these  hours. 

For  off-peak  service  applying  to  schedule  "B"  and  to  schedule 
"F"  with  $3,000  minimum  charge  only,  it  is  understood  and 
agreed  that  the  consumer  shall  install  and  maintain  in  operating 
condition  an  automatic  time  switch  approved  by  the  company  on 
all  service  which  is  not  required  except  between  the  hours  of  8  p. 
M.  and  7  A.  M.  and  shall  receive  a  discount  of  80  per  cent  of  the 
demand  charge  as  herein  stated  on  such  apparatus  as  is  used  dur- 
ing these  hours.  .  .<    - 
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Temporary  Service. — It  is  further  understood  and  agreed  that 
as  current  is  to  be  used  for  temporary  purposes  only,  the  consumer 
agrees  to  pay  in  advance  the  sum  of  the  actual  expenses  as  the  cost 
of  making  and  removing  service  connections. 

Contract  Substitution. — It  is  further  understood  and  agreed 
that  any  other  of  the  company's  contracts  now  existing  or  that  may 
be  adopted  in  the  future,  if  of  advantage  to  the  consumer,  may  be 
at  any  time  substituted  for  this  contract.  Should  such  substitu- 
tion be  made  during  the  first  year  if  desired  by  the  consumer,  the 
new  schedule  shall  be  applied  retroactivdy  to  the  date  of  the  con- 
nection of  the  service.  Such  substitution  having  been  made,  the 
consumer  may  not  again  substitute  a  contract  before  the  expira- 
tion of  six  months  from  the  date  of  the  original  contract.  After 
this  time,  contracts  may  be  substituted  only  at  the  expiration  of 
any  six  months'  period. 

Future  Rate  Reductions. — It  is  further  understood  and  agreed 
that  in  the  event  of  any  general  reduction  in  the  prices  of  the  com- 
pany, made  to  consumers  using  current  under  like  conditions, 
corresponding  deduction  shall  be  made  in  the  terms  of  this  con- 
tract as  herein  scheduled. 

Terms  and  conditions. — It  is  especially  understood  and  agreed 
that  should  the  consumer  enlarge  his  business,  or  increase  his  con- 
sumption of  electricity,  during  the  life  of  this  contract,  by  acqui- 
sition of  adjoining  or  connected  premises,  this  contract  shall  not 
be  annulled  thereby,  but  shall  remain  in  full  force  and  effect.  In 
case  of  transfer  or  removal  from  the  premises  specified  above,  this 
contract  shall  be  understood  to  cover  in  lieu  thereof  any  other 
premises  occupied  by  the  customer,  by  such  transfer  or  removal, 
provided  said  new  premises  are  within  the  district  or  territory 
served  by  the  company  at  the  time  of  such  removal,  or  which  the 
company  may  desire,  and  arrange  to  serve  after  having  received 
not  less  than  ten  days'  written  notice  from  the  consumer  of  his 
intentions  to  transfer  or  remove  his  business,  whidi  notice  it  is 
agreed  shall  be  given. 

Should  the  business  covered  by  this  agreement  be  suspended 
or  discontinued,  this  agreement  shall  become  inoperative,  upon 
written  notice  from  the  consumer,  until  business  be  resumed. 

The  consumer  further  agrees  that  no  electricity  for  li^t,  heat, 
or  power,  other  liian  that  covered  by  this  contract,  shall  be  used 
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upon  premises  named  herein,  or  in  rooms  or  apartments  covered 
by  this  agreement,  except  rooms  on  first  floor  and  in  the  basement 
used  by  his  tenants  for  business  purposes,  without  the  written  con- 
sent of  the  company  indorsed  hereon. 

All  bills  shall  be  paid  at  the  company's  office,  on  or  before  ten 
days  from  date  of  bill  rendered  for  service  rendered  during  the 
preceding  month,  if  bills  are  rendered  monthly,  and  on  or  before 
Wednesday  of  each  week,  for  service  rendered  during  the  preced- 
ing week,  if  bills  are  rendered  weekly. 

The  wiring  equipment  and  appurtenances  shall  be  furnished 
by  the  consumer,  but  the  company  reserves  the  right  to  require  an 
inspection  and  approval  of  the  equipment  on  its  part  if  it  so  elects, 
before  supplying  current 

All  repairs  to  the  consumer's  equipment  shall  be  made  by  the 
consumer,  who  shall  maintain  the  equipment  in  the  condition 
required  by  the  constituted  authorities,  and  the  company  reserves 
the  right  to  insist  upon  the  proper  repairs  of  the  equipment  as  a 
condition  of  continuation  of  service.  All  repairs  to  the  property 
of  the  company  shall  be  made  by  it,  excepting  as  otherwise  pro- 
vided herein. 

The  consumer  agrees  that  the  electrical  equipment  in  said 
premises  shall  be  and  remain  in  a  condition  satisfactory  to  the 
company,  the  building  inspector  of  the  city  of  Indianapolis,  and 
the  Indianapolis  Fire  Underwriters'  Association. 

The  consumer  shall  not  permit  access,  except  by  authorized 
employees  of  the  company,  to  the  meter  and  other  appliances  of 
the  company,  or  interfere  with  the  same,  and  shall  provide  for 
their  safe-keeping.  In  case  of  loss  or  damage  to  the  property 
supplied  by  the  company,  the  consumer  shall  pay  to  the  company 
the  value  of  such  property  or  the  cost  of  making  good  the  same, 
provided  said  loss  or  damage  was  occasioned  by  the  want  of  ordi- 
nary care  on  the  part  of  the  consumer. 

The  company  shall  furnish  the  necessary  meters  for  the 
measurement  of  the  electric  current  supplied  and  used  in  such 
services,  without  cost  to  the  consumer. 

The  consumer  shall  obtain  or  cause  to  be  obtained  all  permits- 
except  street  permits,  or  certificates  necessary  to  give  the  com- 
pany or  its  agents  access  to  the  equipment,  and  to  enable  its  con- 
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(luctors  to  be  connected  therewith,  or  for  other  purposes  proper 
nnder  this  contract. 

The  company  shall  have  the  right  of  access  to  said  premises  to- 
all  property  furnished  by  the  company  at  all  reasonable  times 
during  the  period  of  this  agreement,  and  on  its  termination,  for 
the  purpose  of  reading  meters  or  inspection  and  repairing  appli- 
ances used  in  connection  with  its  current,  or  of  removing  its 
property,  and  for  any  other  purposes  propei^  under  this  agreement- 

The  company  shall  have  the  right  to  discontinue  its  service 
after  three  days'  notice  in  case  the  customer  fails  to  comply  with 
or  perform  any  of  the  conditions  or  obligations  of  this  agreement 
or  of  any  other  agreement  with  the  company,  and  to  remove 
without  legal  process  any  property  owned  by  the  company  on  the 
premises  of  such  consumer. 

The  consumer  agrees  that  the  company  shall  not  be  liable  for 
any  temporary  accidental  discontinuance  of  service. 

The  consumer  shall  wire  to  the  point  designated  by  the  com- 
pany, at  which  point  the  company  will  connect  its  service. 

The  consumer  agrees  that  no  connection  will  be  made  with 
the  company's  supply,  or  that,  after  connection  has  once  been 
made,  no  additional  lamps,  motors,  or  other  apparatus  shall  be 
installed  without  first  notifying  the  company  and  obtaining  a 
written  permit  therefor. 

This  contract  is  to  be  considered  renewed  from  term  to  term 
after  the  expiration  of  the  term  mentioned  on  the  opposite  side  of 
this  application,  and  for  the  same  period  of  time,  -Provided,  the 
consumer  may  terminate  such  contract  so  renewed,  by  notice  for 
thirty  days  to  the  company  at  any  time. 

Each  consumer  shall  have  the  right  to  elect  under  which  one 
of  the  foregoing  schedules  he  shall  take  service. 

The  Commission  further  finds  that  the  rates,  tolls,  and  charges 
in  force  and  effect  at  the  time  the  petitions  herein  were  filed  and 
at  the  time  of  the  hearing  in  said  proceeding  were  and  still  are 
unreasonable,  unjustly  discriminatory,  and  preferential  and  oth- 
erwise in  violation  of  law. 

And  the  Commission  ascertains  and  declares  the  following- 
expenses  were  incurred  by  the  Commission  upon  the  investiga^ 

tion  of  the  matters  set  forth  in  said  petitions,  to  wit: 
P.U.RJ910B.  32 
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height  of  space  to. bd  heated;  breadth  and  height  of  all  windows, 
doors,  and  other  openings. 

n.  Estiinate  the  heat,  in  British  thermal  units  (B.  T.  U.), 
lost  from  the  room  or  space  to  be  heated,  through  conduction  and 
radiation  as  follows: 

1.  Calculate  the  number  of  square  feet  of  exposed  surface; 
in  floors,  walls,  and  ceilings  or  roofs-  (deducting  all  windows, 
doors,  and  other  openings),  and  multiply  the  amount  of  each  by 
the  coefficient  gifen  in  the  table,  in  the  column  of  desired  tem- 
perature diflference  and  opposite  the  particular  kind  of  construc- 
tion under  consideration.  (Any  part,  or  aU  of  the  surface  of  any 
floor,  wall,  or  ceiling  or  roof  is  to  be  considered  as  "an  exposed 
surface"  whenever  that  floor,  wall,  ceiling,  or  roof  is  so  situated 
that  the  temperature  outside  said  construction  differs  from  the 
temperature  of  the  room.  The  measurement  of  wall,  floor,  ceil- 
ing, or  roof  surface  should  be  taken  inside  the  room,  and  where  a 
wall,  floor,  or  ceiling,  or  any  part  thereof,  separates  two  rooms, 
each  of  which  is  heated  to  practically  the  same  temperature  or 
has  radiation  installed  sufficient  to  heat  them*  to  the  same  temper- 
ature, such  wall,  floor,  or  ceiling,  or  part  thereof,  shall  not  be 
included  in  measuring  the  square  feet  of  exposed  surface.  Eooms 
which  have  no  radiation  installed  and  which  are  heated  from 
other  rooms  through  openings  shall  be  included  in  the  measure- 
ments. Basements  through  which  pipes  are  taken  shall  not  be 
included  where  such  pipes  are  properly  insulated  with  some 
sufficient  and  approved  material  to  prevent  heat  radiation.  The 
columns  of  table  headed  "Difference  in  Temperature  between 
Koom  and  Outside"  indicate  various  common  values  of  this 
temperature  diflference,  and  the  direction  of  heat  loss  will  always 
be  from  the  space  of  higher  temperature  to  that  of  lower  tempera- 
ture.) 

2.  Calculate  the  number  of  isquare  feet  of  ejqwsed  surface,  in 
windows,  doors,  and  other  openings,  and  multiply  the  amount  of 
each  by  the  coefficient  given  in  the  table,  in  the  column  of  desired 
temperature  difference'  and  opposite  the  particular  kind  of  con- 
struction under  consideration. 

III.  Estimate  the  heat,  in  B.  T.  IT.,  lost  from  the  room  or 
space  to  be  heated,  by  convection,  t.  e.,  by  leakage  of  air  through 
walls,  windows,  and  other  exposed  surfaces  or  by  changes  of  air 
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provided  by  admission  of  cold  air  from  outside  for  purposes  of 
ventilation ;  as  follows : 

1.  Calculate  the  contents  of  the  room,  in  cubic  feet,  and  multi- 
ply that  amount  by  the  coefiScient  given  in  the  table^  in  the  colunm 
of  desired  average  temperature  diiference  and  opposite  the  nmn- 
ber  of  air  changes  per  hour  to  be  provided  for.' 

IV.  Estimate  the  number  of  square  feet  of  direct  radiating 
surface  required,  as  follows: 

1.  Add  the  heat  losses  determined  as  directed  in  paragraphs  1 
and  2  of  division  "11.^'  and  in  division  "III.,"  and  divide  the 
sum  obtained  by 

165  for  hot  water  systems. 

230  for  vapor  or  atmospheric  steam  systems. 

240  for  low  pressure  (2  to  5  lbs.  gage)  steam  systems. 

V.  Estimate  radiation  required  for  rooms  with  exposure  on 
the  windward  sides  of  buildings  by  increasing  the  amount  given 
in  division  ^*IV."  by  the  following  percentages,  according  to  de- 
gree of  exposure: 

5 — 10  per  cent,  east  and  west  rooms  moderately  exposed; 

10 — 20  per  cent,  northeast  and  northwest  rooms  heavily  ex- 
posed; 

20 — 40  per  cent,  rooms  heated  only  periodically, 
P.U.R,iei6B. 
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COEFFICIENTS  FOR  ESTIMATING  DIRECT  RADIATION. 


EZPOSUBB. 


Olau, 

Single  Glass  Tight  

Single  Glass  Medium 

Single  Glass  Loose    

Single  Glass  Weather  Strip  . . 

Double  Glass  Storm  

Plate  Glass    

Vault  Glass  Sidewalk  

Single  Skylight  

Double  Skylight 

Single  Monitor 

Doors, 

Single  Door  IJ"  thick 

Single  Door   Weather   Strip  . . 
Double  Door  Storm 

WcUh. 
Frame,  Sheathing,  Paper,  Clap- 
boards, no  Plaster   

Frame,  Clapboard,  Plaster  . . . 
Frame,  Clapboard,  Paper,  Plas- 
ter   

Frame,    Clapboard,    Sheathing, 

Plaster   

Frame,    Clapboard,   Sheathing, 

Paper,  Plaster  

Frame,       Clapboard,       Paper, 
Sheathing,  Bade  Plaster  and 

Plaster   

Brick,   Plain   4"  

8"  

12"  

16"  

20^^  

Brick,  Plastered  4'' 

S'' 

12" 


B.T.U. 

1*» 

Dif. 

K 


1.07 

1.20 

1.35 

.90 

.52 

.74 

1.46 

1.12 

.57 

1.10 


.44 
.34 
.27 


.27 
.45 

.31 

.29 

.24 


.21 
.52 
.40 
.30 
.25 
.22 
.49 
.38 
.29 


Difference  in  Temperatare  between 
room  and  outside. 


55     60     65     70     75     80     85     90 


59 
66 
74 
50 
29 
41 
30 
62 
31 
61 


24 
19 
15 


15 
25 

17 

16 

13 


12 
29 
22 
17 
14 
12 
27 
21 
16 


64 
72 
81 
54 
31 
44 
88 
6' 
34 
66 


26 
20 
16 


16 

27 

19 
17 
14 


13 
31 
24 
18 
15 
13 
29 
23 
l-^ 


70 
78 
88 
59 
34 
48 
95 
73 
37 
72 


29 
22 
18 


18 
29 

20 

19 

16 


14 
34 
26 
20 
16 
14 
32 
25 
19 


75 
84 
95 
63 
36 
52 
102 
78 
40 
77 


31 
24 
19 


19 
32 

22 

20 

17 


15 
36 
28 
21 
18 
15 
34 
27 
20 


80 
90 

101 
68 
39 
56 

110 
84 
43 


33 
26 
20 


20 
34 

23 

22 

18 


16 
39 
30 
23 
19 
17 
37 
29 
22 


86 
96 

108 
72 
42 
59 

117 
90 
46 
88 


35 
27 
22 


22 
36 

25 

23 

19 


91 

102 

115 

77 

44 

63 

124 

95 

49 

94 


37 
29 
23 


23 

38 

26 
25 
20 


17  18 

42  44 

32  34 

24  26 

20  21 
18 
39 

30  32 

23  25 


96 

106 

122 

81 

47 

67 

132 

101 

51 

100 


40 
31 
24 


24 
40 


26 
22 


19 
47 
36 
27 
22 
20 
44 
34 
26 
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COEFFICIENTS  FOR  SSTIMATINO  DIRECT  RADIATION— <7oii<»iiu«d. 


EXPOSUBE. 


Walls — Continued. 

16"   

20"   

Brick,  Furred  and  Plastered 

4"   

8*   

':•        .'U       I'J        >5l    12"     

16"   

20" . 

Brick,  Hollow  and  Plastered 

8"   

12" 

16"   

20"   

Brick    Veneer,    Sheathing    Air 

Space,  Plaster    

Brick    Veneer,    Sheathing    Air 

Space,  Back  Plaster   

Marble      or      Granite,      Solid, 
Furred  and  Plastered 

12"   


I 


f^:   T- 


18"   

21"   

24"   

27"   

30"   

33"   

36"   

40"    

Marble  cr  Granite,  Hollow, 
Furred  and  Plastered 

12" 

18'  

2r  

24" 

I  30"  .[[[[[III 
'   33"  

o\  ztr  

1^40"  


K' 


B.T.U, 
1« 

Dif. 
K 


.24 
.21 

.29 
.27 
.24 
.21 

.18 

.25 
.22 
.19 
.17 

.17 

.14 


.40 
.34 
.32 
.30 
.28 
.27 
.25 
.24 
.22 


.30 
.21 
.20 
.19 
.18 
.17 
.16 
.16 
.15 


Difference  in  Temperature  between 
room  and  outside. 


55 


13 
12 

16 
15 
13 
12 
10 

14 

12 

10 

9 

9 

6 


22 
19 
18 
17 
16 
15 
14 
13 
12 


17 

12 

11 

10 

10 

9 

9 

9 

8 


60 


14 
13 

17 
16 
14 
13 
11 

15 
13 
11 
10 

10 

8 


20 
19 
18 
17 
16 
16 
14 
13 


18 
13 
12 
11 
11 
10 
10 
10 
9 


65 


70 


16 
14 

19 
18 
16 
14 
12 

16 
14 
12 
11 

11 


26 
22 
21 
20 
18 
18 
16 
16 
14 


20 
14 
13 
12 
12 
11 
10 
10 
10 


76 


17 
15 

20 

19 
17 
15 
12 

18 
15 
13 
12 

12 

10 


28 
24 
22 
21 
20 
19 
17 
17 
15 


18 
16 

22 
20 

18 
16 
13 

19 
17 
14 
13 

13 


80 


10  11 


30 
26 
24 
23 

21 
20 
19 
18 
17 


21 

15 

14 

13 

12 

12 

11 

11   12 

11   11 


23 
16 
15 
14 
13 
13 
12 


19 
17 

23 
22 
19 
17 
14 

20 
18 
15 
14 

14 


85 


32 
27 
26 
24 
22 
22 
20 
19 
18 


24 

17 
16 
16 
14 
14 
13 
13 
12 


20 

18 

25 
23 
20 
18 
15 

21 
19 

16 
15 

15 

12 


34 
29 
27 
26 
24 
23 
21 
20 
19 


26 
18 
17 
16 
15 
14 
14 
14 
13 


90 


22 
19 

26 
24 
22 
19 
16 

22 
20 

17 
16 

16 

13 


36 
30 

29 
27 
25 
24 
22 
22 
20 


27 
19 
18 

17 
16 
15 
14 
14 
14 
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INDIANA  PUBLIC  SERVICB  COMidlSSLON. 


COEPFICIBNTS  FOR  ESTIMATING 

DIB 

LECT 

RA 

DIAI 

noN 

—Co 

mUm 

led. 

EXPOSUBB. 

B.T.U. 

!*> 

Dif. 

K 

Difference  in  Temperature  between 
room  and  outside. 

55 

60 

65 

70 

75 

80 

85 

90 

WoIZ«— Continued. 
Sandstone  or  Concrete,  Furred 

anA   P1iiJifpr<»d  12"         

.47 
.41 
.37 
.33 
.30 
.28 
.26 
.24 
.20 

.52 
.46 
.41 
.38 
.34 
.32 
.28 
.26 
.23 

.54 

.34 
.50 
.60 
.28 
.41 
.44 
.52 
.56 

.30 
.21 

26 
23 
20 
18 
17 
15 
14 
13 
11 

29 
25 
23 
21 
19 
18 
16 
14 
13 

30 

19 
28 
33 
15 
23 
24 
29 
31 

17 
12 

28 
25 
22 
20 
18 
17 
16 
14 
12 

31 
28 
25 
23 
20 
19 
17 
16 
14 

32 

20 
30 
36 
17 
25 
26 
31 
34 

18 
18 

30 
27 
24 
21 
20 
18 
17 
16 
13 

34 
30 
27 
25 
22 
21 
19 
17 
15 

35 

22 
33 
39 
18 
27 
29 
34 
36 

20 
14 

33 

29 
26 
23 
21 
20 
18 
17 
14 

36 
32 
29 
27 
24 
22 
20 
18 
16 

38 

24 
35 
42 
20 
29 
31 
36. 
30 

21 
16 

35 
31 
28 
25 
23 
21 
20 
18 
15 

39 
35 
31 
29 
26 
24 
22 
20 
17 

40 

26 
38 
45 
21 
31 
33 
39 
42 

23 
16 

38 
33 
30 
26 
24 
22 
21 
19 
16 

42 
37 
3^ 
30 
27 
26 
23 
21 
18 

43 

27 
40 
48 
22 
33 
35 
42 
45 

24 
17 

40 
•35 
31 
28 
26 
24 
22 
20 
17 

44 
39 
35 
32 
29 
27 
25 
22 
20 

46 

29 
43 
51 
24 
35 
37 
44 
48 

26 
18 

4? 

16"    

37 

20''   

83 

24"   

30 

28"   

*^ 

33"   

^ 

36"     

?!3 

40"   

22 

44"   

18 

Limestone,    Furred    and    Plas- 
tered        12''   

47 

16"   

41 

20"  

37 

24"   

84 

28"   

31 

32"   

?9 

36"   

26 

40"   

^ 

44"   

21 

Partitions, 
4"  Studs,  Lath  and  Plaster  one 

side  only   

4"  Studs,    Lath    and    Plaster 

both  sides   

Solid  Plaster  3"    

49 

31 
45 

Solid  Plaster  2"    

54 

2"  Pine  Board  

25 

1"  Wood    

r  Wood   

i"  Wood 

37 
40 

47 

1"  Wood    

50 

Tile,     single     row     fire-proof. 
Plaster  on  each  side  ...... 

Tile,     double     row     fire-proof. 
Air   space.  Plaster   on   each 
side   , . 

27 
19 

P.U.R.19ieB. 


Digitized  by 


Google 


MOORE- V.  MERCHANTS  HEAT  &  L.  CO. 


56; 


COEirPIClENTS  FOR  ESTIMATING  DIRECT  RAlJlAtlOK—Oow<ifit«d. 


EXPOSUBB. 


Partiiiona — Continued. 

Wire  lath  attached  to  channel 
iron.  Air  space,  Plastered 
ead^  side  

Expanded  metal  to  support 
plaster  on  each  side.  In- 
side space  filled  with  as- 
bestos   

Floors. 

Wooden  Beams,  planked  otct 
mill  construction 

Single  f  Floor,  no  plaster 
beneath 

Single  f"  Floor,  plastered  be- 
neath     

Double  f"  Floor,  no  plaster 
beneath 

Double  J"  Floor,  plastered  be- 
neath   

Cement  flooring,  no  wood 
above    

Cement  or  tile,  wood  above  .. 

Dirt    

Plank  laid  on  earth   

Plank  laid  on  asphalt 

Floors  and  Ceilings. 

Plaster  ceiling,  air  space,  fill- 
ing and  soft  wood,  floor,  cold 
air   above    

Plaster  ceiling,  air  space,  fill- 
ing and  soft  wood,  floor,  cold 
air  under    

Plaster  ceiling,  air  space,  fill- 
ing and  double  floor,  cold  air 
above    


B.T.TJ. 

Dif. 
K 


.34 

.21 

.13 

.36 

.25 

.26 

.21 

.29 
.14 
.13 
.15 
.20 

.10 
.05 
.0» 


DiffiBrence  in  Temperature  between 
room  and  outside. 


65     60     65     70     75     80     85     90 


19 

12 

12 
20 
14 
14 
12 

16 
8 
7 
8 

11 

6 
8 


20 

13 

13 
22 
15 
16 
13 

17 
8 
8 
9 

12 

6 
8 


22 

14 

14 

23 

16 

17 

14 

19 
9 
8 

10 
13 


24 

15 

15 

25 

18 

18 

15 

20 
10 
9 
11 
14 

7 
4 


16 

16 

27 

19 

20 

16 

22 
U 
10 
11 
15 


27 

17 

17 

28 

20 

21 

17 

23 
11 
10 

12 
16 

8 
4 


29 

18 

18 

81 

21 

22 

18 

25 
12 
11 
13 
17 

4 
8 


31 

19 

19 

82 

22 

23 

19 

26 
13 
12 
14 
18 

9 
5 
8 
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COEFFICIENTS  FOR  ESTIMATING  DIRECT  RADIATION— ^oi»ffiMiML 


EXPOSXTBB. 


Floors  d   OeUinga — Continued. 

Plaster  ceiling,  air  space,  fill- 
ing and  doiwle  fioor,  cold  air 
under    

Reinforced  concrete,  ceiling 
with  double  floor  and  plas- 
tered ceiling  inclosing  air 
space    

Reinforced  concrete  ceiling 
with  double  floor 

Reinforced  concrete  ceilins 
with  plaster,  expanded  metal 
const.  Concrete  filling  and 
double  floor. 

Beam    6"  

Beam    8*^  

Beam  10"  

Beam  15"  

Ceilinga. 
Wooden    beam,    planked    over 

mill  construction 

Joists  with  single  floor   

Lath    and    plaster.      No   floor 

above    

Lath  and  plaster,  floor  above . . 

Steel  ceiling,  floor  above 

Wood  ceiling,  floor  above  .... 
Cement  or  tile,  no  wood  above 
Cement  or  tile,  wood  above  . . 
Fireproof   ceiling,   metal    latii, 

no  wood  above 

Roofs, 

Sheet  iron  

Corrugated-  iroiii  without- 
boards 


B.T.U. 
Dif. 


.05 


.19 
.24 


.16 
.20 
.10 
.08 


.19 
.40 

.43 
.28 
.35 
.29 
.37 
.18 

.49 


1.26 
1.81 


Difference  in  Temjperatare  between 
room  and  outside. 


55 


10 
13 


9 

11 

6 

4 


10 
22 

24 
15 
19 
16 
20 
10 

27 


100 


60 


10 
12 


65 


11 
24 

26 
17 
21 
17 
22 
11 

29 


76 
108 


70 


3   4 


12 
16 


10 
13 

7 
5 


12 
26 

28 
18 
23 
19 
24 
12 

32 


82 
118 


13 

17 


11 

14 

7 

6 


13 


80 
20 
25 
20 
26 
12 

34 


127 


75 


12 

15 

8 

6 


14 
30 

32 

21 
26 
22 
28 
.13 

37 


95 
136 


80 


85 


4      4 


15 
19 


13 

16 

8 

6 


15 


34 
22 
28 
23 
30 
14 

39 


101 
145 


16 
20 


14 

17 

9 


16 
34 

87 

24 
30 
25 
31 
15 

42 


107 
1541 


90 


17 
22 


14 

18 

9 

7 


17 
36 


25 
32 
26 
33 
16 

44 


113 
163 
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OOEFFIGIBNTS  FOR  ESTIMATING  DIBSCT  RADIATIOK-^(mimued. 


B.T.U. 

Difference  in 

Temperature 

between 

V 

room  and  outside. 

EXPOSUUL 

Dif. 
K 

56 

60 

66 

70 

75 

80 

85 

90 

Roof 9 — Continued. 

Slate  on  wood  framing 

Slate  on  1"  wood  board 

.83 

46 

50 

54 

58 

62 

66 

71 

76 

.39 

21 

23 

25 

27 

29 

31 

33 

35 

Iron  on  tight  wood  sheathing. . 

.28 

15 

17 

18 

20 

21 

22 

24 

25 

Tar  paper  over  1"  boards  .... 
2"     Board,     paper,     tar     and 

.44 

24 

26 

28 

31 

33 

35 

38 

40 

gravel  

.26 

14 

16 

17 

18 

20 

21 

22 

28 

Patent  (tar,  eravel  and  paper) 
Tiling,  1^  or  less 

.30 

17 

18 

20 

21 

23 

24 

26 

27 

.80 

44 

48 

52 

56 

60 

64 

68 

72 

Tile,  no  boards  under   

1.12 

^2 

67 

73 

78 

84 

90 

95 

101 

6"  Hollow  tile  covered  with  2^ 

concrete,  tar  and  gravel . . 

.40 

22 

24 

26 

28 

30 

32 

34 

36 

S"  HoUow  tile  covered  with  2r 

concrete,  tar  and  gravel . . 

.35 

19 

21 

23 

25 

26 

28 

30 

32 

Book  tile  with  wood  ceiling  . . 

.25 

14 

15 

16 

18 

19 

20 

21 

22 

Government    tile    with    wood 

ceiling    

.25 

14 

15 

16 

18 

19 

20 

21 

22 

Reinforced    concrete,    without 

air  space 

.57 

31 

34 

37 

40 

43 

46 

49 

51 

Reinforced  concrete,  with  plas- 

ter  including  air  space,  ce- 

ment  with    expanded    metal 

reinforcing,       asphalt      and 

gravel  covering    

.20 

11 

12 

13 

14 

15 

16 

17 

18 

Concrete  with  center  filled  2" 

.80 

44 

48 

52 

56 

60 

64 

68 

72 

"                         ((                    U                      «               Aff 

.60 

33 

36 

39 

42 

45 

48 

51 

54 

«                 «              «                «          an 

.54 

80 

32 

35 

38 

41 

43 

46 

49 

Zinc  and  copper  over  1'^  boards 
Shingle,  no  sheathing 

..44 

24 

26 

29 

31 

33 

85 

37 

40 

Shingle,  sheathing 

.58 

32 

35 

38 

41 

44 

48 

49 

52 

No.   of   air   changes   per   hour 

.34 

19 

20 

22 

24 

26 

27 

29 

30 

I  ...r, 

.009 

.5 

.54 

.59 

.63 

.68 

.72 

.77 

.81 

1  

.018 
.027 

.99 
1,49 

1.08 
1.62 

1.17 
1.76 

1.26 
1.89 

1.36 
2.03 

1.44 
2.16 

1.58 
2.30 

1.62 

u 

2.43 

2     

.036 
.015 
.055 
.073 

1.98 
2.48 
3.02 
4.01 

2.16 
2.70 
3.30 
4.38 

2.34 
2.93 
3.58 
4.74 

2.52 
3.16 
3.85 
5.11 

2.70 
3.88 
4.12 
5.47 

2.88 
3.60 
4.40 
5.84 

3.06 
8.82 
4.67 
6.20 

3.24 

21   

4.05 

3     

4.95 

4     

6.57 

Note: — ^To  determine  the  square  feet  of  direct  radiation  reqidred,  multiply 
the  square  feet  of  exposure  or  cubic  feet  of  space  by  the  coefficient  cor- 
responding to  the  desired  difference  in  temperature,  and  divide  the  sum  of 
the  products  by: 

165  for  hot  water, 

230  for  vapor  or  atmospheric  steam, 

240  for  low  pressure  steam  (2  to  5  lbs.  gage). 

Exposure  Losses. 

To  the  square  feet  of  radiation  given  by  the  above  rule  the  following  per- 
centages should  be  added  to  account  for  heat  losses  due  to  wind  exposure: 
5^10  per  cent,  east  or  west  rooms  muderately  expesed; 

10-20  per  cent,  north,  northeast  and  northwest  rooms  heavily  exposed; 

20-40  per  cent,  rooms  heated  only  periodieally. 
P.U.R.1916B.  34 
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Method  for  Determining  Required  Amount  of  Difect  Radiation 
for  Hot  Water  Heating. 

I.  The  standard  uumber  of  square  feet  of  direct  radiating 
surface  required  should  be  sufficient  to  maintain  a  room  tempera- 
ture of  70  d^rees  Fahr.  in  the  space  to  be  heated  when  outside 
temperature  is  zero  d^rees  Fahr.  with  circulating  water  de- 
livered at  the  premises  at  a  temperature  of  185  degrees  Fahr., 
at  a  maximum  rate  of  six  pounds  of  water  per  hour  per  square 
foot  of  radiation,  and  with  a  drop  in  temperature  for  the  water 
between  the  inlet  and  outlet  to  the  premises  of  not  more  than  30 
degrees  Fahr. 

II.  The  adequacy,  according  to  the  above  standard  require- 
ments, of  the  radiation  installed,  in  any  space  to  be  heated,  should 
be  determined  by  test.    The  test  to  involve : 

1.  The  measurement  of  square  feet  of  radiation  installed. 

2.  The  measurement  of  the  quantity  of  water  supplied  per 
hour,  to  the  heating  system  under  test. 

3.  The  reading  of  temperature  of  the  water  at  both  the  inlet 
and  outlet  to  the  premises. 

4.  The  determination  of  the  average  temperature  of  air 
throughout  the  space  being  heated. 

5.  The  determination  of  outdoor  temperatures. 

III.  If  the  heating  test  should  be  conducted  under  conditions 
of  outside  temperature  other  than  zero  degrees  Fahr.,  but  with 
six  pounds  of  water  supplied  per  square  foot  of  radiation;  the 
temperature  of  water  at  inlet,  and  the  maximum  drop  in  tempera- 
ture of  the  water  in  passing  through  the  system  should  be  as 
shown  in  table  I.,  if  the  room  temperature  is  to  be  maintained  at 
70  degrees  Fahr.  with  the  standard  amount  of  radiation.  Failure 
to  maintain  a  room  temperature  of  70  degrees  Fahr.  under  these 
conditions  would  indicate  a  deficiency  in  radiation. 

IV.  If  the  heating  test  should  be  conducted  under  conditions 
of  outside  temperature  other  than  zero  d^rees  Fahr.,  but  with 
water  supplied  at  the  inlet  at  a  temperature  of  185  degrees  Fahr. ; 
the  pounds  of  water  supplied  per  square  foot  of  radiating  surface 
per  hour,  and  the  maximum  drop  in  temperature  of  water  in 
passing  through  the  system  should  be  as  shown  in  table  H.,  if  the 
room  temperature  is  to  be  maintained  .at  70  degrees  Fahr.  with 
the  standard  amount  of  radiation.    Failure  to  maintain  a  room 
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temperature  of  70  degrees  Fahr.  under  these  conditions  would  in- 
dicate a  deficiency  in  radiation. 

V.  For  tests  which  indicate  conditions  of  outside  tempera- 
ture, amount  of  water  supply  or  inlet-water  temperature  other 
than  those  shown  in  tahles  I.  and  II.,  calculations  may  be  madd 
to  determine  proper  corresponding  values  for  the  other  terms. 

VI.  In  any  system  to  be  tested,  the  original  distribution  of 
radiation  throughout  the  building  should  have  been  made  in 
accordance  with  the  "method  for  estimating  required  amount 
of  direct  radiation  for  heating  purposes,''  immediately  following 
and  included  as  a  part  of  this  report ;  and  in  case  the  test  indi- 
cates a  deficiency  in  the  amount  of  radiation  installed  the  re- 
sults of  the  test  will  furnish  data  from  which  it  will  be  possible 
to  estimate  with  a  reasonable  degree  of  accuracy  the  amount  of 
radiation  which  should  be  added  in  order  to  conform  with  stand- 
ard requirements. 

VII.  In  the  application  of  the  method  outlined  in  the  above 
paragraphs,  the  consumer  should  pay  at  the  standard  rate  on 
the  number  of  square  feet  of  radiation  actually  installed  (includ- 
ing all  exposed  piping),  and  the  minimum  amount  of  this  radia- 
tion should  not  be  less  than  that  required  to  meet  the  standard 
test  conditions  of  paragraph  I.,  or  their  equivalent  as  given  in 
paragraph  III.  and  paragraph  IV.  with  accompanying  tables  I. 

and  II. 

TABLE  I. 
Six  Pounds  of  Watw  Per  Square  Foot  of  Radiation  Per  Hour»  Boom  Tem- 
perature 70  Degrees  Fahr. 


Outside 
Temp. 

B.T.U. 
Required 

Temp,  at 
Inlet 

Drop  in 
Temp. 

—20 

212 

200 

188 

175 

165 

153 

141 

130 

118 

106 

94' 

83 

71 

59 

47 

35 

24 

12 

211 
204 
198 
191 
184 
177 
170 
163 
155 
148 
140 
132 
124 
116 
107 
98 
89 
80 

36 

—15 

34 

^  -10 

32 

-  5 

30 

0 

28 

5  

26 

10 

24 

15 

'   22 

20 

20 

25  

18 

30 

16 

35 '. 

14 

40 

12 

45  

10 

50 

8 

55 

6 

60 

4 

65  

2 
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TABLE  II. 
Temperature  at  Inlet  184  Degrees,  Bo<Mii  Temperature  70  Degrees. 


Outside 
Temp. 

B.T.U. 

Required 

Lbs.  Water 

per  8q.  Ft. 

Radiation 

Drop 

in 
Temp. 

—20 

212 

200 

188 

175 

165 

153 

141 

130 

U8 

106 

94 

83 

71 

59 

47 

35 

24 

12 

47.0 
10.9 
5.9 
3.825 
2.71 
2.02 
1.52 
1.18 
.9 
.7 
.54 
.4 
.29 
.f 

—15 

-10 

4 

—  5 

16 

0 

28 

5 

40 

10 

52 

15 

64 

20 

78 

25 

90 

30 

104 

35 

118 

40 

132 

45 

146 

50 

162 

55 

178 

60 

194 

65  

The  Commission  finds  that  the  rates,  tolls,  and  charges  of  the 
said  Merchants  Heat  &  Light  Company  for  electric  lighting  and 
power  are  unjustly  discriminatory  and  preferential. 

[10]  It  is  further  found  that  the  Commission  has  laid  out  and 
expended  in  appraising  the  property  of  said  company  and  audit- 
ing its  books  and  accounts  as  a  necessary  preparation  for  the  trial 
of  this  cause  om  account  of  compensation  to  and  expenses  of  en- 
gineers and  accountants  the  following  sums,  to  wit; 
P.U.R.1916B. 
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Stalemeni  of  Cost  of  Appraisal  of  Merchards  Heat  &  Light 

Company. 

Work  was  commenced  September  1,  1913,  and  completed  July 

14,  1914.    There  were  25  men  used  on  the  work. 

Albertson,  J.  A.,  51  days  at  $2.50 $  13.75 

Bishop,  H.  R.,  2  days  at  $2.50 bM 

Burch,  E.  C,  42  days  at  $4.15 174.30 

Bureau,  E.  A.,  27  days  at  $2.50 67.50 

Bryan,  F.  A.,  82  days  at  $2.50 80.00 

Carter,  £.  L.,  22  days  at  $2.50 55.00 

Deery,  J.  A.,  22  days  at  $3.30  72.60 

EDsign,  H.  B.,  21  days  at  $2.50 6.25 

Oarman,  H.  O.,  60  days  at  $10.00 600.00 

Oavit,  R.  N.,  9  days  at  $4.15   37.35 

Harding,  C.  F.,  35  days  at  $10.00   350.00 

HoU,  W.  H.,  18  days  at  $4.15 74.70 

Isley,  P.  T.,  24  days  at  $2.50   60.00 

Kortepeter,  R.  E.,  1  day  at  $2.50  1.25 

Ereutzinger,  H.  J.,  32  days  at  $2.50 80.00 

Maglev,  A.  J.,  33  days  at  $2.50 82.60 

Miller,  W.  T.,  5  davs  at  $2.50   12.50 

Mitchell,  D.,  29  days  at  $2.50  72.50 

Moore,  C.  L.,  39  days  at  $2.50    97.50 

Smith,  R.  A.,  1  day  at  $2.50 1.26 

ThonuLB,  E.  H.,  31  days  at  $2.50   77.50 

Veal,  C.  B.,  36  days  at  $7.50  270.00 

Walling,  C.  E.,  16  days  at  $4.15 66.40 

Woraham,  A.  H.,  22  days  at  $5.00  110.00 

Wasson,  O.,  27  days  at  $2.50   67.50 

Salaries    $2,535.35 

Livery,  44  days  at  $3.00 132.00 

Total $2,667.35 

John  L.  FuUinff,  Accountant  270.00 

Harry  Boggs,  Accountant  392.40 

Total  espoisea  $3,329.75 

Said  expenses  were  necessarily  incurred  solely  on  account  of 
the  investigation  made  in  the  case  and  they  are  reasonable. . 

It  is  therefore  ordersd  that,  said  sum  of  $3,829.76  is  the  amount 
of  expenses  necessarily  incurred  by  the  Commission  upon  the  in- 
vestigation in  this  case^  aJid  said  Merchants  Heat  &  Light  Oom- 
pany  is  ordered  to  pay  said  som  of  $3^329.75  to  the  state  treas^ 
orer  of  the  state  of  Indiana  within  twenty  days  from  the  date 
of  this  order. 

It  is  further  ordered  that  said  Merchants  Heat  &  Light  Com- 
pany set  aside  annually  from  its  operating  revenues  a  deprecia- 
tion fund  equal  to  3  per  cent  on  the  value  of  the  dieetric  plant 
as  above  found  and  fixed,  plus  the  actual  investment  in  physical 
properties  in  said  plant  since  the  30th  day  of  June,  1913. 
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mains:  PUBIilC  UTILITIES  COMMISSION. 

IN  RE  CENTRAL  MAINE  POWER  COMPANY. 

[U-92.] 

Consolidation f  merger  and  sale -^  Electricity -^  When  permitted* 

1.  Consolidation  of  electric  companies  covering  nine  out  of  the 
sixteen  counties  of  the  state  was  authorized  where  the  purchasing  com- 
pany was  using  less  than  half  its  power  capacity  and  had  much  unused' 
water  power,  while  the  companies  to  be  acquired  had  not  sufScient 
water  power  to  generate  a  supply  for  their  territory,  and  the  Utilities 
act  was  adequate  to  secure  for  the  public  its  share  of  the  resulting 
benefits. 

Consolidation,  merger,  and  sale -^  Protection  of  security  holders. 

2.  Security  holders  are  protected  on  a  consolidation  where  the  assets 
of  the  company  purchased,  exclusive  of  going  conoem  value,  exceed  the 
purchase  price. 

Consolidation,  merger,  and  sale  ^^  Effected  through  stock  otunership. 

3.  Consolidation  may  be  effected  by  purchase  of  stock  rather  than 
by  purchase  of  physical  properties,  where  the  purchasing  company 
could  act  in  territory  served  by  the  other  companies  only  through  stock 
ownership. 

Consolidation,  merger,  and  sale -^  Disposition  of  notes  and  bonds  of 
acquired  company. 

4.  Upon  the  purchase  of  all  of  the  stock  of  one  electric  utility  by 
another,  the  vendor's  notes  and  bonds,  acquired  by  the  vendee,  may  be 
ordered  canceled. 

Security  issties —*  Disposition  of  stoclc  purchased, 

6.  A  company  which  has  sold  part  of  a  bond  issue,  secured  by  a 
mortgage  upon  existing  property,  for  the  purpose  of  purchasing  capital 
stock,  should  deposit  the  stock  as  additional  security  for  the  whole 
issue. 

[January  11,  1916.] 

Petitiok^  for  authority  to  purchase  the  entire  capital  stock, 
notes,  and  bonds  of  the  Penobacot  Bay  Electric  Company  for 
$618,000  subject  to  a  bond  issue  of  $57,000 ;  granted  upon  con- 
dition that  the  Penobscot  Bay  Electric  Company  secure  the  own- 
ership of  the  franchises  and  property  of  the  Greenville  Light  & 
Power  Company,  except  its  franchise  to  be  a  corporation  and  so' 
much  of  its  property  as  relates  to  its  business  as  a  water  utility, 
and  that  upon  the  acquisition  of  such  stock,  the  notes  and  bonds 
of  the  vendor  held  by  the  vendee  be  canceled  and  the  stock  de- 
posited as  additional  security  for  the  bond  issue  by  which  the 
.  purchase  price  was  obtained. 
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By  the  Commission:  The  matter  involved  in  the  above 
petition,  while  an  entirely  separate  and  distinct  proceeding,  is  so 
closely  interwoven  with  three  other  matters  that,  for  purposes  of 
hearing,  all  four  were  consolidate,  and^  while  separate  findings' 
and  orders  will  be  made  and  issued  in  each,  the  decision  in  this 
matter  will  cover  matters  which  are  bade  and  general  to  all. 
The  other  matters  referred  to  are  In  Ee  Greenville  Light  & 
P.  Ca  U.  No.  91 ;  In  Ke  Central  Maine  Power  Ca  U.  Na  93 ; 
and  In  Ee  Penobscot  Bay  Electric  Co.  U*  No.  94. 

Upon  the  pending  petition,  notice  was  ordered,  and,  at  the 
hearing,  proved  to  have  been  given  as  ordered. 

BEarvey  D.  Eaton,  Esq.,  appeared  for  the  petitioner;  no  one 
appeared  in  opposition. 

Generally  and  broadly  stated,  this  is  the  situation: 

EistoricciL 

The  Greenville  Light  &  Power  Company  was  organized  under 
the  general  law  on  June  20,  1904.  By  chapter  244  of  the  Pri- 
vate and  Special  Laws  of  1905  and  diapter  95  of  the  Laws  of 
1909  its  original  powers  were  enlarged  and  changed.  On  pe- 
tition to  the  Public  TTtilitieft  Commission  the  company  was  au- 
thorized to  acquire  rights  imder  which  it  thereafter  controlled 
the  Dover  &  Foxcroft  Light  &  Heat  Company,  the  Wilson 
Stream  Dam  Company,  the  Sangerville  Improvement  Company, 
and  the  Sebec  Power  Company,  and  served  (or  was  authorized  to 
serve)  electric  light  and  power  in  the  following  towns:  Green- 
ville, Willimantic,  Monson,  Shirley^  Blanchard,  Abbott,  Park- 
man,  Guilford,  Dexter,  Dover,  Foxcroft,  Sangerville,  Sebec,  Bar- 
nard, Milo,  Brownville,  Atkinson,  EUiottsvilla  In  addition.to 
its  rights  as  an  eleotrioal  company  it  had  authority  to  furnish 
(and  did  furnish)  water  for  domestic  purposes.  It  has  been, 
and  is,  controlled  by  the  Shaw  family,  and  the  service  rendered 
hasy  until  very  recently,  been  adequate  and  satisfactory.  This 
matter  will  be  touched  upon  later. 

The  Penobscot  Bay  Electric  Company  was  organized  under 
a  special  act  of  the  legislature  of  1907  (diapter  156  of  the  Pri- 
vate, and  Special  Laws  of  that  year)  and  amended  by  chapter 
145,  Private  and  Special  Laws  of  1909.  It  is  authorized  to 
furnish  electricd  energy  in  Belfast,  Northport,  Prospect,  Stock- 
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ton  Springs,  Bucksport,  Orland,  Bluehill,  Castine,  Frankfort, 
Penobscot,  Verona,  and  Winterport  It  is  owned  and  controlled 
by  the  same  people  who  control  the  Greenville  Light  &  Power 
Company,  and  its  service  has  been  adequate  and  satisfactory.  A 
consolidation  of  the  Greenville  company  with  this  ccnnpany  has 
been  for  some  months  contemplated,  and  authority  ther^ore 
would  have  been  sought  had  not  the  present  situation  arisen. 

The  Central  Maine  Power  Company  was  originally  the  Mes- 
salonskee  Electric  Company,  organized  under  chapter  129  of 
the  Private  and  Special  Laws  of  1905.  By  chapter  288,  Private 
and  Special  Laws  of  1911,  its  powers  were  enlarged  and  its  name 
changed  to  the  one  it  now  bears.  It  does  both  electrical  and  gas 
business,  principally  the  former,  operating  under  its  charter 
rights  in  Kennebec,  Somerset,  Waldo,  and  a  small  portion  of 
Penobscot,  counties;  through  its  ownership  of  the  Waldoboio 
Water  &  Electric  Light  &  Power  Company  and  the  Union  Light 
&  Power  Company  doing  business  in  Knox  and  Lincoln  coun- 
ties, and  tiirough  its  recent  purchase  of  a  control  of  the  stock  of 
the  Bath  &  Brunswick  light  k  Power  Company  doing  business 
in  portions  of  Sagadahoc  and  Cumberland  counties.  Its  service, 
so  far  as  we  are  informed,  has  been  adequate  and  satisfactory. 
It  is  a  large  corporation,  already  covering  nearly  all  the  terri- 
tory between  the  Androscoggin  and  Penobscot  rivers ;  has  shown 
from  the  beginning  a  desire  to  grow  and  extend,  with  a  control- 
ling hope  and  ambition  hereinafter  stated  in  the  language  of  its 
general  manager. 

Financial. 

.The  Greenville  Light  &  Power  Company  has  an  authorized 
capital  stodc  of  $60,000,  all  of  whidi  has  been  issued.  The  pri- 
mary bonded  indebtedness  of  the  parent  company  is  $200,000, 
and  there  is  also  outstanding  $57,000  of  an  issue  of  $65,000  of 
the  underlying  bonds  of  the  Dover  &  Foxcroft  Ccxnpany,  herein- 
before referred  to  as  being  now  a  part  of  the  Greenville  oomr 
pany.  On  June  30, 1915,  it  had  a  note  indebtedness  of  $56,000. 
Its  report  for  the  six  months  ending  June  30,  1915,  shows  a  defi- 
cit of  $1,531.87,  which  deficit  is  more  apparent  than  real,  and 
arises  from  the  fact  that,  while  formerly  no  depreciation  account 
was  carried,  the  company  has  during  the  past  two  years  been 
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carrying  a  very  high  depreciation  account,  which  during  the 
above  six  months  amounted  to  $4,864.  Appended  to  the  state- 
ment of  financial  matters  connected  with  the  Penobscot  Bay 
Electric  Company  (next  following)  will  be  found  a  statement 
of  the  combined  revenues  of  both  companies  for  the  year  1915, 
and  which  indicates  that  the  two  properties,  although  not  fully 
developed  or  extended,  are  earning  something  above  fixed  charges 
and  a  reasonable  depreciation. 

The  Penobscot  Bay  Electric  Company  has  an  authorized  capi- 
tal stock  of  $200,000,  of  which  $131,700  (or  1,317  shares)  are 
issued.  Its  primary  bonded  indebtedness  is  $179,000,  in  addi- 
tion to  which  there  is  an  underlying  issue  on  the  property  of  the 
Belfast  Gas  &  Electric  Company  (owned  by  the  Penobscot  com- 
pany) of  $20,000.  The  foUowing  table,  made  up  from  actual 
fiigures  for  eleven  months  and  an  estimate  for  the  month  of  De- 
c^nber,  shows  the  combined  earnings,  operating  expenses,  and 
gross  income,  without  deduction  for  depreciation,  of  the  Penob- 
scot Bay  and  the  Greenville  companies,  together  with  the  in- 
terest and  depreciation  charges  against  the  Penobscot  Bay  Com- 
pany, the  corresponding  charges  against  the  Greenville  Company 
for  that  period  not  being  available  at  the  time  of  the  hearing,  to 
wit: 

Gross  revenue  from  all  sources  $90,636.31 

Total  operating  expenses,  exclusive  of  depreciatioii  ....  69,768.78 

Balance $86,867.63 

Interest  chaige  against  Penobscot  Bay  Ckunpany $8,950.00 

Depreciation  charges,  same 4,046.87     12,906.87 

Balance    $23,870.65 

The  interest  deductions  of  the  Greenville  Light  &  Power  Com- 
pany for  the  first  half  of  this  period,  as  shown  by  its  annual 
report  of  June  30, 1916,  were  $5,734*3». 

The  Central  Maine  Power  Company  capitalization  is  as  fol- 
lows: 

Authorized.      Issued. 

Conunon  stock   $2,600,000.00  $2,500,000.00 

Preferred  stock    2,000,000.00     1,670,000.00 

$4,070,000.00 

Bonds 3,076,000.00 

Interest  bearing  indebtednest 712,600.00 

$7,868,600.00 
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Its  net  earnings  for  the  last  fiscal  year  (including  those  of 
the  Bath  &  Brunswick  Light  &  Power  Company)  were 356,869.21 

Its  interest  charges  (including  those  of  the  Bath  k  Brunswick 
Light  &  Power  Company)  were 208,032.48 

Balance  $148,836.71 

As  this  company  carries  what  amounts  to  a  depreciation  je- 
serve  in  its  operating  expense  account,  the  above  balance  will 
pay  the  necessary  6  per  cent  on  its  outstanding  preferred  stock, 
and  leave  a  substantial  balance  after  satisfying  its  obligations 
to  its  security  holders  having  a  right  to  preference.  The  policy 
of  the  company  toward  its  conmion  stockholders  will  be  discussed 
later. 

General  Matters. 

The  Penobscot  Bay  Electric  Company  and  the  Greenville  Light 
&  Power  Company  are,  so  far  as  ownership  is  concerned,  one 
property.  Outside  of  the  $57,000  of  underlying  bonds  on  the 
Dover  &  Foxcroft  branch  of  the  Greenville  property,  Albert  H. 
Shaw,  of  Bath,  and  members  of  the  Shaw  family,  own  all  the 
securities  of  both  companies.  The  Shaws  intended  to  consolidate 
and  physically  connect  the  two  companies — indeed,  it  was  neces- 
sary to  do  so  owing  to  conditions  existing  in  the  Greenville  com- 
pany's territory.  The  Greenville  company  generates  its  power 
by  water.  The  slate  quarries  at  Monson  are  large  users  of  power, 
and  it  was  found  that  the  Greenville  company  could  not  supply 
all  that  was  needed.  Upon  request,  the  Central  Maine  Power 
Company  extended  its  lines  from  Dexter  to  Guilford,  and  there 
made  connection  with  the  lines  of  the  Greenville  company  for  the 
purpose  of  wholesaling  current  to  the  latter  during  dry  times. 
Even  then  the  service  to  the  quarries  was  not  satisfactory,  and 
when,  recently,  a  new  quarry  started  up,  requiring  two  or  three 
hundred  horse  power,  it  was  evident  that  the  Shaws  must  con- 
nect the  Greenville  and  Penobscot  Bay  plants  and  build  an  ad- 
ditional power  station, — all  involving  an  outlay  of  more  than 
$200,000, — or  else  permit  some  other  company  to  come  in  and 
share  the  business.  In  view  of  the  fact  that  the  stockholders  of 
the  Greenville  company  and  the  Penobscot  Bay  company  had 
never  received  a  dividend,  it  seemed  unwise  to  invite  another  com- 
pany to  enter  the  field  and  partially,  at  least,  duplicate  the  facili- 
ties and  appliances  of  the  existing  company.     The  water  power 
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at  Greenville  is  developed  to  nearly  its  entire  capacity.  To  be 
sore,  the  Penobscot  Bay  company  might  be  ^Tiooked  on'^  at  large 
expense,  but  this  latter  company  under  its  charter  has  a  large 
territory,  a  considerable  portion  of  which  it  is  not  now  serving. 
Under  well-understood  rules  the  company  might  at  any  time  be 
required  to  furnish  adequate  service  throughout  all  its  territory, 
and  to  do  this  would  require  all  of  its  resources.  There  remained, 
therefore,  the  building  of  a  steam  plant  at  Greenville,  at  an  ex- 
pense of  nearly  $200,000.  With  so  many  unused,  or  partially 
used,  water  powers  in  Maine,  it  seemed  almost  wasteful  to  put 
money  into  a  ateam  plant,  and  so  the  Shaws  and  the  officers  of 
the  Central  ICaine  Power  Company  got  together,  talked  thin^grs 
over,  and  entered  into  a  tentative  contract  (subject  to  the  neces- 
sary approval  of  this  Commission),  the  carrying  out  of  the  terms 
of  which  involved  a  sale  by  the  Greenville  company  of  all  its 
property,  except  that  used  in  its  water  business,  to  the  Penob- 
scot Bay  company  and  a  sale  by  the  latter  company  of  all  its 
capital  stock  to  the  Central  Maine  Power  Company;  a  cancel- 
ation of  all  the  bonds  of  the  Greenville  company  (except  the 
underlying  issue  of  $57,000  already  mentioned)  and  a  discharge 
of  the  mortgage  securing  the  same;  a  surrender  by  the  Penob- 
scot Bay  company,  for  cancelation,  of  all  bonds  outstanding,  and 
a  discharge  of  any  mortgage  or  mortgages  securing  the  same. 

In  considering  the  giving  of  our  consent  to  the  taking  of  the 
necessary  steps  in  carrying  out  the  above  contract,  two  primary 
lines  of  inquiry  suggest  themselves: 

1st  Is  it  wise  to  permit  the  Central  Maine  Power  Company 
to  make  this  important  addition  to  its  already  large  field  ? 

2d.  Is  the  Central  Maine  Power  Company  getting  value  re 
ceived  for  the  money  it  is  to  pay  (or  securities  it  is  to  issue)  so 
that  its  present  and  prospective  sectirity  holders  are  fully  pro- 
tected? 

[1]  From  a  small  beginning  in  1905  the  Central  Maine  Pow- 
er Company  has  grown  until  to-day  it  has  in  the  hands  of  the  pub- 
lic securities  of  the  face  value  of  $7,858,500.  If  the  present 
petition  is  granted  it  will  be  fully  covering  some,  and  partially 
coYcring  others,  of  nine  of  the  sixteen  counties  of  the  state.  With- 
in its  territory  will  be  a  great  army  who,  now  or  in  the  future,  will 

render  to  it  tribute  in  the  form  of  payments  for  electric  energy. 
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In  one  view  of  the  law  public  service  companies  hold  their  prop- 
erty in  trust  for  the  public;  and,  having  dedicated  its  property 
to  a  public  use,  the  company  cannot  use  it  as  a  private  oAvner 
might.  A  great  trust  is  reposed  in,  and  rests  upon,  the  officers 
of  this  particular  company;  and,  if  we  did  not  have  the  fullest 
confidence  in  our  Utilities  law  as  a  regulative  force,  a  full  belief 
that  it  is  only  by  large  development  and  widespread  opportunity 
for  use  of  our  great  water  powers  that  low  rates  for  light  and 
power  can  be  obtained  for  our  ferm  and  city  consumers,  a  con- 
viction that  this  petitioner  intends  (and  under  the  Utilities 
law  can  be  compelled)  to  shave  fairly  with  the  public,  in  the 
form  of  lower  rates,  the  benefits  resulting  to  it  from  the  granting 
of  this  petition, — if  we  did  not  feel  reasonably  convinced  that 
nearly  all  doubts  could  be  resolved  in  favor  of  the  public, — ^we 
would  not  follow  the  course  we  have  decided  upon.  Among  the 
considerations  leading  us  to  our  conclusion  are  these:  The  Cen- 
tral Maine  Power  Company,  outside  of  the  Bath  &  Brunswick 
plant,  the  Greenville  plant,  and  the  Penobscot  Bay  plant,  has 
large  surplus  iMiergy;  in  other  words,  it  is  now  selling  only 
about  50  per  cent  of  the  power  it  ean  generate  with  its  existing 
facilities.  It  owns  (or  controls)  a  very  large  water  power  in 
addition  to  those  now  developed,  and  if  sufficient  load  can  be  se- 
cured this  power  will  be  developed,  steam  plants  used  only  in- 
frequently, and  chea.per  power  be  the  result.  To  quote  from  the 
testimony  of  the  g^ieral  manager: 

"In  the  case  of  the  Greenville  company  their  rates  are  pretty 
fairly  low  now.  We  expect  in  the  near  future  to  be  able  to  re- 
duce their  large  power  rates  somewhat.  We  cannot  and  do  not 
now  say  that  we  will  do  it  next  week  or  next  month,  but  we  want 
to  get  all  our  rates  on  a  selling  rate  as  soon  as  we  ean  in  all  dis- 
tricts, and  my  whole  ambition  is  to  get  the  rates  down  where  we 
can  serve  our  whole  territory  more  generally  than  we  do  now. 
Many  people  do  not  buy  service  of  ub  who  ou^  to,  and  if  we 
can  get  the  cost  down  enough  we  can  reduce  these  rates  very 
materially.  Our  property  is  as  complete  as  anybody's  in  busi- 
ness in  New  England,  yet  our  load  factor,  which  is  the  measure 
of  how  it  is  used,  is  well  tmder  50  per  cent.  We  can  put  out 
nearly  twice  as  much  from  the  existing  plants  if  we  could  get  a 
market  at  the  right  time  of  day.    And  all  those  things  that  are 
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connected  on  that  have  places  where  water  can  be  stored^  either 
for  the  night  or  seasonally,  materially  help  toward  the  load  fac- 
tor. Every  time  we  improve  it  we  take  a  step  toward  reducing 
rates." 

Again,  before  the  Bath  &  Brunswick  property  was  taken  over 
by  the  Central  Maine  there  were  three  separate  sets  of  officers  to 
be  paid,  viz.,  those  in  the  Bath  &  Brunswick,  the  Greenville 
company  (combined  with  the  Penobscot  Bay  company),  and  the 
Central  Maine.  Under  one  management  there  will  be  a  substan- 
tial saving  in  these  expenses,  and  by  interlocking  the  companies 
a  large  amount  of  energy,  which  at  times  is  surplus  or  waste  in 
each  of  the  four  companies,  can  be  utilized  if  the  companies  are 
under  one  control.  For  illustration,  in  the  Bath  &  Brunswick 
hearing  Mr.  W.  S.  Wyman  testified  that  among  the  savings  re- 
sulting from  a  purchase  by  the  Central  Maine  of  the  contfol  of 
die  Bath  &  Brunswick  would  be  the  following:  $4,500  a  year 
in  salaries ;  the  using  of  power  valued  at  $5,000  a  year  now  going 
to  waste  over  the  Bath  &  Brunswick  dams ;  other  items  bringing 
the  total  yearly  amount  up  to  $15,000  to  $18,000;  and,  in  addi- 
tion to  this  saving,  a  gradual  reduction  of  rates  was  promi^d. 
The  same  witness,  testifying  in  the  pending  matter,  stated  that 
the  total  saving  in  operating  expenses  resulting  from  the  pro- 
posed consolidation  of  the  Greenville  and  Penobscot  Bay  com- 
panies with  the  Central  Maine  would  be  at  least  $20,000  for 
1916,  and  the  revenue  for  the  same  period  ought  to  be  $15,000 
more,  resulting  in  a  gradual  lowering  of  rates  for  both  li^t  and 
power. 

If  this  is  true,  the  granting  of  this  petition  will  be  of 'great 
benefit  to  all  the  people  in  the  territory  to  be  served  in  the  future 
by  this  company.  Of  especial  benefit  will  the  change  be  to  those 
of  our  people  living  outside  the  cities  and  large  towns.  These 
people  now  have  the  parcel  post  and  the  telephone  and  reasonably 
good  access  to  steam  and  electric  railroads ;  and  one  of  the  things 
our  farmers  now  seem  to  need  to  make  farming  life  more  attrac- 
tive is  twenty-four  hour  light  and  power  service  at  fair  rates. 
This  the  Central  Maine  Power  Company  promises. 

Will  it  fully  carry  out  its  promise  ?  We  have  endeavored  to  so 
conduct  the  pending  matters  that  if  there  were  any  doubt  about 
the  matter  we  could  become  informed.    We  advertised  the  hear- 
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ings  in  newspapers  reeehing  ev^ry  part  of  the  territory  to  be 
affected.  We  caused  prominent  citizens  of  eadi  town  to  be  in- 
terviewed. At  the  hearing  not  a  single  person  appeared  in  oppo- 
sition. Several  appeared  in  favor,  and  we  have  written  state- 
ments from  a  large  number  of  people  in  the  territory  involved, 
urging  us  to  grant  the  petition,  Mr.  Albert  H.  Shaw  and  Mr. 
M.  H.  Blackwell  each  testified  that,  to  his  knowledge,  there  was  a 
widespread  belief  in  the  wisdom  of  the  change.  In  addition  to  all 
the  foregoing,  the  Central  Maine  has  shown  a  progressive  spirit 
from  the  beginning,  and  thus  far  this  Commission  has  received 
no  formal  complaint  as  to  its  service  or  the  price  thereof.  The 
company  has  been  extending  its  lines,  enlarging  its  service,  and 
increasing  the  efficiency  of  its  property,  devoting  to  this  object 
all  of  its  earnings  not  needed  for  interest  charges  and  dividends 
on  its- preferred  stock.  As  stated  by  its  president,  at  the  Bath  & 
Brunswick  hearing,  in  substance,  the  company  preferred  to  use 
its  earnings  in  increasii^  its  property  and  the  efficiency  thereof, 
rather  than  distribute  them  among  its  common  stockholders  in 
the  form  of  dividends  and  let  the  property  deteriorate.  The 
company  has  always  carried  an  adequate  depreciation  reserve,  and 
its  maintenance  has  been  of  a  hi^  order.  It  also  seems  to  have 
kept  its  promises  in  the  territory  it  now  serves* 

All  things  considered,  we  believe  the  granting  of  the  petition 
will  be  in  the  interest  of  the  public 

[2]  There  remains  to  be  considered  the  rights  of  the  present 
security  holders.  Is  the  value  of  the  property  to  be  acquired,  and 
the  price  to  be  paid  therefor,  such  as  will  not  dilute  the  securi- 
ties now  outstanding  ? 

At  the  request  of  the  petitioner,  the  widely  known  corpora- 
tion of  Stone  &  Webster  sent  one  of  its  men,  Mr.  Warren  D. 
Hopkins,  to  examine  the  property  of  the  Gre^oiville  company  and 
the  Penobscot  Bay  company.  As  stated  by  him  at  the  hearing, 
his  figures  do  not  contain  any  allowance  for  insurance,  taxes,  law 
expenses,  organization  expenses,  general  expenses,  cost  of  financ- 
ing, or  interest,  all  during  the  construction  period.  It  is  now 
conceded  by  all  courts  and  conmoissions  that  these  axe  all  proper 
matters  for  consideration  in  any  case  involving  a  valuation  of 
property.  Going-concern  value  and  working  capital  are  also  to 
be  considered*    It  will  also  be  noticed  that  the  engineer's  tahle  of 
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{diysical  value  does  not  inblude  any  land  or  fiowage  rights  which 
at  Greenville  are  testified  to  be  of  $40,000  value,  and  at  Belfast 
$31,000. 

The  following  is  Mr.  Hopkins'  report  as  to  values: 

Greenville  Light  &  Power  Company. 

Greenville  power  station    $96,000 

Transmission  line  to  Greenville 5,200 

Distribution  in  Greenville 10,000 

Transmission  line  from  Greenville  to  Monson  Maine  Slate  Company  14,500 

Substation  at  Monson  Maine  Slate  Company 3,300 

Transmission  line  Monson  Maine  Slate  Company  to  Portland-Mon- 

son   Slate  Company    1,800 

Substations  at  Portland-Monson  Slate  Company   12,000 

Transmission  line  Portland-Monson  Slate  Company  to  Guilford  ..  12,000 

Substation  at  Guilford    7,400 

Power  distribution  at  Guilford 3,000 

Transmission  line  Guilford  to  Sangerville   1,800 

Distribution  in  Sangerville    5,200 

Sangerville  substation   1,400 

Dover  substation   1,400 

Transmission  line  l^angerville  to  Dover 7,000 

Distribution  in  Dover  &  Foxcroft  14,000 

Transmission  line  Dover  to  East  Dover  power  station   7,200 

Bast  Dover  power  station  86,OO0 

Total  structural  value  $289,200 

Note. — The  above  amoimt  includes  overhead  charges  associated  with  the 
construction  work,  but  does  not  include  insurance,  other  than  liability, 
taxes,  law  expenses,  organization  expenses,  general  expenses,  cost  of  financing, 
or  interest  during  the  construction  period. 

Penobscot  Bay  Electric  Company. 

Distribution  at  Belfast,  North  port,'  and  E.  Northport   $  24,500 

Belfast  power  station  140,000 

Belfast  gas  plant 22,000 

Belfast  substation 4,000 

Transmission  line,  Belfast  to  Prospect  substation   21,300 

Substation  at  Searsport 1,500 

Distribution  in  Searsport,  Stockton  and  Sandy  Point 10,000 

Substation  at  Stockton  Springs   2,700 

Prospect  substation 3,000 

Submarine  cable  from  Prospect  to  Bucksport 4,000 

Bucksport    substation    3,500 

Distribution  at  Bucksport  and  Orland   8,000 

Transmission  line,  Budcsport  to  East  Orland 12,000 

East  Orland  power  station  70,200 

Total  structural  value  $326,700 

Note. — ^The  above  amount  includes  overhead  charges  associated  witH  the 
construction  work,  but  does  not  include  insurance,  other  tiian  liability, 
taxes,  law  expenses,  organization  expenses,  general  expenses,  cost  of  financing 
or  interest  during  the  construction  period. 

From  this  gross  amount  should  be  deducted  whatever  is  fair 
and  necessary  for  depreciation.     In  the  present  case  it  is  not 
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necessary  to  spend  very  much  time  cm  thie  matter,  for  the  rea- 
son that  all  the  evidence  shows  that  a  considerable  portion  of 
each  plant  has  been  used  but  a  comparatively  short  time,  and  the 
property  has  been  splendidly  maintained.  Ten  per  cent  is  suf- 
ficient to  deduct  for  depreciation. 

As  to  the  allowance  to  be  made  for  insurance,  taxes,  law  ex- 
penses, organization  expenses,  general  expenses,  cost  of  financing 
or  interest  during  construction,  no  particular  evidence  is  before 
us.  The  Shaws  constructed  these  properties  themselves,  and  we 
feel  very  sure  that  all  expenses  for  tangibles  and  intangibles  were 
kept  as  low  as  possible.  Something,  however,  must  be  allowed, 
and  Mr.  Hopkins  stated  that  the  usual  amount  of  such  allowance 
was  from  18  per  cent  to  21  per  cent.  This  is  not  at  variance 
with  the  practice  of  conamissions  and  engineers,  although  the 
per  cent  allowed  is  often  less  in  cases  warranting  it.  In  this 
matter  we  think  10  per  cent  is  fair.  .^ 

We  do  not  need  to  determine  what  sum  would  be  fair  to  add 
for  going-concern  value,  since  on  making  the  above  deduction  and 
addition,  and  adding  land  and  flowage  values,  we  have  the  fol- 
lowing: 

Hopkins'  figures  for  both  plants $615,900 

Less  10  per  cent  depreciation 61,590 

Reproduction  value,  less  depreciation   $554,310 

Add  10  per  cent  for  enumerated  intangibles 55,431 

Present  value,  without  land  or  flowage   $609,741 

Add  land  and  flowage 71,000 

Present  value  (except  "going  concern")    $680,741 

The  price  which  the  Central  Maine  Power  Company  is  to  pay  is: 

Cash  and  preferred  stock $618,000 

Dover  and  Foxcroft  bonds  assumed   , 57,000 

$675,000 

We,  therefore,  conclude  that  the  rights  of  the  Central  Maine 
security  holders  will  be  protected. 

As  to  the  authority  of  petitioner  to  purchase  the  capital  stock 
of  the  Ptoobscot  Biay  Company,  it  was  given  by  chapter  104,  Pri- 
vate and  Special  Laws  of  1907,  followed  by  chapter  298,  Pri- 
vate and  Special  Laws  of  1909,  all  of  the  powers  enumerated  in 
§  51,  chapter  47,  of  the  Revised  Statutes,  qualified  now  only 
by  the  provisions  of  §  38  of  the  TJtiiities  act,  which  makes  the 
exercise  of  such  powers  subject  to  the  approval  of  this  Commis- 
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81011.  We  used  language  in  our  decision  on  a  previous  petition 
by  this  corporation,  Re  Purchase  of  Capital  Stock  of  the  Waldo- 
boro  Water  &  Electric  Light  &  P.  Co.  U.  No.  73,  which  might 
imply  a  doubt  of  its  right  to  purchase  bonds.  This  doubt  arose 
from  the  petitioner's  neglect  in  that  case,  to  cjall  to  our  attention 
the  last-mentioned  special  legislation  under  which  it  claimed  the 
right,  and  is  now  dispelled. 

[3]  The  Central  Maine  Power  Company  cannot  accomplish 
the  desired  object  by  purchasing  direct  the  physical  properties 
of  the  other  two  corporations,  because  it  has  no  charter  rights 
to  operate  in  a  part  of  the  territory  served  by  them.  It  must, 
therefore,  act,  if  at  all,  through  the  franchises  of  these  corpora- 
tions, and  that  by  stock  ownership  of  them. 

The  plan  of  accomplishing  this  may  be  concisely  stated  here 
for  all  of  the  four  cases.  The  Greenville  Light  &  Power  Com- 
pany is  to  convey  to  the  Penobscot  Bay  Electric  Company  its 
properties,  rights,  and  franchises,  except  so  much  as  relate  to 
its  business  as  a  water  utility  and  its  franchise  to  be  a  corpora- 
tion, for  $300,000,  payable  as  of  December  1,  1915,  $243,000 
in  cash  or  its  equivalent  and  the  assumption  of  the  Dover  & 
Foxcroft  Light  &  Heat  Company  bonds  already  mentioned.  The 
present  stockholders  of  the  Penobscot  Bay  company  will  sell 
to  the  Central  Maine  Power  Company  all  of  the  outstanding  stock 
and  bonds  of  the  former  company,  including  the  $20,000  bonds 
of  the  Belfast  Gas  &  Electric  Company,  the  ownership  of  which 
is  in  the  Penobscot  company  by  sale  under  order  of  court.  The 
Shaws,  who  now  own  both  of  the  selling  properties,  are  to  receive, 
as  of  December  1,  1916,  $538,000  in  cash  and  $80,000  in  the 
preferred  stock  of  the  Central  Maine  Power  Company,  being 
$618,000  in  all  and  including  the  $343,000  above  mentioned. 
Of  this  sum  $375,000  thus  comes  to  them  personally  as  atodk  and 
bond  holders  of  the  Pffliobscot  Bay  Electric  Company,  and 
$243,000  goes  technically  to  the  Greenville  corporation.  The 
circuitous  course  is  necessary  beoause  the  Greenville  company  is 
to  retain  its  present  identity  as  a  water  utility,  and  its  capital 
stock  therefore  cannot  be  sold  to  the  Central  Maine  Power  Com- 
pany, but  the  Penobscot  Bay  Electric  Company  can,  under  its 
special  legislative  authority,  take  title  to  its  property  and  fran- 
chises as  an  electric  utility;  and,  having  acquired  such  title,  the 
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transferof  stock  contemplated  accomplishes  the  proposed  trans- 
fer of  ownership  and  control  to  the  Central  Maine  Power  Com- 
pany. 

This  process  presupposes  the  payment  by  the  Penobscot  Bay 
Electric  Company  to  the  Greenville  Light  &  Power  Company 
of  $243,000,  which  is  to  be  provided  by  the  Central  Maine  Power 
Company  as  a  part  of  the  aforesaid  purchase  price.  In  order 
to  keep  the  transactions  of  the  several  corporations  legal,  dis- 
tinct, and  complete,  the  parties  propose  that  the  Penobscot  Bay 
Electric  Company  shall  first  procure  its  funds  by  the  issue  of 
its  5  per  cent  two-year  notes,  dated  December  1,  1915,  for 
$243,000,  which  finally  will  be  taken  by  the  Central  Maine 
Power  Company  for  cash,  at  par,  as  so  much  of  its  $618,000 
payment. 

The  net  result  of  this  somewhat  complicated  transaction  will 
be  that  the  Penobscot  Bay  Electric  Company  as  a  corporation 
will  own  (1)  its  present  plant  and  franchises,  subject  to  $199,000 
outstanding  bonds,  and  (2)  the  present  plant  and  franchises  of 
the  Greenville  Light  &  Power  Company  (with  the  exceptions 
already  mentioned),  subject  to  $57,000-  of  bonds,  and  vrill  have 
outstanding,  besides  its  current  liabilities,  1;wo-year  notes  amount- 
ing to  $243,000.  Indirectly  the  Central  Maine  Power  Com- 
pany will  acquire,  through  complete  stock  ownership  of  the 
Penobscot  Bay  Electric  Company,  all  of  the  foregoing  properties 
and  franchises,  and,  in  addition  thereto,  the  $199,000  of  bonds 
which  are  a  lien  on  the  original  Penobscot  Bay  Electric  Company 
property,  and  the  $243,000  of  two-year  notes. 

We  have  stated  these  facts  relating  to  the  details  of  the  trans- 
fer in  the  hope  that  it  may  assist  in  an  understanding  of  the  four 
cases  and  of  their  relations  to  one  another,  and  that  there  may 
be  less  likelihood  of  confusion  in  carrying  out  the  orders  that 
will  be  made  in  the  several  cases ;  and  in  this  connection  it  may 
be  well  to  explain  the  reason  for  the  provisions  which  will  be 
found  in  those  orders  relative  to  the  disposal  of  the  foregoing 
bonds  and  notes. 

[4]  Legally  it  can  make  no  difference  whether  those  bonds 
and  notes  continue  in  existence  or  not.  They  will  be  the  obli- 
gations of  a  corporation  whose  entire  outstanding  capital  stock 
is  owned  by  their  owner;  but  every  additional  block  of  obligations 
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which  a  corporation  has  outstanding  adds  something  to  the  diffi- 
culty of  a  clear  understanding  of  its  financial  operations.  We 
helieve  that  confusion  caused,  by  unnecessary  complications  in 
such  matters  has  done  much  in  the  past  to  mislead  the  public, 
and  to  annoy,  and  positively  deceive,  investors,  and  that  they 
should  be  avoided  as  far  as  possible. 

The  possession  by  the  Central  Maine  Power  Company  of  notes 
and  bonds  of  a  corporation  every  share  of  whose  stock  it, owns 
would  not  seem  to  us  to  add  anything  to  its  value,  and  they  ought 
not  to  be  carried  or  appear  as  assets.  It  may  be  that  further 
development  of  the  Penobscot  Bay  Electric  Company  in  its  terri- 
tory will  require  the  issue  of  additional  bonds  under  its  mort- 
gage, which,  therefore,  need  not  be  discharged. 

[5]  The  Central  Maine  Power  Company  has  now  outstand- 
ing its  first  mortgage  5  per  cent  bonds,  due  November  1,  1939, 
to  the  amount  of  $2,675,000,  under  a  mortgage  to  the  State 
Street  Trust  Company  of  Boston,  Massachusetts,  authorizing  an 
issue  of  $5,000,000  in  all.  Under  a  petition,  numbered  U-93 
on  the  docket  of  this  Commission,  authority  is  asked  to  issue 
additional  bonds  to  the  amount  of  $443,000  to  furnish  a  portion 
of  the  funds  to  purchase  the  capital  stock  of  the  Penobscot  Bay 
company.  These  latter  bonds  will  have  the  protection  of  the 
property  mentioned  in  the  $5,000,000  mortgage,  and,  if  this 
$443,000  is  to  be  used  to  purchase  additional  property,  such 
property  should  be  placed  where  it  will  contribute  to  the  mort- 
gage security.     This  will  be  taken  care  of  in  our  order. 

Now,  therefore,  on  the  pending  petition  of  the  Central  Maine 
Power  Company,  a  public  utility  within  this  state,  for  authority 
to  purchase  all  the  capital  stock  and  bonds  of  the  Penobscot  Bay 
Electric  Company,  another  such  public  utility,  after  public  notice 
and  proof  thereof  and  on  public  hearing  and  mature  considera- 
tion, it  appearing  that  such  purchase  is  otherwise  lawful  and 
consistent  with  the  public  welfare,  it  is 

ORDERED,  ADJUDGED,  AND  DECREED 

First,  that  said  Central  Maine  Power  Company  be,  and  here- 
by is,  authorized  to  purchase  the  entire  capital  stock  of  the  said 
Penobscot  Bay  Electric  Company,  the  amount  of  said  stock  being 
2,000  shares  of  the  par  value  of  $200,000,  of  which  1,317  shares 
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are  issued  and  the  balance  is  in  the  treasury  of  said  Penobscot 
Bay  Electric  Company,  together  with  all  outstanding  mortgage 
bonds  of  said  last-named  corporation  and  of  the  Belfast  Gas  & 
Electric  Company;  and  to  pay  therefor  the  sum  of  $618,000, 
of  which  amount  the  sum  of  $538,000  shall  be  in  cash  and  the 
balance  of  $80,000  shall  be  in  the  6  per  cent  cumulative  pre- 
ferred stock  of  this  petitioner;  such  purchase  and  paj-ments 
being,  however,  upon  the  following  conditions,  viz.:  (a)  The 
Greenville  Light  &  Power  Company  has  been  authorized  to  sell 
to  the  Penobscot  Bay  Electric  Company  certain  property  and 
franchises,  and  said  Penobscot  Bay  Electric  Company  has  been 
authorized  to  purchase  the  same,  the  terms  and  conditions  of 
such  purchase  and  sale  being  fully  set  forth  in  a  contract  between 
said  two  last-mentioned  corporations,  dated  December  .17,  1915, 
a  copy  of  which,  marked  ^^Petitioner's  Exhibit  A,"  is  on  file 
with  this  Commission  in  this  cause.  No  payment  above  author- 
ized is  to  be  made  by  said  Central  Maine  Power  Company  until 
all  the  terms  of  said  "exhibit  A"  have  been  fully  performed  and 
carried  out.  (b)  The  Penobscot  Bay  Electric  Company  has  been 
authorized  by  this  Commission  to  issue  its  5  per  cent  two-year 
notes  to  the  amount  of  $243,000  to  be  used  in  carrying  out  tlie 
terms  of  said  contract,  "exhibit  A."  It  being  understood  that 
of  the  $538,000  in  cash  to  be  paid  the  Penobscot  Bay  Electric 
Company  by  the  Central  Maine  Power  Company  the  sum  of 
$243,000  is  to  be  used  to  purchase  the  above  notes  of  the  same 
amount,  the  said  Central  Maine  Power  Company  is  to  pay  to 
said  Greenville  Light  &  Power  Company  the  sum  of  $243,000 
and  interest  thereon  from  December  1,  1915,  and  receive  said 
notes  for  immediate  cancelation;  and  is  to  pay  to  the  holders  of 
the  stock  and  bonds  of  the  Penobscot  Bay  Electric  Company,  in 
cash,  the  difference  between  said  $243,000  and  interest  and  said 
sum  of  $538,000  and  interest  thereon  from  December  1,  1915, 
such  payments  of  cash,  supplemented  by  the  delivery  of  said 
$80,000  in  the  above-named  preferred  stock,  to  be  deemed  a  full 
performance  by  said  Central  Maine  Power  Company  of  its  part 
of  a  certain  contract  between  it  and  the  owners  of  the  capital 
stock  and  bonds  of  said  Penobscot  Bay  Electric  Company,  said 
contract  bearing  date  December  17,  1915,  and  being  marked 
"Petitioner's  Exhibit  B"  in  this  cause;  such  payments  of  cash 

P.U.R.1916B. 


Digitized  by 


Google 


IN  RE  CENTRAL  MAINE  POWER  CO.  540 

and  delivery  of  preferred  stock  to  be  made  at  the  time,  and  upon 
performance  by  said  Penobscot  Bay  Electric  Company  of  the 
conditions  and  promises,  mentioned  in  said  "exhibit  B/^ 

Second,  that  all  the  capital  stock  so  purchased  shall  imme- 
diately as  and  when  purchased  be  assigned  and  delivered  to  the 
State  Street  Trust  Company,  of  Boston,  Massachusetts,  trustees 
under  mortgage  indenture  made  by  said  Central  Maine  Power 
Company  on  March  28,  1910,  as  of  November  1,  1909,  as  addi- 
tional security  for  bonds  now  or  hereafter  outstanding  there- 
under, in  accordance  with  the  terms  and  conditions  thereof. 

Third,  that  forthwith,  upon  acquiring  the  ownership  of  the 
above  capital  stock  of  the  Penobscot  Bay  Electric  Company,  said 
Central  Maine  Power  Company  shall  fully  and  finally  cancel 
all  the  bonds,  and  the  coupons  thereto  attached,  of  the  said  Penob- 
scot Bay  Electric  Company  (being  $179,000  first  mortgage  5  per 
per  cent  bonds  due  1929)  and  the  $20,000  first  mortgage  5  per 
cent  bonds  of  the  Belfast  Gas  &  Electric  Company  n^ntioned  in 
said  "exhibit  B,"  after  which  they  shall  be  of  no  effect  except 
as  vouchers,  or  evidence  of  payment  for  the  discharge  of  the 
mortgage  under  which  they  are  issued;  and  they  shall  always 
remain  in  the  custody  of  said  Central  Maine  Power  Company  or 
of  the  trustee  under  said  mortgage  until  the  same  shall  have  been 
fully  discharged  of  record. 

Fourth,  that  said  Central  Maine  Power  Company  report  to 
this  Conmiission  in  detail,  including  the  serial  numbers  of  the 
bonds  so  canceled,  supported  by  the  affidavit  of  one  of  its  prin- 
cipal officers,  its  doings  hereunder  within  ten  days  from  the 
completion  of  said  purchase,  and  otherwise,  if  and  as  required. 

Given  under  the  hand  and  seal  of  the  Public  Utilities  Com- 
mission, at  Augusta,  this  11th  day  of  January,  a.  n.  1916. 

Public  Utilities  Commission  of  Maine,  Benj.  F.  Cleaves,  Wm. 
B.  Skelton,  Chas.  W.  Mullen. 

Note. — Consolidation,  Merger,  and  Sale. 

Jurisdiction. 

lUinois.—ln  Aledo  v.  People's  Teleph.  Co.  No.  3776,  Dec.  9,  1915, 
the  Illinois  Commission  held  that  it  was  doubtful  whether  it  had 
power  to  compel  the  consolidation  of  telephone  companies  and  said : 
*T[t  is  doubtless  the  intention  of  the  statute,  as  is  manifest  by  its 
P.U.R.1916B. 
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general  language  in  many  of  its  sections,  to  give  the  Commission  a 
very  large  and  comprehensive  jurisdiction  over  the  affairs  and  oper- 
ation t)f  public  utilities,  but  it  is  not  the  intention  of  the  law  that 
the  Commission  should  be  allowed  to  substitute  its  management  for 
the  management  of  the  telephone  companies.'* 

Consolidation. 

The  consolidation  of  utilities  was  approved  in  the  following  cases : 
New  York. — In  Ee  Waverly,  S.  &  A.  Traction  Co.  Case  No.  5115, 
Sept.  1,  1915,  the  consolidation  of  the  Waverly,  Sayre,  &  Athens 
Electric  Traction  Company  and  the  Susquehanna  Valley  Electric 
Traction  Company  made  with  the  consent  of  the  holders  of  more 
than  two  thirdJs  of  the  capital  stock  of  each  of  said  constituent  com- 
panies. 

Tennessee. — In  Re  Home  Teleph.  Co.  et  al.  June  14,  1915,  con- 
solidation of  telephone  companies  at  Clarksville  approved  upon  filing 
of  consent  of  town  and  of  independent  company  operating  tiierein. 

Merger. 

A  merger  of  electric  railway  companies  was  authorized  in  the 
following  case: 

New  York.— In  Be  Empire  United  R.  Co.  Case  No.  5269,  Oct.  28, 
1915,  authorizing  the  Empire  United  Railways,  Inc.  to  merge  the 
Monroe  County  Electric  Belt  Line  Company,  where  the  entire  capital 
stock  of  the  latter  was  owned  by  the  former  company. 

Sales  of  utility  plants. 

The  sale  of  utility  systems,  plants,  and  franchises  was  authorized 
in  the  following  cases : 

California. — In  Be  West  Sacramento  Electric,  Decision  No.  2794, 
Application  No.  1886,  Sept.  30,  1915,  all  of  the  property  held  by  the 
trustees  of  the  West  Sacramento  Electric  to  the  Pacific  Gas  &  Elec- 
tric Co.  where  the  corporate  existence  of  the  vendor  had  expired  and 
the  vendee  owned  all  of  the  vendor's  capital  stock. 

In  Be  Qrimm,  Decision  No.  2787,  Application  No.  1879,  Sept  30, 
1915,  water  system  at  Bed  Bluff  to  Antelope  Creek  &  Bed  Bluff 
Water  Co.  for  $600,  upon  condition  that  the  sale  price  shall  not  be 
taken  as  the  actual  value  of  the  property  for  rate-fixing  purposes,  aud 
upon  the  further  condition  that  the  purchasing  company  shall  not 
divert  water  therefrom  to  its  own  plant  until  provision  shall  be  made 
to  maintain  a  water  pressure  at  least  equal  to  that  at  present  fur- 
nished. 

In  Be  Annex  City  Water  Co.  Decision  No.  2820,  Application  No. 
1896,  Oct.  9,  1915,  water  system,  franchises,  and  right  of  way  in 
Los  Angeles  to  the  city  of  Los  Angeles  for  $15,875. 

In  Be  Hartman  et  al.  Decision  No.  2836,  Application  No.  1834, 
P.U.R.1916B. 
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Oct.  23,  1915,  water  system  of  Lorenzo  waterwoAs  at  Lorenzo  to 
Jacob  Hartman  for  $5,000. 

Illinois.— hx  Re  Illinois  Northern  Utilities  Co.  No.  4221,  Nov.  3, 
1915,  electric  distributing  plant  in  Poplar  Grove  by  Warren  M. 
Webster  for  $1,396.06. 

Li  Re  Wiley,  et  al.,  No.  4234,  Nov.  11,  1915,  telephone  system  in 
Danvers  to  Danvers  Telephone  Company  for  $5,000  capital  stock. 

In  Re  Union  Teleph.  Co.  et  al.  No.  4314,  Dec.  2,  1915,  telephone 
system  in  Loami  to  Waverly  Telephone  Company  for  $175. 

In  Re  Clayton  Farmers  U.  Teleph.  Co.  et  al.  No.  4253,  Dec.  2, 

1915,  telephone  system  of  the  Siloam  Springs  Telephone  Company 
at  Clayton  for  $1,267.50. 

In  Re  Southwestern  Bell  Teleph.  Co.  No.  4197,  Dec.  9,  1915,  tele- 
phone property  by  the  Southwestern  Telegraph  &  Telephone  Com- 
pany for  $1,082,000  capital  stock. 

In  Re  Mt  Carmel  Teleph.  Co.  et  al.  No.  4372,  Dec.  9,  1915,  tele- 
phone plant  in  city  of  Mt.  Carmel  for  $17,250  to  Commercial  Tele- 
phone &  Telegraph  Company. 

In  Re  Schuyler  Teleph.  Co.  No.  4436,  Dec.  23,  1915,  two  tele- 
phone lines  from  Rushville  to  Camden  by  Moses  Weinberg  for  $250. 

Consolidation,  merger,  and  sale — Electricity — ^Illinois. 

In  Re  Central  Illinois  Public  Service  Co.  et  aL  No.  4249,  Jan.  6, 

1916,  electric  distribution  system  at  HilMew  by  A.  A.  Stein  for 
$1,500. 

In  Re  Steele  Teleph.  Co.  No.  4233,  January  13,  1916,  telephone 
system  in  Elizabeth  and  Hanover  including  rural  lines  therefrom  to 
tiie  Pitcher  Telephone  Company  for  $5,000. 

Indiana. — ^In  Re  Brookston  Chalmers  Constr.  Co.  et  al.  No.  1986, 
Dec.  23,  1915,  electric  lighting  system  to  the  town  of  Brookston; 
township  to  pay  $1,850,  as  rental  from  date  to  December  31,  1915, 
$1,205  for  the  year  1916,  $1,145  for  the  year  1917,  and  $1,105  for 
the  year  1918,  and  to  assume  and  discbarge  all  taxes  and  assessments 
levied  against  the  property;  upon  the  expiration  of  such  term  and 
the  payment  of  such  rentals  the  town  shall  become  the  owner  of  the 
system. 

In  Re  Turner  No.  1951,  Jan.  14, 1916,  telephone  company  at  Kirk- 
lin  to  Kirklin  Telephone  Company  for  $15,000. 

In  Re  Wakarusa  Water  Co.  No.  2019,  Jan.  14,  1916,  water  system 
to  the  town  of  Wakarusa  upon  progressive  annual  payments  until 
1930,  which  said  sums  will  pay  off  and  retire  all  of  the  outstanding 
stock  and  dividends,  and,  when  paid,  the  town  by  virtue  of  its 
ownership  of  the  stock  on  retirement  of  the  same  will  become  the 
owner  of  the  waterworks  system* 

Maine,— In  Re  Biddeford  Pool  Water  Co.  U-No.  75,  Nov.  8,  1915, 
water  system  at  Biddeford  to  York  County  Water  Company,  for 
$8,000. 
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In  Re  Jacobs,  U-82,  Dec.  17,  1915,  electric  utility  in  Mt.  Vernon 
and  Vienna  to  the  Mt.  Vernon  Light  &  Power  Company  for  $1,800. 

In  Be  Greenville  Light  &  P.  Co.  TJ-91,  Jan.  11,  1916,  electric 
light  and  power  system  and  franchises  to  the  Penobscot  Bay  Elec- 
tric Company  to  complete  the  consolidation  authorized  in  case  TJ-92. 

Michigan,— In  Re  Citizens  Teleph.  Co.  T-90,  Nov.  2,  1915,  tele- 
phone plant  in  Marion  to  B.  F.  Gitchell  for  $2,000. 

In  Re  United  Home  Teleph.  Co.  et  al.  T-97,  Dec.  31,  1915,  ex- 
change of  telephone  properties  with  the  Michigan  State  Telephone 
Company;  existing  standards  of  service  and  rates  to  be  maintained 
and  existing  contracts  for  physical  connection  with  other  companies 
to  be  continued. 

In  Re  Cannon  Valley  Teleph.  Co.  Dec.  3,  1916,  telephone  system 
at  Kilkenney  by  the  Kilkenney  Telephone  Company  for  $100  ap- 
proved. 

Minnesota. — In  Re  Shakopee  Teleph.  Co.  Nov.  6,  1915,  telephone 
system  by  the  Merchants  &  Farmers  Telephone  Company  in  Shako- 
pee  upon  payment  of  40  per  cent  of  outstanding  stock  and  upon 
condition  that  Tri  State  Telephone  ft  Telegraph  Company  have 
the  right  to  make  connection  upon  usual  terms. 

New  Hampshire. — In  Re  Pine  River  Teleph.  Co.  et  al.  D-305,  Or- 
der No.  487,  Dec.  4,  1915,  telephone  system  in  EflBngham  to  Fair- 
mount  Telephone  Company  for  $200  approved. 

In  Re  Union  Teleph.  Co.  et  al.  D-289,  Order  No.  486,  Dec.  8, 
1915,  telephone  property  in  Alton  now  leased  and  operated  by  pe- 
titioner by  the  Winnepesaukee  Telephone  Company  for  $150. 

New  York. — In  Re  Altamont  Illuminating  Co.  Case  No.  5149, 
Sept.  21,  1915,  gas  plant  to  George  L.  ToWn  for  $2,200. 

In  Re  Ithaca  Gaslight  Co.  et  al.  Case  No.  3485,  Nov.  9,  1915, 
franchises  and  other  property  by  the  Ithaca  Electric  Light  ft  Power 
Company. 

In  Re  Oswego  River  Power  Transmission  Co.  Case  No.  5202,  Nov. 
17,  1916,  electric  tranefmission  line  extending  fr6m  Seneca  Hill  in 
the  town  of  Volney,  Oswego  county,  to  ihe  Osw^o  city  line,  together 
with  the  measuring  equipment,  to  the  Niagarar,  Lockport,  &  Ontario 
Power  Company. 

In  Re  Smith  et  al.  Case  No.  5225,  Dec.  7,  1915,  franchise  and 
electric  system  at  Warrensburgh  from  John  G.  Smith  to  M.  Leigh 
Runner. 

In  Re  Comfort  Natural  Gas  Co.  et  al.  Case  No.  6243,  Dec.  21, 
1915,  natural  gas  plant,  franchise,  and  assets  to  the  Iroquois  Nat- 
ural Gas  Company  for  $5,000. 

In  Re  Commercial  Teleph.  &  Teleg.  Co.  et  al.  No.  4373,  Dec. 
23, 1915,  telephone  system  in  Wayne  City  by  Ada  Hanks  for  $430.66. 

In  Re  Northern  New  York  Utilities,  Inc.,  Case  No.  5055,  Dec. 
28,  1915,  electric  lighting  plant  by  the  village  of  Cape  Vincent  for 
$5,500. 

In  Re  Chaumont  Electric  Lisrht  Co.  Case  No.  5261,  Dec.  28, 
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1915,  electric  light  plant  by  Arnold  and  Diefendorf  made  May  8, 
1911,  for  $6,100  capital  stock. 

Ohio.— In  Be  Prick  &  Lindsay  Co.  et  al.  No.  653,  Nov.  15,  1915, 
gas  plant  at  Sugar  Creek  and  Shanesville,  to  A.  L.  Wagers. 

In  Ee  Shank  &  Co.  et  al.  No.  651,  Not.  27,  1915,  electric  light 
and  power  system  at  Pandora  to  Pandora  Electric  Light  &  Power 
Co. 

In  Re  Electric  Light  Co.  et  al.  No.  643,  Nov.  29,  1915,  electric 
light  and  power  plant  at  Ottawa  to  the  North  Western  Ohio  Light 
Company. 

In  Re  Bolivar  Electric  Co.  No.  669,  Dec.  6,  1915,  electric  lighting 
system  to  John  Eimsler. 

In  Re  Le  Roy  Bobyns,  No.  677,  Dec.  6, 1915,  electric  light  plant  in 
the  village  of  Hilliard  to  the  Hilliard  Light  &  Power  Company. 

In  Re  Williams  County  Teleph.  Co.  No.  693,  Jan.  21,  1916,  tele- 
phone system,  property  and  assets  of  the  Blakeslee  Mutual  Tele- 
phone Company. 

Vermont. — In  Re  Vermont  Power  &  Mfg.  Co.  No.  439,  Jan.  4, 

1916,  electric  lighting  system  to  the  Public  Electric  Company  upon 
condition  that  bonds  be  assumed  and  paid  by  the  purchaser. 

Purchase  of  capital  stock. 

The  purchase  of  the  entire  capital  stock  of  utilities  was  authorized 
in  the  following  cases : 

New  York.— In  Re  Empire  United  R.  Co.  Case  No.  5129,  Sept. 
1,  1915,  25,000  shares  of  the  Monroe  County  Electric  Belt  Line 
Company  of  the  par  value  of  $100  at  $9.67  per  share.  This  order 
was  amended  September  8,  1915,  to  provide  for  deferred  payments 
on  the  purchase. 

In  Re  Montgomery  Electric  Light  &  P.  Cd.  Case  No.  5306,  Dec. 
7,  1915,  stock  of  the  Cherry  Valley  Gas  Company  of  a  par  value  of 
$4,750  for  $1,500,  where  the  inhabitants  of  Cherry  Valley  required 
an  electric  lighting  service,  and  the  payment  of  $1,500  to  the  gas 
company  would  enable  it  to  liquidate  its  indebtedness,  and  it  was 
proposed  to  dissolve  the  company  upon  the  acquisition  of  all  of  its 
stodc. 

In  Re  Northern  New  York  Utilities  Inc.,  Case  No.  5055,  Dec.  28, 
1915,  stock  of  the  Chaumont  Electric  Light  Company,  of  a  par  value 
of  $6,100  for  $6,000  and  stock  of  the  Thousand  Island  Electric 
Light  &  Power  Company  Ltd.  of  a  par  value  of  $25,000  for  $6,250. 

In  Re  St.  Lawrence  River  Power  Co.  Case  No.  4539,  Dec.  30, 1915, 
stock  of  the  St.  Lawrence  Transmission  Company  consisting  of  a 
hundred  shares  of  the  par  value  of  $100  each  for  $10,000;  stock 
of  the  Hannawa  Falls  Water  Power  Company  consisting  of  3,000 
shares  of  a  par  value  of  $100  for  $300,000 ;  and  stock  of  the  North- 
em  Power  Company,  consisting  of  3,100  shares  of  the  par  value  of 
$100,  for  $316,000. 
P.U.R.1916B. 
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MARYLAND  PUBLIC  SEIRVICE  COMMISSION. 

IN  RE  FIXING  STANDARD  RULES  AND  REGULATIONS 
FOR  ELECTRIC  CORPORATIONS  OPERATING  IN 
MARYLAND. 

[Order  N«.  2599.] 

Service  —  Electricity  —  Standards  —  Rules  and  regulatione. 

Standard  rules  for  electric  utilities  governing  the  qualily  ot 
service,  tests  of  service  and  meters,  meter  readings  and  bill  forms, 
meter  rentals  and  deposits,  continuity  of  supply,  voltage  and  frequency 
variations,  lamps  furnished  by  utilities,  and  otherwise  regulating  serv- 
ice, were  adopted  by  the  Maryland  Conunission  to  be  effective  on  Febru- 
ary 1, 1916. 

[January  17,  1916.]  • 

Obdeb  adopting  standard  service  rules  for  electric  utilities. 

By  the  Commission:  Whereas,  by  resolution  passed  at  a 
stated  meeting  held  on  the  3d  day  of  December,  1915,  the  Com- 
mission, upon  its  own  motion,  determined  to  proceed  with  the 
adoption  of  standard  rules  governing  the  supply  of  electrical 
energy  for  light,  heat,  and  power  in  the  state  in  respect  to  the 
quality  of  service  supplied;  and  also  defining  the  accuracy  of 
meters  and  the  testing  thereof,  thereafter  to  be  used  in  measure- 
ing  the  quantity  of  electrical  energy  supplied  to  consumers ;  and 

Whereas,  public  hearings  were  held  at  the  established  offices 
of  the  Commission  in  the  city  of  Baltimore  on  the  12th  and  13th 
days  of  January,  1916,  in  accordance  with  said  resolution  of  the 
3d  of  December,  1915,  at  which  were  present,  upon  special  invi- 
tation, representatives  of  twenty-three  utilities  furnishing  elec- 
trical energy  to  the  public  in  this  state;  names  of  which  repre- 
sentatives will  appear  in  the  roll  call  as  found  in  the  records; 
and 

Whereas,  there  was  also  present,  as  expert  adviser  to  the  Com- 
mission, a  representative  of  the  Bureau  of  Standards  of  the 
United  States  Department  of  Commerce;  and 

Whereas,  the  proposed  rules  having  been  submitted  to  the 

utilities  concerned  in  advance  of  the  public  hearings,  also  in 

accordance  with  the  said  resolution  of  the  3d  of  December,  1915, 

and  at  said  hearings  being  considered  paragraph  by  paragraph 
P.U.R.1916B. 
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in  full  and  free  diflcussion  were,  after  amendmentfl  thereto  in 
various  particulars,  agreed  upon  by  those  in  attendance  and  their 
adoption  by  the  Commission  unanimously  recommended,  all  as 
will  more  fully  appear  by  reference  to  the  stenographic  record 
thereof; 

It  is  therefore,  this  17th  day  of  January,  1916,  by  the  Public 
Service  Commission  of  Maryland, 

Ordered  that  on  and  after  the  1st  day  of  February,  1916,  the 
following  rules  shall  become  and  be  eflFective,  and  that  a  copy 
of  said  rules  be  sent  to  each  company  in  this  state  affected 
thereby: 

Electric  Rules. 

A.  Application  of  Rules. — The  following  rules  shall  apply  to 
all  persons,  firms,  associations,  or  corporations,  both  private  and 
municipal,  now  or  hereafter  engaged  as  a  public  utility  in  the 
business  of  furnishing  electric  energy  to  domestic  or  commercial 
consumers  within  the  state  of  Maryland,  except  as  hereinafter 
provided.  The  adoption  of  these  rules  shall  in  no  way  preclude 
the  Commission  from  altering  or  amending  the  same,  in  whole 
or  in  part,  or  from  requiring  any  other  or  additional  service, 
equipment,  facility,  or  standard,  either  upon  complaint  or  upon 
its  own  motion  or  upon  the  application  of  any  utility.  And, 
furthermore,  these  rules  shall  not  in  any  way  relieve  any  utility 
from  any  of  its  duties  under  the  laws  of  this  state,  except  as 
hereinafter  provided. 

B.  Definitions. — The  word  "commission"  used  in  these  rules 
shall  be  construed  to  mean  the  Public  Service  Ccmimission  of 
Maryland. 

The  word  "consumer^'  used  in  these  rules  shall  be  construed 
to  mean  any  person,  firm,  association,  or  corporation,  either  pri- 
vate or  municipal,  supplied  with  electric  energy  by  any  public 
utility. 

The  word  "utility"  used  in  these  rules  shall  be  construed  to 
mean  any  public  utility  referred  to  in  the  first  paragraph  (A). 

C.  Interruptions  to  Service. — Each  utility  shall  keep  a  record 
of  all  interruptions  to  service  upon  its  entire  system,  or  larger 
divisions  thereof,  including  a  statement  as  to  the  time,  duration, 
and  cause  of  any  such  interruption.     These  records  shall  be  opo.u 
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at  all  times  to  the  inspection  of  an  authorized  representatiye  of 
the  Commission. 

D.  Inspection  af  Plant  and  Equipment. — ^Eaoh  utility  shall 
inspect  its  plant  and  distributing  equipment  and  facilities  in  such 
manner  and  with  such  frequency  as  is  in  accord  with  good  prac- 
tice, in  order  that  the  same  may  be  maintained  in  proper  con- 
dition for  use  in  rendering  safe  and  adequate  service. 

E.  Testing  Facilities. — (1)  Each  utility  shall  on  or  before 
May  1,  1916,  provide,  maintain,  and  use  one  or  more  portable 
indicating  voltmeters  for  testing  voltage  regulation;  and  each 
utility  serving  more  than  250  consumers  shall  in  addition  pro- 
vide, maintain,  and  use  one  or  more  portable  recording  volt- 
meters giving  a  continuous  record  of  not  less  than  twenty-four 
hours'  duration.  At  least  one  recording  voltmeter  shall  be  kept 
in  continuous  operation  at  the  station,  or  some  fixed  point  on 
the  utility^s  system  within  a  reasonable  distance  of  the  center  of 
distribution.  Voltmeter  records  shall  be  preserved  for  inspec- 
tion at  any  time  by  an  authorized  representative  of  the  Conmiis- 
sion. 

(2)  Each  utility  furnishing  metered  service  shall,  on  or  be- 
fore April  1,  1916,  provide  and  properly  maintain  and  use  the 
following  meter-testing  facilities : 

(a)  Suitable  portable  testing  equipment  to  be  used  as  working 
standards  for  testing  service  watthour  meters,  switch-board  in- 
strimients,  recording  voltmeters,  and  other  electrical  instruments 
in  use. 

(b)  Suitable  electrical  measuring  instruments  and  meters,  to 
be  used  as  reference  standards,  for  testing  the  accuracy  of  the 
portable  testing  equipment  provided  for  in  (a)  of  this  rule.  Such 
reference  standards  may  be  of  the  service  type  of  watthour  meters, 
but  if  so  such  watthour  meters  shall  be  permanently  mounted 
in  the  laboratory  or  the  meter  shop  of  the  utility  and  to  be  used 
for  no  other  purpose  than  for  checking  working  standards. 

Reference  standards  of  all  kinds  will  be  tested,  and,  if  prac- 
ticable, adjusted  by  the  Commission  at  least  once  a  year. 

F.  Records  of  Tests  of  Service  and  of  Meters. — (1)  Each 
utility  shall  keep  a  record  of  the  time  of  starting  and  shutting 
down  power  station  equipment  or  feeders,  together  with  the  read- 
ings of  the  principal  switch-board  instnmients  at  such  intervals 
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as  are  necessary  to  indicate  the  characteristics  of  the  load;  to- 
gether with  the  time  of  starting  and  disconnecting  all  street 
lighting  circuits.  The  scope  of  this  record  shall  show  the  time, 
duration,  extent,  and  cause  of  the  diiferent  operations  of  the 
power  station  and  feeders. 

(2)  Each  utility  shall  provide  such  curve-drawing  wattmeters, 
indicating  wattmeters  or  watthour  meters  as  may  be  necessary  to 
obtain  a  daily  record  of  the  load  and  a  monthly  record  of  the 
output  of  its  plants.  Each  utility  purchasing  electric  energy 
shall  install  such  indicating  wattmeters  and  watthour  meters  as 
may  be  necessary  to  furnish  full  information  as  to  the  daily 
demand  and  monthly  purchases. 

(3)  Whenever  any  service  meter  is  tested  the  original  test 
record  shall  be  preserved,  indicating  the  information  necessary 
for  identifying  the  meter,  the  reason  for  making  the  test,  and 
if  removed  the  reading  of  the  meter  upon  removal  from  service, 
and  the  result  of  the  test,  together  with  all  data  taken  at  the 
time  of  the  test  in  sufficiently  complete  form  to  permit  the  con- 
venient checking  of  the  methods  employed  and  the  calculations. 

(4)  A  record  shall  also  be  kept,  numerically  arranged,  indi- 
cating for  each  meter  owned  or  used  by  any  utility  the  date  of 
purchase,  a  record  of  the  use,  repairs,  and  results  of  tests  to  which 
it  has  been  subjected,  and  its  present  location. 

(6)  All  records  shall  be  preserved  in  the  office  of  the  utility 
in  the  state  of  Maryland,  and  shall  at  all  times  be  open  to  inspec- 
tion by  an  authorized  representative  of  the  Commission.  These 
records  must  be  preserved  for  a  period  of  at  least  twelve  months ; 
provided,  however,  that  any  utility  may  report  a  summary  by 
months  of  such  records  to  the  Commission  for  each  calendar  year. 
After  such  report  has  been  made  and  the  utility  has  been  advised 
by  the  Commission  of  its  receipt,  and  in  the  event  that  no  inquiry 
or  investigation  is  then  in  progress  by  the  Commission  requir- 
ing the  details  of  such  records,  such  records  as  have  been  so 
reported  by  summary  and  the  receipt  acknowledged  may  be  dis- 
posed of  by  the  utility  as  may  seem  best  to  it. 

(?.  Reports  to  the  Commission. — Each  utility  shall  report  to 
the  Commission  as  and  when  called  upon  the  results  of  all  tests 
required  to  be  made,  or  the  information  contained  in  any  recorda 
required  to  be  kept  by  the  utility. 
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H,  Accidents. — Each  utility  shall  as  soon  as  possible  report 
to  the  Commission  each  accident  happening  in  connection  with 
the  operation  of  its  property,  facilities,  or  service,  whereby  any 
person  shall  have  been  killed,  or  injured  to  the  extent  of  three 
or  more  days'  disability,  or  whereby  any  property  damage  in 
excess  of  $150  shall  have  been  caused.  Such  first  report  shall 
later  be  supplemented  by  as  full  a  statement  as  is  possible  of  the 
cause  and  details  of  the  accident,  and  the  precautions,  if  any, 
which  have  been  taken  to  prevent  similar  accidents.  And,  fur- 
thermore, each  utility  shall  give  all  reasonable  assistance  to  the 
Commission  in  the  investigation  of  the  cause  and  suitable  means 
for  prevention  of  any  such  accidents. 

7.  Complaints, — Each  utility  shall  make  a  full  and  prompt 
investigation  of  all  complaints  made  to  it  by  its  consumers, 
either  directly  or  through  the  Commission,  and  it  shall  keep  a 
record  of  all  complaints  received,  which  shall  show  the  name 
and  address  of  the  complainant,  the  date  and  character  of  the 
complaint,  and  the  adjustment  or  disposal  made  thereof.  These 
records  shall  be  open  at  all  times  to  the  inspection  of  an  author- 
ized representative  of  the  Conunission. 

/.  Information  for  Consumers. — Each  utility  shall  give  to  its 
consumers  such  information  and  assistance  as  is  reasonably  possi- 
ble, in  order  that  consumers  may  secure  safe  and  efficient  service 
and  may  purchase  lamps  and  appliances  properly  adapted  to  the 
service  furnished.  Each  utility  shall  inform  each  consumer  of 
any  change  made  or  proposed  to  be  made  in  any  condition  of  its 
service  that  would  affect  the  safety  of  operation,  or  would  require 
changes  in  or  adjustments  of  the  appliances  or  equipment  which 
may  be  in  use  by  said  consumer.  Each  utility  supplying  metered 
service  shall  adopt  means  to  inform  its  consumers  as  to  the 
method  of  reading  meters,  in  some  form  to  be  readily  understood 
by  the  consumer. 

It  is  recommended  that  an  exhibition  meter  be  kept  on  dis- 
play in  each  commercial  office  maintained  by  a  utility. 

J-1.  Lamps  Furnished  by  Utilities. — ^Lamps  furnished  by 
utilities  to  consumers  without  charge  (free  renewals),  or  at  prices 
less  than  open  market  prices,  should  be  of  such  efficiency  in  watts 
per  candle  when  used  on  the  utility's  circuits  of  standard  voltage 
as  defined  in  special  rule  2,  that  the  cost  of  light  per  candle 
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power  honx  will  not  exceed  the  cost  per  candle  power  hour,  when 
similar  lamps  are  bought  in  the  the  open  market. 

K.  Meter  Beadinga  and  Bill  Forms. — (1)  The  register  of 
each  service  meter  shall  read  in  the  same  unit  as  that  upon  which 
the  rate  for  service  is  based;  and  if  not  reading  directly  the  con- 
stant shall  be  plainly  marked  on  the  face  of  the  dial. 

(2)  Bills  rendered  to  consumers  for  metered  service  shall  show 
the  readings  of  the  meter  for  the  beginning  and  ending  of  the 
period  for  which  the  bill  is  rendered,  the  number  of  xmits  sup- 
plied, the  dates  of  the  meter  readings,  and  the  price  per  unit. 

(3)  Each  utility  having  prepayment  meters  in  service  shall 
at  the  end  of  each  collection  period  inform  the  consumer  of  the 
reading  of  the  meter  as  well  as  the  amount  of  money  taken  from 
the  meter  for  the  period  corresponding  to  the  meter  reading. 

L.  Meter  Bentals  and  Deposits  from  Consumers. — (1)  No 
meter  rental,  as  distinguished  from  a  minimum  charge  for  serv- 
ice, shall  be  charged  by  any  utility  for  any  service  meter  in- 
stalled by  it  for  measurements  upon  which  bills  are  rendered; 
provided,  however,  that  in  cases  where  service  meters  are  used 
as  submeters  to  a  main  meter,  a  minimum  charge  for  such  sub- 
meter  may  be  established,  with  the  approval  of  the  Commission. 

(2)  No  utility  shall  require  from  any  consumer  or  prospective 
consumer  a  deposit  intended  to  pay  for  all  or  any  part  of  the 
cost  of  extension  or  installation  of  service,  except  under  rules 
and  regulations  approved  by  the  Commission  and  set  down  in 
the  published  sdbedules  of  the  utility. 

(3)  (a)  A  utility  may  require  from  any  consumer  or  pros- 
pective consumer  a  cash  deposit  or  other  guaranty  of  an  amount 
not  to  exceed  twice  the  estimated  periodic  bill  of  such  consumer. 
Interest  thereon  at  the  rate  of  6  per  cent  per  annum,  payable 
upon  the  return  of  the  deposit  or  annually  upon  demand  by  the 
consumer,  shall  be  paid  by  the  utility  to  each  ccmsumer  making 
such  deposit,  for  the  time  such  deposit  was  held  by  the  utility 
and  the  consumer  was  served. 

(b)  Each  utility  having  on  hand  deposits  from  consumers  or 
hereafter  receiving  deposits  from  consumers  shall  keep  records 
to  show  (1)  the  name  of  each  consumer  making  a  deposit;  (2) 
the  premises  occupied  by  the  consumer  when  making  the  deposit 
and  eadi  successive  premises  occupied  while  the  deposit  is  re- 
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tained  by  the  utility;  (3)  the  amount  and  date  of  makiiig  the 
deposit;  and  (4)  a  record  of  each  transaction,  such  as  payment 
of  interest,  interest  credited,  etc.,  concerning  stwdi  deposit. 

(c)  Each  utility  shall  issue  a  certificate  of  deposit  to  every 
consumer  from  whom  a  deposit  is  received. 

(d)  Each  utility  shall  provide  reasonable  ways  and  means 
whereby  a  depositor,  who  makes  application  for  the  r^^um  of  his 
deposit  or  any  balance  to  which  he  is  entitled,  but  is  unable  to 
produce  the  original  certificate  of  deposit  or  receipt^  may  not  be 
deprived  of  his  deposit  or  balance. 

Electric  Rules. 

1.  Continuity  of  Supply. — Each  utility  shall  maintain  its 
equipment  and  transmission  and  distribution  lines  and  appur- 
tenances in  an  operating  condition  in  conformity  with  good  prac- 
tice, and  shall  create  and  maintain  such  periodic  inspection  and 
maintenance  as  will  reasonably  insure  continuous  and  good  serv- 
ice within  the  hours  of  operation.  A  complete  record  shall  be 
kept  of  all  such  inspections,  which  record  shall  clearly  show  the 
condition  of  all  equipment  and  lines  and  appurtenances.  The 
record  shall  be,  at  all  times,  subject  to  inspection  by  an  authorized 
representative  of  the  Commission. 

£.  Voltage  Variation. — (a)  Each  utility  supplying  a  constant 
potential  service  shall  adopt  standard  supply  voltage  or  voltages 
for  its  system,  or  larger  divisions  thereof,  and  every  reasonable 
effort  shall  be  made  to  maintain  such  voltage  constant  at  all  times 
during  which  service  is  supplied.  The  variation  above  or  below 
standard  voltage  shall  not  exceed  6  per  cent  of  such  standard 
voltage  at  any  time  between  sunset  and  11  p.  m.  On  power  cir- 
cuits and  during  other  than  lighting  hours,  the  voltage  shall  not 
vary  at  any  time  more  than  8  per  cent  from  the  standard  (except 
in  the  case  of  power  supplied  from  electric  railway  lines).  In 
the  case  of  special  contracts  for  lighting  or  power  service  not 
connected  with  the  principal  distribution  system  of  the  utility, 
such  service  may  be  supplied  under  conditions  of  greater  voltage 
variation  when  approved  by  the  Commission. 

(b)  Purely  momentary  variations  due  to  the  operation  of 
existing  consumers'  installations,  lasting  not  more  than  one  min- 
ute in  each  instance,  shall  not  be  considered  a  violation  of  this 

P.U.R.191SB. 


Digitized  by 


Google 


IN  BE  FIXING  STANBAKD  RUUSS.  i61 

rule,  provided  such  momentary  variations  do  not  occur  with  such 
frequency  as  to  rendw  the  service  to  other  consumers  unsatis- 
factory. 

(Note.)  Each  utility  should  adopt,  and  file  with  the  Oommis- 
sion,  rules  governing  the  type  and  character  of  consumers'  power 
installations  and  appliances  thereafter  permitted  to  be  connected 
to  the  utility's  system. 

(c)  Standard  voltage  is  defined  as  that  voltage  which  should 
be  maintained  on  secondary  bus  lines  or  the  distribution  net 
work,  to  which  consumers'  service  lines  are  connected, 

3.  Frequency  Variation. — Each  utility  supplying  alternating 
current  shall  endeavor  to  maintain  the  standard  frequOTicy  at  a 
constant  value;  the  variation  from  such  standard  frequency  shall 
not  be  greater  than  6  per  cent,  at  all  times  during  which  service 
is  supplied.  Momentary  variations  of  frequency  of  more  than 
5  per  cent  which  are  clearly  not  due  to  lack  of  proper  equipment, 
or  reasonable  care  in  operation,  shall  not  be  considered  a  viola- 
tion of  this  rule.  No  condition  shall  be  allowed  to  maintain 
which  contributes  to  even  momentary  variations  of  as  much  as 
10  per  cent. 

-4.  Meter  Testing  and  Accuracy.  (Note.) — It  is  recommended 
that  all  electric  service,  and  the  rates  therefor,  be  based  upon  the 
registration  of  an  established  type  of  watthour  or  other  approved 
meter,  and  that  flat  rates  be  resorted  to  only  when  the  conditions 
clearly  do  not  justify  a  metered  service. 

(a)  All  meters  shall  be  tested  before  installation  and  adjusted 
to  the  accuracy  prescribed.  No  meter  shall  be  placed  in  service 
unless  its  accuracy  has  been  establi^ed  and  has  been  approved 
and  marked  with  the  established  seal  of  the  Oonunission.  No 
meter  shall  be  placed  or  allowed  to  remain  in  service  without 
adjustment  and  correction  (1)  that  "creeps"  under  any  com- 
mercial range  of  voltage;  (2)  that  is  in  any  way  medianically 
defectiv^;  or  (3)  that  has  an  incorrect  ratio  or  constant.  No 
meter  shall  be  placed  in  service  that  has  an  error  in  registration 
of  more  than  1  per  cent ;  no  meter  shall  be  permitted  to  remain 
in  service  that  has  an  error  in  r^etration  of  more  than  2  per 
cent  when  compared  with  approved  working  standards  as  pre- 
scribed in  general  rule  E-(2)-(a).  -Adjustment  of  meters  pre- 
paratory to  placing  in  service  shall  not  be  consistently  fast,  but 
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the  allowable  error  must  be  construed  as  "leeway*'  in  testing 
only. 

(b)  Before  being  placed  in  service  all  meters  shall  be  tested 
at  "light"  load  and  at  "full"  load.  "Light"  load  shaU  be  be- 
tween 5  per  cent  and  10  per  cent  of  rated  capacity  for  induction 
type  meters,  and  approximately  15  per  cent  of  rated  capacity  foi 
commutating  type  meters ;  "full"  load  is  appro^dmately  100  pei 
cent  of  rated  capacity.  The  adjustment  to  1  per  cent  error 
prescribed  in  (a)  shall  be  the  result  of  at  least  two  consecutive 
runs  each  at  light  and  full  load,  which  two  runs  must  agree  with- 
in i  per  cent.  The  ccmdition  of  the  meter  shall  be  the  average 
result  of  the  tests  at  light  and  full  load. 

5.  Meter  Testing  on  Reqtiest  of  Consumers. — (a)  Each  utility 
shall,  at  any  time  when  requested  by  a  consumer  in  writing,  test 
the  accuracy  of  the  meter  in  use  by  him;  provided  (1)  that  the 
meter  in  question  has  not  been  tested  either  by  the  utility  or  by 
the  Commission  within  one  year  previous  to  such  request;  and 
(2)  that  the  consumer  will  agree  to  accept  the  result  of  the  test 
made  by  the  utility  as  determining  the  basis  for  settling  the  dif- 
ference claimed ;  provided,  that  a  record  of  such  test  is  submitted 
to  the  Commission  by  the  utility  in  such  detail  that  the  result 
may  be  diecked.  No  charge  shall  be  made  to  the  consumer  for 
any  such  test.  A  written  report  giving  the  result  of  every  sudi 
test  shall  be  made  to  the  consumer. 

(b)  Upon  formal  application  by  a  consumer  to  the  Commis- 
sion a  test  will  bexmade  of  the  consumer's  metw  as  soon  as  prac- 
ticable by  an  inspector  of  the  Commission.  The  application  for 
such  test  shall  be  accompanied  by  a  deposit  of  $1.  If  the  meter 
is  found  to  be  more  than  4  per  cent  fast  the  deposit  will  be  re- 
turned to  the  consumer  by  the  Commission,  and  the  amount 
thereof  shall  be  paid  to  the  Commission  by  the  utility.  If  the 
meter  is  found  to  be  4  per  cent  or  less  fast  the  deposit  will  be 
retained  and  disposed  of  according  to  law. 

(c)  The  test  shall  be  made  at  light,  normal,  and  full  loads 
under  conditions  prescribed  in  rule  4  (b),  with  the  addition  of 
the  test  at  normal  load  below  outlined,  and  the  meter  accuracv 
shall  be  determined  as  follows :  The  average  of  these  tests,  ob- 
tained by  multiplying  the  average  result  of  the  test  at  normal 
load  by  3,  adding  the  average  result  of  the  tests  at  light  load  and 
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at  full  load,  and  dividing  the  total  by  6,  shall  be  deemed  the  con- 
dition of  the  meteir.  -  A  meter  bo  tested  shall  be  deemed  an  illegal 
meter  if  the  error  is  more  than  4  per  cent  to  the  prejudice  of  the 
consumer.  The  following  classification,  in  percentage  of  con- 
nected load,  shall  be  used  in  determining  the  normal  load,  unless 
the  demand  has  been  actually  measured. 

Classification  of  Installation  to  Be  Used  in  Testing  Meters  at  Normal  Load. 

A  Residence  and  apartment  lighting «  25% 

B  Elevator  eervice 40 

C  Factories  (individual  drive) ,  churches  and  offices  45 

D  Factories    (shaft  drive),  theaters,  clubs,   entrances,  hallways   and 

general  store  lighting  60 

¥i  Saloons,  restaurants,  pumps,  air  compressors,  ice  machines,  and  mov- 
ing picture  theaters  70 

F  Sign  and  window  lighting  and  blowers 100 

6.  InstaMation  and  Periodic  Tests, — (a)  Each  utility  furnish- 
ing metered  service  shall  make  periodic  tests  on  consumers'  prem- 
ises as  follows : 

Induction  type  meters  at  least  every  thirty-six  months. 

Commutating  and  all  other  type  meters  at  least  every  eighteen 
months. 

In  placing  new  or  readjusted  meters  on  a  consumer's  premises 
after  having  fulfilled  the  test  conditions  set  out  in  paragraph 
4  (b),  the  meter  shall  be  given  an  installation  test  as  follows: 

Induction  type  meters,  either  before  installation  or  within 
thirty  days  thereafter. 

Commutating  and  all  other  type  meters,  within  sixty  days 
after  installation. 

Such  installation  test  shall  be  coincident  with  and  also  consti- 
tute the  first  periodic  test  prescribed  in  the  preceding  paragraph ; 
and  this  coincident  test  and  subsequent  periodic  tests  shall  be 
made  under  the  conditions  prescribed  in  paragraph  4  (b)  ;  pro- 
vided, however,  that  if  the  meter  is  found  more  than  2  per  cent 
in  error  in  registration  the  test  shall  then  be  repeated  under  the 
conditions  prescribed  in  paragraph  5  (c). 

(b)  Whenever  on  installation,  periodic,  or  any  other  tests  a 
meter  is  found  to  exceed  2  per  cent  error  in  registration,  it  must 
be  adjusted  so  as  to  register  correctly  to  within  1  per  cent,  when 
compared  with  approved  working  standards  as  prescribed  in 
general  rule  F-(2)-(a). 

(c)  All  teats  on  watthour  meters  in  service  shall  be  made  in 
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the  place  of  permanent  location  on  the  oonfliuners'  premises  witJr 
approved  testing  apparatus  and  under  local  conditions  of  opera- 
tion, unless  otherwise  stated  in  any  rule  or  allowed  by  special 
order  of  the  Commission. 

E.  Clay  Timanus,  W.  Laird  Henry,  Commissioners. 


NEBRASKA  STATE  RAIIiWAY  COMMISSION. 

IN  EE  OMAHA  &  LINCOLN  RAILWAY  &  LIGHT 
COMPANY. 

[Application  No.  2265.] 

Valuation '^  Electric  utility '^  Cost  of  construction '^  Right  to  aUow^ 
ance  for  increased  cost  due  to  weather  conditions. 

1.  The  increased  cost  of  immediate  construction  of  an  electrie 
transmission  line  during  the  winter  months  rather  than  the  cost  under 
average  normal  conditions  should  be  allowed  in  a  security  issue  yalua* 
tion  where  it  appears  that  the  utility  exercised  reaBonable  business  judg- 
ment  in  expending  more  money  for  immediate  construction  to  secure 
immediate  earnings  and  to  be  the  first  to  deliver  current  into  a  field 
where  there  was  threatened  competition. 

Valuation  —  Interest  during  construction. 

2.  A  utility  is  not  entitled  to  capitalize  interest  for  the  full  period 
of  construction,  in  a  security  issue  valuation,  where  it  has  been  per- 
mitted to  capitalize  extra  construction  expense  made  for  the  purpose 
of  securing  immediate  revenue. 

Valuation -^  Electric  utility -^  Stores  and  supplies. 

3.  Five  per  cent  of  the  cost  of  property  was  allowed  for  stores  and 
supplies  for  an  electric  utility  in  a  security  issue  valuation. 

VdluaUon'^  Electric  utility -^  Cost  of  financing. 

4.  Fifteen  per  cent  of  the  cost  of  property  was  allowed  for  the  cost 
of  financing  an  electric  utility  in  a  security  issue  valuation. 

[December  6,  1915.] 

Petition  for  modification  of  a  former,  order  for  authority 
to  issue  securities  to  the  amount  of  $160,000;  authority  granted 
to  issue  securities  to  the  total  amount  of  $156,300, 

Former  opinion  and  order  reported  in  P.U.R.1915B,  416. 

Appearances:  H.  E.  Brome  for  applicant 

Taylor,  Commissioner.  On  December  3,  1914,  the  Omaha  & 
Lincoln  Railway  &  Light  Company  made  application  to  the  Com- 
mission for  authority  to  issue  $130,000  par  value  of  its  bonds 
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and  $45,000  of  its  stock.  A  hearing  on  the  application  was  held 
•on  February  6,  1915,  and  on  March  20,  1915,  an  order  was 
issued,  P.TT.R1915B,  416,  approving  an  issue  of  $97,500  of 
&  per  cent  bonds,  $22,000  of  6  per  cent  preferred  stock,  and 
^10,5000  of  common  stock,  or  a  total  of  $130,000.  This  issue 
was  supplemental  to  an  original  issue  of  $125,000  of  first-mort- 
gage bonds  and  $75,000  of  common  stodc,  approved  by  this  Com- 
missicm  August  19,  1913.    (Application  No.  1883.) 

On  May  22, 1915,  applicant  filed  a  petition  asking  for  a  modi- 
fication of  the  order  of  February  6,  1915,  in  so  far  as  the  same 
applied  to  the  amount  approved.  The  new  application  asks  for 
approval  of  an  issue  of  $130,000  in  5  per  cent  bonds,  $20,000  in 
6  per  cent  preferred  stock,  and  $10,000  in  common  stock,  a  total 
of  $160,000.  The  modification  is  prayed  for  mainly  on  the 
ground  that  the  order  does  not  permit  applicant  to  issue  bonds 
and  stock  in  an  amount  sufficient  to  represent  the  actual  cost  and 
value  of  the  property  in  service.  A  hearing  on  the  amended  ap- 
plication was  held  in  the  offices  of  the  Commission  on  June  7, 
1915. 

The  history  of  the  company  and  its  general  financial  condition 
were  discussed  in  the  opinion  and  order  now  under  consideration, 
and  it  is  only  necessary  here  to  consider  the  specific  points  raised 
by  this  petition. 

In  a  consideration  of  the  amount  of  money  expended  for  the 
construction  involved  in  this  application,  the  Commission  said : 

^The  accounting  department  in  its  report  shows  that  a  much 
greater  amount  of  money  has  been  spent  by  the  applicant,  but  the 
accounts  of  the  applicant  are  so  intermingled  with  properties 
that  have  been  constructed  in  Iowa  and  accounts  that  are  not 
properly  chai^eable  to  working  ca|>ital,  that  it  is  impossible  al- 
most to  segregate  the  items  and  determine  just  how  much  shoi!jd 
be  charged  to  capital  to  said  accounts.'' 

The  conclusion  thus  expressed  was  justified  by  the  data  and 
information  available  at  that  time.  At  the  second  hearing,  how- 
ever, the  confusion  in  the  accounts  was  cleared  up,  to  the  extent 
that  Accountant  Powell  is  able  to  arrive  at  a  definite  figure  as 
representative  of  the  actual  amount  of  money  expended  by  ap- 
plicant in  the  new  construction  now  under  consideration,  and 

this  figure  he  finds  to  be  $129,307.81.  This  includes  an  item  of 
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$3,100  which  covers  the  salary  of  a  Mr,  Baaham,  a  commercial 
and  supervising  engineer  who  was  engaged  for  a  year  during  the- 
construction  period,  and  a  portion  of  the  salary  of  Arthur 
English,  vice  president  and  general  manager  of  the  company, 
whose  full  time  was  occupied  during  the  period  the  construction 
was  in  progress.  The  amount  was  not  included  in  the  report  of 
Accountant  Powell  for  the  reason  that  it  was  paid  from  the  head 
office  in  Peoria,  and  did  not  appear  upon  the  books  of  applicant* 
The  record  shows  it  to  be  an  actual  expenditure,  however.  The 
manner  of  handling  the  account  covering  the  transactions  with 
the  Iowa  properties  was  satisfactorily  explained  at  the  hearing, 
and  it  is  clear  that  none  of  the  $129,307.81  was  expended  in  the 
Iowa  field.  It  remains,  therefore,  to  determine  whether  this 
amount  was  reasonably  required  for  the  construction  of  the  prop- 
erty involved  in  this  application. 

[1]  B.  E.  Forbes,  the  Commission's  engineer,  placed  a  repro- 
duction value  on  the  property  under  consideration  of  $99,450.66, 
his  report  covering  all  property  in  place  on  July  1,  1914.  Sub- 
sequent to  that  date  and  up  to  the  time  of  the  first  hearing  on 
this  application,  applicant  expended  $8,235.38  in  further  exten- 
sions and  bettermenta.  This  was  added  to  the  physical  valuation 
figure  to  show  the  approximate  expenditures  up  to  March  20, 
1915,  making  a  total  of  $107,686.  This  constituted  the  base 
figure  upon  which  the  Commission  determined  the  amount  of  se- 
curities it  thought  necessary,  and  corresponds  to  the  $129,307 
which  we  have  found  represents  the  actual  expenditures.  There 
is  thus  a  difference  of  $21,621.77  between  what  Engineer  Forbes 
says  should  have  been  ei5)ended  in  building  the  property 
imder  average  normal  oonditions  and  what  the  company  really 
did  expend.  It  is  necessary  to  go  to  the  testimony  offered  in  the 
last  hearing  for  an  explanation  of  this  difference. 

Arthur  English,  vice  president  and  general  manager  of  the 
company,  in  answer  to  the  question  as  to  why  the  construction 
work  was  pushed  during  the  winter  time,  said : 

"The  property  was  turned  over  on  the  15th  of  August,  1913, 
and  within  a  very  short  time  thereafter  it  was  decided  to  build 
to  Louisville  and  Qrelaia.  We  figured  that  by  rushing  the  work 
good  and  strong  the  company  could  get  it  in  before  the  cold 
weather  overtook  us,  and  the  snow.     But  we  were  delayed  at 
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least  a  month  in  getting  the  poles  longer  than  we  should  have 
been,  and  I  think  we  were  delayed  as  mnch  as  two  months  in  get- 
ting the  transformers  and  transformer  station  works  from  the 
General  Electric  Company,  later  than  they  thought  they  could 
furnish  it,  and  advised  us  they  could.  That  brought  us  into  the 
cold  weather  with  our  work  half  completed.  During  that  time 
we  were  taking  contracts,  and  we  figured  that  it  would  be  better 
to  crowd  the  work  regardless  of  the  weather,  and  save  a  year's  in- 
come, than  to  try  to  save  technically  in  the  construction  on  ac- 
count of  the  weather  and  obstacles,  and  let  all  the  business  down 
there  go  over  a  year,  which  would  have  to  be  the  case.  We  would 
have  to  get  in  in  the  spring,  and  we  figured,  and  we  figure  now, 
that  if  we  had  the  same  condition  confronting  us  again,  we  would 
do  the  same  thing.  We  think  we  acted  vnsely  in  getting  it  in 
there  and  -getting  the  construction  finished  as  promptly  as 
possible." 

The  testimony  of  Arthur  Huntington,  superintendent  in  charge 
of  construction,  is  supplemental  to  that  of  Mr.  English  on  this 
point.  In  answer  to  the  question  ad  to  the  reason  for  the  winter 
construction,  he  said : 

"The  large  amount  of  business  in  that  locality  is  stone  quarries 
and  sand  pits,  and  we  went  into  the  construction  knowing  that  we 
would  have  to  be  able  to  supply  at  least  three  hundred  or  four 
hundred  horse-power  current  to  people  already  under  contract 
not  later  than  March  1st,  and  all  our  contracts  were  made  to  cover 
March  1st.  The  property  was  secured,  if  I  recollect  rightly,  in 
August,  and  all  the  engineering  and  surveying  had  to  be  done, 
and  it  was  practically  the  first  of  October  before  we  got  started. 
The  first  poles  arrived  on  the  ground  on  the  9th  day  of  October." 

He  adds: 

".  .  .  those  sand  pits,  more  particularly  than  the  stone  quar- 
ries, are  fixed  for  one  class  of  operation,  and  you  cannot  interfere 
with  that  operation  for  any  length  of  time  during  the  entire  sea- 
son, and  it  takes  quite  a  while  to  connect  up  one  of  those  sand  pits, 
and  if  we  did  not  connect  them  up  by  March  1st  there  would  be  no 
show  of  getting  them  until  a  year  from  that  date." 

Another  company  was  building  into  the  field,  and  there  was 
some  rivalry  as  to  which  could  deliver  current  first.  This  un- 
doubtedly influenced  applicant  to  some  extent  in  pushing  the  con- 
iBtruction  under  unfavorable  conditions.     It  is  contended,  how- 
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ever,  that  because  of  the  mechanical  obstacles  referred  to  and  the 
necessity  of  getting  into  the  field  in  the  spring,  the  power  con- 
tracts could  not  have  been  secured  except  upon  the  condition  that 
delivery  of  current  be  guaranteed  by  March  Ist,  and  that  that 
was  the  prime  motive  for  hurrying  the  work.  The  management 
regarded  the  extra  expenditure  as  a  good  investment  in  view  of 
the  fact  that  it  assured  an  early  consumption  of  current  and  a 
quicker  earning  for  the  portion  of  the  plant  thus  placed  in  service. 
The  increased  cost  of  construction,  occasioned  by  weather  condi- 
tions, in  the  judgment  of  the  company,  was  preferable  to  a  post- 
ponement to  a  more  favorable  season,  when  the  result  of  such  post- 
ponement would  be  the  sacrifice  for  several  months  and  perhaps 
permanently  of  a  substantial  revenue  that  would  accrue  from 
large  consumers.  The  company  was  confronted  with  two  alterna- 
tives, either  wait  for  the  summer  months  when  it  could  build  at 
normal  cost,  saci^^Lficing  the  immediate  revenue  to  be  secured, 
or  expend  more  money  in  immediate  construction  and  secure 
earnings  at  onoe.  The  management  considered  the  problem  thus 
presented,  and  concluded  to  proceed  at  once  with  the  construction. 
That  its  foresight  was  rewarded  is  evidenced  by  the  increased 
earnings  that  followed  the  completion  of  the  line  into  Louisville  in 
February.  For  the  six  months  preceding  February,  1914,  the 
average  revenue  from  the  sale  of  electric  current  was  approximate- 
ly $600  per  month.  In  Felyruary  it  increased  to  $1,029.86  and 
by  June  had  reached  $1,937.52.  Practically  all  of  the  increase 
came  from  the  patrons  served  by  the  new  line.  The  results  justify 
the  conclusion  that  the  company  exercised  reasonable  business 
judgment  Having  done  so,  it  is  entitled  to  an  allowance  in  se- 
curities for  the  money  thus  actually  expended. 

A  few  items  cited  by  Mr.  Huntington  show  that  the  winter 
construction  was  more  expensive  than  would  have  been  the  case 
had  the  work  been  done  during  the  summer  months.  For  ex- 
ample, the  crossing  at  the  Platte  river  cost  more  because  of  inter- 
ference from  high  water  and  ice.  In  the  estimate  of  Mr.  Forbes 
the  concrete  work  at  this  crossing  was  fixed  at  $7  per  cubic  yard. 
The  figures  kept  by  Mr.  Huntington  showed  the  actual  cost  to  be 
$9.94  per  cubic  yard,  making  a  difference  in  this  item  of  $1,546. 
The  excavation  at  this  point  ran  above  the  normal  for  such  work 
on  account  of  quicksand  and  cost  just  double  the  amount  per  cubic 
yard  allowed  by  Mr.  Forbes.    The  cost  of  setting  poles  was  also 
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materially  increased  from  the  same  cauBe.  An  item  that  was  not 
affected  by  winter  construction,  but  which,  from  the  nature  of 
a  physical  valuation,  did  not  enter  into  Mr.  Forbes's  figures,  was 
the  bridge  toll  at  the  Platte  river  for  the  employees  engaged  in 
the  work.  This  was  between  $600  and  $1,000.  These  figures, 
while  but  a  small  part  of  the  total,  indicate  the  nature  of  the 
extra  expense  to  which  applicant  was  put  in  the  construction  of 
this  line.  The  company  has  vouchers  for  each  item  of  expend- 
iture, and  it  is  possible  to  ascertain  the  purpose  for  which  all  the 
money  was  expended,  though  not  necessary  for  the  purposes  of 
this  opinion. 

Another  element  of  cost  that  is  peculiar  to  this  case,  but  which 
was  in  line  with  the  policy  of  the  company  to  secure  a  quick  de- 
velopment of  the  property,  was  the  expenditure  made  to  secure 
customers.  The  plan  was  to  do  the  necessary  house  wiring  at 
less  than  cost,  and  install  the  equipment  in  order  to  give  the  pro- 
spective consumer  a  practical  demonstration  of  the  convenience 
and  advantages  of  electricity.  This  was  more  expensive  than  the 
usual  method  of  solicitation,  but  it  secured  much  quicker  results* 
For  instance,  in  Gretna,  a  town  of  less  than  500  people,  the  com- 
pany connected  with  123  light,  he»t>  and  power  customers  in  less 
than  ninety  days.  Under  the  usual  methods  it  might  have  been 
many  months  in  securing  an  equal  number*  Again,  the  company 
expended  more  money,  but  got  quicker  returns,  with  a  resultant 
l>enefit  to  the  property. 

With  respect,  therefore,  to  the  legitimafcy  of  the  actual  ex- 
penditures for  construction,  the  Commission  is  of  the  opinion, 
and  so  finds,  that  the  $12^,307.81  was  reasonably  required  fodr  the 
purpose  for  which  it  was  Upended,  and  that  applicant  should  be 
permitted  to  issue  capital  securities  therefor. 

[2]  Applicant  contends  that  it  should  be  allowed  approximate- 
ly $8,000  as  interest  during  the  period  of  construction.  This 
flima,  less  $9T1.90,  interest  actually  paid,  is  arrived  at  by  apply- 
ing 6  per  cent  to  $127,628.23  for  one  half  the  period  from  August 
1,  1913,  to  December  1,  1914,  and  on  the  entire  sum  from  the 
latter  date  until  June  1, 1915.  Had  applicant  secured  no  revenue 
from  operation,  this  would  be  a  legitimate  allowance,  at  least  in 
an  amount  sufficient  to  cover  the  investment  during  the  period 
of  construction.  It  is  apparent,  however,  that  applicant  diould 
P.U.R.1916B. 


Digitized  by 


Google 


570  NEBRASKA  STATE  RAILWAY  CX>MMISSION. 

not  be  permitted  to  capitalize  extra  construction  expense,  made 
for  the  specific  purpose  of  securing  immediate  revenue,  and  at 
the  same  time  be  authorized  to  capitalize  interest  for  the  full 
period  of  construction,  particularly  that  portion  of  the  period 
after  it  commenced  to  receive  revenue.  In  other  words,  "it  can- 
not have  its  cake  and  eat  it  too."  The  rev^Que  thus  produced  was 
sufficient  to  pay  a  portion  of  the  interest  charges.  It  would  be 
proper  and  fair,  perhaps,  to  allow  interest  from  August  1,  1913, 
to  February,  1914,  the  date  upon  which  service  was  commenced 
to  new  customers,  provided  the  amount  of  the  investment  up  to 
that  time  could  be  ascertained.  Applicant  has  made  no  showing, 
however,  as  to  the  specific  amount  of  money  expended  during  that 
period,  and  in  the  absence  of  such  information  it  is  impossible  to 
determine  what  the  amount  should  be.  As  to  the  interest  for  the 
period  from  December  1,  1914,  to  June  1,  1915,  claimed  on  ac- 
count of  the  fact  that  securities  had  not  been  issued  although  the 
investment  had  been  made,  the  same  objection  applies  as  is  pre- 
sented in  comiecti(m  with  the  claim  for  interest  for  the  entire 
construction  period.  The  plant  was  in  operation  all  this  time  and 
producing,  revenue,  perhaps  not  sufficient  to  return  a  profit  on  the 
investment,  but  enough,  at  least,  to  defray  the  fixed  charges.  The 
Commission  is  therefore  of  tiie  opinion  that  no  allowance  for  in- 
terest should  be  approved  at  this  time. 

[3,  4]  In  the  original  order  the  sum  of  $8,670.74  was  allowed 
for  working  capital.  This  amount  was  arrived  at  by  adding  to 
the  item  of  $3,286.44,  the  allowance  made  by  Engineer  Forbes  for 
stores  and  supplies,  6  per  cent  of  the  base  figure  of  $107,686.04. 
As  the  account  covering  stores  and  supplies  is  the  confusing  factor 
in  applicant's  relations  to  its  Iowa  properties,  it  is  thought  best 
not  to  include  this  in  the  allowance  for  working  capital.  As  in 
former  cases,  a  straight  allowance  of  5  per  cent  on  the  cost  of  the 
property  will  be  approved,  making  the  amount  for  this  purpose 
$6,465.39.  Adding  this  amount  to  $129,307.81,  we  have 
$135,773.20,  to  which  should  be  added  15  per  cent  for  the  cost  of 
financing,  this  being  the  allowance  for  this  purpose  found  reason- 
able in  the  former  order.  This  produces  a  figure  of  $156,139.18, 
which  the  Commission  finds  to  be  reasonable  under  all  the  circum- 
stances of  this  case,  and  for  which  securities  should  be  issued  as 
P.U.E.1916B. 
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follows :  $125,000  5  per  cent  bonds ;  $20,000  6  per  cent  preferred 
«tock;  $11,300  common  stock. 

Except  as  to  the  amount  authorized,  the  application  herein 
asks  for  no  further  modification  of  the  provisions  of  the  order 
xmder  consideration.  The  requirements,  therefore,  for  the  set- 
ting up  of  a  maintenance  and  depreciation  reserve,  for  the  keep- 
ing of  separate  and  accurate  accounts  for  botii  the  railvray  prop- 
erty and  lighting  property,  and  for  the  furnishing  of  annual 
reports  to  the  Commission,  will  remain  as  set  forth  in  the  order. 

Nebraska  State  Railway  Commision,  Henry  T.  Clarke,  Jr., 
Chairman, 

Note; — Security  issues  authorized. 

Security  issues  have  been  authorized  by  the  Commissions  in  the 
following  cases: 

Arizona.— In  Ee  Winslow  Gas  Co.  Docket  No.  189,  Nov.  6,  1916, 
order  revoking  order  of  September  1,  1914,  because  the  fees  required 
by  law  had  not  been  paid. 

^  In  Re  Pacific  Gas  &  Electric  Co.  Docket  No.  301,  Dec*  11,  1915, 
$50,000  6  per  cent  bonds  to  be  sold  for  not  less  than  90  per  cent 
of  par  and  $25,000  6  per  cent  convertible  debentures  to  be  sold  at 
not  less  than  85  per  cent  of  par,  $17,000  bonds  and  $9,000  debentures 
to  be  used  to  reimburse  the  treasury  for  $23,670.47  expended  for  ex- 
tensions and  improvements. 

California. — In  Be  Madera  Gas  Co.  Application  729,  Decision  No. 
1^696,  Aug.  14, 1915,  order  supplemental  to  order  of  October  2,  1915, 
authorizing  the  issuance  of  1,000  shares  of  stock  at  the  par  value  of 
$1  a  share  to  be  exchanged  for  stock  heretofore  issued  for  like 
amount. 

In  Ee  Southern  Counties  G^is  Co.  Application  No.  1198,  Decision 
No.  2755,  Sept.  15,  1915,  order  amending  order  of  July  18,  1914 
(Decision  No.  1675),  to  the  end  that  authority  therein  granted  to 
iiie  applicant  to  issue  three-year  notes  in  the  sum  of  $240,500  shall 
apply  to  such  notes  as  shall  have  been  issued  on  or  before  April  1, 
1916. 

In  Re  Valley  Pipe  Line  Co.  Application  No.  1246,  Decision  No. 
2844,  Oct.  25,  1915,  order  supplemental  to  order  of  September  19, 
1914  (Decision  No.  1806),  authorizing  the  issuance  of  7,287^  shares 
of  capital  stock  at  a  par  value  of  $100  to  be  sold  to  net  not  less  than 
80  per  cent  of  par  and  the  proceeds  to  be  used  for  the  construction 
of  a  pipe  line. 

Illinois. — In  Re  Continental  Warehouse  Co.  No.  4203,  Dec.  2, 
1915,  $5,000  common  capital  stock  to  be  sold  at  par  for  cash. 
P.U.R.1916B. 
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In  Re  Atlanta  Electric  Light  &  P.  Co.  No.  4428,  Dec.  2,  1915, 
$5,000  6  per  cent  notes  to  be  used  for  retiring  certain  notes  of  an 
equal  amount;  company  authorized  to  execute  mortgage  to  secure 
the  notes. 

In  Re  Clayton  Farmers  tJ.  Teleph.  Co.  et  al.  No.  4253,  Dec.  2, 
1915,  $1,000  note,  with  interest  not  over  6  per  cent  secured  by  a 
mortgage  and  bonds,  to  be  used  to  apply  upon  the  purchase  price 
of  telephone  property. 

In  Re  Olney  Heathig  &  Lighting  Co.  No.  4285,  Dec.  2,  1915,  $20,- 
000  common  capital  stock  for  the  purpose  of  purchasing  the  property 
of  the  Olney  Gas  Company  in  the  city  of  Olney. 

In  Re  Southwestern  Bell  Teleph.  Co.  No.  4198,  Dec.  9,  1915,  $1,- 
135,000  capital  stock;  $1,082,000  thereof  to  be  used  to  purchase  the 
property  of  the  Southwestern  Telegraph  &  Telephone  Company; 
$3,000  thereof  to  be  used  to  incorporate  the  petitioner  herein,  and 
$50,000  thereof  to  be  used  as  necessary  working  capital. 

In  Re  Commercial  Teleph.  &  Teleg.  Co.  No.  4371,  Dec.  9,  1915, 
$372,000  first  mortgage  22  year  coupon,  6  per  cent  gold  bonds  se- 
cured by  trust  deed  to  be  sold  to  net  not  less  than  92  per  cent  of  par 
and  accrued  interest,  and  the  proceeds  to  be  applied  for  the  acqui- 
sition of  property,  for  construction  and  improvement  of  facilities, 
for  the  discharge  of  refunding  obligations  incurred  for  construction 
and  additions. 

In  Re  Commercial  Teleg.  and  Teleph.  Co.  et  al.  No.  4372,  Dec.  9, 
1915,  $10,000  preferred  stock  to  be  sold  at  par  and  the  proceeds  ap- 
plied in  part  payment  for  the  purchase  of  the  telephone  plant  of  the 
Mt.  Carmel  Company. 

In  Re  New  Holland  Light  &  P.  Co.  No.  4420,  Dec.  16,  1915, 
$4,000  common  capital  stock  to  be  sold  at  par  and  the  proceeds 
used  in  making  proposed  additions  and  betterments. 

In  Re  Bloomington,  D.  A  C.  K.  Co.  No.  4431,  Dec.  16,  1915, 
$500,000  series  A  preferred  stock  to  be  sold  at  not  less  than  par 
and  the  proceeds  used  to  discharge  obligations  ineurred  for  con- 
struction. 

In  Re  St.  Louis,  S.  &  P.  R.  Co.  No.  4432,  Dec.  16,  1915,  $1,000,- 
000  series  A  preferred  capital  stodc  to  be  sold  at  not  less  than  par 
and  the  proceeds  to  be  used  to  discharge  oWigations  incurred  for 
construction. 

In  Re  Western  United  Gas  &  Electric  Co.  No.  4452,  Dec.  16, 
1915,  $25,000  general  mortgage  5  per  cent  gold  bonds,  series  B,  to 
be  sold  to  net  not  less  than  87  per  cent  of  par  and  the  proceeds 
used  for  the  reimbursement  of  moneys  expended  from  income  and 
for  the  payment  and  retirement  of  $25,000  par  value  bonds  due 
February  1,  1916;  discounts,  commissions,  and  expenses  to  be  amor- 
tized out  of  income  or  to  be  charged  to  profit  and  loss.  On  January 
6,  1916,  the  foregoing  order  was  amended  so  as  to  permit  flic  sale 
P.U.R.1916B. 
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of  sndi  bonds  at  86  per  cent  of  par  with  acerued  interest  where 
the  company  had  been  unable  to  dispose  of  bonds  at  the  price  fixed 
in  said  order. 

In  Re  Paducah  &  I.  B.  Co.  No.  2858,  Dec.  23,  1915,  $7,000,000 
preferred  stock  in  return  for  contributions  to  a  sinking  fund  pro- 
vided for  the  retirement  of  first  mortgage  gold  bonds  and  as  set 
forth  in  the  stock  trust  agreement  between  various  railroads  for  the 
construction  of  a  bridge  at  Metropolis  and  the  construction  of  con- 
nected tracks  as  approved  in  supplemental  application  No.  2,859; 
$5,000,000  first  mortgage  4|  per  cent  gold  bcmds  to  be  sold  to  net 
not  less  than  95  per  cent  of  par  and  accrued  interest  and  the  pro- 
ceeds thereof  used  for  the  acquisition  of  necessary  property. 

In  Ee  West  Shore  S.  S.  Co.  No.  3877,  Dec.  23,  1916,  $10,000 
common  capital  stock  to  be  issued  at  not  less  than  par  and  the  pro- 
ceeds applied  as  a  working  capital. 

In  Re  Illinois  Northern  Utilities  Co.  No.  4244,  Dec.  23,  1915, 
$11,000  first  and  refunding  mortgage  5  per  cent  gold  bonds  to  be 
sold  at  not  less  than  85  per  cent  of  par  and  accrued  interest,  and 
the  proceeds  used  for  construction,  extension,  or  improvement  of 
facilities;  all  discounts,  commissions,  and  expenses  in  connection 
with  the  sale  to  be  amortized  out  of  income. 

In  Re  Schuyler  Teleph.  Co.  No.  4436,  Dec.  23,  1915,  $8,500  com- 
mon capital  stock  to  be  issued  at  par  and  the  proceeds  used  for  the 
acquisition  of  telephone  property,  for  improvements  and  better- 
ments, for  reimbursement  of  money  expended  for  constructions  and 
extensions,  and  for  discharge  of  obligations. 

In  Re  Chicago,  I.  ft  L.  R.  Co.  No.  4470,  Dec.  23,  1915,  $52,000 
5  per  cent  gold  mortgage  bonds  to  be  disposed  of  at  not  less  than 
95  per  cent  par  value;  proceeds  to  reimburse  company  for  capital 
expenditures ;  discount  and  expense  to  be  charged  to  profit  and  loss. 

In  Re  Chicago,  M.  &  St.  P.  R.  Co.  No.  4506,  Dec.  23,  1915,  $48,- 
176,650  4  per  cent  gold  bonds  of  1925  to  be  issued  for  money  only 
and  the  proceeds  used  for  discharging  or  lawfully  refunding  the 
whole  or  a  substantial  part  of  the  4  per  cent  fifteen-year  European 
loan  bonds  of  1910:  that  any  profit  from  the  retirement  of  said 
bonds  after  deducting  the  cost  of  issuance  and  sale  shall  be  charged 
to  profit  and  loss  or  to  surplus  account,  and  any  discount  incurred 
in  connection  with  the  sale  of  said  bonds  shall  be  charged  to  profit 
and  loss  or  to  surplus  account  in  conformity  with  rules  of  account- 
ing and  classification  of  the  Interstate  Commerce  Commission. 

In  Re  Western  United  Gas  &  Electric  Co.  No.  4454,  Jan.  6,  1915, 
$77,000  general  mortgage  5  per  cent  gold  bonda,  series  C,  to  be  sold  to 
net  not  less  than  85  per  cent  of  par  and  accrued  interest,  and  the  pro- 
ceeds used  for  the  reimbursement  of  moneys  actually  expended  from 
income  within  a  period  of  five  years  next  prior  to  the  date  thereof 
p.nd  for  the  payment  of  75  per  cent  of  expenditures  made  for  prop- 
r.U.R.1916B. 
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erty  constructed  or  acquired  ag  and  for  additions  to  and  improve- 
ments and  extensions;  discounts,  commissions^  and  expenses  to  be 
amortized  out  of  income  in  equal  annual  instalments  or  to  be 
charged  to  profit  and  loss. 

In  Re  Nashville  Electric  Light  Co.  No.  4467,  Jan.  6,  1916,  $2,000 
f:rst  and  refunding  6  per  cent  gold  bonds  to  be  sold  to  net  not  lesa 
than  90  per  cent  of  par  with  accrued  interest,  and  the  proceeds  to 
be  applied  for  the  purpose  of  reimbursing  the  treasury  for  addi- 
tions, improvements,  and  betterments  to  facilities. 

In  Ee  Hayton  Auto  Service,  No.  4481,  Jan.  6,  1916,  $1,600  capi- 
tal stock  to  be  sold  for  cash  at  par  and  the  proceeds  used  for  tiie 
purpose  of  equipment  and  accessories  for  the  transaction  of  the  busi- 
ness of  operating  an  automobile  jitney  line. 

In  Ee  Illinois  Central  E.  Co.  No.  4533,  Jan.  13,  1916,  order  au- 
thorizing the  guaranty  of  the  issue  of  $1,900,000  Illinois  Central 
Equipment  Trust  Certificates,  series  D,  dividend  warrants  tiiereto 
attached,  to  be  issued  or  otherwise  disposed  of  at  not  less  than  98  per 
cent  of  par  and  accrued  dividends,  and  the  proceeds  used  for  pro- 
curing additional  railroad  equipment. 

Indiana, — In  Ee  United  Gas  &  Electric  Co.  No.  1628,  Dec.  23, 
1915,  $15,000  first  consolidated  mortgage  5  per  cent  gold  bonds,  to 
be  sold  at  not  less  than  80  per  cent  of  par  and  accrued  interest,  and 
the  proceeds  used  for  reimbursing  the  treasury  for  moneys  expended 
for  construction  and  for  discharging  obligations. 

In  Ee  South  Bend,  No.  1965,  Dec.  23,  1915,  $25,000  municipal  4 
per  cent  bonds  to  be  sold  at  not  less  than  par  and  the  proceeds  used 
to  pay  off  and  refimd  $25,000  of  bonds  of  said  city  used  for  water 
purposes  and  now  outstanding. 

In  Ee  Interstate  Public  Service  Co.  No.  1927,  Dec.  24,  1915, 
$67,000  first  and  refunding  mortgage  gold  bonds  to  be  sold  at  not 
less  than  par  and  accrued  interest,  and  the  proceeds  used  to  reim- 
burse the  treasury  for  money  expended  for  construction  and  for  the 
discharge  and  retirement  of  other  bonds  and  obligations. 

In  Ee  New  Albany  Waterworks,  No.  1981,  Dec.  24,  1915,  $52,000 
first  consolidated  mortgage  5  per  cent  gold  bonds  to  be  sold  at  not 
less  than  80  per  cent  of  par  and  accrued  interest,  and  the  proceeds 
used  for  reimbursing  the  treasury  for  moneys  used  for  construction 
and  discharging  the  obligations. 

In  Ee  Kirklin  Teleph.  Co.  No.  1950,  Jan.  14,  1916,  $15,000  com- 
mon stock  to  be  sold  at  par  and  the  proceeds  used  in  purchasing 
telephone  property  at  Kirklin. 

In  Ee  Merchants  Heat  &  Light  Co.  No.  2015,  Jan.  14,  1916, 
$280,000  5  per  cent  bonds  to  be  sold  at  not  less  than  89^  per  cent 
of  par  and  $70,000  common  stock  to  be  sold  at  not  less  than  95  per 
cent  of  par  and  the  proceeds  used  in  payment  of  obligations  in- 
curred for  additions,  improvements,  and  enlargements, 
P.U.R.1936B. 
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In  Be  BrooHyn,  Ko.  2028,  Jan^  14,  1916,  $2,500  5  per  cent  mu- 
nicipal bonds  to  be  sold  at  not  less  than  par  and  the  proceeds  used 
to  create  a  fund  with  which  to  construct  an  electric  lighting  system. 

Kansas. — ^In  Re  Kansas  City  Terminal  B.  Co.  Docket  No.  1149, 
Dec.  21,  1916,  $2,000,000  5J  per  cent  notes  secured  by  a  pledge  of 
$2,500,000  of  the  first  mortgage  4  per  cent  gold  bonds  of  the  com- 
pany, to  be  sold  at  par  and  accrued  interest  and  the  proceeds  used 
to  pay  $1,600,000  notes  maturing  and  to  provide  funds  for  the  con- 
struction, completion,  extension,  and  improvements  of  the  railroad 
and  union  station  and  terminal  and  other  facilities. 

Maine. — In  Re  Kennebec  Farm  &  City  Teleph.  Co.  TJ  No.  69,  Nov. 
30,  1915,  $6,000  capital  stock  to  be  sold  at  par  for  cash  and  the  pro- 
ceeds used  in  payment  of  lawful  indebtedness  and  in  extensions  and 
the  purchase  of  equipment.  In  authorizing  this  issue  the  Commis* 
sion  held  that,  in  view  of  the  apparent  need  of  the  company  for 
funds,  no  attempt  would  be  made  to  reconcile  its  balance  sheet  with 
the  statement  submitted  in  a  former  application  reported  in 
P.U.R.1915E,  115,  especially  where  the  capital  stock  to  be  issued  is  to 
be  sold  at  a  price  which  will  exceed  the  maximum  value  of  outstand- 
ing shares. 

In  Re  Wilton  Water  Co.  U-80,  Dec.  7,  1915,  $7,000  common  stock 
tc  be  sold  at  not  less  than  par,  and  proceeds  used  to  >pay  the  cost  of 
construction  of  an  intake  pipe  and  screen  chamber,  and  laying  new 
pipe. 

In  Re  Bangor  &  A.  R.  Co.,  R.  R.  No.  117,  Dec.  7,  1915,  $3,000 
consolidated  refunding  mortgage  4  per  cent  bonds  to  be  used  for 
the  extension  of  its  railroad  and  branches  not  to  exceed  $25,000  for 
each  mile. 

In  Re  Turner  Light  &  P.  Co.  TJ-89,  Jan.  7,  1916,  $25,000  first 
mortgage  5  per  cent  bonds  to  be  sold  at  not  less  than  par  and  the 
proceeds  used  for  the  construction  of  transmission  lines  in  the  towns 
of  Turner  and  Buckfield,  and  the  construction,  extension,  and  per- 
manent betterment  of  electric  plant  and  system. 

Maryland.— In  Re  Baltimore  &  0.  R.  Co.  Case  No.  1001,  Order  No. 
2542,  Dec.  2,  1915,  $60,000  refunding  and  general  5  per  cent  mort- 
gage bonds,  series  A,  $40,000  thereof  to  be  reserved  to  pay  and  re- 
deem $40,000  4J  per  cent  secured  gold  notes  and  $20,000  to  be  used 
for  improvements  and  additions. 

Massachusetts. — In  Re  Plymouth  Gaslight  Co.  Dec.  10,  1915,  $50,- 
000  capital  stock  to  be  sold  at  par  and  $38,000  of  the  proceeds  used 
to  cancel  an  equal  amount  of  the  obligations  of  the  company  repre- 
sented by  promissory  notes  outstanding  on  November  1,  1915,  and 
the  proceeds  of  $12,000  to  be  used  for  subsequent  additi<His  to  plant. 

In  Be  Marion  Gas  Co.  Dec.  22,  1915,  $80,000  new  capital  stock 
issued  at  par  and  the  proceeds  to  be  applied  to  cancelation  of  an 
equal  amount  of  obligations  represented  by  promissory  notes. 
P.U.R.1016B. 
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In  Re  Shirley  Electric  Co.  Dec.  30,  1915,  $6,500  commoH  stock 
and  $6,800  preferred  stock  to  be  sold  at  par  aad  the  proceeds  to  be 
used  for  the  payment  of  a  $9,600  note  secured  by  outstanding  mort- 
gage, the  payment  of  a  $700  note,  and  the  cancelation  of  obligations 
incurred  for  additions  to  plant. 

In  Re  Provincetown  Light  &  P.  Co.  Jan.  13,  1916,  $45,000  orig- 
inal capital  stock  and  $15,000  additional  capital  stock  to  be  sold 
upon  advertisement  as  directed,  the  proceeds  to  be  used  for  the  pur- 
chase of  the  plant  of  the  Provincetown  light  &  Power  Association. 

Michigan, — In  Re  Toledo,  A.  A.  &  J.  R.  Co.  (now  the  Toledo- 
Detroit  Railroad  Co.)  D-464,  May  27,  1915,  order  of  May  23,  1913, 
authorizing  the  issuance  of  $850,000  corporate  bonds  confirmed; 
$60,000  6  per  cent  corporate  bonds  to  be  issued  for  the  purpose  of 
paying  and  discharging  indebtedness;  $463,000  to  be  sold  at  not 
less  than  85  per  cent  of  par,  the  proceeds  to  be  used  for  completing, 
equipping,  and  improving  a  line  of  railroad  between  Dundee  and 
Toledo. 

In  Re  Denver  Teleph.  Co.  D.919,  June  2,  1915,  $1,350  capital 
stock ;  $780  thereof  to  be  assigned  to  the  individuals  of  a  copartner- 
ship telephone  association  upon  conveyance  by  them  of  telephone  lines, 
property,  and  equipment  operated  by  them ;  $570  thereof  to  be  sold 
at  cash  at  par  and  the  proceeds  used  for  extensions,  betterments,  and 
improvements  to  the  telephone  property. 

In  Re  Detroit  City  Gas  Co.  No.  D-273,  Aug.  10,  1915,  order 
authorizing  the  increase  of  capital  stock  from  $7,500,000  to  $15,- 
000,000;  that  $920,000  of  stock  heretofore  authorized  and  now  in 
the  treasury  unissued  and  $208,000  of  said  increased  capital  stock 
be  issued  and  sold  for  cash  at  not  less  than  par,  and  the  proceeds 
used  for  liquidating  and  discharging  unsecured  indebtedness  in- 
curred for  improvements  and  extensions  to  the  plant  and  property; 
$1,792,000  to  be  distributed  to  stockholders  pro  rata  as  a  stock 
dividend,  and  $5,500,000  to  remain  in.  the  treasury  unsold  until 
further  order. 

In  Re  Onaway-Alpena  Teleph.  Co.  D-482,  Aug.  20,  1915,  order 
amending  order  of  May  15,  1914,  to  provide  for  the  payment  to  the 
Alpena  National  Bank  trustee,  of  a  commission  of  1  per  cent  on  the 
total  par  value  of  stock  issue  authorized  by  said  order. 

In  Re  New  York  C.  R.  Co.  et  al.  D-627,  Nov.  18,  1915,  order 
approving  as  of  December  19,  1913,  schedule  marked  "Exhibit  A," 
which  accompanied  petition  of  December  9,  1913,  to  provide  for  a 
change  of  equipment,  for  which  equipment  trust  note  might  be 
issued. 

In  Re  Garden  Bay  R.  Co.  D-946,  Nov.  19,  1915,  $20,000  capital 
stock  to  be  divided  between  four  members  of  a  copartnership  associ- 
ation upon  the  conveyance  by  them  of  a  railway  subject  to  a  mort- 
gage of  $30,000. 
P.i;.R.1916B. 
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In  Re  ConsicmetB  Power  Co.  D-876,  Nor.  J3,  1515,  $l,060/)00 
first  lien  and  refunding  5  per  cent  twenty-five-year  gold  bonde^  to 
be  sold  at  not  less  than  90  per  cent  of  par;  $475^000  of  6  per  cent 
comulatiye  preferred  stock  and  $500,000  of  common  stock  to  be  sold 
at  not  less  than  par  and  the  proceeds  nsed  for  the  acqnisilion  of 
property  and  additkms  to  its  plant  and  on  account  of  organisation 
expenses. 

In  Re  Lake  Superior  &  I.  R.  Co.  D-976,  Dec.  1,  1916,  $25,000 
6  per  cent  promissory  notes  to  be  used  for  the  purchase  of  400  steel 
ore  cars. 

In  Re  Detroit  United  R.  Co.  D-765,  Dec.  28,  1915,  $3,600,000 
collateral  trust  5  per  cent  notes  to  be  sold  at  not  less  than  97^  per 
cent  of  par  and  the  proceeds  used  to  pay  off  and  retire  $2,000,000 
collateral  trust  notes,  and  $1,000,000  Detroit  Electric  Radlway  6 
per  cent  bonds,  and  $500,000  in  making  bettermaits  and  improve- 
ments. 

In  Re  Detroit  United  R.  Co.  D-818,  Dec.  29,  1915,  $60,000  cor- 
porate bonds  to  be  sold  at  not  less  than  82^  per  cent  of  par  and  the 
proceeds  used  to  reimburse  itself  for  the  amount  expended  in  the 
purchase  of  $50,000  par  value  of  the  bonds  of  the  Detroit  Railway. 

In  Re  Consolidated  Teleph.  Co.  D-886,  Jan.  4,  1916,  $22,500 
corporate  bonds  out  of  any  unissued  bonds  secured  by  a  mortgage 
dated  December  31,  1909,  and  to  exchange  the  same  bond  for  bond 
for  the  instalments  falling  due  January  1,  1916,  and  annually  there- 
after until  1925. 

In  Re  Munising,  M.  ft  S.  E.  R.  Co.  D-539,  Jan.  11,  1916,  six  $3,- 
000  6  per  cent  promissory  notes  to  be  payable  in  series  semiannually, 
to  be  delivered  to  the  Baldwin  Locomotive  Company  as  part  of  the 
purchase  price  of  a  locomotive. 

In  Re  Lake  Superior  &  I.  R.  Co.  D-976,  Jan.  11, 1916,  six  $9,000 
6  per  cent  promissory  notes  payable  in  scries  semiannually,  to  be 
delivered  to  the  Baldwin  Locomotive  Works  as  part  of  the  purchase 
price  of  three  locomotives. 

In  Re  Alpha  Teleph.  Co.  D-982,  Jan.  11,  1916,  $10,000  capital 
stock,  $3,000  thereof  to  be  issued  and  sold  at  not  less  than  par  and 
the  proceeds  used  for  the  construction  and  operation  of  tdephone 
lines  arid  facilities. 

In  Re  North  Muskegon  Bus  Co.  D-993,  Jan.  11,  1916,  $3,600 
capital  stock  of  which  $2,000  is  to  be  used  for  the  purchase  of  three 
automobiles  and  the  remainder  thereof  to  be  sold  at  not  less  than  par, 
the  proceeds  derived  to  be  used  for  lawful  purposes  of  said  corpora- 
tion. 

Nebraska. — ^In  Re  Callaway  ft  A.  Teleph.  Co.  Application  No. 
2550,  Dec.  14,  1915,  $2,570  common  stock  to  be  used  to  reimburse 
stockholders  who  have  advanced  $656.29  and  for  the  payment  of 
three  notes  aggregating  $2,100.85;  company  to  feet  aside  annually 
P.a.R.l9l6B.  37 
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an  amoimt  not  less  fhan  8  per  cent  upon  its  ontetanding  capitaliza- 
tion as  a  maintenance  and  depreciation  and  reaerve  fund. 

In  Re  Northern  Antelope  Teleph.  Co.  Application  No.  2603,  Jan. 
6,  1916,  $5,000  common  stock  to  be  sold  i^  not  lees  than  par  and 
the  proceeds  used  in  taking  up  a  like  amount  of  outstanding  notes; 
an  amount  equal  to  8  per  cent  of  outstanding  capitalystock  to  be  set 
aside  annually  for  depreciation  and  equipment  before  any  dividends 
are  paid. 

New  Hampshire,— In  Re  Twin  State  Gas  &  Electric  Co.  D-133, 
Order  No.  490,  Dec.  23,  1915,  $64,000  forty-year  5  per  cent  first 
mortgage  bonds  to  be  sold  at  not  less  than  85  per  cent  of  par,  with 
accrued  interest,  and  the  proceeds  used  for  reimbursing  the  treasury 
for  moneys  expended  in  construction,  extension,  and  improvements; 
should  bonds  sell  for  more  than  85  per  cent,  surplus  to  be  held  in 
treasury  subject  to  order  of  the  Commission. 

New  York.— In  Re  Middleburgh  &  S.  Electric  Light,  Heat  &  P. 
Co.  Case  No.  5121,  Oct.  7,  1915,  $30,000  trust  mortgage  authorized 
and  $20,000  6  per  cent  refunding  mortgage  bonds  to»be  sold  at  not 
less  than  par  with  accrued  interest;  proceeds  to  be  used  to  refund  out- 
standing mortgages  and  for  the  reimbursement  of  the  treasury  for 
moneys  expended  from  income  for  the  acquisition  of  fixed  assets. 

On  October  26,  1915,  an  amendatory  order  was  entered  changing 
the  interest  dates  from  January  Ist  and  July  let  of  each  year  to 
April  1st  and  October  1st. 

In  Re  Albany  Southern  R.  Co.  Case  No.  4316,  Oct.  21,  1915, 
railroad  authorized  to  pledge  $98,000  5  per  cent  first  mortgage  bonds 
aa  collateral  security  for  a  loan  of  not  less  than  75  per  cent  of  par, 
and  to  use  the  proceeds  for  renewing  its  notes  which  are  now  so  se- 
cured and  subject  to  the  conditions  and  restrictions  set  forth  in  order 
of  October  28, 1914,  as  amended  imder  date  of  November  19,  1914. 

In  Re  Federal  Teleph.  &  Teleg.  Co.  Case  No.  3586,  Oct.  26,  1915, 
order  providing  that  the  order  entered  July  31,  1913,  as  amended 
by  order  dated  August  5,  1914,  authorizing  the  issue  and  sale  of 
$500,000  par  value  5  per  cent  bonds,  shall  continue  in  force  and 
effect  to  July  31, 1916. 

In  Re  Randolph  Light  &  P.  Co.  Case  No.  4921,  Oct.  26,  1915, 
$30,000  7  per  cent  cumulative  preferred  stock  to  be  sold  for  W  less 
than  par,  and  the  proceeds  used  solely  for  the  discharge  of  outstand- 
ing indebtedness  incurred  on  account  of  new  construction. 

In  Re  Ithaca  Gaslight  Co.  et  al.,  Case  No.  3485,  Nov.  9,  1915, 
$150,000  common  stock  to  be  used  to  acquire  the  capital  stock  of  the 
Ithaca  Electric  Light  &  Power  Company. 

In  Re  Cliff  Electrical  Distributing  Co.  Case  No.  4139,  Nov.  9, 
1915,  order  amending  clauses  3  and  5  of  order  of  March  31,  1914, 
authorizing  expenditure  of  proceeds  of  stock  for  various  enumerated 
items  of  equipment. 
P.U.R.1916B. 
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In  Re  Buffalo  &  W.  Electric  R.  Co.  Case  No.  4955.  Nov.  9,  1915, 
$49,000  5  per.  cent  forty-year  first  mortgage  golds  bonds  to  be  sold 
for  not  less  than  95  per  cent  of  par  and  accrued  interest,  proceeds  to 
the  amount  of  $46,550  to  be  used  for  payment  of  outstanding  liar 
bility. 

In  He  Genesee  Light  &  P.  Co.  Case  No.  5163,  Nov.  9, 1915,  $10,000 

6  per  cent  twenty-year  first  mortgage  gold  bonds,  to  be  sold  for  not 
less  than  par  and  accrued  interest ;  proceeds  to  be  used  for  construc- 
tion of  street  lighting  and  distribution  system  in  village  of  Elba, 
to  the  amount  of  $5,605.71,  balance  to  be  used  to  reimburse  treasury 
for  money  expended  for  the  acquisition  and  improvements  to  the  dis- 
tribution system  of  the  United  States  (}ypsum  Company  of  Oakfield. 

In  Re  Northern  New  York  Utilities,  Inc.,  Case  No.  5055,  Nov.  10, 
1915,  $55,000  5  per  cent  fifty-year  first  mortgage  bonds  to  be  sold  for 
not  less  than  87^  per  cent  par  value  and  accrued  interest,  $21,200 

7  per  cent  cumulative  preferred  stock  to  be  sold  for  not  less  than 
par,  the  bonds  and  stock  so  authorized  or  the  proceeds  thereof  to  be 
expended  for  new  construction  and  equipment. 

In  Re  Orange  County  Traction  Co.  Case  No.  4008,  Nov.  10, 
1915,  authorized  to  pledge  until  December  1,  1916,  $60,000  of  its 
5  per  cent  fifty-year  gold  mortgage  bonds,  as  collateral  security  for 
its  promissory  note  of  $45,000  in  favor  of  Mary  W.  Harriman. 

In  Re  Northern  Westchester  Lighting  Co,  Case  No.  2621,  Nov. 
23,  1915,  first  amendatory  order  authorizing  the  sale  of  not  less 
than  90  per  cent  of  the  par  value  of  the  $47,000  of  bonds  pledged 
as  collateral  security  for  the  5  per  cent  loan  in  money  advanced 
by  the  Westchester  Lighting  Company  for  the  purpose  of  paying 
off  and  discharging  the  matured  bonds  in  that  amount  of  the  Sing 
Sing  Gas  Manufacturing  Company,  proceeds  to  be  used  solely  to 
the  payment  of  the  loan. 

In.  Re  New  York  C.  &  H.  R.  R.  Co.  et  al..  Case  No.  3333,  Nov. 
30,  1915,  fifth  amendatory  order,  order  dated  December  24,  1913, 
as  amended  June  23  and  November  10,  1914,  further  amended  to 
permit  the  petitioner  to  apply  the  remaining  unexpended  proceeds, 
amounting  to  $710,557.90,  realized  from  the  sale  of  $741,000  par 
value  of  equipment  trust  certificates  authorized  in  said  order,  toward 
the  cost  of  740  steel  automobile  cars  to  be  marked  ^^Mith«  Cent.  R.  R. 
Co."  of  a  total  estimated  cost  of  $836,200. 

In  Re  Catskill  Mountain  Teleph.  Co.  Case  No.  4701,  Nov.  30, 
1915,  authorizing  nunc  pro  tunc  $5,000  of  common  capital  stock, 
and  the  proceeds  thereof  used  for  the  payment  of  debt« 

Ohio.— In  Re  Lake  Shore  &  M.  S.  R.  Oo.  et  al.  No.  4^5,  Nov. 
18,  1915,  order  approving  amendment  as  of  December  23,  1913,  on 
petition  dated  December  9, 1913,  entitled,  "New  York  Central  Lines 
Equipment  Trust  <^  1913,"  so  as  to  specify  740  steel  automobile  box 
cars  instead  of  500  automobile  cars  and  9  Mallet  locomotives. 
P.U.R.1916B. 
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In  Re  Eaton  Lighting  Co.  No.  665,  Dec.  6,  1915,  $18,000  capital 
stock  to  be  sold  at  not  less  than  par  and  the  proceeds  used  for  the 
j[)ayment  and  discharge  of  outstanding  6  per  cent  bonds  of  the  prin- 
cipal sum  of  $16,000  and  to  reimburse  the  treasury  for  $2,000  ex- 
pended from  income  for  the  payment  of  bonds  which  have  matured. 

In  Re  Hilliard  Light  &  P.  Co.  No.  678,  Dec.  6,  1915,  $10,000 
capital  stock,  $1,000  thereof  to  be  sold  for  not  less  than  par  and 
$9,000  thereof  to  be  transferred  and  delivered  in  full  and  final  pay- 
ment for  the  property  authorized  to  be  acquired  by  order  No.  677. 

In  Re  Baltimore  &  0.  R.  Co.  No.  691,  Dec.  6,  1915,  $60,000,000 
first  refunding  and  general  mortgage  5  per  cent  series  A  bonds 
to  be  sold  kt  not  less  than  97  per  cent  of  par  and  the  proceeds  to  be 
applied  for  improvements,  for  the  discharge  or  lawful  refunding  of 
obligations,  and  for  the  reimbursement  of  money  expended  from 
income  and  other  moneys  in  the  treasury. 

In  Re  Sheriff  Street  Market  &  Storage  Co.  No.  680,  Dec.  7,  1915, 
$600,000  capital  stock  to  be  sold  at  not  less  than  90  per  cent  of  par 
and  the  proceeds  used  for  the  payment  of  $500,000  promissory  notes 
authorized  to  be  issued  by  order  No.  475,  April  20,  1915,  and  for 
additions,  extensions,  and  improvements  of  plant. 

In  Re  Newark  Teleph.  Co.  No.  654,  Dec.  11,  1915,  $50,000  capi- 
tal stock  to  be  sold  at  not  less  than  par  and  the  proceeds  used  for 
additions,  extensions,  and  improvements  to  plant. 

In  Re  Cincinnati,  L.  &  0.  R.  Co.  No.  692,  Dec.  13, 1915,  $200,000 
first  consolidated  mortgage  4  per  cent  bonds  to  be  sold  at  not  less 
than  par  and  the  proceeds  used  for  the  putpose  of  paying  off  and 
discharging  the  first  mortgage  5  per  cent  coupon  bonds,  maturing 
on  January  2,  1916,  par  value  $200,000. 

In  Re  Toledo,  C;  &  0.  River  R.  Co.  No.  718,  Dec.  31,  1915,  $2,- 
000,000  capital  stock  to  be  sold  at  not  less  than  par  and  the  proceeds 
used  to  provide  funds  for  the  reimbursement  of  the  treasury  in  part 
for  expenditures  made  and  to  be  made  in  the  future  for  the  con- 
struction of  additions  and  improvements  and  the  purchase  of  addi- 
tional facilities  and  equipment. 

In  Re  River  Terminal  R.  Co.  No.  605,  Jan.  4, 1916,  $995,000  com- 
mon capital  stock  to  be  sold  at  not  less  than  par,  proceeds  to  be  used 
for  the  purchlise  of  land  constituting  right  of  way,  the  purchase 
of  tracks,  and  construction  of  additional  tracks,  and  the  purchase 
and  construction  of  buildings  and  equipment. 

In  Re  Southeastern  Ohio  R.  Co.  No.  725,  Jan.  5,  1916,  $800,000 
common  capital  stock,  of  which  $50,000  thereof  is  to  be  sold  at  not 
less  than  par;  $760,000  of  such  stock  and  proceeds  of  the  sale  of 
$8,000  thereof  to  be  delivered  in  full  payment  of  the  purchase  price 
of  the  property  of  the  Southeastern  Ohio  Railway,  Light,  &  Power 
Company,  and  the  proceeds  of  $42,TO0  thereof  to  be  used  for  con- 
struction, additions,  and  improvements. 

1>.U.R.1918B. 
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TBBMONT  PUBIilC  SBRVICE:  COMMISSION. 

m  BE  CENTRAL  POWEE  COSPOBATIOIT. 

[No.  42a] 

Buhlic  utilittf  '^CTertiflcmte  of  public  go^d  ^  Territorial  Umitationa, 

The  Vermont  Commission  will  not  certify  that  the  establishment 
and  maintenance  of  an  electric  service  corporation  is  for  the  good  of  the 
state,  as  provided  in  No.  153  of  the  Acts  of  1016,  unless  some  territorial 
limitation  is  plaoed  upon  its  field  of  operation. 

[January  7,  1916.] 

Petition  for  a  certificate  that  the  establiBhment  and  mainte- 
nance of  a  general  electric  corporation  will  promote  the  general 
good  of  the  state ;  denied. 

Appearances:  E.  M.  Harvey,  L  H.  La  Fleur,  and  F.  B. 
Thomas  for  the  petitioner;  H.  G.  Barber,  Attorney  General,  A. 
R.  Sturtevant,  State's  Attorney  Addison  County,  for  the  State  of 
Vermont ;  James  B.  Donoway  and  Eobert  W.  McGuen  for  Mid- 
dlebury  Collie  and  Estate  of  Joseph  Battdl;  Fred  £«  Gleason 
for  the  Consolidated  Lighting  Company. 

By  the  Commission:  This  is  a  petition  of  Charles  H.  Thomp- 
son, of  Montpelier,  Frank  A.  Walker,  of  Barre,  Clarence  P, 
Johnson,  of  Lexington,  Robert  L.  Ryder,  of  Boston,  and  Ban- 
croft Abbott,  of  Norwood,  Massachusetts,  alleging  that  they  are 
the  incorporators  of  a  public  service  corporation  under  the  laws 
of  Vermont  and  the  signers  of  articles  of  association  therefor 
which  is  to  be  known  by  the  name  of  the  Central  Power  Corpora- 
tion of  Vermont,  with  its  principal  office  at  Middlebury. 

The  prayer  of  the  petition  is  that  the  Commission  hold  a  pub- 
lic hearing  to  determine  whether  the  establishment  and  mainte- 
nance of  the  proposed  corporation  will  promote  the  general  good 
of  the  state,  and  upon  determination  thereof  that  the  Commis- 
sion issue  a  certificate  to  that  effect  according  to  the  provisions 
of  law. 

It  appeared  that  the  articles  of  association  would  confer  upon 
the  proposed  corporation  the  right  to  construct  and  acquire  by 
purchase,  lease,  or  otherwise,  and  to  operate  and  maintain  power 
plants,  hydraulic  works,  stations,  dams,  storage  basins,  trans- 
P.U.R.1916B. 
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mission  plants  and  lines,  distributing  stations  and  circuits,  pole 
lines,  rights  of  way,  and  other  property  and  equipment  for  gen- 
erating, transmitting,  distributing^  and  furnishing  electric  cur- 
rent for  lighting,  heating,  and  motive  power,  and  any  purpose 
whatsoever.  There  is  no  limitation  in  the  proposed  articles  of 
association  as  to  the  territory  in  which  the  proposed  corporation 
could  operate  thereunder. 

By  virtue  of  No.  163  of  the  Acts  of  1915,  and  if  this  certificate 
were  granted,  the  corporation  would  be  endowed  with  the  right 
of  eminent  domain  as  conferred  by  said  act  anywhere  within  the 
territorial  limits  of  the  state.  Further,  we  are  of  the  opiaion 
that,  without  regard  to  the  question  of  eminent  domain,  it  would 
not  be  conducive  to  the  public  good  to  grant  any  public  service 
corporation  of  the  kind  and  character  of  the  petitioner  a  roving 
charter  to  operate  anywhere  within  the  limits  of  the  state  of 
Vermont.  We  do  not  believe  that  the  establishment  and  mainte- 
nance of  a  corporation  of  such  character  and  with  such  powers 
would  be  conducive  to  the  general  good  of  the  state  of  Vermont 
without  some  territorial  limitation  as  to  the  field  of  its  operations. 
Consequently  we  are  of  the  opinion  that  this  petition  should  be 
dismissed,  and  it  is  ordered  that  the  petition  be  dismissed. 

Public  Service  Commission  of  Vermont,  William  R,  Warner, 
Walter  A.  Dutton. 


CALIFORNIA  RAIIiROAD  COMMISSION. 

WILLIAM  R.  BOWKEB 

V. 

UNITED  LIGHT,  FUEL,  &  POWEE  COMPANY. 
[Decision  No.  2885$  Case  No.  88S.] 

IPisoritnination '-^  Comparison  of  rates  of  different  utilities '^  Insuf- 
ficiency of  pleading, 

A  complaint  that  a  rate  is  discriminatory  which  merely  alleges 
that  the  same  commodity  is  being  supplied  at  a  different  rate,  by  a 
different  utility,  in  a  different  community,  does  not  state  a  cause  of 
action. 

[November  9,  1915.] 
P.U.R.1936B. 
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CoMPuoN^T  as  to  the  maintenance  of  a  discriminatory  rate  for 
electricity;  dismissed- 

By  the  Commission :  This  complaint  attacks  as  discrimina- 
tory the  rate  charged  for  electric  energy  supplied  by  United 
Light,  Fuel,  &  Power  Company  in  the  city  of  Coronado,  San 
Diego  county,  in  this  state.  The  alleged  discrimination  is  said 
to  arise  because  the  Consolidated  Gas  &  Electric  Company,  an 
entirely  different  utility,  charges  a  lesser  rate  for  electric  energy 
supplied  in  the  city  of  San  Diego  than  is  charged  by  the  defend- 
ant for  electric  energy  sold  in  Coronado. 

The  defendant  company  has  objected  to  the  sufficiency  of  the 
complaint  on  the  ground  that  the  complaint  does  not  state  a  cause 
of  action.  We  believe  that  this  objection  is  well  taken.  Ob- 
viously, it  is  impossible  to  show  that  one  utility  is  discriminating 
because  another  utility  is  supplying  the  same  commodity  at  a 
different  rate  in  another  community.  The  complaint  accordingly 
must  be  dismissed. 


CALIFORNIA  RAIIiROAD  COMMISSION. 

IN  BE  GREAT  WESTERN  POWER  COMPANY. 

[Decision  No.  2985;  AppUcation  No.  1999.] 

Securi^  issues  —  Conditions  imposed  where  stocks  may  not  he  repre- 
sented  by  tangible  valtie, 

1.  The  California  Commission  will  not  authorize  unoonditionally  the 
issuance  of  capital  stock  of  one  company  to  be  exchanged  for  that  of 
another  in  pursuance  of  a  refinancing  plan,  so  long  as  the  par  value 
is  stated  on  tiie  certificate,  unless  the  Commission  is  oonTinced  that 
the  stock  represents  value  in  accordance  with  the  established  practice 
of  the  Commission,  although  the  original  stock  was  lawfully  issued  prior 
to  the  enactment  of  the  Public  Utilities  law^  and  the  applicant  could  not 
carry  its  financial  plan  forward  unless  the  entire  issue  asked  for  were 
authorized;  but  such  an  application  may  be  granted,  provided  that  each 
certificate  contain  a  printed  statement  that  the  issue  was  authorized  by 
the  Commission  under  the  peculiar  necessities  of  the  case,  without 
knowledge  of  whether  it  represented  tangible  vahie. 

gecurity  issues  —  Purpose  —  Betterment  of  property  to  be  acqtUred. 

2.  The  California  Commission  cannot  authorize  the  use  of  proceeds 
of  security  issues  of  a  holding  company,  for  additions  and  betterments 
to  properties  about  to  be  acquired  by  it. 

P.U.R.3916B. 
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Semtrity  issues  —  PttrpoBe  —  Statement  in  application, 

3.  In  the  absence  of  a  statement  sufficient  to  enable  the  California 
Commission  to  specify  the  purposes  for  which  the  proceeds  of  a  deben- 
ture issue  may  be  used,  the  Commission  may  authorize  the  issue  in  the 
amount  asked  for,  on  condition  that  the  proceeds  shall  be  used  only  as 
thereafter  specified  in  a  supplementary  order. 

Consolidation,  merger,  and  sale --^  Finaneidl  plan^^Com>mi9eion's  ap- 
proval, 

4.  A  general  plan  of  consolidating  a  number  of  public  utilities  and 
of  thereafter  procuring  the  necessary  funds  for  additions  and  better- 
ments, in  part  through  the  execution  of  a  general  mortgage  on  the  en- 
tire consolidated  properties,  and  the  issue  of  bonds  thereunder,  was  ap- 
proved by  the  California  Commission,  although  it  refused  to  commit 
itself  to  the  details  of  such  plan  which  had  been  presented  only  in  gen- 
eral tei-mat 

Security  issues  —  Purpose  —  Consolidation, 

5.  A  public  utility  was  authorized  to  issue  274,080  shares  of  com- 
mon capital  stock  of  the  value  of  $100  per  share  for  the  purpose  of  re- 
financing and  consolidating  certain  California  electric  properties,  and 
to  issue  $5,000,000  face  value  ten-year  6  per  cent  convertible  gold  de- 
bentures to  net  not  less  than  91,  the  proceeds  to  be  used  mily  for  pur- 
poses to  be  approved  by  the  Commission;  and  to  issue  7  per  cent  pre- 
ferred stock  at  not  less  than  96  in  such  amount  as  might  be  required  to 
be  issued  in  exchange  for  debentures  as  provided  for  in  its  debenture 
agreement. 

[December  20,  1915.] 

Application  for  permission  to  issue  securities  and  for  ap- 
proval of  a  plan  of  refinancing  and  consolidating  certain  electric 
properties  in  the  state  of  California;  order  authorizing  issuance 
of  securities  granted  conditionally ;  general  features  of  financial 
plan  approved.  Details  of  the  plan  are  fully  set  forth  in  the 
opinion. 

Appearances :  Guy  0.  Earl  and  Chaffee  E.  Hall  for  applicant 

By  the  Commission:  This  is  an  application  for  an  order 
authorizing  the  issue  of  capital  stock  and  debentures,  and  the 
execution  of  a  debenture  agreement,  and  for  the  approval  of  a 
general  financial  plan,  as  will  hereinafter  appear  in  detaiL 

The  petition  herein  recites  that  applicant  has  an  authorized 
capital  stock  of  $60,000,000,  divided  into  600,000  shares  of  the 
par  value  of  $100  each,  of  which  800,000  shares  are  preferred 
stock  and  300,000  shares  are  common  stock;  that  said  preferred 
stock  is  nonassessable,  is  preferred  as  to  assets  and  dividends, 
bears  interest  at  the  rate  of  7  per  cent  per  annum  (cumulative 
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from  date  of  issue),  and  is  redeemable  in  whole  or  in  part  at 
the  option  of  the  corporation  at  105  plus  accrued  dividends ;  that 
applicant's  articles  of  incorporation  contain  certain  restrictions 
with  reference  to  the  issue  of  preferred  stock ;  that  the  total  stock 
heretofore  issued  by  applicant  consists  of  14  shares  of  common 
stock,  and  that  applicant  was  incorporated  on  November  23, 
1915,  pursuant  to  a  certain  financial  plan  set  forth  in  the  peti- 
tion, for  the  purpose  of  acquiring  the  properties  and  securities  of 
a  part  or  all  the  corporations  comprising  what  is  known  as  the 
Great  Western  Power  System. 

The  petition  all^s  that  the  corporations  comprising  the  Great 
Western  Power  System  are:  Western  Power  Company,  a  New 
Jersey  corporation ;  Great  Western  Power  CSompany,  City  Elec- 
tric Company,  and  California  Electric  Generating  Company,  all 
California  corporations ;  United  Light  &  Power  Company,  a  New 
Jersey  corporation;  and  United  Light  &  Power  Company,  Cen- 
tral Oakland  Light  &  Power  Company,  Consumers  Light  &  Power 
Company,  Equitable  Light  &  Power  Company,  Southside  Light 
&  Power  Company,  and  Consolidated  Electric  Company,  all  Cali- 
fornia corporations.  The  relationship  between  these  corporations 
is  alleged  to  be  as  follows:  Western  Power  Company  (of  New 
Jersey)  owns  the  entire  capital  stock,  .except  directors'  shares, 
of  Grreat  Western  Power  Company;  Great  Western  Power  Com- 
pany owns  substantially  the  entire  capital  stock  of  City  Electric 
Company,  tiie  common  stock,  except  directors'  shares,  of  Cali- 
fornia Electric  Generating  Company,  and  the  entire  capital  stock, 
except  directors'  shares,  of  Consolidated  Electric  Company;  Con- 
solidated Electric  Company  owns  the  controlling  stock  int^est 
in  United  Light  k  Power  Company  (of  New  Jersey),  United 
Light  &  Power  Company  (of  California),  Central  Oakland  Light 
&  Power  Company,  Consumers  Light  &  Power  Company,  South- 
side  Li^t  &  Power  Company,  and  Equitable  Li^t  &  Power 
Company.  Consolidated  Electric  Company  also  owns  all  the 
physical  assets  of  said  corporations  next  hereinbefore  specified, 
subject  to  the  Hens  of  the  respective  mortgages  or  deeds  of  trust 
securing  the  notes  and  bonds  of  said  corporations. 

The  petition  states  that  the  Great  Western  Power  System  is 
engaged  in  the  business  of  generating,  transmitting,  distributing, 
and  selling  electric  energy  and  steam  in  the  counties  of  Pltmias, 
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Butte,  Sutter,  Yuba,  Sacramento,  Solano,  Napa,  Sonoma,  Contra 
Costa,  and  Alameda,  and  in  the  cities  and  towns  therein,  and 
in  the  city  and  county  of  San  Francisco,  and  elsewhere  in  the 
state  of  California;  that  the  properties  comprising  the  Great 
Western  Power  System  include  a  storage  reservoir  at  Big 
Meadows,  Plumas  county,  with  a  present  capacity  of  more  than 
250,000  acre-feet,  a  hydroelectric  generating  plant  at  Big  Bciid 
on  the  north  fork  of  the  Feather  river  in  Butte  county,  with  a 
present  installed  capacity  of  70,000  horse  power,  a  steel  tower 
transmission  line  extending  from  Big  Bend  to  Oakland,  tAvo 
submarine  cables  beneath  the  waters  of  San  Francisco  bay,  various 
steam  generating  plants  in  the  cities  of  Oakland  and  San  Fran- 
cisco, and  approximately  800  miles  of  distributing  lines  in  the 
counties,  cities,  and  towns  above  named ;  that  the  operation  of  the 
properties  in  the  city  and  county  of  San  Francisco  is  conducted 
by  City  Electric  Company ;  and  that  the  properties  elsewhere  in 
California  are  operated  by  Q-reat  Western  Power  Company  either 
by  virtue  of  ownership  or  under  lease  from  some  of  the  other  cor- 
porations composing  the  Great  Western  Power  System. 

The  petition  recites  that  for  the  purpose  of  securing  money  for 
developing  and  extending  the  Great  Western  Power  System,  the 
following  financial  plan  has  been  devised : 

1.  Gh-eat  Western  Power  Company  of  California  is  to  author- 
ize the  issue  of  debentures,  under  a  debenture  agreement,  in  the 
aggregate  amount  of  $6,000,000,  to  be  dated  November  1,  1915, 
and  payable  November  1,  1925,  to  bear  interest  at  the  rate  of 
6  per  cent  per  annum,  to  be  convertible  at  par  and  accrued  inter- 
est after  two  years  and  until  five  years  from  date  into  preferred 
stock  at  95  and  accrued  dividends,  and  to  be  redeemable  at  101 
and  accrued  interest  at  any  time  on  four  weeks'  published  notice. 

2.  Great  Western  Power  Company  of  California  is  to  acquire 
from  Western  Power  Company  (of  New  Jersey)  274,986  shares 
of  the  capital  stock  of  Great  Western  Power  Company,  of  the 
par  value  of  $27,498,600,  being  the  entire  capital  stock  of  Great 
Western  Power  Company,  except  the  qualifying  shares  of  direc- 
tors, and  to  issue  in  payment  therefor  274,986  shares  of  the  com- 
mon capital  stock  of  Great  Western  Power  Company  of  Cali- 
fornia. 

3.  Grreat  Western  Power  Company  of  California  is  to  sell  to 
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Western  Power  Company  (of  New  Jersey)  $4,500,000,  face 
value,  of  its  said  debentures  at  the  price  of  91  per  cent  of  the 
face  amount  thereof  and  accrued  interest,  to  be  delivered  as  and 
when  required  by  Western  Power  Company  (of  New  Jersey) 
during  the  twelve  succeeding  months,  and  Great  Western  Power 
Company  of  California  is  also  to  give  an  option  to  Western  Power 
Company  (of  New  Jersey)  on  the  remaining  $500,000  face  value 
of  said  debentures  at  the  same  price,  for  a  period  of  one  year. 

4.  Great  Western  Power  Company  of  California,  as  soon  aa 
practicable,  is  to  purchase  from  Great  Western  Power  Company 
$4,998,000,  par  value,  of  the  stock  of  City  Electric  Company 
(being  the  entire  stock  of  City  Electric  Company,  except  20 
shares)  for  not  less  than  $3,000,000  in  cash,  which  purchase 
price  when  received  by  Great  Western  Power  Company  is  to  be 
lodged  with  the  trustee  of  Great  Western  Power  Company's  first 
mortgage,  and  to  be  withdrawn  from  time  to  time  thereafter  only 
to  pay  for  improvements  on  and  additions  to  the  properties  of 
Great  Western  Power  Company,  as  provided  in  its  said  first 
naortgage,  against  which  expenditures  no  first  mortgage  bonds  of 
Grreat  Western  Power  Company  shall  hereafter  be  issued. 

5.  Great  Western  Power  Company  of  California,  after  it  has 
acquired  the  capital  stock  of  City  Electric  Company,  if  and  when 
practicable,  is  to  cause  substantially  the  entire  property  of  City 
Electric  Company  to  be  conveyed  (subject  to  the  mortgage  there- 
on) to  Great  Western  Power  Company  of  California,  in  consid- 
eration of  the  assumption  by  Great  Western  Power  Company  of 
California  of  the  mortgage  and  other  obligations  of  City  Elec- 
tric Company. 

6.  Great  Western  Power  Company  of  California  will  there- 
after authorize  a  general  and  refunding  mortgage,  to  be  secured 
by  a  direct  lien  on  substantially  the  entire  property  of  City 
Electric  Company  (subject  to  the  first  mortgage  thereon)  and  on 
all  other  properties  and  franchises  of  Great  Western  Power  Com- 
pany of  California  then  owned  or  thereafter  acquired,  and  by 
the  deposit  of  certain  first  mortgage  bonds  of  City  Electric  Com- 
pimy  and  Great  Western  Power  Company  acquired  or  to  be 
acquired  by  Great  Western  Power  Company  of  California  as 
part  of  the  treasury  assets  of  said  corporations.  The  aggregate 
amount  of  the  bonds  to  be  issued  under  said  general  and  refund^ 
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ing  mortgage  is  to  be  either  unlimited  or  limited  to  not  more 
than  $150,000,000  as  Great  Western  Power  Company  of  Cali- 
fornia may  hereafter  determine.  The  petition  sets  forth  tenta- 
tive suggestions  with  reference  to  the  term,  interest,  sinking  fund 
provisions,  and  redemption  provisions  of  said  bonds,  the  relation- 
ship between  the  face  value  of  the  bonds  to  be  issued  and  capital 
expenditures,  and  the  purposes  for  which  said  bonds  are  to  be 
issued. 

7.  Great  Western  Power  Company  of  California,  after  having 
authorized  its  said  mortgage  and  issued  as  many  bonds  there- 
under as  practicable  in  exchange  for  first  mortgage  bonds  of 
City  Electric  Company,  if  and  when  practicable  (legally  and 
otherwise)  is  to  cause  substantially  all  the  property  of  Great 
Western  Power  Company  to  be  conveyed  (subject  to  the  mort- 
gage thereon)  to  Great  Western  Power  Company  of  California 
in  consideration  of  the  assumption  by  Great  Western  Power  Com- 
pany of  California  of  the  mortgage  and  other  obligations  of  Great 
Western  Power  Company. 

The  petition  refers  to  an  agreement  dated  November  8,  1915, 
between  Western  Power  Company  (of  New  Jersey),  party  of  the 
first  part,  and  E.  H.  EoUins  &  Sons  and  William  P.  Bonbright 
&  Company,  Incorporated,  referred  to  as  the  purchasers,  parties 
of  the  second  part,  under  which  agreement  Western  Power  Com- 
pany (of  New  Jersey)  has  agreed  to  sell  and  the  purchasers 
have  agreed  to  buy  the  $4,500,000,  face  value,  of  debentures  of 
Great  Western  Power  Company  of  California,  to  be  acquired  by 
Western  Power  Company  (of  New  Jersey),  except  such  amount 
of  debentures  as  may  be  purchased  by  the  stockholders  of  Western 
Power  Company  (of  New  Jersey)  and  Western  Power  Corpora- 
tion (of  New  York)  at  96  per  cent  of  their  face  value.  The  pur- 
chasers are  to  pay  96  per  cent  of  the  face  value  of  the  debentures, 
and  Western  Power  Company  (of  New  Jersey)  agrees  to  pay  to 
the  underwriting  purchasers  a  commission  of  5  per  cent  on  the 
face  value  of  the  entire  $4,500,000,  face  value,  of  debentures, 
in  addition  to  giving  to  the  purchasers  the  option  of  purchasing 
the  remaining  $500,000,  face  value,  of  debentures  within  two 
months  at  91  per  cent  of  their  face  value  plus  accrued  interest, 
and  also  the  sum  of  $8,000  for  services  rendered.  The  agree- 
ment also  contains  provisions  for  the  sale  by  the  purchasers  to 
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Western  Power  Company  (of  New  Jersey)  of  certain  bonds  of 
City  Electric  Comply  and  the  sale  by  Western  Power  Company 
(of  New  Jersey)  to  the  purchasers  of  certain  shar^  of  the  pre- 
ferred stock  of  California  Electric  Generating  Company^  and 
provides  for  the  retirement  by  Western  Power  Company  (of 
New  Jersey),  from  time  to  time,  of  its  $1,000,000  of  two-year  6 
per  cent  gold  notes,  due  March  1,  1917. 

The  petition  states  that  the  proceeds  to  be  derived  by  Great 
Western  Power  Company  of  California  from  the  sale  of  the  $5,- 
000,000,  face  v^lue,  of  debentures  or  any  part  thereof,  will  be 
used  by  Great  Western  Power  Company  of  California  "for  the 
purposes,  or  some  of  the  purposes,  specified  by  subdivision  b  of 
§  52  of  the  Public  Utilities  act,  and  included  in  the  aforesaid 
financial  plan." 

The  petition  asks  that  this  Conunission  make  its  order  authoriz- 
ing Great  Western  Power  Company  of  California  to  issue  its  said 
conamon  capital  stock  of  the  par  value  of  $27,498,600  and  its 
said  debentures  of  the  face  value  of  $5,000,000,  and  to  approve 
the  remainder  of  the  aforesaid  financial  plan. 

Copies  of  Great  Western  Power  System's  condensed  income 
account,  the  proposed  debenture  agreement,  and  the  purchase 
agreement,  are  filed  with  the  petition. 

A  public  hearing  on  this  petition  was  held  in  San  Francisco 
on  December  11,  1915,  at  which  time  the  application  was  sub- 
mitted. 

Great  Western  Power  Company  of  California,  the  applicant 
herein,  as  already  indicated,  has  issued  only  14  shares  of  its 
common  capital  stock.  The  company  does  not  as  yet  own  any 
property. 

Great  Western  Power  Ccwnpany  was  incorporated  on  Sep- 
tember 18,  1906,  and  is  an  operating  company  which,  either 
directly  or  through  a  controlling  ownership  of  the  capital  stock 
of  its  subsidiary  corporations,  owns  aU  the  physical  prop* 
erties  of  the  Great  Weatem  Power  System.  Great  Western 
Power  Company  has  an  autboorized  issue  of  275,000  shared  of 
conunon  capital  j9todk  of  the  par  value  of  $100  per  share,  being 
a  total  par  value  of  $27,500,000.  All  these  shares,  with  the 
exception  of  13  shares  held  by  18  directors,  are  owned  by  Western 
Power  Company  (of  New  Jersey).    City  Eleotrio  Compaay,  one 
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of  the  subsidiaries  of  Great  Western  Power  Company,  has  an 
authorized  issue  of  50,000  shares  of  oommon  capital  stock  of  Hie 
par  value  of  $100  per  share,  being  a  total  par  value  of  $5,000,000. 
With  the  exception  of  9  shares  held  by  9  directors,  and  20  shares 
held  in  one  block  by  another  stockholder,  the  entire  capital  stock 
of  City  Electric  Company  is  held  by  Walter  S.  Wilson  in  trust 
for  Great  Western  Power  Company.  As  heretofore  stated,  City 
Electric  Company  is  the  operating  company  in  San  Francisco. 
California  Electric  Generating  Company,  another  subsidiary  of 
Great  Western  Power  Company,  has  an  authorized  issue  of 
50,000  shares  of  common  capital  stock  of  the  par  value  of  $100 
per  share,  being  a  total  par  value  of  $5,000,000,  and  25,000  shares 
of  preferred  capital  stock  of  the  par  value  of  $100  per  share, 
being  a  total  par  value  of  $2,500,000  of  preferred  stock.  Thir- 
teen shares  of  the  common  capital  stock  are  held  by  13  directors. 
The  entire  remaining  common  capital  stock  is  held  by  Great 
Western  Power  Company.  The  preferred  capital  stock  is  held 
by  the  public,  but  the  largest  holding  is  that  of  Western  Power 
Company  (of  New  Jersey),  which  owns  7,000  shares.  Cali- 
fornia Electric  Generating  Company  is  the  owner  of  the  steam 
properties  in  Oakland  which  are  opei*ated  by  Great  Western 
Power  Company  under  lease  dated  January  26,  1909.  Consoli- 
dated Electric  Company,  another  subsidiary  of  Great  Western 
Power  Company,  has  authorized  and  issued  common  capital  stock 
of  the  face  value  of  $10,000,  all  of  which,  except  directors'  shares, 
is  held  by  Great  Western  Power  Company.  Consolidated  Elec- 
tric Company,  under  autiiority  from  this  Commission,  hereto- 
fore acquired  the  properties  of  United  Light  &  Power  Company 
(of  New  Jersey),  United  Light  &  Power  Company  (of  Cali- 
fornia), Consumers  Light  &  Power  Company,  Equitable  Light 
&  Power  Company,  Central  Oakland  Light  &  Power  Company, 
and  Southflide  Light  &  Power  Company.  The  first  of  these  cor- 
porations was  a  holding  company.  The  other  corporations  owned 
and  operated  electric  properties  in  San  Francisco  and  Oakland. 
We  turn  now  to  the  holding  companies.  As  hereinbefore  indi- 
cated, the  entire  capital  stock  of  Great  Western  Power  Company, 
with  the  exception  of  directors'  shares,  is  held  by  Western  Power 
Company  (of  New  Jersey).  The  New  Jersey  corporation  owns 
no  property  except  the  capital  stock  of  Great  Western  Power 
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Company  and  certain  securities  of  some  of  the  subsidiary  icor- 
porations  of  Great  Western  Power  Company,  The  New  Jersey 
corporation  has  an  authorized  issue  of  $14,670,000,  par  value, 
of  common  capital  stock  and  $6,000,000,  par  value,  of  preferred 
stock,  which,  until  the  exchange  fop  the  capital  stock  of  Western 
Power  Corporation  (of  New  York)  next  hereinafter  referred  to, 
was  held  by  the  public  in  the  United  States  and  Europe.  In 
other  words,  the  New  Jersey  corporation  issued  its  capital  stock 
to  the  public,  based  solely  upon  its  ownership  of  the  capital  stock 
of  Great  Western  Power  Company  and  of  certain  securities  of 
some  of  the  subsidiary  corporations  of  Great  Western  Power  Com- 
pany. 

On  June  5,  1915,  Western  Power  Corporation  was  incor- 
porated under  the  laws  of  New  York,  with  a  preferred  capital 
stock  oi  the  par  value  of  $7,080,000,  and  146,700  shares  of  com- 
mon capital  stock  without  par  value.  The  conunon  capital  stock 
was  authorized  in  accordance  with  the  recent  statutory  enactment 
in  the  state  of  New  York,  providing  that  capital  stock  may  be 
issued  witliout  any  designation  as  to  par  value.  The  testimony 
in  this  proceeding  shows  that  the  New  York  corporation  is  now 
issuing  its  capital  stock,  .share  for  share,  to  the  owners  of  the 
capital  stock  of  the  New  Jersey  corporation,  with  the  exception 
that  the  par  value  of  the  preferred  capital  stock  of  the  New  York 
corporation,  being  $7,080,000,  is  the  equivalent  of  the  sum  of 
the  preferred  capital  stock  of  the  New  Jersey  corporation, 
amounting  to  $6,000,000  and  the  accrued  dividends  on  the  pre- 
ferred stock  of  the  New  Jersey  corporation,  accumulating  from 
January  1,  1912,  to  December  31,  1914,  amounting  to  $1,- 
080,000,  but  not  paid  by  the  New  Jersey  corporation.  Appli- 
cant's president  testified  herein  that  the  New  York  corporation 
was  incorporated  for  the  reason  that  the  New  Jersey  laws  con- 
tain certain  reBtrictions  with  reference  to  the  issue  of  debentures, 
and  other  matters,  which  have  proved  onerous  to  the  New  Jersey 
corporation.  It  is  the  inteation  hereafter  to  disincorporate  the 
New  Jersey  corporation  and  to  pa^s  its  property  to  the  New  York 
corporation. 

The  following  table  shows  in  summary  form  the  capital  stoqk 
of  these  rariouB  corporations,  authorized  and  outstAiMiiiig; 
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TABLE  NO.  L 
Great  Western  Power  System  Stock  Authcnrued  aad  Outstanding. 


Name  of  company 

1 

Shares  authorized 

Shares  ontstandinc 

Com. 

Preferred 

Com. 

Preferred 

Western  Power  Company  (of  New  Jersey) 

Great  Western  Power  Company  of  Calif  omU 

Great  Western  Power  Company 

70300 
60.000 

aoo.000 

Not 

146,700 
14 
275,000 
50,000 
60.000 
100 

known 

60.000 

City  Electric  Company 

""^im 

CaHf omia  Electric  Generation'  Company 

25.000 

Consolidated  Electric  Company .....'....". 

All  shares  in  the  foregoing  table  are  of  the  par  value  of  $100, 
with  the  exception  of  the  146,700  shares  of  common  capital 
stock  of  Western  Power  Corporation  (of  New  York),  which 
shares  are  without  par  value.  ^ 

Western  Power  Corporation  (of  New  York)  has  no  bonded 
indebtedness. 

Western  Power  Company  (of  New  Jersey)  likewise  has  no 
bonded  indebtedness.  On  March  1,  1915,  the  corporation  issued 
$1,000,000,  face  value,  of  two-year  collateral  trust  gold  notes  for 
the  purpose  of  paying,  with  the  assistance  of  other  available 
funds,  $1,250,000,  face  value  of  notes,  which  matured  on  July 
18,  1915. 

Great  Western  Power  Company  has  provided  for  a  bond  issue 
in  the  amount  of  $25,000,000.  On  October  31,  1915,  the  status 
of  these  bonds  was  reported  to  be  as  follows : 

Outstanding  and  interest  bearing  $21,704,000 

Pledged  wiSi  Central  Trust  Company  of  New  York  to  guarantee 
payment  of  dividends  on  preferred  stock  of  California  Electric 

Gknerating  Company   707,000 

Pledged  with  other  parties 330,000 

In  eompanv's  treasury  584,000 

Unauthenticated 1,675,000 

Total $25,000,000 

These  bonds  are  known  as  "first  mortgage  5  p«r  cent  sinking 
fund  40-year  gold  bonds,*'  are  payable  on  July  1, 1946,  and  may 
be  redeemed  on  July  1,  1912,  or  on  any  snbsequeiftt  interest  date 
at  106  per  cent  of  their  face  value  and  aooraed  interest. 

City  Electric  Company  has  provided  for  an  issue  of  bonds  in 
the  total  sum  of  $5,000,000,  of  which  amount  the  company  re- 
ports ikeA  $8,731,000,  face  value^  wore  outstanding  on  October 
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31,  1913.  These  bonds  are  known  as  ^^first  mortgage  5  per  cent 
30-year  sinking  fund  gold  bonds,''  mature  on  July  1,  1937,  and 
are  redeemable  on  and  after  July  1,  1912,  at  not  more  than  105. 

California  Electric  Generating  Company  has  authorized  an 
issue  of  bonds  of  the  face  value  of  $5,000,000,  of  which  $1,- 
500,000,  face  value,  are  referred  to  as  "series  A"  bonds  and 
$3,500,000,  face  vahie,  as  "s^ies  B"  bonds.  On  October  31, 1915, 
$1,113,000,  face  value,  of  series  A  bonds  were  reported  as  out- 
standing. None  of  the  series  B  bonds  have  been  issued.  These 
bonds  bear  interest  at  the  rate  of  5  per  ^nt  per  annum  and  are 
payable  on  September  1,  1948. 

Consolidated  Electric  Company  has  authorized  an  issue  of 
bonds  of  the  total  face  value  of  $3,000,000.  On  October  31, 
1915,  $2,075,000,  face  value,  of  these  bonds  had  been  issued. 
On  the  same  day  there  were  outstanding  $143,000,  face  value, 
of  underlying  bonds  of  Central  Oakland  Light  &  Power  Com- 
pany and  $100,000,  face  value,  of  underlying  bonds  of  Consum- 
ers Light  &  Power  Company. 

The  following  table  shows  the  interest-bearing  funded  indebted- 
ness of  the  various  corporations  of  Great  Western  Power  System 
on  October  31, 1915 : 

TABLE  NO.  n. 

Great   Western   Power   System   Interest-Bearing   Funded   Indebtedness   on 

October  81,  1915. 

Western  Power  Company  6  per  cent  notes $  1,000,000 

Great  Western  Power  Company  6  per  cent  bcmda 21,704,000 

City  Electric  Company  6  per  cent  bonds 2,731,000 

California  Electric  Generating  Company  5  per  cent  bonds 1,113,000 

Consolidated  Electric  Company  6  per  cent  bonds 2,075,000 

Central  Oakland  Light  &  Power  Company  5  per  cent  bonds  ....  143,000 

Consumers  Light  &  Power  Company  6  per  cent  bonds 100,000 

Total $28,866,000 

The  following  table  shows  Ae  current  indebtedness  of  the  vari- 
ous corporations  representing  the  Oreat  Western  Power  System 

on  October  31,  1915: 
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TABLE  NO.  ni. 
Great  Western  Power  System  Curreni  Indebtedness  on  October  31»  1915. 


Item 


Great  Western 

Power 

Company 


Otty 

Electric 
Oompany 


Oalifomia 

Electric 

Generating 

Company 


Total 


Notes  payable 

Accounts  payable — 
Due  system  corporations 

Audited  vouchers 

Wages  unpaid , 

Consumers'  deposit 

Miscellaneous 


$  297,500.00 

316,532.89 

94,811.34 

38,989.17 

226.00 

6,028.61 


«  6,000.00 

3,550.07 

24,218.01 

7,616.17 

183.35 

45.00 


2,965.15 


$  303,500.00 

320,082.96 

119,029.35 

46,505.34 

409.35 

9,038.76 


Total  notes  and  accounts 

payable 

Interest  accrued 

Taxes  accrued 


$  754,088.01 
384,a55.22 
8,172.93 


15$ 


$41,512.60  $  2,965 
46,534.671     12,725.00 
446.25  283.75 


798,565.76 

444,114.89 

8,901.93 


Grand  total. 


$1,147,116.16 


$88,492.52  $15,973.90 


$1,251,582.58 


In  addition  to  the  foregoing,  Consolidated  Electric  Company, 
the  stock  of  which  has  recently  been  acquired  by  Great  Western 
Power  Company,  owed  $450  as  accounts  payable  and  $52,627.06 
Accrued  interest. 

[Tables  showing  the  assets  and  liabilities  on  October  31,  1915, 
earnings  and  expenses  for  1913,  1914,  and  1915,  of  Great  West- 
ern Power  Company,  City  Electric  Company,  California  Elec- 
tric Grenerating  Company,  and  Consolidated  Electric  Company 
for  certain  times,  as  set  forth  in  the  books  of  these  corporations, 
inserted  in  the  Commission's  report  at  this  point  are  omitted.] 

After  this  general  review  of  the  financial  condition  of  the  cor- 
porations comprising  the  Great  Western  Power  System,  we  shall 
address  ourselves  to  the  specific  requests  which  are  now  being 
made  for  this  Commission's  authorization. 

Great  Western  Power  Company  of  California  asks  for  an  order 
authorizing  the  issue  of  274,986  shares  of  its  common  capital 
stock  having  a  total  par  value  of  $27,498,600,  which  stock  is  to 
be  issued  to  Western  Power  Company  (of  ifew  Jersey)  in  ex- 
change for  an  equivalent  number  of  shares  of  common  stock  of 
Great  Western  Power  Company  now  held  by  the  New  Jersey  cor- 
poration, and  constituting  the  entire  authorized  and  issued  capi- 
tal stock  of  Great  Western  Power  Company,  with  the  exception 
of  the  shares  held  by  the  directors.     The  net  result  of  this  trans- 
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action  would  be  that  the  New  Jersey  corporation  would  sub- 
stitute 2T4,986  shares  of  the  capital  stock  of  Ghreat  Western 
Power  Company  of  California,  the  applicant  herein,  for  the 
274,986  shares  of  the  capital  stock  of  Great  Western  Power  Com- 
pany now  held  by  the  New  Jersey  corporation,  and  that  the  said 
shares  of  common  stock  of  Great  Western  Power  Company  would 
be  transferred  from  the  treasury  of  the  New  Jersey  corporation 
to  the  treasury  of  Great  Western  Power  Company  of  California, 
the  new  California  corporation,  applicant  herein,  in  exchange  for 
the  issue  by  the  latter  corporation,  under  the  authority  of  this 
Commission,  of  274,986  shares  of  its  conmion  capital  stock.  Of 
the  $27,500,000,  par  value,  of  the  capital  stock  of  Great  Western 
Power  Company  now  outstanding,  $26,000,000,  par  value,  was 
issued  at  the  time  Great  Western  Power  Company  was  incor- 
porated in  1906  and  $2,500,000  was  issued  at  the  time  Great 
Western  Power  Company  secured  control  of  City  Electric  Com- 
pany in  1911.  The  properties  originally  acquired  by  Great 
Western  Power  Company  consisted  of  the  properties  theretofore 
held  by  Western  Power  Company  (of  California),  Golden  State 
Power  Company  (of  California),  and  Eureka  Power  Company 
(of  California),  together  with  certain  properties  and  options  held 
by  the  so-called  syndicate  managers  who  were  instrumental  in  the 
incorporation  of  Great  Western  Power  Company. 

These  properties  were  acquired  by  Great  Western  Power  Com- 
pany in  part  by  deed  from  Western  Power  Company  (of  Cali- 
fornia) dated  October  20,  1906,  a  copy  of  which  is  filed  herein 
as  exhibit  "F,''  and  in  part  by  deed  from  Western  Power  Com- 
pany (of  New  Jersey),  a  form  of  which  deed  is  embodied  in 
exhibit  "E"  herein. 

The  deed  from  Western  Power  Company  (of  California)  con- 
veyed to  Great  Western  Power  Company  real  property,  ease- 
ments, water  rights,  and  other  rights  constituting  the  major 
portion  of  the  properties  acquired  by  Great  Western  Power  Com- 
pany at  or  about  the  time  of  its  incorporation.  For  these  prop- 
erties. Great  Western  Power  Company  paid  $1,000,000  face 
value  of  its  first  mortgage  bonds  and  $600,000  par  value  of  the 
preferred  itock  of  Western  Power  Company  (of  Kew  Jersey), 
which  stock  was  issued  by  the  New  Jersey  corporation  as  part  of 
this  general  transaction. 

P.U.RJ916B. 


Digitized  by 


Google 


596  CALIFORNIA  RAILROAD  COMMISSION. 

The  deed  from  Western  Power  Company  (of  New  Jersey)  con- 
veyed to  Great  Western  Power  Company  the  New  Jersey  cor- 
poration's rights  in  the  following  property; 

(1)  Five  certain  options  to  acquire  real  property,  on  which 
options  $8,100  had  been  paid. 

(2)  All  reports  and  data  with  reference  to  the  Feather  River 
Water  Power  Project. 

(3)  Agreement  dated  December  18,  1905,  between  the  syndi- 
cate managers  of  the  Feather  River  Water  Power  Project,  West- 
em  Power  Company  (of  California)^  Edwin  T.  Earl,  and  Guy 
C.  Earl. 

(4)  Agreement  dated  June  19,  1906,  between  the  syndicate 
managers  and  Viele,  Cooper,  &  Blackwell. 

(5)  Agreement  dated  August  24,  1906,  between  the  syndicate 
managers  and  Frank  L.  Brown  and  Brown  &  Wilson. 

(6)  All  other  property  theretofore  acquired  by  the  New  Jer- 
sey corporation  from  the  syndicate  managers. 

The  New  Jersey  corporation  also  agreed  to  convey  or  cause 
to  be  conveyed  to  Great  Western  Power  Company  all  the  prop- 
erty of  Eureka  Power  Company  and  Golden  State  Power  Com- 
pany ;  to  procure  for  Great  Western  Power  Company  purchasers 
for  $6,967,000,  face  value,  of  its  bonds  at  90  per  cent  of  their 
face  value ;  to  issue  to  Great  Western  Power  Company  $500,000, 
par  value,  of  the  New  Jersey  corporation's  preferred  stock ;  and 
to  use  its  best  efforts  to  secure  for  Great  Western  Power  Com- 
pany a  favorable  right  of  way  contract  with  Western  Pacific 
Railway  Company. 

Great  Western  Power  Company,  in  return  for  these  consid- 
erations, performed  the  following  acts: 

(1)  Issued  to  the  New  Jersey  corporation  its  capital  stock  of 
the  par  value  of  $24,999,000  "as  fully  paid.'' 

(2)  Agreed  to  carry  out  all  the  agreements  of  the  syndicate 
managers  and  the  New  Jersey  corporation  under  the  contracts 
of  the  syndicate  managers  hereinbefore  referred  to. 

(3)  Executed  a  demand  promissory  note  to  the  New  Jersey 
corporation  for  $287,191.10. 

(4)  Agreed  to  pay  promissory  note  of  the  syndicate  managers 
to  Guaranty  Trust  Company  for  $131,723,75,  dated  August  13, 
1906. 
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(5)  Agreed  to  pay  two  promissory  notes  of  the  syndicate  mana- 
gers to  Dr.  E.  V.  Pierce,  each  dated  December  80,  1905,  and 
each  in  the  amount  of  $194,557,75. 

(6)  Agreed  to  pay  all  moneys  paid  by  the  New  Jersey  cor- 
poration in  connection  with  the  general  project  subsequent  to 
August  24,  1906, 

(7)  Agreed  to  pay  all  indebtedness  of  the  syndicate  managers 
for  legal  services  and  disbursements. 

(8)  Agreed  to  authorize  an  issue  of  $25,000,000  of  bonds  and 
to  issue  $6,967,000,  face  value  thereof,  to  the  New  Jersey  cor- 
poration at  90  per  cent  of  their  face  value. 

This  indenture  contains  other  provisions  which  it  is  not  at  this 
time  necessary  to  set  out. 

At  the  time  these  transactions  were  consummated,  it  was  neces- 
sary for  a  California  corporation  desiring  to  authorize  the  issue 
of  bonds  to  authorize  the  issue  of  at  least  an  equivalent  amount 
in  par  value  of  capital  stock.  Hence  it  was  necessary  for  Great 
Western  Power  Company  desiring  to  authorize  an  issue  of 
$25,000,000  of  bonds  also  to  authorize  the  issue  of  $25,000,000, 
par  value,  of  capital  stock.  The  plan  of  the  syndicate  managers, 
while  providing  for  the  issue  of  $25,000,000,  par  value,  of  capi- 
tal stock  by  Great  Western  Power  Company,  also  provided  that 
"$8,800,000  of  the  bonds  of  the  California  company  or  their  pro- 
ceeds are  to  be  used  for  the  payment  of  all  commissions,  legal  and 
other  expenses,  disbursements,  obligations,  liabilities,  and  ad- 
vances of  whatever  character  made  or  incurred,  or  hereafter  made 
or  incurred  by  the  said  syndicate  managers  of  the  Feather  River 
Water  Power  Project,  or  made  or  incurred  on  account  of  said 
project  prior  to  the  formation  of  said  Feather  River  Water  Power 
Syndicate.'*  It  would  appear,  accordingly,  that  the  capital  stock 
to  be  issued  by  Great  Western  Power  Company  was  a  subordinate 
eonsideration, 

Mr.  Mortimer  Fleishhacker,  in  reply  to  a  question  whether 
the  $25,000,000  of  capital  stock  of  Great  Western  Power  Com- 
pany was  not  all  issued  as  a  bonus,  testified  that  he  did  not  know 
how  much  cash  investment  this  capital  stock  represented,  but  that 
he  had  been  informed  that  it  represented  considerable  expendi- 
tures for  preliminary  investigation  and  development  work. 

No  inventory  and  appraisal  of  the  properties  acquired  by  Great 
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Western  Power  Company  were  made  at  the  time  of  acquisition 
or  at  any  time  subsequent  thereto.  While  the  officers  of  Great 
Western  Power  Company  are  of  the  opinion  that  the  property 
has  a  value  considerably  in  excess  of  the  outstanding  bonded 
indebtedness,  the  Commission  has  been  unable  to  ascertain  to 
what  extent,  if  at  all,  the  capital  stock  of  Great  Western  Power 
Company  at  the  time  of  its  issue  represented  tangible  value. 
There  is  no  evidence  as  to  the  valu^  of  the  consideration  received 
by  Great  Western  Power  Company  when  the  corporation  issued 
$2,500,000,  par  value,  of  its  capital  stock  in  coxmection  with 
the  acquisition  of  the  capital  stock  of  City  Electric  Company. 
In  each  instance,  this  stock  was  issued  prior  to  the  enactment  of 
the  Public  Utilities  act,  at  a  time  when,  as  hereinbefore  stated, 
it  was  necessary  for  a  corporation  to  authorize  capital  stock  at 
least  up  to  the  face  value  of  its  authorized  bonded  indebtedness, 
and  when  bonds  and  stock  could  be  issued  without  securing  the 
consent  of  any  regulatory  public  authority. 

[1]  Great  Western  Power  Company  of  California,  the  appli- 
cant herein,  earnestly  insists  that  unless  it  be  permitted  to  issue 
to  the  New  Jersey  corporation  the  entire  amount  of  common  capi- 
tal stock  hereinbefore  referred  to,  it  will  be  unable  to  carry  for- 
ward its  financial  plan.  The  situation  is  complicated  by  the  fact 
that  the  Xew  Jersey  corporation  has  issued  to  the  public  $20,- 
670,000,  par  value,  of  capital  stock  based  almost  entirely  on  the 
stock  of  Great  Western  Power  Company  held  in  its  treasury. 
The  applicant  represents  that  except  in  some  emergency  the 
capital  stock  which  it  desires  to  issue  will  be  retained  in  the  treas- 
ury of  the  New  Jersey  corporation  or  of  the  New  York  corpora- 
tion. 

The  Conamission  desires,  to  be  of  all  possible  assistance  Uy 
Great  Western  Power  Company  of  California  in  its  financing, 
but  at  the  same  time  naturally  hesitates  to  give  unconditional 
authority,  as  long  as  par  value  remains  on  California  stock,  for 
the  issue  of  capital  stock,  unless  it  is  convii^ced  that  the  capital 
stock  represents  value  in  accordance  with  the  principles  hereto- 
fore established  in  this  Commission's  decisions. 

Great  Western  Power  Company  of  California  has  expressed  a 
willingness  to  issue  certificates  of  stock  in  such  form  that  the 
Commission's  consent  to  the  issue  thereof  may  not  be  miscon- 
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stmed.  The  order  herein  will  accordingly  provide  that  each 
certificate  of  the  common  capital  stock  issued  by  Great  Western 
Power  Company  of  California  under  the  order  herein  or  in  trans- 
fers thereof  shall  contain,  in  the  body  of  the  certificate,  the  fol- 
lowing language : 

"This  certificate  of  stock  has  been  issued  pursuant  to  Decision 
No.  2985,  rendered  on  December  20,  1915,  by  the  Railroad  Com- 
mission of  the  State  of  California,  in  application  No.  1999.  In 
said  decision  the  Railroad  Commission  states  that  the  issue  of 
this  stock  is  authorized  only  because  of  the  practical  necessity  of 
exchanging  the  same  for  a  like  amount  of  stock  of  Great  Western 
Power  Company,  issued  before  the  law  of  California  required 
the  Railroad  Commission's  consent  to  the  issue  of  capital  stock 
by  public  utilities.  The  Railroad  Commission  of  the  State  of 
California  in  said  decision  states  that  it  has  been  unable  to  ascer- 
tain to  what  extent,  if  at  all,  the  capital  stock  of  Great  Western 
Power  Company,  at  the  time  of  its  issue,  represented  tangible 
value." 

Great  Western  Power  Company  of  California  will  be  expected 
to  adopt,  by  resolution  of  its  board  of  directors,  a  form  of  com- 
mon stock  certificate  containing  the  foregoing  language,  which 
form  of  certificate  shall  hereafter  be  used  for  the  issue  and  trans- 
fers of  its  ccnmnon  capital  stock  issued  under  the  order  herein. 

It  should  be  distinctly  understood  that  the  Railroad  Conmiis- 
sion's  action,  in  authorising  the  issue  of  the  common  capital 
stock  as  herein  requested,  must  not  be  taken  as  a  precedent.  Au- 
thorization is  being  made  solely  because  the  capital  stock  of  Great 
Western  Power  Company  was  iwued  prior  to  the  effective  date  of 
the  Public  Utilities  act  and  is  now  outstanding,  and  because 
applicant  herein  earnestly  insists  that  the  exchange  of  an  equiva- 
lent amount  of  its  common  capital  stock  for  the  stock  of  Great 
Western  Power  Company  now  held  by  the  New  Jersey  corpora- 
tion is  a  condition  precedent  to  the  success  of  further  satisfactory 
financing  by  Great  Western  Power  System. 

Great  Western  Power  Company  of  California  also  desires  to 
issue  $5,000,000,  face  value,  of  ten-year  6  per  cent  convertible 
gold  debentures  at  the  price  of  91  per  cent  of  the  face  value 
thereof,  together  with  accrued  interest,  as  hereinbefore  set  forth. 
These  debentures  are  to  be  sold  to  the  Now  Tersoy  corporation, 
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which  has  entered  into  an  agreement  with  E.  H.  Eollins  &  Sons 
and  William  P.  Bonbright  &  Company,  Incorporated,  by  which 
the  purchasers  underwrite  the  debentures  at  96  per  cent  of  tiieir 
face  value.  Mr.  Mortimer  Fleishhacker,  president  of  Great  West- 
em  Power  Company  of  California,  testified  that  although  these 
debentures  had  been  offered  by  the  New  Jersey  corporation  to 
its  stockholders,  including  the  New  York  corporation,  the  sub- 
scriptions from  these  sources  at  96  were  n^ligible,  so  that  the 
bankers  will  be  called  upon  to  take  over  practically  the  entire 
issue.  At  any  time  on  or  after  November  1,  1917,  and  before 
November  1,  1920,  the  debenture  holders  may  convert  them  into 
7  per  cent  preferred  stock  of  Great  Western  Power  Company  of 
California,  issued  at  95.  When  the  debentures  are  thus  con- 
verted into  preferred  stock,  the  cost  of  this  money  to  Great  West- 
ern Power  Company  of  California  will  be  8.09  per  cent-  It  is 
to  be  presumed  that  when  the  Great  Western  Power  System 
enters  upon  its  permanent  financing,  it  will  be  able  to  secure 
money  at  a  lesser  rate  of  interest.  Great  Western  Power  Com- 
pany of  California  has  submitted  copy  of  a  proposed  debenture 
agreement,  dated  November  1,  1915,  with  the  Equitable  Trust 
Company  of  New  York,  which  agre^nent  is  satisfactory  in  form. 
[2]  The  petition  herein  alleges  that  the  proceeds  from  the 
sale  of  said  d^entures  are  to  be  used  ''for  the  purposes,  or  some 
of  the  purposes,  specified  by  subdivision  (b)  of  §  52  of  the  Public 
Utilities  act,  and  included  in  the  aforesaid  financial  plan."  Sub- 
sequent to  the  hearing,  Great  Western  Power  Company  of  Cali- 
fornia filed  a  statement  marked  "exhibit  D^"  specifying  ihe  pur- 
poses to  which  the  money  to  be  derived  from  the  sale  of  the 
debentures  will  be  applied.     These  purposes  are  as  follows : 

Transmission  line.  Big  Bend  to  Oakland $1,500,000 

Sixth  Unit  at  Big  Bend   (12,500  kw.)    500,000 

Seventh  Unit  and  building  at  Big  Bend  (12,500  kw.)    600,000 

Third  Bay  cable 150,000 

Fourth  Bay  cable 100,000 

Three  motor  generator  sets,  Oakland  150,000 

San  Francisco  Substation  (Bush  street)    142,000 

Improvements  to  United  Light  &  Power  System,  San  Francisco  . .  225,000 

Distribution  linea  in  San  Francisco 550,000 

Distribution  lines  in  Oakland    500,000 

Distribution  lines  in  Sacramento  city 40,000 

Extensions  and  distribution  lines  in  outside  districts   500,000 

Substation,  Contra  Costa  county    140,000 

Substation,  Sacramento 30,000 

Total $5,127,000 
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It  appears  that  the  foregoing  smns  are  to  be  expended  in  addi- 
tions, betterments,  and  extensions  of  properties  now  o>;nied  by 
Great  Western  Power  Company,  City  Electric  Company,  Con- 
solidated Electric  Company,  and  possibly  also  California  Elec^ 
trie  Generating  Company.  As  the  proceeds  from  the  sale  of  the 
debentures  herein  authorized  will  go  into  Ae  treasury  of  the 
applicant  herein.  Great  Western  Power  Company  of  California, 
it  is  obvious  that  the  purposes  for  which  the  Commission  can 
authorize  the  use  of  these  moneys  must  be  in  connection  with 
expenditures  by  Great  Western  Power  Company  of  California, 

When  applicant's  attention  was  drawn  to  this  point,  applicant 
filed  an  amended  statement  of  the  purposes  to  which  the  moneys 
to  be  derived  from  the  sale  of  the  debentures  will  be  applied. 
This  statement  is  as  follows: 

$4,998,000  par  value  City  Electric  stock $3,000,000 

Transmission  line,  Big  Bend  to  Oakland 1,500,000 

Third  Bay  cable 150,000 

Fourth  Bay  cable 100,000 

Total $4,750,000 

This  Commission  is  not  informed  as  to  the  value  of  the  capi- 
tal stock  of  City  Electric  Company,  for  which  stock,  under  this 
amended  statement,  Great  Western  Power  Company  of  Cali- 
fornia is  to  pay  $3,000,000.  We  are  not  informed  whether  the 
transmission  line  from  Big  Bend  to  Oakland  and  the  3d  and  4th 
Bay  cables  are  to  be  installed  by  and  become  the  property  of 
Great  Western  Power  Company  of  California,  or  whether  it  is 
intended  that  these  properties  shall  be  constructed  by  and  remain 
the  proper^  of  some  one  or  more  of  the  other  corporations  o£ 
the  Great  Western  Power  System* 

[3]  While  the  Commission  is  in  entire  sympathy  with  the 
use  of  the  proceeds  from  the  sale  of  the  debentures  for  the  pur- 
pose of  making  additions,  extensions,  and  betterments  to  the  prop- 
erties of  Great  Western  Power  System  in  California,  the  pur^ 
poses  for  which  said  proceeds  are  to  be  used  have  not  as  yet  been 
stated  in  sudi  form  as  to  enable  the  Commission  at  this  time  to 
specify  such  purposes  in  its  order.  When  Great  Western  Power 
Company  of  California  has  filed  a  satisfactory  statement  of  the 
purposes  for  which  the  proceeds  are  to  be  used,  the  Commission 
will  make  a  supplemental  order  specifying  such  purposes.  In 
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the  mean  time,  the  proceeds  from  the  sale  of  the  debentures  shall 
be  held  by  Great  Western  Power  Company  of  California,  in  its 
treasury,  or  deposited  in  a  bank  or  banks,  subject  to  the  supple- 
mental order  from  this  Commission  specifying  the  purposes  for 
which  the  moneys  may  be  expended. 

[4]  Great  Western  Power  Company  of  California  also  asks 
this  Commission  for  a  general  authorization  approving  the  re- 
maining portions  of  its  financial  plan.  With  reference  to  some 
of  these  features,  no  evidence  was  presented  at  the  hearing. 
With  reference  to  other  features,  applicant  itself  is  as  yet  unable 
to  specify  the  details.  While  the  Commission,  obviously,  cannot 
commit  itself  to  the  details  of  a  plan  which  is  as  yet  presented 
only  in  general  terms,  it  is  only  fair  to  applicant  to  say  that  its 
general  plan  of  consolidating  the  properties  of  Great  Western 
Power  System  and  of  thereafter  securing  the  necessary  funds  for 
additions  and  betterments,  in  part  through  the  execution  of  a 
general  mortgage  on  the  entire  consolidated  properties  and  the 
issue  of  bonds  thereunder,  meets  with  the  hearty  approval  of  this 
Commission.  When  the  Commission's  consent  is  hereafter  asked 
in  the  usual  formal  applications,  to  enable  the  constituent  pub- 
lic utility  corporations  of  the  Great  Western  Power  System  to 
carry  out  the  details  of  this  general  plan,  the  Commission  will 
give  careful  consideration  to  the  petitions  as  presented. 

It  is  clear  that  the  general  financial  plan  presented  by  appli- 
cant involves  the  issue  of  large  amounts  of  bonds  by  Great  West- 
ern Power  Company  of  California,  both  for  the  purpose  of  re- 
funding existing  bonds  of  constituent  corporations  of  the  Great 
Western  Power  System,  as  well  as  for  additions  and  betterments. 
The  constituent  corporations  of  the  Great  Western  Power  Sys- 
tem have  not  as  yet  presented  to  this  Commission  an  inventory 
and  appraisal  of  their  properties.  The  Commission  does  not 
know  the  value  of  their  properties,  or  the  relationship  between 
such  value  and  the  securities  now  outstanding.  In  order  that 
the  Commission  may  be  in  a  position  to  act  intelligently  when 
the  formal  applications  for  transfers  of  property  and  issues  of 
bonds  contemplated  by  applicants  general  fiinancial  plan  are  filed, 
we  suggest  that  these  corporations  promptly  undertake  the  prep- 
aration of  an  inventory  and  appraisal  of  the  properties  of  the 
Great  Western  Power  System,  so  that  the  same  may  be  present- 

P.U.R.1916B. 


Digitized  by 


Google 


IN  RE  GREAT  WESTERN  POWER  CO.  603 

ed  to  the  Commission  in  completed  form  a  reasonable  time  in 
advance  of  the  filing  of  such  formal  applications. 

ORDER. 

Great  Western  Power  Company  of  California  having  applied 
to  the  Railroad  Commission  for  an  order  authorizing  the  issue 
of  capital  stock  and  of  debentures,  the  execution  of  a  debenture 
agreement  and  the  approval  of  a  general  financial  plan,  and  a  pub- 
lic hearing  having  been  held  upon  said  application,  and  the  Rail- 
road Commission  finding  that  said  application  should  be  granted 
to  the  extent  to  whidhi  this  order  hereafter  specifies, — 

It  is  hereby  ordered  as  follows : 

[5]  1.  Great  Western  Power  Company  of  California  is  here- 
by authorized  to  issue  274,986  shares  of  its  common  capital  stock 
of  the  par  value  of  $100  per  share,  to  Western  Power  Company 
(of  Xew  Jersey)  in  exchange  for  274,986  shares,  of  the  par  value 
of  $100  per  share,  of  the  capital  stock  of  Great  Western  Power 
Company,  now  held  by  Western  Power  Company  (of  New  Jer- 
sey), provided  that  Great  Western  Power  Company  of  California 
shall  first  have  secured  from  the  Railroad  Commission  a  supple- 
mental order  specifying  that  said  company  has  adopted  a  form 
of  certificate  for  such  common  capital  stock  as  directed  in  the 
opinion  herein. 

2.  Great  Western  Power  Company  of  California  is  hereby 
authorized  to  issue  its  ten-year  6  per  cent  convertible  gold  de- 
bentures of  the  total  face  value  of  $5,000,000,  to  be  dated  No- 
vember 1,  1915,  and  payable  November  1,  1925,  and  to  execute 
a  debenture  agreement  with  the  Equitable  Trust  Company  of 
New  York  in  substantially  the  form  of  the  draft  of  debenture 
agreement  which  is  dated  November  1,  1915,  and  marked  "ex- 
hibit B,"  attached  to  the  petition  herein,  on  the  following  con- 
ditions and  not  otherwise,  to  wit : 

(a)  Great  Western  Power  Company  of  California  shall  issue 
said  debentures  so  as  to  net  not  less  than  91  per  cent  of  the  face 
value  thereof,  plus  accrued  interest. 

(b)  Great  Western  Power  Company  of  California  shall  use 
the  proceeds  from  the  issue  "of  said  debentures  only  for  such  pur- 
pose or  purposes  as  shall  hereafter  be  specified  by  the  Railroad 
Commission  in  a  supplemental  order,  after  Great  Western  Power 
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Company  of  California  shall  have  presented  to  the  Kailroad  Com^ 
mission  a  satisfactory  statement,  in  accordance  with  the  pro- 
visions of  §  52  of  the  Public  Utilities  act,  of  the  purpose  or 
purposes  for  which  said  company  intends  to  use  said  proceeds. 

(c)  Great  Western  Power  Company  of  California  shall  keep 
separate,  true,  and  accurate  accounts  showing  the  receipt  and  ap- 
plication in  detail  of  the  proceeds  of  the  sale  of  the  debentures 
hereby  authorized  to  be  issued,  and  on  or  before  the  25th  day  of 
each  month,  the  company  shall  make  a  verified  report  to  the  Rail- 
road Commission,  stating  the  sale  or  sales  of  said  debentures 
during  the  previous  month,  the  terms  and  conditions  of  sale, 
the  moneys  realized  therefrom,  and  the  disposition  of  such 
moneys,  all  in  accordance  with  the  provisions  of  this  Commis- 
sion's General  Order  No.  24,  which,  in  so  far  as  applicable,  is 
made  a  part  of  this  order. 

(d)  No  debentures  shall  be  issued  hereunder  until  Great  West- 
ern Power  Company  of  California  has  paid  the  fee  specified  in 
§  57  of  the  Public  Utilities  act. 

(e)  The  authority  hereby  given  to  issue  debentures  shall  apply 
only  to  debentures  issued  by  Great  Western  Power  Company  of 
California  on  or  before  January  1, 1917. 

3.  Great  Western  Power  Company  of  California  is  hereby  au- 
thorized to  issue  its  7  per  cent  preferred  capital  stock  at  not  less 
than  95  per  cent  of  its  par  value,  at  any  time  on  or  before  Novem- 
ber 1,  1920,  in  exchange  for  debentures  herein  authorized,  and 
in  accordance  with  the  provisions  of  article  IV.  of  said  debenture 
agreement,  provided  that  Great  Western  Power  Company  of  Cali- 
fornia diall  report  to  the  Railroad  Commission  the  issue  of  said 
preferred  stock,  the  proceeds  derived  therefrom,  and  tihie  dispo- 
sition of  said  proceeds,  as  provided  in  §  2  of  this  order  with  ref- 
erence to  the  debentures. 

4.  The  Railroad  Commission  approves  of  the  general  plan  of 
consolidating  the  properties  of  *the  Great  Weetern  Power  System, 
and  of  thereafter  executing  a^ general  mortgage  and  issuing  bonds 
thereunder  for  proper  purposes  and  in  proper  amoxmts  as  may 
hereafter  be  authorized  by  the  Railroad  Conmiission,  but  cannot 
commit  itself,  in  advance  of  the  presentation  of  the  usual  formal 
application  or  applications,  to  the  details  of  such  general  plan.     ' 
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CALIFORNIA  RAILROAD  COMMISSION. 

IN  BE  CITY  OP  PALO  ALTO. 

[Decision  No.  2912;  Application  No.  1760.] 

B'minent  domain  —  Municipal  iusquiaitian  of  gas  property  *  Franchise 
arbitration  option  not  limiting  right. 

The  provision  of  a  gas  franchise  giving  a  town  the  option  to 
purchase  at  a  price  to  be  determined  bj  arbitrators  does  not  prevent 
aoquisition  by  eminent  domain,  since  the  provision  is  not  a  contract, 
and,  assuming  that  it  were,  it  would  make  no  difference  since  a  town 
cannot  grant  away  its  right  to  exercise  the  power  of  eminent  domain. 

[November  20,  1915.] 

Motion  to  dismiss  petition  of  city  of  Palo  Alto  for  an  order 
fixing  the  compensation  to  be  paid  the  Palo  Alto  Oas  Company 
for  its  property ;  d^ed. 

Appearances:  Norman  E,  Malcolm,  city  attorney,  for  city  of 
Palo  Alto ;  Allen  L.  Ohiekering  for  Palo  Alto  Gas  Company. 

Thelen,  Commissioner :  This  is  a  motion  made  by  Palo  Alto 
Gas  Company  to  dismiss  the  petition  of  the  city  of  Palo  Alto 
herein,  on  the  ground  that  this  Commission  does  not  have  juris- 
diction to  entertain  the  same. 

The  petition  of  the  city  of  Palo  Alto  herein  was  filed  under 
the  provisions  of  §  47  of  the  Public  Utilities  act,  providing  in 
part  that  any  county,  city  and  county,  incorporated  city  or  town, 
municipal  water  district,  county  water  district,  irrigation  district, 
public  utility  district,  or  any  other  public  corporation  may  file 
with  ttie  Railroad  Commission  a  petition  setting  forth  the  inten- 
tion of  petitioner  to  acquire  under  eminent  domain  proceedings, 
or  otherwise,  tiie  property  of  any  existing  public  utility,  where- 
upon the  Railroad  Commission  is  charged  with  the  duty  of  fixing 
and  determining  the  compensation  to  be  paid  by  petitioner  to  the 
public  utility  affected.  This  compensation  is  made  conclusive  in 
eminent  domain  proceedings. 

The  petition  herein  allies,  in  effect,  that  city  of  Palo  Alto  is  a 
municipal  corporation  organized  and  doing  business  under  a  free- 
holders' charter ;  that  Palo  Alto  G^as  Company  is  a  public  utility 
corporation  engaged  in  the  business  of  distributing  and  selling 

P.U.R.1916B. 


Digitized  by 


Google 


606  CALIFORNIA  RAILROAD  COMMISSION. 

gas  to  the  inhabitants  of  the  city  of  Palo  Alto ;  that  on  September 
17,  1904,  the  town  of  Palo  Alto,  petitioner's  predecessor,  granted 
to  D.  O.  Druffel  a  gas  franchise  which  was  thereafter  assigned  to 
Palo  Alto  Gas  Company,  a  copy  of  said  franchise  being  attached 
to  the  petition  and  marked  exhibit  "A;"  that  on  May  10,  1915, 
the  council  of  the  city  of  Palo  Alto  passed  a  resolution  declaring 
that  it  is  the  intention  of  the  city  to  acquire,  under  eminent 
domain  proceedings,  or  otherwise,  the  property  and  rights  of  Palo 
Alto  Gas  Company  within  said  city ;  and  that  it  is  the  intention 
of  the  city  of  Palo  Alto  to  acquire  under  eminent  domain  pro- 
ceedings, or  otherwise,  the  existing  utility  known  as  Palo  Alto 
Gas  Company,  together  with  its  property  and  rights,  which  said 
public  utility  and  its  property  and  rights  consist  of  a  gas  dis- 
tributing system  partially  completed,  located  in  the  city  of  Palo 
Alto,  and  consisting  of  all  pipes,  mains,  and  service  laterals  laid 
in  the  streets  and  avenues  of  said  city,  together  with  meters.  Pe- 
titioner asks  that  the  Railroad  Commission  fix  and  determine 
the  just  compensation  to  be  paid  by  the  city  of  Palo  Alto  for  said 
public  utility,  its  property,  and  rights. 

Attached  to  the  petition  as  exhibit  *^A"  is  a  copy  of  ordinance 
No.  105  of  the  town  of  Palo  Alto,  adopted  on  September  17, 1904, 
granting  to  D.  O.  Druffel,  his  heirs,  executors,  administrators, 
and  assigns  the  franchise,  for  a  term  of  fifty  years,  to  construct, 
equip,  operate,  and  maintain  a  gas  plant  in  the  town  of  Palo 
Alto,  and  to  lay  gas  pipes  for  the  purpose  of  carrying  gas  for 
light,  heat,  and  power  in  and  along  the  streets  and  thoroughfares 
of  the  town  of  Palo  Alto,  and  to  manufacture,  distribute,  and  sell 
gas  to  the  inhabitants  of  the  town,  and  to  receive  and  collect 
charges  therefor.  The  franchise  was  granted  upon  certain  terms, 
conditions,  riestrictions  and  limitations,  of  which  it  is  necessary, 
for  the  purpose  of  this  decision,  to  refer  to  only  the  first  condi- 
tion, reading  as  follows: 

*Tirst:  That  said  town  of  Palo  Alto  shall,  at  any  time  after 
the  expiration  of  ten  (10)  years  from  the  granting  of  said  fran- 
chise, have  the  option  to  purchase  said  gas  manufacturing  plant 
and  distributing  system,  together  with  all  other  property  bcfth  real 
and  personal  used  in  connection  with  the  operation  of  or  appur- 
tenant to  said  gas  manufacturing  plant  and  distributing  system, 
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at  a  reasonable  price,  to  be  arrived  at  in  tbe  maimer  following, 
to  wit :  A  committee  shall  be  appointed  consisting  of  five  (5)  per- 
sons, two  of  whom  shall  be  selected  by  the  grantee  hereof,  or  his 
heirs,  executors,  administrators,  or  assigns,  two  by  the  board  of 
trustees  or  other  governing  body  of  the  town  of  Palo  Alto,  and 
the  fifth  by  the  four  thns  selected.  Said  committee  or  a  majority 
of  it  shall  investigate  the  condition  and  value  of  said  gas  manu- 
facturing plant  and  distributing  system,  together  with  all  other 
property  both  real  and  personal  used  in  connection  with  the 
operation  of  or  appurtenant  to  said  gas  manufacturing  plant  and 
distributing  system,  and  report  the  same  to  the  board  of  trustees 
or  other  governing  body  of  said  town  of  Palo  Alto,  and  if  said 
board  of  trustees  or  other  governing  body  of  said  town  of  Palo 
Alto  should  then  determine  to  acquire  said  gas  manufacturing 
plant  and  distributing  system  at  the  valuation  so  reported  to  it 
by  said  committee,  the  grantee  hereof,  or  his  heirs,  executors, 
administrators,  or  assigns  shall  thereupon  and  upon  the  payment 
of  said  valuation  so  fixed  as  aforesaid  convey  said  gas  manufac- 
turing plant  and  distributing  system,  together  with  all  other  prop- 
erty both  real  and  personal  used  in  connection  with  the  operation 
of  or  appurtenant  to  said  gas  manufacturing  plant  and  distribut- 
ing system,  to  said  town  of  Palo  Alto." 

It  will  be  observed  that  the  franchise  refers  to  a  "gas  plant" 
in  the  town  of  Palo  Alto,  as  well  as  to  a  distributing  system 
therein.  The  description  of  the  property  contained  in  the  peti- 
tion refers  to  "a  gas  distributing  system  partially  completed," 
and  makes  no  reference  to  a  gas  plant.  A  gas  plant  has  never 
been  constructed  in  the  town  of  Palo  Alto  under  this  franchise, 
the  rights  exercised  thereunder  being  limited  to  the  construction 
and  operation  of  a  gas  distributing  system. 

The  sole  point  urged  by  Palo  Alto  Gas  Company  in  opposition 
to  this  Commission's  jurisdiction  is  that  ordinance  No.  105 
having  set  forth  one  method  by  which  the  town  of  Palo  Alto 
might  purchase  the  property  to  be  installed  under  the  franchise, 
the  town  of  Palo  Alto  and  its  successor,  the  city  of  Palo  Alto,  are 
precluded  from  availing  themselves  of  any  different  method.  It 
is  urged  that  by  reason  of  the  provisions  with  reference  to  arbitra- 
tion contained  in  said  ordinance,  the  city  of  Palo  Alto  has  no 
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power  to  acquire  the  Palo  Alto  Gbb  Company^s  property  by  the 
exercise  of  the  power  of  eminent  domain. 

I  am  unable  to  agree  with  this  contention.  The  town  of  Palo 
Alto  did  not  contract  to  buy  the  property  to  be  installed  under 
the  franchise.  The  town  merely  reserved  to  itself  the  option  to 
buy  the  property,  if  it  desired  so  to  do,  at  a  price  to  be  fixed  by  a 
board  of  arbitration. 

There  is  nothing  in  ordinance  No.  105  showing  the  slightest 
intention  on  the  part  of  the  town  of  Palo  Alto  to  deprive  itself  of 
the  right  at  any  time  to  acquire  by  eminent  domain  proceedings 
the  property  to  be  installed  under  the  franchise. 

Furthermore,  under  the  uniform  current  of  authority,  the  town 
of  Palo  Alto  had  no  power  to  contract  away  its  right  to  exercise 
the  power  of  eminent  domain.  Pond,  Public  Utilities,  §  674; 
4  McQuillin,  Mun.  Corp.  §  1457 ;  Lewis,  Em.  Dcmu  3d  ed.  §  406 ; 
15  Cyc.  557. 

It  being  admitted  that  the  present  proceeding  falls  within  the 
provisions  of  §  47  of  the  Public  Utilities  act,  and  the  town  of 
Palo  Alto  having  in  no  way  estopped  itself  from  the  exercise  of 
the  power  of  eminent  domain  and  from  the  filing  of  this  proceed- 
ing under  the  provisions  of  said  §  47,  I  conclude  that  the  Palo 
Alto  Gas  Company's  contentiou  that  this  Commission  does  not 
have  jurisdiction  in  this  proceeding  is  not  well  taken. 

The  motion  to  dismiss  should  be  denied,  and  the  petition  herein 
should  be  set  down  for  hearing  on  the  merits, 

I  submit  the  following  form  of  order: 

ORDER. 

The  motion  of  Palo  Alto  Gas  Company  to  dismiss  the  petition 
in  the  above-entitled  proceeding  having  come  on  duly  for  hearing, 
and  argument  having  been  had  thereon,  and  said  motion  having 
been  submitted, 

It  is  hereby  ordered  that  said  motion  be  and  the  same  is  hereby 
denied. 

The  foregoing  opinion  and  order  are  hereby  approved  and 
ordered  filed  as  the  opinion  and  order  of  the  Railroad  Commia- 
sion  of  the  State  of  California, 
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CALIFORNIA  RAHiROAD  COMMISSION. 

THOMAS  MONAHAN,  as  Mayor  of  the  City  of  San  Jooi, 

V. 

PACIFIC  GAS  &  ELECTRIC  CO. 

[Case  No.  477.1 

IN  RE  PACIFIC  GAS  &  ELECTRIC  COMPANY. 

[Case  No.  550.] 

[Decision  No.  2947.] 

Apportionment  —  Values  —  Several  departments  of  tiHlity — Joint  use 
of  property  —  Equalization  of  values, 

1.  The  value  of  a  reservoir  system  used  jointly  by  the  water  and 
electric  departments  of  a  utility  was  charged  to  the  electric  department 
in  a  rate  valuation,  in  view  of  the  fact  that  other  joint  property  had 
been  charged  to  the  water  department. 

Tmhtation'^  Overhead  charges  ^^  Percentage  aUowanoe. 

2.  An  allowance  for  overhead  charges  of  20  per  cent  for  one-year's 
construction,  23^  per  cent  for  two-year  construction,  and  27  per  cent 
for  three-year  construction,  was  held  not  excessive  in  fixing  the  repro- 
duction cost  of  hydroelectric  steam  and  transmission  construction,  the 
unit  costs  not  having  included  any  item  for  contingencies  or  omissions, 
or  for  portions  of  engineering  and  superintendence. 

Valuation  ^Working  capital  ^  Mlements, 

8.  Working  capital  does  not  include  reserves  for  accrued  interest, 
taxes,  dividends,  or  construction  capital. 

Valuation  —  WorJcing  capital  —  Am4}unt, 

4.  An  amount  equal  to  two  months'  operating  expenses  is  reason- 
able working  capital  for  an  electric  utility. 

VmhtaUsn  —  NonoperaUve  property. 

6.  The  valne  of  mmopermtive  proposed  reservoir  dies,  timber  lands, 
and  excessive  right  oi  way  purchases  should  be  deducted  from  tbe  oper- 
ative property  of  a  hydroeleetrio  utility  in  a  rate  valuatioa. 

Valuation  ^  Land  —  Elements, 

a.  In  ftziog  the  vahia  of  laad  in  rate  makiBg,  a  witness  cannot  con*- 
aider  the  character  and  personality  of  the  seller  or  an  amooat  ^at  the 
owner  may  try  to  obtain  in  excess  of  the  fair  market  value. 

Vmtuation'^Bepreduoiion  cost^Cosi  of  lahor. 

7.  Plresentrday  wages  cannot  be  used  in  fixing  the  cost  to  reproduce 
property  tliat  was  bniU  by  dieap  convict  labor. 

Apportio9mnent  ^  VaUte  —  Electrieity  —  Parts  of  local  plants  not  used 
In  general  system, 

8.  Steam-plant  land,  landed  capital,  power-plant  buildings,  and  gen- 
eral structures  that  are  used  for  local  purposes,  and  not  for  general 
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production  and  transmission  purposes  of  an  deetrio  utility  supplying 
many  conununities,  should  not  be  charged  to  the  general  system  of  pro- 
duction and  transmission. 

Apportionment  ^  Tallies  ^  Electricity  ^  Local  ptanta  ua^d  in  general 
system, 

9.  Steam  plants  gaierating  electricity  in  yarious  localities  should 
be  charged  to  a  general  production  and  transmission  ^stem  of  an  elec- 
tric utility  supplying  many  communities,  irrespective  of  whether  the 
steam  plants  feed  energy  directly  to  the  transmission  lines,  or  whether 
they  serve  merely  as  a  reserve  to  hydroelectric  production,  where  such 
plants  are  operated  primarily  for  the  system  efficiency,  and  not  for  local 
economy,  even  though  they  guarantee  continuity  of  local  service. 

Return'-' Electric ^^ Costs ^ Fire  and  casualty  insurance. 

10.  An  allowance  of  $20,000  for  fire  insurance  and  $17,350  for  casu- 
alty insurance  was  made  for  an  electric  utility  having  demand  and 
energy  costs  of  $4,783,313  and  capital  Investm^t  of  $25,470,617. 

Apportionment  —  Electricity  —  Cost  of  production  and  transmission  — 
Demand  —  Energy. 

11.  In  apportioning  the  cost  of  producing  and  transmitting  elec- 
tricity as  between  "demand"  and  "energy,"  interest,  depreciation,  main- 
tenance, fire  insurance,  and  a  part  of  taxes  were  charged  to  "demand;" 
and  operating  expense,  casualty  insurance,  a  pro  rata  of  general  ex- 
pense, and  a  part  of  taxes  to  "energy." 

Apportionment  ^  Electricity '-^  General  expense '-^  Cost  of  production 
and  transmission. 

12.  General  expense  was  apportioned  to  the  cost  of  producing  and 
transmitting  energy  on  the  basis  of  investment  rather  than  that  of  the 
number  of  consumers,  neither  method  being  entirely  consistent,  and  the 
utility  being  saved  from  any  loss  from  the  method  used  by  being  allowed 
a  reasonable  return  in  the  entire  business. 

Valuation  ^Overhead  charges  ^-^  Interest  during  construction '^  Ber^ 
oentage  allowance. 

13.  An  allowance  of  only  1  per  cent  for  interest  during  constructioa 
was  made  in  an  electric  rate  valuation,  it  appearing  that  the  property 
had  almost  entirely  been  installed  during  operation,  tiiat  the  mrit  eosti 
Wert  based  upon  «<;tual  costs,  that  the  construction  period  was  short, 
and  that  the  CommissiiMi  was  allowing  intcRst  on  average  additions 
and  bedterments  for  the  year  and  on  mtitnrial  and  supplies. 

Depreciation  ^  Electric -^  Sinking- fund  hmsis* 

14.  An  allowance  for  depreciation  of  an  electric  plant  wa^  made  on 
the  6  per  cent  einking-fnnd  basis,  in  a  rate  proceeding. 

Return  ^^  Electricity  ^^  Inequalities  between  dlasses  of  service. 

15.  A  rate  for  residence  and  conunereial  Nghting  was  held  Unobl 
jeetionable  although  it  produced  reveniM  considerably  in  CKoees  of  the 
cost  of  service  and  the  reasonable  return,  and  in  excess  of  the  return 
on  agricultural  power,  it  appearing  that  a  reduction.,  in  reeiduice  and 
oommercial  lighting  rate  would  affect  the  entire  lair  iwtum,  that  an 
increase  in  the  agricultural  power  rate  would  resuJ^  in  a  loss  of  busi- 
ness, and  that  service  connections  were  made  without  cost  to  the  con- 
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msmer,  since  all  dtteeB  of  senrioe  need  not  yield  the  same  retoni,  eroi 
though  each  daes  should  yield  a  revenue  that  under  average  conditions 
will  not  place  an  additional  burden  on  the  other  class. 

[November  30,  1915.] 

Fbtition  for  rehearing  of  a  complaint  of  tbe  city  of  San  JosS, 
in  connection  with  prooeedings  initiated  upon  the  Commission's 
own  motion,  as  to  the  rates,  service,  and  extensions  of  the  Pacific 
Gas  &  Electric  Company  in  the  San  Jose  district ;  denied.  The 
sum  of  $277,110  was  allowed  for  depreciation  of  the  production 
and  transmission  system  in  all  districts,  including  the  one  in 
question,  with  the  understanding  that  the  allowance  should  be 
set  aside  for  that  purpose ;  an  allowance  of  $740,035  was  made 
for  the  depreciation  of  the  system  in  San  Jose  district;  a  schedule 
of  rates  was  established  for  residence  and  commercial  lighting, 
for  yarious  forms  of  street  lighting,  and  certain  dianges  were 
made  in  roles  governing  agricultural  power  and  service;  exten- 
sions were  ordered  to  be  made  at  the  cost  of  the  utility  in  munici- 
palities and  to  certain  applicants  in  uniiioorporated  territory,  no 
order  being  made  as  to  other  applicants  in  the  latter  territory. 

Appearances :  Earl  Lamb,  City  Attorney,  for  city  of  San  Jose ; 
C.  P.  Cutten  for  Pacific  Gas  &  Electric  Company. 

OPINION  ON  PETITION  FOR  REHEARING. 

Thelen,  Commissioner:  On  August  28,  1914,  this  Commis- 
sion  rendered  its  decision  No.  1758  in  the  above-entitled  proceed-^ 
ings  (6  OaL  R  0.  R.  2&8).  On  September  17,  1914,  Pacific 
Gas  &  Electric  Company  filed  its  petition  for  rehearing  herein. 
The  matters  urged  in  the  petition  seeming  to  require  further  con- 
sideration, the  ConamiflBion  suspended  the  efiective  date  of  the 
order  of  August  28,  1914,  during  the  pendency  of  the  petition 
for  rehearing.  Hearings  were  thereafter  held,  at  which  evidence 
and-  argument  was  presented  on  the  question  whether  a  rehearing 
should  be  granted.  As  is  usual  in  such  cases,  tiie  parties  etipu* 
lated  tiiat  if  the  Commission  should  be  of  the  opinion  i^ata  re- 
hearing should  be  held,  the  evidence  and  argimient  thus  taken 
should  be  c(Hi0idered  to  be  tbe  eridence  and  argument  on  rehear- 
ing, so  that  the  matter  may  be  finally  disposed  of  on  one  set  of 
hearings. 

A  mass  of  aAlitional  eridjence  has  ncm  been  presented  to  the 
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Commission,  and  a  complete  re-examiriation  has  been  made  both 
of  the  general  costs  of  production  and  transmission  and  of  the 
situation  in  the  San  Jose  district.  Such  of  the  objections  of  the 
defendant  as  seem  to  require  consideration  will  be  referred  to  in 
the  course  of  this  opinion.  The  subject-matter  of  the  opinion  will 
be  considered  under  the  following  general  heads: 

1.  Production  and  transmission  system. 

2.  San  Jose  district. 

3.  Eates  and  return  theref  ronu 
4w  Extensions. 

5.  Bules  and  regulations. 

1.  Production  and  Transmission  System. 

In  the  decision  of  August  28,  1914,  the  Commission  accepted 
the  cost  of  producing  and  transmitting  electric  enei^  on  the  de- 
fendant's system,  as  determined  in  case  No.  400,  Antioch  v.  Pa- 
cific Gas  &  E.  Co.  6  CaL  E.  C.  R.  19.  Attention  will  now  be 
directed  to  certain  respects  in  which,  as  the  result  of  the  addi- 
tional evidence  now  presented,  modifications  must  be  made  in 
the  calculations  presented  in  the  Antioch  decision. 

[1]  The  South  Yuba  reservoir  system  is  used  jointly  by  the 
defendant's  water  and  electric  departments.  In  view  of  the  fact 
that  other  property  which  is  jointly  used  is  charged  to  the  water 
system,  it  seems  reasonable  to  charge  the  South  Yuba  reservoir 
system  to  the  electric  department  Eliminating  certain  nonoper- 
ative  property,  and  revising  the  overhead  percentages  used  by  J. 
G.  White  &  Company,  as  herein^ter  indicated,  I  find  that  an 
allowance  of  $681,&60  should  be  made  for  the  South  Yuba  reser- 
voir system. 

[2]  In  the  Antioch  Case,  the  overhead  percentages  used  by  the 
Conunisi^on  were  based  upon  an  estimate  of  the  investanent  as 
the  investment  would  be  shown  by  die  entries  in  an  operating 
company^s  boc^a.  In  the  present  proceedings,  we  are  applying 
overhead  percentages  to  estimated  historical  reproduction  cost. 
Exhaustive  evidence  has  now  been  presented  by  the  defendant, 
showing  the  overhead  expenditures  incurred  in  large  hydroelectric 
developments  by  the  leading  hydroelectric  utilities  in  this  state. 

I  find  that  on  the  f  aets  of  the  preseni  proceeding  a  &ir  allow* 
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ance  to  be  made  herein  on  the  corrected  estimated  reproduction 
cost  of  the  hydroeleotric  steam  and  transmission  construction,  as 
estimated  by  J.  G.  White  &  Company,  would  be  as  follows  : 

For  one  year's  e<«fitructioii    20    per  cent. 

For  two  years*  construction   23i  per  cent. 

For  three  years'  construction 27    per  cent. 

In  other  cases,  these  percentages  might  be  excessive,  but  from 
the  evidence  in  this  proceeding  it  appears  that  the  unit  costs  used 
by  J.  Q.  White  &  Company  did  not  include  any  item  for  con- 
tingencies or  omissions,  or  for  portions  of  engineering  and  super- 
intendence, which  items  or  portions  thereof  are  frequently  in- 
cluded in  imit  prices.  Hence  higher  overhead  percentages  are 
being  used  herein  than  would  ordinarily  be  used. 

The  defendant  contends  that  the  Commission  was  not  justified 
in  making  deductions  from  the  cost  of  reproduction  of  liie  Electra 
properties,  as  reported  by  J.  Q.  White  &  Company.  An  analysis 
of  the  testimony  of  Mr.  N.  R.  Ellis,  presented  both  on  the  original 
hearing  and  on  the  rehearing,  convinces  me  that  a  considerable 
reduction  in  the  J.  G.  White  &  ^Company  estimates  should  be 
made.  The  deduction  on  the  base  cost  made  in  the  Antioch  Case 
was  $334,000.  A  careful  review  of  the  evidence  presented  on 
the  original  hearing  in  this  proceeding,  as  well  as  the  evidence 
presented  by  Mr.  Ellis  on  the  rehearing,  convinces  me  that  a  de- 
duction of  $333,012  should  be  made  from  the  J.  G.  White  & 
Company  base  cost  for  the  Electra  properties  in  determining 
their  fair  cost. 

[3,  4]  The  defendant  contends  that  the  Commission's  allow- 
ance for  working  capital,  in  connection  with  the  production  and 
transmission  system,  is  not  adequate.  The  item  "working  capi- 
tal" does  not  include  such  items  as  reserves  for  accnied  interest, 
taxes,  or  dividends,  or  capital  held  for  construction  purposes. 
The  Commission  ordinarily  allows  for  ^Svorking  capital"  an 
amoimt  equivalent  to  cover  two  months'  operating  expenses.  I 
see  no  reason  for  departing  from  this  practice  in  this  proceeding. 

[5]  On  the  rehearing,  the  defendant  offered  evidence  to  show 
liiat  the  Commission  erred  in  the  Antioch  Case  in  deducting  cer- 
tain lands  from  the  hydroelectric  system  on  the  ground  that  Uiese 
lands  were  nonoperative.  The  testimony  submitted  by  the  de- 
fendant on  the  rehearing  shows  conclusively  that  the  lands  thus 
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deducted,  being  proposed  reservoir  sites,  timber  lands,  or  exces- 
sive purchases  in  connection  veith  rights  of  v^ay,  are  nonoperative, 
as  found  by  the  Commission  in  the  Antioch  Case,  and  that  they 
should  be  deducted  from  the  operative  property  as  was  done  in 
that  case. 

[6]  In  the  Antioch  Case,  the  Commission  accepted  the  testi- 
mony of  the  defendant  with  reference  to  the  fair  value  of  its 
hydroelectric  lands.  Cross-examination  of  the  defendant's  wit- 
ness on  the  rehearing  in  the  present  proceeding,  however,  de- 
veloped clearly  the  fact  that  the  values  testified  to  by  him  are 
considerably  in  excess  of  the  fair  value  of  the  land  to  be  allowed 
in  rate-making  proceedings,  under  the  rules  established  by  the 
Supreme  Court  of  the  United  States  in  the  Minnesota  Rate  Cases 
{Simpson  v.  Shepard)  230  U.  S.  852,  57  L.  ed.  1511,  48  L.RA. 
(N.S.)  1151,  88  Sup.  Ct.  Rep.  729,  and  other  cases.  The  evi- 
dence on  the  rehearing  clearly  shows  that  the  defendant's  wit- 
ness gave  consideration  to  items  such  as  the  character  and  per- 
sonality of  the  seller,  which  ought  not  to  be  considered,  and  also 
that  he  added  to  the  fair  market  value  of  the  property  an  addi- 
tional amount  which  he  thought  the  owner  would  try  to  get  in 
excess  of  the  fair  market  value  of  the  land.  It  appears,  further, 
that  in  a  number  of  cases  he  reported  a  value  of  the  land  three  or 
four  times  the  price  actually  paid  for  it  two  or  three  years  ago. 
While  it  is  evident  that  additions  must  be  made  for  rights  of  way, 
as  shown  in  defendant's  exhibit  No.  44,  which  were  omitted  by 
the  company  in  the  Antioch  Case,  the  record  itself  shows,  on  its 
face,  that  substantial  reductions  must  be  made  trom  the  land 
values  claimed  by  the  def^idant 

[7]  From  the  testimony  of  Mr.  F.  Emerson  Hoar,  the  Com- 
mission's gas  and  electrical  engineer,  given  on  the  rehearing,  it 
appears  clearly  that  the  value  hitherto  allowed  for  the  Folsom 
plant,  in  accordance  with  J.  G.  White  &  Company's  estimate  of 
the  cost  to  reproduce  the  plant,  is  excessive.  On  the  basis  of  J.  G. 
White  &  Company's  estimate  of  the  cost  to  reproduce  the  property, 
this  cost  is  at  least  $455  per  kilowatt  of  maximum  demand,  this 
being  from  two  to  four  times  the  cost  of  the  defendant's  other 
plants.  The  evidence  shows  that  the  labor  on  the  canal  head- 
works  and  dam  was  largely  done  by  convict  labor,  at  50  cents  per 
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day.  Mr.  Hoar  testified  that>  in  his  opinion,  if  the  Folsom  plant 
did  not  exist  to-day,  it  would  certainly  not  be  built,  and  I  am  in- 
clined to  the  view  that  Mr.  Hoar's  opinion  is  correct  To  allow 
the  full  cost  of  the  estimated  reproduction  of  tdiis  plant  at  present- 
day  wages  as  estimated  by  J.  G.  White  &  Company,  in  establish- 
ing rates,  would,  in  my  opinion,  be  unfair  and  unreasonable. 

[8]  Railroad  Oommission's  exhibit  No.  Z,  on  rehearing,  shows 
that  a  large  portion  of  the  land  of  the  Oakland  steam  plant  is  used 
for  local  purposes,  and  not  for  general  steam  production  and  trans- 
.mission  purposes.  The  amount  allowed  in  the  original  decision 
herein  under  the  head  of  production  and  transmission  should  be 
reduced  from  $209,259  to  $95,390. 

Similarly,  three  fifths  of  the  landed  capital  and  power-plant 
buildings  and  general  structures  of  the  San  Jos6  steam  plant 
should  be  charged  locally,  instead  of  being  included  in  the  prop- 
erty devoted  to  production  and  transmission. 

[9]  The  following  property  is  herein  chargeable  to  production 
and  transmission: 

(1)  The  entire  hydroelectric  system,  including  the  eight  oper- 
ative hydroelectric  plants  with  all  lands,  reservoirs,  canals,  and 
other  property  used  in  connection  with  the  production  of  en^gy, 
and  also  all  substation  equipment  installed  in  these  plants  and  in- 
cluded in  account  "So.  102  of  the  defendant's  classification  of  ac- 
counts. 

(2)  The  steam  plants  located  in  San  Francisco,  Oakland, 
Sacramento,  and  San  Jose. 

(3)  The  entire  transmission  pole  and  tower  lines,  the  Cordelia 
substation,  and  the  transmission  substation  equipment  in  the  fol- 
lowing main  switdiing  substations:  Nicolaus,  Davis,  South 
Tower,  Ridge,  Hurdlyn,  Mission  Sani  JosS,  Redwood,  and  Moon- 
tain  View. 

(4)  The  main  telej^ne  system,  with  the  exception  of  that  part 
of  the  system  which  is  located  in  distribution  systems  and  sub- 
stations and  also  the  part  used  in  connection  with  defendant's 
irrigation  systems. 

(5)  A  part  of  the  head  office,  all  department  general  capital, 
electric  general  capital,  and  suj^ly  department  capital  prorated 
on  the  capital  basis. 
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The  defendant  contends  that  its  steam  plants  should  be  charged 
to  the  cities  in  which  they  are  respectively  located,  and  should 
not  be  included  in  the  general  production  and  transmission 
capital,  on  the  basis  that  they  are  primarily  for  the  insurance  of 
continuity  of  service  in  their  respective  cities. 

The  evidence  shows  that  the  major  porticm  of  the  output  of  the 
San  Francisco  and  Oakland  steam  plants  is  used  locally,  only  a 
small  portion  being  delivered  to  the  transmission  system,  and  that 
the  Sacramento  and  San  Jose  steam  plants  deliver  no  energy  to 
the  transmission  lines.  None  of  these  plants,  however,  unless, 
possibly  the  San  Francisco  plant,  are  operated  for  the  greatest 
local  economy  of  cost.  The  plants  are  operated  primarily  for  the 
system  efficiency.  During  1913,  when  the  water  supply  was  low, 
the  output  of  the  Sacramento,  Oakland,  and  San  Jose  steam 
plants  to  supplement  hydrodectric  energy  was  about  49,000,000 
kilowatt  hours,  while  in  1914,  when  the  supply  of  water  was  more 
ample,  the  same  plants  generated  less  than  10,000,000  kilowatt 
hours,  and  the  output  of  the  San  Francisco  plant  was  reduced 
approximately  23,000,000  kilowatt  hourst 

While  the  steam  plants  have  a  certain  local  desirability  be- 
cause of  their  guaranty  to  an  extent  of  continuity  of  local  service, 
they  are  not  operated  for  local  economy,  as  already  stated,  but 
rather  for  system  economy.  It  appears  only  reasonable  to  consid- 
er aU  the  production  plants  as  feeding  into  one  pool  from  which 
the  energy  is  then  taken,  the  steam  plants  relieving  the  hydro- 
electric plants  during  the  low-water  seasons. 

This  Commission's  gas  and  electrical  dq^artmemt  is  strongly  of 
the  opinion  that  these  steam  plants  should  be  charged  to  the  gener- 
al production  and  transmission  syst^n.  The  department  takes 
the  position  that  it  is  immaterial  whether  these  steam  plants  feed 
energy  directly  to  the  transmission  lines,  or  whether  they  merely 
serve  to  relieve  the  transmission  lines  so  as  to  permit  the  hydro- 
electric energy  to  be  distributed  elsewhere.  The  steam  plants  are 
all  connected  up  to  the  general  transmission  system.  While  the 
matter  is  not  entirely  free  from  doubt,  I  am  content  to  adopt  the 
view  of  the  gas  and  electrical  department.  As  this  Commission 
now  has  jurisdiction  over  the  rates  charged  by  dei^idant  in  its 
entire  territory,  the  defendant  will  not  be  injured  as  long  as  this 
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same  disposition  of  the  matter  is  followed  in  the  establishment  of 
all  the  company's  rates  over  different  portions  of  its  system. 

The  company  contends  that  the  allowance  for  depreciation  in 
the  Antioch  Case  is  not  sufficient.  After  a  careful  re-examination 
of  this  subject^  bearing  in  mind  the  relationship  between  main- 
tenance  and  depreciation  and  the  charges  actaally  made  for  depre- 
ciation  by  the  defendant,  and  the  amoimts  set  aside  by  the  defend- 
ant for  reserves,  I  have  reached  the  conclusion  that  the  amount 
hitherto  allowed  is  not  sufficient,  and  that  the  sum  of  $277,110 
should  be  allowed  under  the  head  of  depreciation  on  Hie  defend- 
ant's production  and  transmission  systems.  This  allowance  repre- 
sents an  increase  of  ipproximately  10  per  cent  over  that  made  in 
the  Antioch  Case.  It  will  be  expected,  of  course,  that  when  the 
Commission  makes  an  allowance  for  depreciation,  the  utility  will 
actually  set  aside  this  amount  in  its  depreciation  fund  and  will 
credit  to  the  fund  all  returns  accruing  to  it. 

[10]  Claims  are  made  by  the  company  for  fire  insurance  re- 
serve and  casualty  insurance  reserve  considerably  in  excess  of 
the  amounts  necessary  for  these  purposes  as  shown  by  the  defend- 
ant's experience  during  the  last  few  years,  and  in  excess  of  the 
amounts  set  up  by  the  defendant.  On  the  other  hand,  the  defend- 
ant should  not  be  prejudiced  by  carrying  its  own  reserves.  The 
subject  is  a  difficult  one,  to  which  the  Commission  intends  to  give 
special  consideration  in  the  case  of  San  Francisco  County  v. 
Pacific  Gas  &  E.  Co.  involving  the  defendant's  gas  rates  in  San 
Francisco,  which  case  is  now  pending.  For  the  purpose  of  the 
present  proceeding,  I  am  satisfied  that  substantial  justice  will  be 
done  if  an  allowance  of  $20,000  is  made  for  fire  insurance  reserve 
and  $17,350  for  casualty  insxirance  reserve,  in  connection  with 
defendant's  production  and  transmission  systems. 

[11]  Defendant  contends  that  the  Commission  erred  in  the 
Antioch  Case  in  apportioning  the  cost  of  producing  and  trans- 
mitting ener^  as  between  the  demand  charge  and  the  energy 
cha^e.  Defendant  cont^ids  that  practically  all  expenses  other 
dian  the  cost  of  fuel  diould  be  considered  as  a  demand  cost,  and 
that  the  energy  cost  should  include  little  additional  to  the  cost  of 
fuel.  Whatever  merit  defendant's  contention  may  have  in  theory, 
their  adoption  would  result  in  rates  which,  from  a  practical  point 
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of  view,  are  in  many  instances  impossible.  The  demand  costs 
would  be  in  excess  of  what  a  number  of  classes  of  consumers  could 
possibly  pay.  I  am  of  the  opinion  that  the  method  used  by  the 
Commission  in  the  Antioch  Case,  with  slight  modifications,  will 
produce  a  fairer  and  more  reasonable  segregation  of  the  return 
for  the  serviee  between  the  different  classes  of  service.  The  re- 
turn for  service  will  be  segregated  between  the  items  of  demand 
and  energy,  as  follows: 

Demand.  Energy. 

Interest.  Operating  expense. 

Depreciation.  Casualty  insnranoe. 

Maintenance.  General  expense  (prorated). 

Fire  insurance.  Taxes  (part). 
Taxes  (part). 

[12]  The  defendant  further  contends  that  the  Commission 
erred  in  its  method  of  prorating  general  expense  to  the  production 
and  transmission  systems.  Defendant  contends  that  this  general 
expense  should  be  prorated  on  the  basis  of  number  of  consumers 
instead  of  on  the  basis  of  investment  used  by  the  Commission. 
Upon  the  basis  contended  for  by  defendant,  none  of  the  general 
expense  would  be  chargeable  to  the  production  and  transmission 
system,  although  it  is  evident  that  a  part  of  the  gCDcral  expense 
should  be  charged  to  the  operation  of  this  part  of  defendant's 
system.  On  the  other  hand,  striking  inconsistencies  also  appear, 
resulting  from  a  segregation  of  the  general  expense  on  the  basis 
of  investment.  Thus,  by  the  use  of  this  method,  there  is  charged 
to  the  hydroelectric  system  approximately  one  fifth  of  the  total 
general  expense  of  defendant's  entire  system,  although  the  direct 
operating  expenses  in  connection  with  this  part  of  the  system 
amount  to  less  than  4  per  cent  of  the  total  expense.  While  I  am 
adhering  to  the  method  heretofore  employed  by  the  Commission,  I 
am  frank  to  say  that  it  may  be  possible  hereafter  to  devise  some 
method  of  apportionment  of  general  expense  which  will  be  more 
satisfactory  both  to  the  defendant  and  to  the  Commission.  Here, 
again,  the  defendant  will  not  suffer  loss,  for  the  reason  that  tiie 
Commission  has  jurisdiction  over  all  its  rates,  and  will,  of  course, 
see  to  it  that  the  defendant  receives  a  reasonable  return  on  its 
entire  business. 

The  following  table  shows  the  co«t  of  power,  including  profit, 
at  the  high-tension  terminals  of  the  distribution  substations  as 
estimated  for  the  year  1915,  on  the  basis  of  normal  conditi<His: 
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The  foregoing  table  divides  the  cost  of  power  as  between  de- 
mand costs  and  energy  costs  in  the  method  hea^inbefore  indicated, 
and  shows  a  cost  for  power  at  the  high-tension  terminals  of  the 
distribution  substations  for  1915,  amounting  to  $4,783,313. 

The  following  table  shows  the  cost  of  power  as  charged  to  the 
San  Jose  district  substations  for  the  year  1916,  on  the  same  basis. 

TABLE  NO.  II. 
Cost  of  Power  to  San  Jos^  District  Substations,  1015. 
Kw.  simultaneous  demand )     ^^x;^^  ^„^4.^^    t        128,000  kw. 
Kw.  substation  demand..  }     *intire  system    |        168,200  kw. 

Kw.  hr.  deliverable  to  substations 697,300,000  kw. 

Demand  cost  per  kw.  simultaneous  demand 121.0681 

Demand  cost  per  kw.  substation  demand   10.0278 

Energy  cost  per  kw.  hr.  of  substation  input 0.0034948 

Total  cost  per  kw.  hr.  average 0.0080083 

Charged  to  San  Jos6  district: 

San  Jos6  district  estimated  maximum  demand    10,250  kw. 

San  Jo84  district  estimated  substation  input 32,318,912  kw.  hrs. 

Case  No.  1. 

Demand  cost  at  $16.0278  per  kw.  of  substation  demand $164,285.00 

Energy  cost  at  $0.0034948  per  kw.  hr.  of  substation  imput  . . .       112,948.00 

Total  at  $0.0085781  per  kw.  hr.  average  San  Jos^  district    $277,233.00 
Case  No.  2. 

Energy  cost  at  $0.0080083,  average  entire  system $258,819.00 

It  thus  appears  that  the  average  total  cost  per  kilowatt  hour  of 
electric  energy  delivered  at  the  high-tension  terminals  of  the  dis- 
tribution substations  of  defendant  on  the  basis  hereinbefore 
specified  is  $0.0080083,  The  demand  cost  per  kilowatt  simul- 
taneous demand  is  $21.0681;  the  demand  cost  per  kilowatt  sub- 
station demand  is  $16.0278;  and  the  energy  cost  per  kilowatt 
hour  of  substation  input  is  $0.0034948.  The  total  cost  of  electric 
energy  delivered  at  the  high  tension  terminals  of  the  distribu- 
tion substations  in  the  San  Jos6  district  for  the  year  1915  is 
$277,233  under  case  No.  1  and  $258,899  under  case  No.  2. 

£.    San  Jose  District 

The  electric  service  in  the  San  Josfi  district  comprises  com- 
mercial and  residence  lighting,  street  lighting,  industrial  power, 
agricultural  power  for  irrigation  in  the  rural  territory,  and  rail- 
way power  supplying  the  San  Jose  street  railways  and  the  Pen- 
insula Interurban  Railway  system.  The  following  table  shows 
the  estimated  consumers,  connected  load,  sales,  and  revenue  for 
the  year  1915 : 

P.U.R.1916B. 
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TABLE  NO.  IIL 
SBiimated  Consumers,  Connected  Load,  Sales,  and  Revenue  for  San  Jos^ 

District. 


Class  of  service 


Residence  lighting 

Commercial  lighting 

Industrial  power 

Agricultural  power 

Street  lighting t 

City  of  Santa  Clara 

Railway 

Gas  department 


Totals 


CoDsniners 


6,826 

1,602 

408 

620 

12 

1 

16 


8,604 


Ooimected 

load 
kUowatt 


6,116 

3,492 

4,690 

10,405 

*320 

*180 

*3,630 


27,733 


Sales. 

kilowatt 

hours 


1,231,480 

2,541,000 

2,852,000 

6,836,500 

705,000 

617,000 

11,000,000 

37,200 


26,819,130 


Revenae 


$190,411 

61,603 

140,811 

33,919 

8,870 

121,000 

372 


$566,986 


*  Main  mum  demand. 

The  San  Jose  district  comprises  the  cities  hi  San  Jos6,  Los 
Gatos,  Mountain  View,  Sunnyvale,  Santa  Clara,  and  Alviso,  and 
unincorporated  territory  adjacent  thereto,  including  all  of  Santa 
Clara  county  with  the  exception  of  Mayfield,  Palo  Alto,  and  con- 
tiguous territory,  included  in  defendant's  Redwood  district. 

Defendant  has  a  monopoly  of  the  electric  business  in  the  San 
Jos6  district  The  district  is  compact,  and  the  cost  of  service 
should  be  very  reasonable.  t 

[13]  The  valuation  prepared  by  Mr.  G.  R.  Kenny,  formerly 
connected  with  this  Commission's  gas  and  electrical  department, 
which  valuation  was  prepared  with  great  care,  will  be  used  herein. 
In  accordance  with  Mr.  Kenny's  segregation,  three  fifths. of  the 
value  of  the  lands,  appliances,  and  general  structures  of  the  San 
Jose  steam  plant  has  been  included  under  the  head  of  local  dis- 
tribution capital.  The  overhead  charge  for  interest  during  con- 
struction has  been  reduced  to  1  per  cent,  for  the  reason  that  this 
property  has  almost  entirely  been  installed  during  operation,  and 
tiie  unit  costs  were  based  upon  actual  costs,  and  the  period 
during  construeticsi  was  short.  In  addition,  the  Commission  is 
allowing  interest  on  average  additicms  and  betterments  for  the 
year  smd  on  material  and  supplies. 

Defendant  has  questioned  the  allowance  of  $87,020.04  hereto- 

iore  allowed  by  the  Commission  for  working  capital  in  connec- 

ti<Mi  with  its  electric  business  in  the  San  Jose  district    Defendant 
P.U.R.19ieB. 
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contends  for  an  allowance  of  $68,060,31  for  the  items  of  cask, 
material,  and  supplies,  and  accounts  receivable,  less  consumers' 
advances.  The  item  of  materials  and  supplies  might  not  be  m- 
eluded,  as  interest  on  this  item  is  later  charged  to  capital  account 
Accoimts  receivable  less  consumers'  advances  might  be  ccmsidered 
as  a  part  of  working  capital,  on  the  facts  of  this  case,  if  accounts 
payable  were  deducted.  I  see  no  reason  for  departing  from  the 
basis  of  two  months'  operating  expenses,  regularly  allowed  by 
the  Commission,  and  shall  use  the  siun  of  $40,000  for  working 
capital,  material,  and  supplies,  in  connection  with  defendant's 
electrical  business  in  the  San  Jose  district. 

The  rates  for  street  lighting  set  forth  in  the  order  herein  are 
based  in  large  part  on  the  complete  and  detailed  report  which  was 
prepared  by  Mr.  Piatt,  one  of  the  defendant's  witnesses,  and  sub- 
mitted on  the  rehearing  herein, 

[14]  The  allowance  heretofore  made  for  depreciation,  includ- 
ing both  physical  depreciation  and  functional  depreciation,  I  con- 
sider to  have  been  too  small.  After  a  careful  re-examination,  I 
am  satisfied  to  allow  $40,035,  on  the  6  per  cent  sinking-fund 
basis. 

The  following  table  shows  the  estimated  historical  reproduction 

cost  of  defendant's  property  devoted  to  its  electric  business  in  the 

San  Jose  district  as  of  December  81, 1914,  including  an  allowance 

of  $75,000  for  new  construction  capital,  $40,000  for  working 

capital,  materials,  and  supplies,  and  a  pro  rota  of  all  departments' 

general  capital: 
P.U.R.1916B. 
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TABL8  NO.  IV. 

Estimated  mstorica)  Rq>rodaclioii  Cost— San  Jos«  District,  DMember  31, 

1914. 


Commer- 
cial Ught 
and  power 
exclusively 

Street 

lighting 

exclusivelT 

Railway 

power 

exclusively 

All 

clanes, 

not 

segregated 

Total 
reproduc- 
tion cost 

Snbfitatlons- 
LandB 

•20,864 

22.068 

3.239 

62.966 

2.U7 

•20,864 

SubstfttioD  bulldlim 

82.488 

21.521 

G^eneral  structures 

8.289 

Substation  equipmeot 

Miscellaneous  equipment 

89,812 

612.748 

•64,024 

159,087 
2,117 

expezwes         r , ,      ,.,-,-.■,,, 

780 

780 

Total  subfltatioiia. 

841.750 

•12,748 

•54,804 

•101.261 

•210,558 

Distribution- 
Lands            

I5.518 

•6.188 
7,994 

•11,701 

7.994 

Poles  and  fixtures 

205,856 
212.283 
2.634 
41.107 
28.665 
14.406 
9.878 

*S36,484 
19,910 

941340 

Wire  and  insulators 

282.198 

Tjlne  switches,  etc, , » - . .  ^  - 

2,684 

Overhead  serriees 

41.197 

Underground  conduits 

TTndenrround  cables , .  ^ . . 

28,665 

14.822 

29,228 

Underground  services 

Arc  lamps,  etc 

9.378 

81.594 

161 

1.452 

81,594 

Ellectroliera  and  brackets 

164 

Pole  tjpe  transtormers 

Meters 

iS7,i68 

6.678 

103.617 

288,615 

5.678 

108,617 

Tools  and  annUanceB 

2.222 

2,W? 

Horses  and  wagons 

345 
12.454 

34.5 

Autos,  etc..            

2,000 
2,189 

665 

14.454 

Furniture  and  flxtores 

2.139 

Undistributed      construction 
expenses             ....    ...... 

8.978 

51 

4,689 

Total  distributloo 

1877.657 

•104.477 

•21.208 

•1,003,342 

Mlwellaneoos- 
Ck>mmercia1  arcs 

1859 
7.028 

•359 

Squipment    on     consmners' 
premttes 

7.028 

Toia]  iDi>Mdlane<Kia 

I7J82 

•7,382 

enndSaBJontdiitrlot 

•026.789 

•U7,220 

•M3M 

•122,469 

•1,221,282 

Other  capital  prorated— 
General  capital,  electrial  de- 
partment   

•1.067 
2,818 
840 
8,968 
4.000 
2.000 
1,509 

41,067 

2318 

AD  departments,  landed 

840 

8.968 

OoDstructiOD  capital ..  T ...... . 

fTO.OOO 
12.000 
28.000 

•1,000 

1.000 

500 

75,000 

Working  ospttal 

16,000 

Kateri^  and  snppllea 

26,000 

Total  other  capital 

1106.000 

•2,500 

•16.678 

•123.178 

araad  total  oapllal 

11,081.789 

•119,730 

•64,804 

•188.147 

•1,844.460 

*  Inelodes  pro  rata  of  jointly  used  poles. 

It  is  impossible  to  ascertain  the  original  cost  of  this  property. 
The  total  estimated  historical  reproduction  cost  as  of  December 
81,  1914:,  is  $1,844,460. 

.  The  following  table  shows  the  capital,  cost  of  service,  and  per- 
tinent statistics  in  connection  with  the  San  Jose  district  for  the 
year  1915,  on  the  basis  of  normal  averaise  conditions : 
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TABLE  110.  V. 

Capital,  Cost  of  Serviee,  and  StatiBtieB»  San  Joe^  District^  1015. 

Capital — 

General — all  classee  of  serviee  $138,147.00 

Commercial  light  and  power  1,031,789.00 

Street  lighting   119,720.00 

Railway 54,804.00 


Total 

$1,344,460.00 

Cost  of  services,  Including  profit 

Demand 

Enerjry 

Oonsomen 

Total 

(a)  Transmission  and  local— 
Prodnction  cost 

$164,285 
157,794 

$112,948 
54,368 

"$49,863' 

$277,233 

Local  cost 

261,465 

Total 

$822,079 

$167,316 

$49,303 

$538,698 

(b)  Segregated  to  classes- 
Residence    and    commer- 
cial lighting 

$  72,378 

172,644 
2,947 

$26,052 

66,794 
4,254 

$43,166 

5,974 
6 

$141,596 

245,412 

7,207 

Individual    and     agricnl- 
toral  powers 

Santa  Clara 

Subtotals 

$247,969 
21,637 
52,473 

$97,100 

8,315 

61,901 

$49,146 
70 
87 

$594,215 

30,022 

114,461 

Street  liehting 

Railway 

Totals 

$322,079 

$167,316 

$49,303 

$538,698 

Statistics  (estimated)  — 

(a)   Electric  system  substation  demand 168,200  kw. 

Electric  system  substation  input 597,300,000  kw.  hr. 

Local  districts — 

Maximum  demand    10,250  kw. 

Input  32,318,912  kw.  hr. 

Sales    25,849,130  kw.  hr. 

Efficiency 80  per  cent 


Olaw 
<lemaDd 


Ooimected 
load 


Con- 


Sales. 
kw.hr. 


(b)  Residence  lighting. . . 
Commercial  lightmg . 
Agricnltarai  power. . 
Industrial  power...., 
Santa  Clara , 


l^btotals 

Street  lighting 

Railway  power 

Company  ase**-«leetrio . 
Company  ose^gas 


Totals. 


}2,400kw.{ 

[8,850  kw.-j 
180  kw. 


5,116  kw. 

3,492  kw. 

13,950  h.p. 

6,283  h.p. 

n80kw. 


5,826 

1,602 

620 

1 


1,231,480 
2,541,000 
6,835,500 
2,852,000 
617,000 


10,930  kw. 

320  kw. 

3,630  kw. 


23,883  kw. 

*320kw. 

*3,630kw. 


8,457 
12 
15 


14,076,930 
705,000 

11,000,000 
30,000 
87,200 


14,680kw. 


8^484 


35,849,130 


*  Maximum  demand. 
P.U.R.1916B. 
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As  will  be  observed,  the  total  fair  retam  for  service,  including 
interest  on  the  investment,  depreciation,  and  maintenance  and 
operation,  properly  chargeable  to  the  San  Joa6  district  cm  the 
basis  of  a  normal  year's  conditions,  nsing  the  number  of  con- 
sumers and  the  connected  load  for  the  year  1915^  is  found  to  be 
the  sum  of  $538,608. 

S.  BcUes  and  Return  Therefrom. 

After  a  careful  reexamination,  using  the  evidence  introduced 
at  the  rehearing,  in  addition  to  the  evidence  originally  presented, 
I  find  as  a  fact  that  the  rates  set  forth  in  the  order  herein  are  just 
and  reasonable  rates,  and  that  the  defendant's  present  rates,  in 
so  far  as  they  differ  from  the  rates  herein  established,  are  unjust 
and  unreasonaUei 

[15]  Defendant  has  objected  to  the  form  of  rate  heretofore 
established  under  schedule  A  for  general  lighting  and  commer- 
cial lighting,  which  rate  was  as  follows: 

First    20  kilowatt  Ikours  per  month    7  cdnts  per  kw.  hr. 

Next  830  kUowatt  hours  per  montii    4  cents  per  kw.  hr. 

Over  350  kilowatt  hours  per  month    3  cents  per  kw.  hr. 

Minimum  charge $1.00  per  meter  per  month 

After  careful  consideration,  I  can  see  no  reason,  unless  it  is 
thought  necessary  and  desirable  at  this  time  to  effect  a  further 
reduction,  why  the  Commission  should  not  adhere  to  these  rates 
and  the  form  of  the  schedule.  It  should  be  noted  that  this  sched- 
ule embodies  rates  which  apply  to  \)oth  domestic  and  commer- 
cial lighting  as  well  as  to  miscellaneous  small  cooking  and  heat- 
ing appliances  and  to  small  motors.  The  Commission  intends 
to  accomplish  a  reasonably  equitable  distribution  of  the  cost  of 
service  as  between  individual  consumers  and  classes  of  consumers. 
The  only  objection  which,  in  my  opinion,  could  be  made  with 
show  of  reason  against  these  rates  is  that  the  resulting  revenue 
will  apparently  be  considerably  in  excess  of  the  cost  of  service  to 
the  classes  of  consumers  affected  in  addition  to  providing  for  a 
liberal  return  on  the  investment  necessary  to  serve.  While  there 
is  considerable  question  as  to  the  equity  of  placing  the  burden, 
created  by  service  supplied  to  one  class  of  consumers  which  in  it- 
self may  not  be  able  to  yield  an  ad^uate  return  upon  other  and 
more  fortunately  situated  classes,  still  I  feel  that^  under  present 
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oonditionB,  the  lighting  rates  should  be  unifonn  throughout  the 
entire  San  Jos6  district,  and  should  be  such  that  the  return  to  the 
utility,  considering  that  district  as  a  whole,  shall  be  ample. 

I  am  convinced  that  if  the  rates  charged  by  Pacific  Gas  & 
Electric  Company  to  its  agricultural  power  consumers  in  the  San 
Jose  district  are  materially  increased,  the  result  would  be  that  a 
considerable  part  of  this  business  would  be  lost  to  gasolene  en- 
gines. While  I  am  of  the  opinion  that  each  class  of  bufliness 
should  at  least  yield  a  revenue  such  as  would  not,  under  average 
conditions,  create  an  additional  burden  upon  the  other  classes 
of  consumers,  it  does  not  necessarily  follow  that  all  classes  of  serv- 
ice should  show  the  same  degree  of  profit  or  yield  the  same  per- 
centage of  return  as  every  other  class. 

While  it  appears  from  the  segregation  of  eosts  hereinbefore 
made  that  tibe  residence  and  lighting  business  will  produce  a  net 
revenue  materially  in  excess  of  its  segr^ated  charge,  it  by  no 
means  follows  that  the  same  conclusion  would  be  true  if,  throu^ 
an  increase  in  the  rates  for  agricultural  power,  defendant  should 
lose  a  considerable  part  of  this  class  of  business.  Under  present 
conditions,  however,  as  long  as  the  defendant  retains  its  agricul- 
tural power  load,  the  rates  herein  established  for  residence  aud 
conmiercial  lighting  consumers  unquestionably  will  return  rev- 
enue considerably  in  excess  of  the  cost  of  service,  including  inter- 
est on  the  investment,  depreciation,  and  maintenance  and  oper- 
ating expenses. 

The  schedule  of  rates  prescribed  in  the  order  herein  for  resi- 
dence and  commercial  lighting  contemplates  that  Pacific  Gas  & 
Electric  Company  shall  continue  its  established  policy  of  fur- 
nishing at  its  own  expense  service  wires  and  connections  from  its 
street  mains  to  the  first  point  of  support  on  the  premises  of  the 
consumers,  and  that  the  company  will  continue  to  make  connec- 
tions and  reconnections  without  cost  to  the  consumer. 

Defendant  has  made  certain  representations  with  reference  to 
three  changes  in  its  agricultural  and  other  power  schedules  ap- 
pearing in  subsection  4  of  the  order  of  August  28,  1914.  Certain 
modifications  have  been  made  in  subsection  4,  as  will  appear  in 
the  order  herein. 

The  following  table  shows  the  estimated  revenue  under  the 
rates  herein  established : 

P.U.R.1916B. 
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As  shown  in  the  foregoing  table^  the  Commission  estimates 
that  the  revenue  which  will  be  secured  during  the  first  year  under 
the  rates  herein  established,  together  with  the  revenue  from  the 
rates  now  in  effect  on  the  defendant's  other  class  of  service  in  the 
San  Jose  district,  on  the  basis  of  a  normal  average  year,  will  be 
$556,986,  from  which  revenue  the  sum  of  $1,200  is  subtracted 
for  uncoUectable  accounts,  leaving  a  total  revenue  of  $555,786,  as 
contrasted  with  a  total  estimated  fair  return  of  $538,698,  as 
shown  in   table  No.  V. 

The  following  table  shows  the  segr^ation  of  charges  to  the 
various  classes  of  business  on  the  basis  hereinbefore  indicated: 

P.U.R.1916B. 
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Defendant's  brief  submits  the  following  table  of  figures  wifli 
reference  to  revenue  and  cost  for  the  year  1914: 

TABLE  NO.  VIII. 

Pacific  Gas  and  Electric  Company's  Estimate  of  Revenue  and  Cost  for  1914. 

Gross  revenue— per  exhibit  No.  43 $626,621.91 

Costs: 
Total  costs,  exclusive  of  interest,  depreciation, 

and  cost  of  power,  as  per  exhibit  No.  43 $140,713.60 

Depreciation,  4  per  cent,  San  Francisco  basis,  ob- 
tained by  applying  life  tables  on  pages  168 
and  169  of  transcript  of  evidence  to  valuation 

in  exhibit  No.  43 60,628.00 

Cost  of  power  from  transmission: 

Kw.  demand  and  kw.  hrs.  from  exhibit  No.  32. 

Demand  and  energy  charges  from  exhibit  No.  52. 

9,540  kw.  at  $24.47   $233,443.80 

27,611,036  kw.  hrs.  at  $0.000917     . .     25,319.32 
126,000  kw.  hrs.  from  Palo   Alto 
11   K.V.  line  at  average 
cost  $0.009372 1,180.87 


$269,943.99 
Total  costs,  exclusive  of  interest  on  local  capital 461,286.59 


Net  return  available  for  interest  on  local  capital $64,336.32 

Total  valuation,  December  31,  1914,  exclusive  of  going-concem 

value,  franchises,  and  other  intangibles $1,663,317.42 

Per  cent  return • 4.14  per  cent 

This  estimate  should  be  revised  as  shown  in  the  following  table : 

TABLE  NO.  IX. 

Corrected  Estimate  of  Pacific  Gas  &  Electric  Company  for  Revenue  and 

Cost,  1914. 

Gross  revenue $5)26,621.91 

Operating  expenses,  less  cost  of  maintenance  and 

operati<Hi  of  steam  plant $130,659.73 

Depreciation  at  6  per  cent  San  Francisco 40,000.0d 

Cost  of  power  from  transmission  to  substation : 

9,540  kw.  at  $16.03   $152,926.00 

27,611,036  kw.  hrs.  at  $0.00350    96,638.00 

126,000  kw.  hrs.  Palo    Alto    11    K.V. 

line  at  $0.0094  1,184.00 

$250,748.00 

Less  taxes  at  6^  per  cent 13,164jD0 

Net  cost  from  transmission   «...  237,684.00 


Total  cost,  exclusive  of  interest  on  local  capital $408,243.73 

Net  return  available  for  interest $117,378.18 

Total  investment,  excluding  steam  plant,  included  in  producticm, 

December  31,  1914 $1,269,460.00 

Net  return,  per  cent  ;.* 9.24  per  cenv 

4.    Extensions, 

In  the  decision  of  August  ^8,  1914^  heirein,  the  Conunission 
drew  attention  to  the  authorities  holding  that  it  is  generally  thd 
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duty  of  a  gas  or  electric  utility  having  a  general  franokise  au- 
thorizing it  to  use  the  streets  of  a  municipality,  to  make,  at  its  own 
expense,  all  extensions  necessary  to  serve  customers  within  such 
municipalities.  While  excepti(ms  may  exist  to  this  general  rule, 
the  rule  itself  was  clearly  established  by  the  Supreme  Court  of 
the  United  States  in  Russell  v.  Sebastian,  238  TJ-  S.  195,  58 
L.  ed.  912,  L.E.A.— ,  — ,  34  Sup.  Ot  Rep.  517,  Ann.  Cas. 
1914C,  1282,  decided  on  April  6, 1914. 

Subsequent  to  the  decision  of  August  28,  1914,  herein,  the 
Commission  has  made  further  careful  inquiry  into  the  entire  sub- 
ject of  extensions  by  public  utilities,  as  will  appear  from  the  de- 
cision of  August  12, 1915,  in  case  No.  683,  Re  Water,  Gks,  Elec- 
tric &  Telephone  Utilities  Requiring  Deposits.  Particular 
attention  is  drawn  to  rules  15  and  16,  as  established  by  this  Com- 
mission, referring  to  extensions.    Rule  15  reads  as  follows: 

"A  water,  gas,  electric,  or  telephone  utility  whidi  operates 
under  a  general  franchise  authorizing  the  occupancy  of  all  the 
streets  of  a  municipality  shall  make,  at  its  own  expense,  such 
street  extensions  as  may  be  necessary  to  serve  applicants;  pro- 
vided, that  in  any  case  in  which  the  construction  of  an  extension 
at  the  utility's  sole  cost  will  in  its  opinion  work  an  undue  hard- 
ship upon  the  utility  or  its  existing  consumers,  the  matter  may  be 
submitted  to  the  Commission  as  provided  by  §  36  of  the  Public 
Utilities  act,  unless  satisfactorily  adjusted  by  an  informal  appli- 
cation to  the  Commission." 

On  the  rehearing,  Mr.  F.  Emerson  Hoar  testified  that  on  a 
careful  consideration  of  all  the  conditions  surrounding  the  service 
of  electric  energy  by  the  defendant,  it  is  entirely  reasonable,  in 
his  opinion,  to  require  the  defendant  to  make,  at  its  own  expense, 
such  extensions  as  are  necessary  to  serve  all  intending  customers 
for  residence  and  commercial  service  in  the  city  of  San  Jose,  the 
city  of  Mountain  View,  and  the  city  of  Los  Qatos.  Mr.  Hoar  was 
not  prepared  to  express  a  definite  opinion  with  reference  to  the 
city  of  Sunnyvale.  I  find  from  the  testimony  that  each  munici- 
pality should  be  regarded  as  a  unit,  and  that  it  is  just  and  reason- 
able to  require  defendant  to  make,  at  its  own  expense,  such  exten- 
sions as  are  necessary  to  serve  intending  customers  within  the 
limits  of  the  municipalities  of  San  Jose,  Mountain  View,  and 

Los  Gatos.  In  addition  to  this  finding,  I  also  find  that  it  is  just 
P.U.R.1916B. 
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and  reasonable  to  require  defendant  to  make^  at  its  own  expense, 
the  eztensionB  necessary  to  serve  R  J.  Sullivan  and  F.  CShiveriel 
(informal  cconplaints  i(o.  2988  and  ISo.  4402),  and  O.  M.  Lan- 
ham  (informal  complaint  Ko.  2985),  in  the  cit^  of  San  Jose. 
I  find  that  the  defendant  has  already  voluntarily,  at  its  own  ex- 
pense, made  the  other  extensions  testified  to  as  being  desired 
within  the  city  of  San  Jose. 

In  the  matter  of  extensions  v^ithin  unincorporated  territory, 
reference  is  made  to  rule  No.  16,  established  by  Ais  Commission 
in  case  No.  683,  and  reading  as  follows : 

"A  water,  gas,  electric  or  telephone  utility  shall  make  such 
reasonable  extensions  in  unincorporated  territory  at  its  own  ex- 
pense, as  it  can  agree  upon  with  the  applicant  for  service;  pro- 
vided, that  in  any  case  in  which  the  construction  of  an  extension 
at  the  utility's  sole  expense  will  in  its  opinion  work  an  imdue 
hardship  upon  the  utility  or  its  existing  consumers,  the  matter 
may  be  submitted  to  the  Commission  as  provided  by  §  36  of  the 
Public  Utilities  act,  unless  satisfactorily  adjusted  by  an  informal 
application  to  the  Commission." 

From  the  evidence  in  this  oase,  I  find  that  the  def^oidant 
should,  at  its.  own  expense,  construct  the  extensions  necessary  to 
serve  C.  R  Kemble  of  Cupertino  (informal  complaint  No.  1212), 
M.  J.  Lyon,  near  Los  Gutos  (informal  complaint  No,  1857)  and 
E.  R.  Neil,  near  Los  Altos  (informal  complaint  No.  2975).  The 
defendant  has  already  made  a  number  of  extensions  in  unincor- 
porated territory,  referred  to  in  the  testimony  herein.  With 
reference  to  the  remaining  extensions  testified  to  but  not  herein 
specifically  referred  to>  I  am  jaot  prepared  to  recommend  that 
these  extensions  be  made  by  the  defendant  at  its  sole  expense. 
If  any  of  these  parties  still  desire  service  from  the  defendant, 
they  may  bring  the  matter  further  to  the  Commission's  attention 
by  the  filing  of  a  formal  complaint,  if  a  satisfactory  conclusion 
cannot  be  reached  by  negotiations  with  defendant. 

6,  Rules  and  Regtdations. 

In  the  order  of  August  28, 1914,  herein,  defendant  was  directed 
to  prepare  and  submit  to  the  Railroad  Conunission  for  filing, 
rules  and  regulations  governing  the  distribution  of  electric  en- 
ergy in  its  San  Jose  district    The  subject-matter  of  a  number  of 

P.U.R.1916B. 
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ihese  rules  and  regulations  has  been  covered  by  this  Commission's 
decision  in  case  No.  683,  hereinbefore  referred  to.  I  understand 
tbat  Pacific  Gras  &  Electric  Company  will  shortly  file  revised  pro- 
posed rules  and  regulations  covering  matters  in  addition  to  those 
covered  by  the  decision  in  case  No.  688.  I  am  of  the  opinion 
that  no  order  is  necessary  herein  with  reference  to  the  subject  of 
rules  and  regulations. 

I  submit  the  following  form  of  order: 

ORDER. 

The  Eailroad  Cocmmission  having  heretofore,  on  Aiigost  28, 
1914,  made  and  filed  its  opinion  and  order  herein,  and  Pacific 
Gas  &  Electric  Company  having  thereafter  petitioned  for  a  re- 
hearing, and  the  Railroad  Commission  having  thereafter  sus- 
pended the  effective  date  of  said  order  of  August  28,  1914,  pend- 
ing its  final  conclusion  on  the  petition  for  rehearing,  and  evidence 
and  argument  having  been  received  at  various  public  hearings  on 
the  question  whether  a  reheariog  should  be  granted,  and  the 
parties  having  stipulated  that  the  evidence  and  argument  thns 
submitted  should  be  considered  to  be  the  evidence  and  argument 
which  should  be  submitted  in  case  a  rehearing  were  granted,  and 
the  Commission  having  given  careful  consideration  to  all  the  evi- 
dence herein  presented,  and  the  matter  now  being  ready  for  de- 
cision, 

The  Kailroad  Commission  hereby  finds  as  a  fact  that  the  rates 
herein  prescribed  to  be  charged  by  Pacific  Gas  &  Electric  Com- 
pany in  its  San  Job6  district  are  just  and  reasonable  rates,  and 
that  said  Pacific  Gas  &  Electric  Company's  rates  now  charged  in 
said  San  Jose  district  are  unjust  and  unreasonable  in  so  far  as 
they  differ  from  the  rates  herein  established.  The  Railroad  Com- 
mission further  finds  that  it  is  just  and  reasonable  to  require  said 
Pacific  Gas  &  Electric  Company  to  make^  at  its  own  expense,  such 
extensions  as  are  necessary  to  serve  intending  customers  within 
the  cities  of  San  Jose,  Los  Gates,  and  Mountain  View,  and  par- 
ticularly that  it  is  just  and  reasonable  to  require  said  Pacific  Gas 
&  Electric  Company  to  make,  at  its  own  expense,  the  extensions 
necessary  to  serve  Fi  Chiveriel,  K.  J.  Sullivan,  and  O.  M.  Lan- 
ham,  in  the  city  of  San  Joso^  and  C.  B.  Eemble,  M.  J.  Lyon, 

P.U.R.1916B. 
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and  £.  R  ITeil,  in  tininoorp<»*ated  territory  in  the  San  Joe6 
district 

Basing  its  order  on  the  foregoing  findings  of  fact  and  upon  the 
additional  findings  of  fact  which  are  contained  in  the  opinion 
which  precedes  this  order, 

It  is  hereby  ordered  as  follows: 

1.  The  petition  of  Pacific  Gas  &  Electric  Company  for  rehear- 
ing is  hereby  denied. 

2.  The  following  rates  to  be  charged  by  Pacific  Gkis  &  Electric 
Company  for  general  lighting,  municipal  street  lifting,  and 
special  street  lighting,  in  the  cities  of  San  Jose,  Los  Gkitos,  and 
Sunnyvale,  and  the  unincorporated  territory  in  Ae  San  Jose  dis- 
trict, are  hereby  established: 

SAN  JOSlS  DISTRICT. 

SOHEDUUE  A. 

Residence  and  Commercial  Lighting  Serrice. 

Character  of  Service. 

This  schedule  applies  to  general  residence  and  commercial  U^btiiig,  and 
also  to  energy  consumed  by  electric  irons,  toasters,  sewixig  machuie  motors, 
or  any  of  the  various  lamp  socket  appliances. 

Rate, 

Based  on  monthly  consumption  per  meter. 
7  cents  per  kw.  hr.  for  the  first    20  lew.  hrs. 
4  cents  per  kw.  hr.  for  the  next  330  kw.  hrs. 
d  cents  per  kw.  hr.  for  all  over  360  kw.  hrs. 

Minimum  monthly  charge,  $1.00  per  meter. 

SAN  J0S]6  DISTRICT. 

SCHEDTTLK  B. 

.  Municipal  Street  Lighting  Service, 

Character  of  tiervioe. 

This  schedule  of  rates  applies  to  all  street,  highway,  and  other  public 
outdoor  lighting  coming  imder  the  following  classes  of  service  and  includes 
installation  and  all  maintenance  and  operation  and  lamp  renewals  necessary 
for  such  service. 

Unless  otherwise  agreed  to  between  company  and  coB8umer8»  the  follow- 
ing shall  apply: 

Moonlight  schedule — ^2,240  hours  burning. 

All  night  schedule~-4,000  hours  burning. 

Midnight  schedule — 2,000  hours  burning. 

I. 

Four  Ampere  D,  O,  Luminoue  Series  Are$. 

Moonlight  and  AH  Night  Sohedulea. 

Bate. 


$S9M  per  lamp  per  year  plus  40  MBit  fer  M>  lamp  hofurs  of  bnmiBg  imdsr 

schedule.  Payable  montnly. 
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IL    , 

Bim  amd  8im-tmth9  Ampere  Indoeed  Carbon  Ar99^ 

Moonlight  and  AX\  Night  Sohedulea. 

RaU. 

f31.80  per  lamp  per  year  plus  45  cents  per  100  lamp  hours  of  burning  under 
Mheoule.    nyable  monthly. 

in. 

Electroliera  200-^00  wait  TunffeienB. 

All  Schedules. 

Bate. 

118.00  jpsr  eleotFolier  per  year  pins  1.6  cents  per  1,000  watt  hours  baaed  on 
ratecT  capacity  of  lamps.    Payable  monthly. 

IV. 

Beriea  or  Multiple  100  ioatt  Tungsten  Inoandeacent  Lampe, 

All  Night  Schedules. 

Rate. 

$16.20  per  lamp  per  year  plus  16  cents  per  100  lamp  hours  burning  under 
schedule.    Payable  monthly. 

V. 

Multiple  60  watt  Carbon  Incandescent  Lampa, 
All  Night  Schedule — 4,000  hours  per  year.   . 
Rate. 

$10.80  per  lamp  per  year.    Payable  monthly. 

It  is  recommended  to  Pacific  Gas  &  Electric  Company  that  the 
company  establish  these  rates  in  the  remaining  portions  of  its 
San  Jose  district,  as  to  which  portions  the  Commission  was  unable 
to  make  its  order  in  decision  No.  1758,  for  the  reason  that  at  the 
time  said  decision  was  rendered,  the  Commission  did  not  have 
jurisdiction  to  establish  defendant's  rates  in  a  portion  of  the  San 
Jose  district. 

8.  The  following  changes  in  the  agricultural  and  other  power 
schedules  of  Pacifia  Gas  &  Electric  Company,  in  its  San  Jose 
district,  are  hereby  established : 

A.  The  present  agricultural  schedules  shall  apply  to  motors 
of  less  than  5-horse  power  provided  the  minimum  guaranty  shall 
in  no  caoe  be  less  than  $24  per  year. 

Any  installation  may  operate  under  the  schedule  of  rates  for 
a  larger  installation  of  the  same  class  of  service  provided  the  min- 
imum required  for  the  large  installation  is  guaranteed. 

The  company  may  require  that  installatioii  of  less  than  5-hone 

power  be  single  phase. 
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B.  Consumers  may  have  .the  option  of  combining  motors  of 
5-horse  power  or  less  and  lighting  rates  and  minimtan  charge. 

C.  All  classes  of  power  service. 

The  TniniTmiTTi  charge  and  rate  on  installations  of  two  or  more 
motors  served  through  one  meter  installation  may,  at  the  option 
of  the  consumer,  where  proper  demand  limiting  devices  are  used, 
be  based  on  the  maxinnim  rated  capacity  of  motors  which  can  be 
operated  simultaneously. 

4.  On  or  prior  to  December  20,  1915,  Pacific  Gas  &  Electric 
Company  shall  file  with  the  Eailroad  Commission  new  schedules 
of  rates,  in  conformity  with  the  rates  established  in  paragraphs 
2  and  3  of  this  order. 

5.  The  rates  herein  established  shall  apply  to  all  of  Pacific 
Gas  &  Electric  Company's  customers  within  the  San  Jose  district, 
d^endent  upon  the  nature  of  each  customer's  respective  service, 
and  no  deviation  from  these  rates  will  be  permitted. 

6.  Except  in  so  far  as  herein  modified.  Pacific  Gas  &  Electric 
Company's  existing  rates  for  electric  service  in  the  San  Jose 
district  may  continue  in  effect  until  hereafter  altered. 

7.  Within  thirty  days  from  the  receipt  of  written  notice  from 
an  intending  customer,  Pacific  Gas  &  Electric  Company  shall,  at 
its  o\Mi  expense,  make  such  extensions  as  may  be  necessary  to 
serve  such  intending  customers  in  the  municipalities  of  San  Jose, 
Mountain  View,  and  Los  Gates.  Furthermore,  and  particularly, 
within  thirty  days  from  receipt  of  written  notice  stating  that 
the  intending  customer  still  desires  such  service.  Pacific  Gas  & 
Electric  Company  shall,  at  its  own  expense,  construct  the  exten- 
sions necessary  to  serve  F.  Chiveriel  (informal  complaint  No. 
2988),  R.  J.  Sullivan  (informal  complaint  No.  4402),  and  O.  M. 
Lanham  (informal  complaint  No.  2986),  and  the  company  shall 
thereafter  deliver  electric  energy  to  them  at  its  established  rates 
for  the  city  of  San  Jos6. 

8.  Within  thirty  days  from  the  receipt  of  written  notice, 
Pacific  Gas  &  Electric  Company  shall,  at  its  own  expense,  make 
the  extensions  necessary  to  serve  C.  R  Kemble  (informal  com- 
plaint No.  1212),  M.  J.  Lyon  (informal  complaint  No.  1857), 
and  E.  R.  Neil  (informal  complaint  Na  2975),  which  persons 
shall  thereafter  be  fleorved  by  Pacific  Gas  &  Electric  Company  at 
its  regularly  established  rates. 

P.U.R.1916B. 


Digitized  by 


Google 


MONAHAN  T.  PACIFIC  Q^B  ft  S.  CO.  687 

9.  In  all  othaf  respects,  case  No«  477  it  ha:^y  dismissed. 

10.  The  effective  date  of  this  order  shall  be  December  20, 
1916. 

The  forgoing  opinion  and  order  are  hereby  approved  and 
ordered  filed  as  the  opinion  and  order  of  the  Eailroad  Commis- 
sion of  the  State  of  California. 


ARIZONA  CORPORATION  COMMISSION. 

E.  C.  MOORE,  Complainant, 

V. 

EAY  &  GILA  VALLEY  RAILROAD  COMPANY,  Defendant. 
[Docket  No.  86.] 

Pleading  —  Complaint  —  Sufflciency, 

1.  A  complaint  for  reparation  should  allege  the  unreasonableness 
of  the  charge  and  every  fact  necessary  to  recovery  without  relying 
upom  a  former  decision  in  a  case  in  which  complainant  was  not  a  party* 
since  the  Commission  may  consider  the  question  of  reasonableness  or 
any  other  question  passed  upon  by  it  in  another  case. 

Reparation  —  Jurisdiction  of  Commission  —  Charges  paid  prior  to  cn- 
actment  of  PubUc  VtUities  act, 

2.  The  Ariaona  CommissicHi  cannot  order  reparation  on  account  of 
charges  paid  prior  to  the  statute  permitting  it,  in  the  absence  of  ex- 
press provision  to  that  effect. 

Iteparatiou'^  "Right  to  assign  claim. 

3.  Reparation  will  not  be  awarded  to  one  who  has  obtained  an 
assignment  of  the  claim  at  a  nominal  price  for  speculative  purposes, 
since  reparation  is  to  repay  the  person  who  has  suffered  actual  loss. 

Reparation  —  Necessity  of  showing  loss  sustained  ty  excessive  charge, 

4.  A  merchant  is  not  entitled  to  reparaticm  for  excessive  freight 
charges  where  the  selling  price  ol  the  goods  was  fixed  by  adding  the 
freight  charges  and  his  pr<^t  to  the  cost  price. 

( Joicxs,  Cipimissiofner,  dissents*) 

[December  11,  1915.] 

CoMPUUNT  to  recover  reparation .  on  account  of  excessive 
freight  diarges  collected  by  defendant  from  complainant's  as- 
signor; recovery  denied. 

Appearances:  6.  E«  Marks,  Esq.,  for  complainant^  Chalmers 
&  Kent  for  defendant. 
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By  the  Comnlissioil:  In  this  oftse  tlie  oompUinaJit  claims 
reparation  against  defendant  in  the  sum  of  $232.89.  The  com- 
plaint alleges  that  complainant,  on  May  7,  191 3,  for  a  valuable 
consideration,  purchased  from  H.  M.  Cl^nents,  trustee  of  the 
estate  of  John  McCoy,  a  bankrupt,  the  claim  against  the  defend- 
ant that  is  the  basis  of  this  action ;  that  claimant  is  informed  and 
believes  and  allies  the  fact  to  be,  that  his  said  claim  as  afore- 
said is  based  upon  the  identical  facts  covered  in  docket  Ko.  7, 
Pacific  Creamery  v.  Ray  &  Gila  Valley  E.  Co.  formerly  decided 
by  this  Commission. 

The  sufficiency  of  the  complaint  is  attacked  by  the  defendant 
on  the  groimd  that  it  is  not  alleged  that  the  charges  for  which  the 
reparation  is  sought  were  unreasonable  or  excessive;  it  is  also 
contended  by  the  defendant  that  the  complainant  is  not  shown  to 
be  the  proper  or  competent  party  to  demand  the  reparation 
claimed;  and,  further,  that  no  reparation  can  be  granted,  for 
the  reason  that  the  charges  were  paid  and  the  cause  of  action  ac- 
crued prior  to  the  passage  of  the  act  giving  the  Corporation  Com- 
mission power  to  grant  reparation,  and,  for  the  most  part,  prior  to 
the  admission  of  Arizona  as  a  state  and  the  creation  of  the  Cor- 
poration Commission. 

[1]  While  it  is  true  that  as  a  general  rule  reparation  will  be 
granted  to  a  claimant  who  presents  a  case  the  facts  and  circum- 
stances of  which  are  identical  with  those  of  a  former  case  in 
which  reparation  has  been  awarded,  it  is  also  true  that  each  case 
before  this  Cwnmission  is  a  separate  action  and  must  be  decided 
upon  its  own  merits.  It  is  always  competent  for  the  Commission, 
where  it  believes  that  it  would  be  justified  in  so  doing,  to  con- 
sider the  question  of  the  reasonableness  of  a  rate  or  any  other 
question,  even  though  the  same  may  previously  have  been  before 
the  Commission  in  a  former  case.  A  claimant  praying  for  repara- 
tion should  therefore  allege  in  his  «>mplaintj  without  reliance 
upon  a  former  decision  in  a  case  in  which  he  was  not  a  party, 
every  material  fact  necessary  to  entitle  him  to  a  recovery.  While 
the  Commission  may  not  always  require  proof  as  to  the  unreason- 
ableness of  a  rate  or  charge,  where  this  question  has  been  before 
the  Commission  in  a  former  case,  nevertheless,  the  unreasonable- 
ness of  the  charges  should  be  alleged,  and  the  complainant  should 
P.U.R.1916B. 
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stand  ready  to  prove  the  same,  should  a  further  consideration 
thereof,  by  the  Commission,  be  deemed  warranted  The  Com- 
mission may  have  erred  in  its  decision  in  the  former  case,  and 
upon  the  same  facts  being  presented  the  second  time  may  reverse 
itself. 

Moreover,  if  defenses  are  raised  in  one  case,  wUch  were  not 
raised  or  considered  in  a  former  case,  and  if,  after  due  considera- 
tion, these  defenses  are  deemed  to  constitute  a  valid  and  legal 
defense  in  the  case  before  the  Commission,  no  recovery  should 
be  allowed,  even  though  recovery  had  been  permitted  in  a  former 
case  in  which  these  defenses  had  not  been  raised  It  therefore 
follows  tiliat  the  complaint  in  this  case  was  in  this  respect  insuf- 
ficient 

Complainant  in  this  case  claims  reparation  for  diarges  paid 
during  ihe  period  from  Mardi  3,  1911,  to  March  12,  1912.  It 
is  contended  by  tbe  defendant  that  no  reparation  can  be  ordered 
on  chaiges  paid  prior  to  Fdbruary  1*,  1912,  the  date  of  the  ad- 
mission of  Arizona  a?  a  state,  and  of  the  creation  of  this  Commis- 
sion. 

[2]  After  a  careful  consideration  of  this  question,  we  are  of 
the  opinion  that  the  right  of  this  body  to  grant  reparation  does 
not  extend  to  claims  accruing  prior  to  the  admission  of  Arizona 
to  statehood.  Prior  to  that  date,  jurisdiction  over  claims  of  this 
nature  was  lodged  in  the  Interstate  Commerce  Commission,  and 
we  do  not  find  that  provision  has  anywhere  been  made  for  the 
transfer  of  jurisdiction,  as  to  claims  heretofore  accruing,  to  the 
Arizona  Corporation  Commission.  Nor  do  we  find  that  any 
power  is  vested  in  this  Commission  to  grant  reparation  for 
charges  paid  prior  to  the  date  of  the  passage  of  the  act  conferring 
upon  the  Commission  power  to  award  reparation.  In  the  ca$e 
of  Ahnapee  Veneer  &  Seating  Co*  v,  Chicago  St.  P.  M.  &  O.  E. 
Co.  4  "Wis.  K.  C.  K.  page  106,  the  Wisconsin  Commission  re- 
fused to  grant  reparation  on  shipments  made  prior  to  the  passage 
of  the  act  conferring  power  on  that  Commission  to  authorize 
refunds,  holding  that,  unless  expressly  provided  for  by  statute, 
the  Commission  was  without  jurisdiction  to  act.  The  Wisconsin 
legislature,  however,  by  subsequent  act,  authorized  tiie  Cofimiis- 
sion  to  order  refund  on  shipments  moving  prior  to  the  passage  of 
P.U.R.1916B. 
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the  first  above-mentioned  act.  We  find  no  such  provision,  how- 
ever, in  the  Arizona  Statutes.  In  docket  No.  7  this  question  wa» 
not  raised  by  the  defendant,  except  in  the  mption  for  rehearinfe 
and  was  even  then  not  pressed  or  urged  bef  (»e  the  Commission. 
In  this  case,  however,  the  question  has  been  directly  presented, 
and,  after  careful  consideration,  it  is  the  decision  of  the  Commis- 
sion that,  as  the  charges  in  this  case  were  paid  prior  to  the  pas- 
sage of  the  act  authorizing  this  Ccxnmission  to  order  a  refund,  no 
reparation,  therefore,  can  be  allowed. 

[3,  4]  There  is  another  feature  of  the  pres^it  case  which  did 
not  arise  in  the  Pacific  Creamery  Company  Case.  In  that  case, 
reparation  was  demanded  by  the  Pacific  Creamery  Company  for 
charges  actually  paid  by  said  company  to  said  defendant.  The 
charges  in  the  present  case  were  admittedly  not  paid  by  claimant, 
but  were  paid  by  a  merchant  at  Ray,  who  afterward  beoame  a 
bankrupt,  and  the  claim  was  assigned  to  claimant  by  the  trustee 
of  the  estate  of  said  bankrupt  There  is  absolutely  no  proof  of  the 
trusteeship  or  of  the  authority  of  the  trusliee  to  make  the  assign- 
ment ;  but,  waiving  this  point,  we  believe  the  purpose  of  repara- 
tion is  to  repay  a  party^  who  has  been  damaged  by  having  been 
compelled  to  pay  an  unreasonable  or  excessive  charge,  the  actual 
loss  he  has  thereby  sustained*  We  do  not  believe  that  this  Com- 
mission is  warranted  in  granting  reparation  in  a  case  where  the 
party  making  the  claim  has  not  himself  paid  the  charges,  but 
has,  as  appears  in  this  case,  obtained  the  assignment  of  a  claim 
for  reparation  at  a  nominal  price,  for  purely  speculative  pur- 
poses. But  even  should  we  be  in  error  as  to  the  law  as  herein 
expressed,  the  facts  in  the  Pacific  Creamery  Case  and  the  one  at 
bar  are  wholly  different  In  the  former,  it  was  shown  fliat  the 
Pacific  Creamery  sold  its  product  delivered,  the  merchant  deduct- 
ing the  amount  of  the  freight  charges  and  the  creamery  giving 
him  credit  on  the  invoice  for  the  amount  of  such  chaises.  The 
Pacific  Creamery,  therefore,  was  the  party  who  actually  paid  the 
freight  and  was  equitably  entitled  to  any  refund  that  should  be 
granted.  But  in  this  case,  the  party  who  originally  owned  this 
claim  was^n  the  mercantile  business  at  Ray,  Arizona.  Divers  and 
sundries  of  merchandise  was  shipped  to  him  at  that  point.  He 
added  to  the  invoice  price  of  his  goods  die  freight  actually  paid  by 

P.U.R.1916B. 


Digitized  by 


Google 


MOORE  V.  RAY  &  G.  V.  R.  CO.  043 

him,  and  upon  this  amoxint  added  his  profit  The  actual  con- 
sumers, then,  are  the  parties  who  paid  the  charges  and  are  the 
ones  who  are  equitably  entitled  to  any  refimd,  if  any  should  be 
ordered,  and  not  the  claimant  or  any  of  his  assignors.  We  cannot 
order  reparation  made  to  the  ultimate  eonsimier,  the  parties  who 
are  actually  damaged,  if  anyone  is  damaged^  and  cannot,  there- 
fore, see  our  way  dear  to  grant  reparation  to  claimant  in  their 
stead. 

Eehearing  denied,  January  4,  1916. 

Jones,  Commissioner,  dissenting:  This  complaint  was  filed 
June  6,  1913,  heard  November  10,  1913,  and  fully  submitted 
January  10,  1914.  March  9,  1914,  I  filed,  for  consideration  of' 
the  other  members  of  the  Commission,  an  opinion  from  which  I 
now  quote  in  part  in  this  separate  report: 

"Complainant  allies  that  he  purdiased  May  7, 1913,  from  the 
trustees  of  the  estate  of  John  McCoy,  a  bankrupt,  a  claim  for  rep- 
aration against  respondent  in  the  sum  of  $233.89,  which  was  duly 
sold,  assigned,  and  transferred,  in  the  regular  course  of  adminis- 
tration, to  complainant;  that  claim  had  been  previously  trans- 
mitted to  this  Commission  by  the  trustee  in  the  McCoy  bank- 
ruptcy proceedings,  and  had  been  informally  before  the  Commis- 
sion. The  complaint  and  petition  for  reparation  is  based  upon 
the  collection  of  $233.89  by  respondent  for  transfer  charges  on 
shipments  of  goods  received  by  McCoy  and  Parker  and  John 
McCoy  at  Eay,  Arizona,  from  March  29,  1911,  to  March  14, 
1912. 

^Taragraph  4  of  complaint  alleges  that  at  the  time  of  the  pur- 
chase of  the  claim  involved  same  had  been  transmitted  to  the  Com- 
mission, and  had  been  before  the  Commission  for  some  time  in  an 
informal  way.  An  informal  complaint,  praying  for  reparation, 
was  filed  by  H.  M.  Clemens,  trustee  of  John  McCoy,  a  bankrupt, 
March  16,  1913,  reading  as  follows: 

"Phoenix,  Arizona,  March  15,  1913. 
^AjAzodlb,  Corporation  Commission, 

"Capitol  Building,  Phoenix,  Arizona. 
"Gentlemen : — 

'Tndofled  please  find  receipted  expense  bills  listed  in  such  a 
manner  as  to  show  the  amount  of  transfer  collected  by  the  Ray 
&  Gila  Valley  Railroad  Company  and  the  Arizona  Eastern  Rail- 
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road  Company  on  shipments  of  freight  consigned  to  McCoy  & 
Parker  and  John  McCoy,  John  McCoy  being  the  successor  to 
McCoy  and  Parker. 

"As  trustee  of  John  McCoy,  a  bankrupt,  I  respectfully  request 
that  reparation  be  made  on  all  shipments  as.  shown  in  the  attached 
list,  sai^  reparation  being  for  the  benefit  of  all  creditors. 

"I  present  this  to  your  Honorable  body  as  an  informal  com- 
plaint, being  of  the  belief  that  the  decision  handed  down  in  docket 
No.  7  before  the  Arizona  Corporation  Commission  under  date  of 
October  29,  1912,  fully  covers  my  position  in  this  complaint 
"Yours  very  truly, 

"R.  M.  Clemens,  Trustee. 

"This  petition  was  accompanied  by  a  sworn  statement  in  veri- 
fication of  the  amount  of  claim,  $233.89,  and  of  the  bankruptcy 
proceedings. 

"April  23,  1913,  a  written  request  for  early  disposition  of  the 
petition  was  made  by  the  trustee  upon  the  Commission,  with  the 
statement  that  settlement  of  the  estate  was  being  delayed,  await- 
ing action  of  the  Commission. 

"It  seems  proper  for  complainant  to  show  that  reasonable 
diligence  was  used  in  making  complaint  within  the  time  pre- 
scribed by  statute. 

"Section  No.  71  of  chapter  90  provides: 

"  'AH  complaints  concerning  exceesive  or  discriminatory 
charges  shall  be  filed  with  the  Commission  within  two  years  from 
the  time  the  cause  of  action  accrues.^ 

"The  complaint  against  the  charges  in  question  was  filed  with 
the  Commission  March  15,  1913.  The  cause  of  action,  namely, 
the  collection  of  the  transfer  charges,  was  made  on  and  between 
March  29,  1911,  and  March  14,  1912,  and  within  the  two  years' 
period  provided  by  law. 

"Paragraph  8  of  complaint,  objected  to  by  respondent  as  being 
'irrelevant,  uncertain,  and  redundant,'  reads : 

"That  your  complainant  is  informed  and  believes,  and  alleges 
the  facts  so  to  be,  that  his  said  complaint  for  reparation  as  afore- 
said is  based  on  the  identical  facts  covered  in  docket  No.  7  lately 
before  your  Honorable  Commission,  to  which  docket  No.  7  your 
complainant  respectfully  refers,  in  support  of  his  said  claim  for 

reparation,  as  made  herein." 
P.U.R.1916B. 
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^'There  can  be  no  well-founded  objection  to  reference  to  orders 
of  the  Commission  in  a  complaint  embodying  the  same  principle 
or  subject-matter,  nor  can  criticism  or  objection  be  made  to  a 
complainant  relying  upon  a  decision  and  order  of  the  Commission 
in  support  of  a  complaint  similar  in  all  essential  respects  to  one 
previously  decided  by  the  Commission.  Section  65  of  the  chapter 
90  reads: 

"  *In  all  collateral  actions  or  proceedings  the  orders  and  de- 
cisions of  the  Commission  which  have  become  final  shall  be  con- 
clusive.' 

"As  to  demurrer  of  respondent: 

"Paragraph  III.  Under  the  law  and  the  record  complainant 
must  be  recognized  as  being  fully  competent  to  bring  this  action. 

"Paragraphs  IV.  and  V.  Reparation  is  sought  for  payments 
of  transfer  charges.  Transfer  charges  have  been  condemned  as 
being  unlawful.  'All  charges  made,  demanded,  or  received  by  any 
public  service  corporation  .  .  .  shall  be  just  and  reasonable. 
Every  unjust  or  unreasonable  charge  made,  demanded,  or  received 
for    .    .    .    service  is  declared  unlawful.' 

"Filed  with  this  complaint  are  freight  bills  showing  the  collec- 
tion of  transfer  charges.  The  Commission  having  held  that  the 
exaction  of  such  diarges  was  and  is  unlawful,  it  follows  that  the 
facts  of  such  collection  constitute  a  proper  and  sufficient  cause  of 
action. 

"Paragraph  VI,  Respondent  demurs  to  such  portion  of  com- 
plaint as  claims  for  charges  collected  prior  to  February  14,  1912, 
and  before  this  Commission  was  in  existence. 

"The  Commission,  in  docket  No.  7,  ordered  reparation  of  trans- 
fer charges  collected  by  respondent  between  July  1,  1911,  and 
June  26,  1912.  Issues  of  bonds  to  cover  expenditures  made  by 
railroads  prior  to  February  14,  1912,  and  issues  of  stock  by  other 
public  service  corporations  for  the  same  purpose,  have  been  ap- 
proved and  authorized  by  the  Commission. 

"So  far  as  ascertainable  at  this  time  no  parallel  ease  has  been 
presented  to  a  state  Commission  or  eourt  for  determination.  In 
Hussey  v.  Chicago,  R.  I.  &  P.  R  Co.  13  Inters.  Com.  Rep.  366, 
docket  No.  1343,  the  Interstate  Commerce  Commission  held  that 
it  was  without  authority  to  pass  upon  a  rate  charged,  and  to  order 
reparation  on  a  shipment  moving  between  points  in  the  Indian 
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Territory  prior  to  the  admission  of  that  territory  into  the  union 
of  states  on  a  complaint  filed  after  the  Territory  had  ceased  to 
exist  It  follows  that^  had  this  complaint  been  filed  with  the 
Interstate  Commerce  Commission,  it  would  not  have  been  enter- 
tained notwithstanding,  as  in  the  case  above  cited,  it  had  juris- 
diction when  the  cause  of  action  arose. 

"The  Interstate  Commerce  Commission  reasons  that  as  a  prec- 
dent  to  ordering  reparation  it  must  have  authority  or  power  to 
determine  the  reasonableness  of  the  rate  charged,  and  since  the 
service  involved  is  now  intrastate  it  is  without  authority  to  pass 
upon  the  rate  in  question. 

"It  seems  dear  that  if  the  Commission  can  properly  consider 
acts  of  public  service  corporations  with  respect  to  expenditures 
made  prior  to  the  creation  of  Arizona  as  a  state,  and  by  order  give 
approval  to  such  acts,  it  can  with  equal  propriety  consider  pay- 
ments to  corporations,  and  order  reparation  if  payments  are 
shown  to  be  or  to  have  been  unlawful.  When  the  shipments  in- 
volved were  transported,  a  maximum  freight  rate  law  was  effec- 
tive, and  was  observed  by  railroads  of  Arizona  prohibiting  the 
charging  of  rates  in  excess  of  15  cents  per  ton  per  mile. 

"Defendant  argues  in  its  brief  that  the  conclusion  reached  by 
the  Commission  in  docket  No.  7  was  erroneous  and  should  be  set 
aside.  This  case  involved  the  reasonableness  of  the  exaction  of 
transfer  charges  on  shipments  delivered  the  Ray  &  Gila  Valley 
Railroad  Company  by  the  Arizona  Eastern  Railroad  Company 
at  Ray  Junction,  wherein  the  Commission  found  that  less  than 
one  third  of  the  less  carload  traffic  interchanged  between  these 
carriers  at  Ray  Junction  was  physically  transferred  from  car  to 
car,  but  moved  via  the  junction  in  throu^  cars,  and  that  the 
transfer  where  made  was  made  by  and  at  the  expense  of  the 
Arizona  Eastern  Railroad  Ccmipany.  This  case  was  exhaustively 
and  ably  presented,  and  it  was  the  decision  and  order  of  the  Com- 
mission that  the  exaction  of  a  transfer  charge  was  unjust  and  un- 
reasonable, and  ordered  reparation. 

"The  shipments  in  controversy  were  made  in  part  during  the 
same  period  that  shipments  involved  in  docket  No.  7  were  made. 
The  shipments  consisted  of  miscellaneous  groceries  including 
canned  milk  and  other  canned  goods.  An  order  should  be  issued 
granting  reparation  and  interest  at  6  per  cent  per  annum  on  trans- 
fer charges  as  prayed  for.'' 
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It  is  obvious  ihat  the  entire  Commission  erred  in  its  order  in 
docket  No.  7,  or  that  the  majority  members  erred  in  this  No.  86. 
The  facts,  circumstances,  conditions,  and  time  are  substantially 
the  same.  Beparation  is  not  asked  on  transportation  charges, 
but  for  an  alleged  service  of  transferring  between  two  carriers, 
which  service  was  not  rendered  at  all  by  the  respondent  company, 
and  involved  nominal,  if  any,  service  by  the  Arizona  Eastern. 
Usually  no  service  was  rendered.  The  transfer  chai^  was  con- 
demned and  abolished ;  the  exaction  and  collection  of  the  money 
in  question  was  imquestionably  improper  and  wholly  indefen- 
sible. 

It  is  not  necessary,  for  the  purpose  of  disposing  of  this  case, 
to  review  the  rates  of  respondent,  as  they  are  not  in  issue.  How- 
ever, the  relative  reasonableness  of  existing  rates  and  their  history 
might  well  be  brought  into  question.  Eeparation  is  due  com* 
plainant  and  should  be  granted. 


MISSOURI  PUBIilC  SERVICE  COMMISSION. 

BHODES-BUBPORD  HOME  FURNISHING  COMPANY 

V. 

UNION  ELECTRIC  LIGHT  &  POWER  COMPANY. 
OLIVER  CHILLED  PLOW  WORKS 

V. 

UNION  ELECTRIC  LIGHT  &  POWER  COMPANY. 

A.  MOLL  GROCER  COMPANY 

v. 

UNION  ELECTRIC  LIGHT  &  POWER  COMPANY. 

UNIVERSITY  CLUB 

V. 

UNION  ELECTRIC  LIGHT  &  POWER  COMPANY. 

[Cases  Nos.  687,  697,  698,  699.] 

rieading'^  Complaint -^Limited  by  prayer  for  relief '^  Jurisdiction 
of  Commission. 

1.  A  prayer  for  relief  in  a  complaint  does  not  limit  the  Commission 
in  deciding  whether  it  has  jurisdiction,  and  it  may  search  the  entire 
P.U.R.1916B. 
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complaint  and  weigh  the  effect  of  the  statements  in  the  light  of  the 
evidence  adduced  and  the  purpose  of  the  Public  Service  Commission  law, 
where  the  statements  preceding  the  prayer  include  facts  which  are 
averred  to  be  such  violation  of  the  law  as  the  Commission  may  notice. 
Reparation '^  Jurisdiction  of  Commission  ~^  Overcharge  for  electric 
service  ^  Judicial  power '^  Trial  by  jury, 

2.  The  Missouri  Conunission  is  without  jurisdiction  to  order  re- 
fund of  past  overcharges  for  electric  service,  irrespective  of  whether 
the  overcharge  results  from  an  excessive  rate  or  from  discrimination, 
and  irrespective  of  whether  a  refund  is  the  main  or  the  ancillary  relief 
demanded,  since  such  an  order  would  be  an  exercise  of  judicial  power 
not  vested  in  the  Commission  by  the  Constitution  or  the  Public  Service 
Commission  law,  and  also  would  violate  the  right  of  trial  by  jury. 

Reparation  ~^  Jurisdiction   of  Com^mission '^  Overcharge   for  electric 
service  —  Order  as  prima  facie  evidence. 

3.  The  Missouri  Commission,  in  the  absence  of  statutory  authority, 
is  without  jurisdiction  to  make  an  award  or  order  for  a  refund  of  over- 
charge for  electric  service  which  shall  be  received  as  prima  facie  evi- 
dence of  the  facts  therein  in  any  court  action  to  recover  the  amount. 

Reparation  —  Evidence  —  Sufficiency. 

4.  Evidence  showing  merely  a  reduction  in  rates  for  electric  service 
does  not  justify  the  conclusion  that  the  prior  rates  constituted  an  un- 
lawful charge  warranting  an  order  for  reparation, — assuming  that  the 
Commission  has  jurisdiction  to  order  a  refund. 

Service '^  Electric -^  Option  of  consumer  under  two  schedules '-^  In- 
spection, 

6.  An  electric  utility  should,  during  the  normal  peak-demand  period 
peculiar  to  each  class  of  business,  make  an  inspection  of  the  installa- 
tion of  each  customer,  of  a  class  having  the  choice  of  more  than  one 
schedule,  for  the  purpose  of  checking  up  his  connected  load,  maximum 
or  assessed  demand  or  other  conditions  of  use,  r-^t  should  study  the 
consumer's  monthly  energy  consumption  for  the  past  year,  and  secure 
any  other  reasonable  data  necessary  to  determine  whether  the  con- 
sumer is  still  being  served  under  the  most  advantageous  schedule,  al- 
though such  inspection  will  not  be  required  where  one  has  been  made 
at  the  beginning  or  during  the  consumer's  present  term  of  agreement. 

Rates '^  Electric -^  Option  of  consumer  under  two  schedules  ^^  Dura- 
tion  of  schedule  —  Reparation. 

6.  If  a  new  electric  customer,  having  the  choice  of  a  schedule  based 
on  measured  maximum  demand,  is  placed  on  a  schedule  not  having  such 
a  demand,  or  if  the  demand  is  temporarily  obtained  by  assessment  pend- 
ing the  determination  of  the  measured  demand,  such  schedule  or  such 
assessment  should  prevail  until  tiie  demand  is  actually  measured  at  the 
next  succeeding  normal  peak-demand  period,  and  in  case  the  consumer 
then  elects  to  be  placed  iwder  the  demand  schedule,  or  in  case  the  ac- 
tual measurement  of  demand  effects  a  change  in  the  customer's  account 
from  that  computed  on  the  assessed  demand,  the  consumer  should  be 
credited  with  the  excess,  or  may  be  charged  with  the  decrease  accru- 
ing between  the  amount  paid  and  the  amount  computed  on  the  basis  of 
the  measured  demand. 
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Service '^ Electric ~^ Option    of    consumer    under    two    schedules^ 
Change  of  schedule, 

7.  An  electric  utility  making  an  investigation  of  a  cu8tomer*B  con- 
nected load  and  assessed  or  measured  demand,  together  with  a  study 
of  his  montlily  energy  consumption,  either  at  intervals  or  in  connection 
with  new  business,  should  then  place  the  consumer  on  the  most  advan- 
tageous schedule,  or  advise  him  of  the  result  of  the  investigation,  and 
proffer  assistance  to  determine  under  which  schedule  he  will  be  most 
benefited ;  but  the  company  should  not  be  required  to  effect  more  than 
one  change  in  schedule  existing  at  time  demand  is  measured  or  as- 
sessed in  any  twelve  months'  period. 

Service '^  Electric '^  Change    in    schedule  ^^Notice^^  Option    of    oon^ 
sumer, 

8.  An  electric  utility  introducing  an  entirely  new  schedule  of  rates 
which  will  possibly  offer  advantages  to  consumers  should  notify  them 
of  the  new  schedule,  and  proffer  assistance  to  determine  whether  the 
consumer  will  be  benefited  by  a  change  of  schedule. 

Service '^Electric ''Change  of  schedule '^  Change  of  service  agree- 
ment, 
«'  9.  An  electric  consumer  electing  to  be  placed  on  a  new  schedule 

should  not  be  required  to  enter  upon  a  service  agreement  extending  be- 
yond the  expiration  of  his  original  agreement,  unless  complying  with 
the  new  agreement  shall  entail  expense  to  the  company  for  the  installa- 
tion of  new  apparatus  or  service  facilities,  in  which  case  the  company 
may  require  the  standard  term  of  agreement  before  putting  into  effect 
the  new  schedule. 

[October  11,  1915.] 

Complaints  by  electric  consumers  for  reparation  for  over- 
charges, and  to  require  consumers  to  be  given  the  benefit  of 
changes  in  schedules ;  complaints  dismissed  as  to  overcharges  for 
want  of  jurisdiction ;  appropriate  orders  made  as  to  changes  in 
schedules. 

Appearances:  Karl  M.  Vetsburg  for  complainants;  Schnur- 
macher  &  Bassieur  for  defendant. 

Statement  of  Issue  on  Question  of  Jurisdiction 

McQuilliiiy  Commissioner :  The  four  cases  above  were  heard 
together  June  23  and  July  2,  1915,  at  St.  Louis,  before  one 
of  the  commissioners,  on  the  complaints,  answers,  and  replies. 
Subsequently,  each  side  filed  printed  briefs  and  arguments,  the 
last  brief  August  20,  1915.  These  formal  statements  of  the  re- 
spective parties  and  the  evidence  presented,  both  oral  and  docu- 
mentary, by  either  side,  reveal  the  exact  nature  of  the  contro- 
versies. 

Defendant  challenged  the  jurisdiction  of  the  Commission  for 
P.U.RJ916B. 
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the  reason  that  the  specific  relief  sought  in  each  case,  as  it  con* 
tends,  being  the  recovery  of  money  only,  the  Commission  is  with- 
out authority  to  grant  such  relief  under  the  law  of  its  creation. 
The  power  of  the  Commission,  therefore,  in  this  respect,  must  be 
determined  first. 

Defendant  contends  that  no  complaint  is  made  of  quality  or 
character  of  service,  or  of  rates,  nor  do  complainants  seek  to  ob- 
tain an  order  relating  to  existing  or  future  rates  or  quality  or 
character  of  service;  that  the  sole  complaint  is  that  in  the  past 
higher  rates  than  the  present  rates  were  paid  for  electric  service, 
— that  is,  complainants  were  overcharged  by  defendant;  and 
that  the  amount  of  such  overcharge  complainants  now  seek  to 
recover  through  the  assistance  of  the  Conamission. 

Complainants  contest  this  position,  and  assert  that,  inasmuch 
as  it  is  clear  that  their  central  purpose  is  to  show  unlawful  prac- 
tices on  the  part  of  defendant,  which  resulted  in  unfair  and  un- ' 
reasonable  charges,  discrimination  against  them,  and  preference 
in  favor  of  other  patrons  of  defendant,  the  request  for  a  refund 
of  the  overcharge  is  a  mere  incident,  and  not  the  real  object  of  the 
proceedings.  Therefore,  they  assert  the  points  involved  are: 
First,  the  custom  of  defendant  in  selecting  rates  for  its  patrons 
'Teased  on  observation ;"  and,  second,  a  finding  by  the  Conmiission 
that  complainants  are  entitled  to  the  recovery  of  the  amounts 
overpaid  by  them  on  account  of  the  selection  by  defendant  of  an 
improper  rate. 


[1]  1.  In  ordinary  court  proceedings  the  petition,  the  first 
pleading  on  the  part  of  the  plaintiff,  in  the  express  language  of 
the  Code  of  Practice,  shall  contain  and  conclude  with  a  demand 
of  the  relief  to  which  the  plaintiff  may  suppose  himself  entitled. 
If  the  recovery  of  money  is  demanded,  the  amount  thereof  shall 
be  stated,  or  such  facts  as  will  enable  the  defendant  and  the  court 
to  ascertain  the  amount  demanded.  Eev.  Stat.  (Mo.)  1909, 
§  1794 ;  Lakey  v.  Hoops,  80  Mo.  App.  508,  510. 

Similarly,  here  each  complaint,  following  the  statement  of 

facts  designed  to  constitute  a  cause  of  action  under  and  within  the 

scope  of  the  Public  Service  Conmaission  law,  contains  a  demand 

for  money,  specifying  the  amount  in  the  body  of  the  complaint, 
P.U.R.1916B. 
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with  the  qualifying  word  "approximately*'  or  "practically,"  and 
concludes  with  a  prayer  for  judgment  or  order  for  "the  amount  of 
overcharge  as  aforesaid/'  One  complaint — the  Oliver  Chilled 
Plow  Works — contains  an  additional  demand  for  relief,  which 
will  be  considered  in  division  V.  of  this  opinion, 

2.  If  for  the  purpose  of  deciding  the  question  of  jurisdiction 
the  demand  of  the  relief  should  be  construed  as  limiting  and  gov- 
erning the  statement  of  that  which  is  intended  as  a  cause  of  ac- 
tion, it  is  evident  that  the  relief  desired  in  each  case  is  an  adju- 
dication and  an  order  that  defendant  shall  pay  or  refund  a  sum  of 
money.  However,  adopting  the  prayer  alone  as  the  index  of  the 
relief  desired  can  be  justified  only  where  the  complaint  is  merely 
a  general  statement  of  unlawful  practices,  as  that  the  rates  are 
unjust,  discriminatory,  preferential,  etc.,  and  the  prayer  sets  out 
specifically  the  acts  of  which  complaint  is  made,  or  amounts  to  a 
bill  of  particulars,  as  in  Vallely  v.  Atlantic  Shore  R.  Co.  (Me. 
Pub.  U.  Com.)  P.U.R1915B,  569,  572.  Obviously  in  such  case 
the  prayer  would  in  fact  include  everything  sought.  But  in  the 
complaints  before  us  the  statements  preceding  the  prayers  include 
the  facts  which  are  averred  to  be  such  violations  of  the  law  as  the 
Commission  may  notice. 

Even  in  judicial  proceedings  where  usually  strict  rules  are 
applied  in  the  construction  of  pleadings,  the  prayer  for  relief 
should  not  be  segregated  and  construed  apart  from  the  body  of 
the  petition  or  complaint  in  ascertaining  the  precise  relief  to 
which  plaintiff  or  complainant  is  entitled,  or  which  should  be 
granted.  This  is  true,  because  the  prayer  does  not  constitute  a 
distinct  cause  of  agtion.  Saline  County  v.  Sappington,  64  Mo. 
72.  Indeed,  accurately  speaking,  the  demand  of  relief  is  no  part 
of  the  cause  of  action,  does  not  classify  the  action,  and  may  be 
changed  without  changing  the  cause  of  action.  Knight  v.  Quincy, 
O.  &.  K.  C.  R.  Co.  120  Mo.  App.  311,  323,  96  S.  W.  716.  It  is 
only  the  assertion  of  a  right  resulting  to  the  pleader  from  the  facts 
stated  in  the  petition  or  complaint.  Liese  v.  Meyer,  143  Mo.  547, 
45  S.  W.  282.  In  brief,  the  character  of  the  action  is  determined 
by  the  facts  stated  in  the  petition,  and  not  by  the  prayer  for  relief. 
State  ex  rel.  Nunnelee  v.  Horton  Land  &  Lumber  Co.  161  Mo. 
664,  671,  61  S.  W.  869. 

Although  the  petition  should  contain  only  a  prayer  for  gen- 
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eral  relief,  the  court  may  grant  all  or  any  redress  which  the  faets 
set  forth  in  the  petition  and  the  evidence  authorize.  Miltenberger 
V.  Morrison,  39  Mo.  71 ;  Holland  v.  Anderson,  38  Mo.  55 ;  Holmes 
V.  Fresh,  9  Mo.  201 ;  McNair  v.  Biddle,  8  Mo.  257 ;  Caldwell  v. 
Wright,  88  Mo.  App.  604 ;  McCray  v.  Lowry,  25  Mo.  App.  247. 
Succinctly  expressed,  any  relief  may  be  granted  consistent  with 
the  case  made  by  the  established  facts  embraced  within  the  issue. 
Conrad  v.  Howard,  89  Mo.  217,  1  S.  W.  212 ;  Easley  v.  Prewitt, 
37  Mo.  361 ;  Evans  v.  Gibson,  29  Mo.  223,  77  Am.  Dec.  565 ; 
ITorthcraft  v.  Martin,  28  Mo.  469 ;  Gunnell  v.  Emerson,  80  Mo. 
App.  322;  Rogers  v.  Brooks,  30  Ark.  612;  Eugg  v.  Lemley,  78 
Ark.  65,  69, 115  Am.  St.  Eep.  17,  93  S.  W.  570,  8  Ann.  Cas.  291. 

Accordingly,  where  the  statute  which  furnishes  the  cause  of 
action,  as  here,  authorizes  a  certain  kind  of  judgment,  the  court 
is  warranted  in  rendering  such  judgment,  although  the  prayer  to 
the  petition  may  not  include  such  relief.  McGrew  v.  Missouri  P. 
R.  Co.  87  Mo.  App.  24jO.  So,  under  the  prayer  "for  all  proper 
relief,"  the  court  can  administer  such  relief  as  in  equity  the  facts 
stated  and  proved  authorize,  no  matter  how  the  pleader  may  desig- 
nate them  in  terms.  The  relief  to  which  the  party  is  entitled,  the 
effect  of  the  matter  set  up,  is  determined  by  the  court  as  a  matter 
of  law  from  the  facts  pleaded  and  proved.  Greenwood  v.  New 
York  L.  Ins.  Co.  27  Mo.  App.  407. 

The  omission*  from  the  complaint  of  a  prayer  for  relief,  it  has 
been  held,  is  not  fatal.  Sannoner  v.  Jacobson,  47  Ark.  31,  41, 
14  S.  W.  458. 

3.  Thus  from  the  very  centers  where  in  the  popular  mind 
forms  are  much  revered  and  technicalities  are  numerously  made, 
we  learn  the  truth  that  the  law  should  be  viewed  as  a  practical 
instrumentality  in  the  affairs  of  men,  serving  merely  as  a  means 
to  an  end,  and  hence  substance,  not  mere  form,  should  be  re- 
garded. If,  then,  courts  may  apply  constantly  such  liberal  rules 
of  construction  in  discovering  the  relief  to  which  a  plaintiff  or 
complainant  may  be  entitled,  as  the  above  judicial  decisions  illus- 
trate so  amply,  a  fortiori,  should  the  Commission  decline  to  con- 
strue the  demands  of  relief  in  the  four  complaints  as  separate  and 
distinct  entities  precisely  measuring  and  restricting  whatever 
rights,  if  any,  the  various  complainants  may  have  under  the  Pub- 
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He  Service  Commission  law  in  these  proceedings.  On  the  con- 
trary, unhampered  by  hard  and  fast  rules,  and  admonished  con- 
stantly by  the  law  of  its  origin  to  look  directly  into  the  heart  of 
things,  this  Commission  will  search  the  complaints  in  their  entire- 
ty, and  weigh  the  effect  of  all  the  matters  therein  stated  in  the 
light  of  the  entire  evidence  adduced,  with  the  several  salutary 
provisions  of  the  law  in  view  and  the  purpose  of  the  enactment. 

II. 

[2,  3]  1.  Aside  from  the  variations  as  to  names,  dates, 
amounts,  and  certain  details  peculiar  to  each  controversy,  all  four 
complaints  are  largely  the  same  in  form  and  substance,  and  hence 
in  the  main  it  will  be  convenient  to  treat  them  together. 

(a)  Complaint  of  the  Ehodes-Burford  House  Furnishing  Com- 
pany alleges  that  defendant  has  discriminated  against  and  over- 
charged it  in  this:  That  on  a  date  named  defendant  contracted 
with  it  to  furnish  electric  service  under  a  particular  schedule  (No. 
6)  selected  by  defendant,  which  schedule  provided  for  a  higher 
rate  than  it  had  been  paying  under  another  schedule  (No.  5) ; 
that  pursuant  to  law  defendant  was  obligated  "to  give  complain- 
ant the  lowest  rate  in  effect  at  the  time,"  and  that  defendant 
erred  in  selecting  said  schedule,  and  that  electric  service  was  fur- 
nished under  said  schedule  for  a  period  of  time  mentioned ;  that 
during  a  month  named,  at  complainant's  request,  defendant  set  a 
demand  meter  on  complainant's  premises  which  demonstrated 
the  prior  schedule  (No.  5),  bearing  the  lower  rate,  was  the  proper 
schedule  for  complainant,  and  that  ever  since  defendant  has  fur- 
nished electric  service  under  the  latter  schedule.  Therefore,  by 
reason  of  the  electric  service  being  measured  by  the  higher, 
instead  of  the  lower,  rate,  complainant  has  been  overcharged 
during  the  period  of  the  use  of  the  erroneous  schedule  in  the  sum 
of  $404.04.  Demand  and  failure  and  refusal  to  pay  is  averred, 
and  the  complaint  continues,  and  that  in  such  "failure  and  refusal 
defendant  is  unlawfully  and  in  violation  of  §  68  of  the  Public 
Service  Commission  law  discriminating  against  complainant  in 
this,  to  wit,  that  under  similar  conditions  defendant  has  repaid 
and  refunded  similar  overcharges  to"  (naming  three  of  defend- 
ant's patrons),  concluding  with  the  prayer,  "Wherefore,  com- 
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plainant  asks  that  defendant  be  compelled  to  refund  and  repay 
complainant  the  amount  of  overcharge  as  aforesaid." 

(b)  The  complaint  of  A.  Moll  Grocer  Company  is  the  same 
in  substance,  but  it  differs  as  to  dates,  amounts,  and  a  few  details 
not  necessary  to  be  stated  here. 

(c)  In  the  complaint  of  the  Oliver  Chilled  Plow  Works  the 
alleged  discrimination  and  overcharge  is  said  to  have  occurred 
in  this  manner:  That  at  a  date  named  defendant,  of  its  own 
volition  and  without  contract  or  authority  from  complainant, 
started  to  bill  electric  service  furnished  to  complainant  under  a 
particular  schedule  (No.  6)  selected  by  defendant  without  notice, 
authority,  or  contract,  which  schedule  provided  for  a  higher  rate 
than  complainant  should  have  paid  had  the  proper  schedule  been 
selected  (No.  5).  The  complaint  follows  in  substance  the  state- 
ments of  that  of  Rhodes-Burford  House  Furnishing  Company  as 
above,  except  that  it  avers  that  defendant  offered  to  refund  to 
complainant  a  named  sum  "being  the  amount  of  the  overcharge," 
and  that  later  defendant  "of  its  own  volition  and  without  com- 
plainant's knowledge  deducted  this  sum  from  subsequent  bills 
rendered  to  complainant ;"  that  is,  defendant  conceded  its  unrea- 
sonable charge  and  made  restitution  pro  tanto.  Other  allega- 
tions in  substance  as  in  the  Bhodes-Burford  House  Furnishing 
Company  complaint  follow,  but  this  is  added  in  the  prayer  for 
relief :  "That  defendant  include  in  its  contract  that  when  sched- 
ules are  changed,  complainant  shall  automatically  receive  the 
benefit  of  such  changes,  and  that  complainant  be  notified  of  such 
changes.^' 

(d)  Apart  from  dates,  amounts,  offer  to  refund,  deductions 
from  subsequent  bills,  and  language  of  prayer,  the  complaint  of 
the  University  Club  is  the  same  in  substance  as  above  (c). 

2.  From  a  careful  reading  of  each  complaint,  and  construing 
each  liberally  as  a  whole,  and  having  in  mind  all  of  tEe  evidence 
presented,  and  the  object  of  the  law  in  view,  it  is  obvious  that 
none  of  them  contains  statements  alleging  present  violations  of 
the  Public  Service  Commission  law,  either  expressly  or  by  impli- 
cation, nor  do  they  contain  statements  from  which  such  infrac- 
tions can  be  reasonably  inferred. 

Specifically  (paraphrasing  in  negative  form  the  several  ex- 
press prohibitions  enjoined  against  defendant  justifying  these 
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proceedings),  the  complaints  do  not  charge  that  defendant  now 
fails  to  furnish  such  service,  instriunentalities,  and  facilities  as 
are  safe  and  adequate  and  in  all  respects  just  and  reasonable. 
If  or  do  they  aver  that  the  charges  now  made  or  demanded  by 
defendant  for  electricity  are  not  just  and  reasonable  and  more 
than  allowed  by  law.  Xor  do  they  allege  that  at  present  de- 
fendant directly  or  indirectly,  by  any  special  rate,  rebate,  draw- 
back, or  other  device  or  method,  charges,  demands,  collects,  or 
receives  from  complainants  a  greater  compensation  for  elec- 
tricity or  for  any  service  rendered  or  to  be  rendered  or  in  con- 
nection therewith  to  complainants  than  defendant  charges,  de- 
mands, collects,  or  receives  from  any  other  person  or  corpora- 
tion for  doing  a  like  or  contemporaneous  service  with  respect 
thereto  under  the  same  or  substantially  similar  circumstances 
or  conditions.  *  Nor  do  they  claim  that  at  present  defendant 
makes  or  grants  any  undue  or  unreasonable  preference  or  ad- 
vantage to  any  person  or  corporation  or  to  any  particular  de- 
scription of  service  in  any  respect  whatever,  or  subjects  com- 
plainants on  any  particular  description  of  service  to  any  undue 
or  unreasonable  prejudice  or  disadvantage  in  any  respect  what- 
ever. Public  Service  Commission  law,  §  68,  tl  1,  2,  and  3. 
Nor  do  the  complainants  aver  that  defendant  now.  charges,  de- 
mands, collects,  or  receives  a  greater  or  different  compensation 
for  electric  service  rendered  or  to  be  rendered  to  complainants 
than  the  rates  and  charges  applicable  to  such  service  as  specified 
in  its  schedule  filed  with  the  Commission  and  in  effect  at  the  time ; 
nor  that  defendant  has  refunded  or  remitted  to  any  patron  in 
any  manner  or  by  any  device  any  portion  of  the  rates  or  charges 
so  specified ;  nor  that  defendant  has  extended  to  any  patron  any 
form  of  contract  or  agreement,  or  any  rule  or  r^ulation,  or  any 
privilege  or  facility,  that  is  not  regularly  and  imiformly  extended 
to  all  its  patrons  under  like  circumstances.  Public  Service  Com- 
mission law,  §  69,  t  12. 

8.  The  essence  of  each  complaint  is  that  defendant  in  each 
instance  induced  complainants  to  sign  a  contract  for  rates,  or 
furnished  a  schedule  of  rates  in  excess  of  the  rates  each  should 
pay  under  the  circumstances  and  conditions  existing  at  the  time 
at  each  plant,  and  consequently  the  rates  so  assigned  in  each 
instance  were  unfair  and  unreasonable,  discriminatory,  and  pref- 
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erential,  resulting  in  compelling  each  complainant  to  pay  to 
defendant  an  excessive  amount  for  electric  service,  wherefore 
these  complaints,  and  this  specific  prayer  for  relief  in  each: 
That  defendant  be  compelled  to  refund  and  repay  the  amount 
of  overcharge. 

4.  A  close  scrutiny  of  the  evidence  discloses  that  none  of  the 
cases  go  beyond  the  allegations  of  the  four  oomplaints.  It  ap- 
pears that  the  rates  of  defendant  were  changed  in  December, 
1912,  and  that  when  it  was  sought  to  ascertain  the  schedule 
appropriate  for  each  of  the  four  complainants,  a  demand  meter 
or  printometer  was  not  used  in  order  to  measure  precisely  the 
amount  of  electric  service  each  would  require,  but  that  the 
schedule  selected  was  based  on  observation,  and  complainants' 
testimony  tends  to  establish  that  had  a  demand  meter  or  printo- 
meter been  employed,  it  would  have  demonstrated  that  schedule 
No.  5  bearing  a  lower  rate  should  have  been  selected  instead  of 
schedule  No.  6. 

Complainants'  testimony  further  tends  to  show  that  at  the  plant 
of  Rhodes-Burford  House  Furnishing  Company  a  demand  meter 
was  set  in  January,  1915,  and  disclosed  that  schedule  No.  5  in- 
stead of  schedule  No.  6  measured  the  electric  service  required; 
that  in  March,  1915,  like  action  was  taken  at  the  plant  of  Oliver 
Chilled  Plow  Works  with  a  like  result;  that  in  September,  1914, 
like  action  was  taken  at  the  plant  of  A.  Moll  Grocer  Company 
with  a  like  result,  and  that  in  September,  1914,  like  action  was 
taken  at  the  plant  of  the  University  Club  with  a  like  result. 

5.  This  analysis  of  the  pleadings  and  evidence  discloses  that 
the  theory  of  each  complaint  is  that  if,  prior  to  the  selection  of 
the  schedule  specifying  the  rate  to  be  paid  by  each  complainant, 
a  demand  meter  or  printometer  had  been  set,  it  would  have  meas- 
ured precisely  the  electric  service  required,  and  hence  the  fair 
and  reasonable  rate  could  have  been  ascertained  and  fixed  and  the 
proper  form  of  contract  signed,  whereas  no  method  having  been 
adopted  to  learn  the  required  electric  service  in  advance,  except 
a  method  %ased  on  observation"  alone,  a  higher  and  excessive 
rate  in  each  instance  resulted.  In  brief,  by  implication  the  good 
faith  of  defendant  in  procuring  the  contracts  is  impugned,  in 
that  it  failed  to  give  the  lowest  rates  applicable  and  to  which 
<5omplainants  aver  thev  were  entitled,  and  hence  the  overcharge ; 
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and  in  truth  this  constitutes  the  sole  basis  upon  which  the  juris- 
diction of  the  Commission  rests. 

6.  This  theory  is  supported  in  toto  by  the  expert  opinion  of 
C.  C.  Maison  of  the  St.  Louis  Electric  Audit  Company,  but  it 
is  directly  and  vigorously  controverted  by  defendant's  witnesses. 
However,  the  single  uncontroverted  fact  presented  to  establish  it 
is  that  the  present  rates  paid  by  complainants  are  lower  than  those 
heretofore  paid. 

There  is  sharp  conflict  in  the  testimony  in  each  case  concern- 
ing these  matters :  Whether  it  is  possible  to  determine  now  what 
a  demand  meter  set  at  some  prior  date  would  have  shown ;  whether 
it  is  possible  to  ascertain  what  the  demand  or  probable  maximum 
service  would  have  been  on  information  alone  of  the  actual  con- 
sumption month  by  month;  and  what  particular  elements  enter 
into  and  aid  a  just  solution  of  an  issue  of  this  character.  It  is 
certain  that  a  decision  of  the  issue  would  be  influenced  largely  by 
accurate  answers  to  the  questions,  (1)  whether  the  patrons'  use 
is  a  long-hours'  or  short-hours'  use;  (2)  whether  service  is  ren- 
dered during  that  portion  of  the  day  only  of  the  peak  load,  or 
whether  rendered  when  less  electric  power  is  required.  (3)  Fur- 
thermore, it  is  also  certain  that  the  connected  load  should  be 
considered,  and  the  maximum  requirement,  which  may  be  made 
at  any  one  period.  However,  because  of  the  view  we  take  of  these 
cases,  these  elements  need  not  be  further  considered.  But  it  may 
be  suggested  that  a  mere  reduction  of  rates  without  further  proof 
will  not  justify  the  conclusion  that  the  rates  charged  anterior 
thereto  were  unlawful. 

7.  Whether  the  evidence  is  sufficient  in  each  case  to  establish 
a  violation  of  the  law  by  defendant  in  furnishing  electric  service 
to  complainants,  as  for  example,  whether  it  proves  or  tends  to 
prove  that  the  rates  were  unlawful,  unjust,  or  unfair,  or  whether 
refunding  to  other  patrons  was  discriminatory  against  complain- 
ants, or  whether  refusing  to  refund  to  complainants  constituted 
an  undue  and  unreasonable  preference  or  advantage  to  patrons 
of  defendant  to  whom  refunds  were  made,  we  need  not  determine, 
since  all  these  matters  relate  to  practices  now  closed,  as  complain- 
ants aver,  and  as  the  evidence  clearly  shows.  Therefore,  com- 
plainants do  not  now  ask  the  Commission  to  correct  present  un- 
lawful, unjust,  unfair,  unreasonable,  discriminatory,  or  prefer- 
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ential  acts  on  the  part  of  defendant,  concerning  rates  or  service 
or  quality  of  electricity,  or  acts  of  like  character  that  may  occur 
in  the  future,  but  the  only  relief  now  demanded  is  that  the  Com- 
mission issue  an  order  compelling  defendant  to  refund  to  each 
complainant  the  respective  alleged  overcharges.  A  judgment  for 
money  is  prayed  in  each  case,  except,  as  to  one,  additional  relief 
is  asked,  which  is  considered  in  division  V.  herein, 

III. 

1.  The  authority  to  render  and  enforce  judgment  for  money, 
or  to  issue  an  order  capable  of  execution  compelling  a  refund  of 
an  overcharge,  or  reparation  for  an  unlawful  exaction  for  supply- 
ing electric  service,  is  unquestionably  an  exercise  of  judicial 
power.  Under  our  system  judicial  power  is  the  authority  vested 
in  courts  and  judges,  as  distinguished  from  executive  or  adminis- 
trative and  legislative  power.  It  is  the  power  exercised  by  a 
court  or  judge  to  decide  and  pronounce  judgment  and  carry  it 
into  effect  between  persons  and  parties.  State  ex  rel.  School  Dist. 
V.  Andrae,  216  Mo.  617,  116  S.  W.  561 ;  State  v.  Hathaway,  115 
Mo.  36,  21  S.  W.  1081.  Our  Constitution  does  not  attempt  to 
define  judicial  power,  but  treats  it  as  a  thing  existing.  1  Mc- 
Quillin,  Mo.  Pr.  §§  1,  2,  and  3. 

This  Commission  is  not  a  court  It  is  merely  an  administra- 
tive body,  and  under  the  classification  and  distribution  of  the 
governmental  powers  of  the  state  is  assigned  to  the  executive  de- 
partment, as  distinguished  from  the  judicial  and  legislative. 
Brotherhood  of  Locomotive  Firemen  &  Enginemen  v.  St.  Louis 
&  S.  F.  R  Co.  2  Mo.  P.  S.  C.  E.  560,  579.  It  can  neither  repeal 
a  statute,  nor  declare  it  unconstitutional  (KJnott  v.  Southwestern 
Tel.  &  Tel.  Co.  2  Mo.  P.  S.  C.  R.  531,  551),  nor  exercise  purely 
judicial  functions  (Phelps  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  2  Mo. 
P.  S.  C.  R.  15,  28,  29).  It  has  no  jurisdiction  to  enforce  con- 
tracts and  liabilities  arising  thereunder  (Ashland  v.  Ashland 
Water  Co.  4  Wis.  R.  C.  R.  273,  306),  except  as  to  the  regulation 
of  rates  and  service  (Caruthersville  v.  Southwestern  TeL  &  Tel. 
Co.  2  Mo.  P.  S.  C.  R.  508 ;  Cole  v.  Ft.  Scott  &  N.  Lights  rieat, 
Water  &  Power  Co.  1  Mo.  P.  S.  C.  R.  130).  Nor  has  it  authority 
to  award  damages  for  breach  of  contracts  entered  into  by  public 
utilities  and  their  patrons.    Its  jurisdiction  is  limited  in  scope  by 
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statute  to  the  supervision  and  regulation  of  the  affairs  of  public 
service  companies,  and  in  enforcing  its  mandates  it  issues  orders 
which  are  prospective  in  their  effect.  Berend  v.  Wisconsin 
Teleph.  Co.  4  Wis.  R.  0.  R  150,  154.  It  is  without  power  to 
compel  a  refund.  Murphy  v.  Tintem  Manor  Water  Co.  (N.  J. 
Pub.  U.  Com.)  P.U.R1915D,  289. 

Under  the  Missouri  Constitution  the  judicial  powers  of  the 
state  "as  to  matters  of  law  and  equity"  are  vested  in  courts  par- 
ticularly designated  (Const.  1875,  art  6,  §§  1  and  37),  and  the 
general  assembly  has  no  authority  to  create  any  other  tribunal 
and  invest  it  with  judicial  power.  State  ex  rel.  Hau^ey  v.  Kyan, 
182  Mo.  349,  81  S.  W.  435.  The  Public  Service  Commission  law 
makes  no  attempt^  either  in  express  terms  or  by  implication,  to 
invest  this  Commission  with  judicial  power,  not  even  to  the  ex- 
tent of  making  an  award  or  decisicm  or  order  for  refund  of  an 
overcharge  which  shall  be  received  as  prima  facie  evidence  of 
facts  therein  stated  in  any  court,  except  as  mentioned  later  in  this 
opinion. 

By  express  constitutional  mandate  "the  right  of  trial  by  jury, 
as  heretofore  enjoyed,  shall  remain  inviolate."  Const  1875,  art. 
2,  §  28.  And  by  statute  an  issue  of  fact  in  an  action  for  the 
recovery  of  money  is  triable  by  jury,  unless  a  jury  is  waived.  Eev. 
Stat  (Mo.)  1909,  §  1968;  Long  v.  Long,  141  Mo.  352,  44  S.  W. 
341;  Kagan  v.  McCoy,  29  Mo.  356;  O'Day  v.  Conn,  131  Mo. 
321,  32  S.  W.  1109 ;  Donovan  v.  Bamett,  27  Mo.  App.  460. 

The  authority  of  the  Commission  is  confined  within  the  limits 
prescribed  by  the  law  of  its  creation.  The  statute  should  be  re- 
stricted to  such  subjects  or  applications  as  are  obviously  within 
its  terms  and  purposes.  2  Lewis's  Sutherland,  Stat  Constr.  2d 
ed.  §§  518,  519.  The  Commission  may  exercise  these  powers 
only :  First,  all  powers  granted  in  express  terms  consistent  with 
the  Federal  Constitution  and  laws  and  the  state  Constitution; 
and,  second,  certain  incidental  powers  likewise  harmonious  grow- 
ing out  of  those  expressly  granted  and  which  are  essential  or 
reasonably  proper  to  give  effect  to  powers  expressly  granted. 

Although  the  order  of  refund  should  be  viewed  as  a  mere  inci- 
dent, or  as  ancillary  to  the  main  relief  demanded,  we  cannot 
grant  it,  for  to  do  so  would  constitute  U8nrpati<m  of  power  not 
contemplated  by  the  statute.     Therefore,  since  the  Commission 
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has  no  power  to  order  a  refund,  even  where  an  overcharge  should 
distinctly  appear,  either  directly  or  as  a  mere  incident  to  other 
appropriate  relief  within  its  undoubted  jurisdiction,  if  complain- 
ants have  just  demands  against  defendant  arising  from  unlawful 
and  excessive  payments  for  services,  they  must  be  presented  to 
and  heard  by  the  proper  judicial  tribunal  with  the  aid  of  a  jury, 
unless  a  jury  should  be  waived  by  defendant. 

2.  In  seeking  to  distinguish  Charlesworth  v.  Omro  Electric 
Light  Co.  (Wis.  E.  Com.)  P.U.E.1915B,  1,  learned  counsel  for 
complainant  says  that  no  claim  is  made  here  that  the  schedule 
rate  was  excessive  and  unreasonable,  and  hence  a  refund  is  not 
asked  for  the  amount  of  an  overcharge  so  arising,  as  in  the  Wis- 
consin case,  but  the  claim  here  is  that  defendant  erred  in  the 
selection  of  schedule  No,  6  for  each  complainant,  instead  of 
selecting  schedule  No.  5,  thereby  discriminating  against  com- 
plainants and  charging  them  a  rate  higher  than  was  charged  to 
others  for  the  same  class  of  service. 

As  respects  the  power  to  compel  reparation,  suflSce  it  to  say  that 
the  distinction  suggested  is  not  material.  Whether  the  over- 
charge resulted  from  an  excessive  schedule  rate  apart  from  com- 
parison with  another  schedule,  as  in  the  Wisconsin  case,  or  from 
an  error  intentional  or  otherwise  in  selecting  a  higher  schedule 
rate,  rather  than  a  lower  one,  as  here,  and  which  may  have  been 
discriminatory,  the  final  result  is  the  same,  since  in  each  instance 
defendant  exacts  more  for  service  than  is  lawful,  the  real  basis 
authorizing  reparation.  The  difference  consists  in  the  particular 
method  employed,  being  mere  form,  and  not  substance. 

3.  Cole  V.  Ft  Scott  &  N.  Light,  Heat,  Water  &  Power  Co.  1 
Mo.  P.  S.  C.  E.  130,  176,  177,  determined  by  this  Commission 
November  17,  1913,  contains  certain  expressions  erroneously  as- 
suming power  to  order  refund  of  overcharge  for  water  service. 
Likewise  Butler  v.  Doniphan  Teleph.  Co.  2  Mo.  P.  S.  C.  E.  81, 
83,  84,  seemingly  assumed  the  same  power  as  to  telephone  service 
overcharge,  but  in  that  case  it  was  denied  agreeably  to  the  maxim, 
De  minimis  non  curat  lex.  As  the  power  of  the  Commission  in 
this  respect  was  not  questioned  at  the  time,  the  error  resulted, 
which  the  Commission,  after  careful  consideration,  now  seeks  to 
correct,  and  states  its  precise  authority  in  this  respect. 
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4.  Touching  the  power  of  the  Commission  to  order  repara- 
tion, this  distinction  should  be  noted :  With  respect  to  overcharge 
by  railroad  carriers,  the  law  invested  the  railroad  commissioners 
(as  formerly  existing  in  this  state)  with  power,  in  case  they 
should  find  at  the  hearing  that  any  injury  or  damage  to  any  com- 
plainant had  occurred  by  reason  of  a  railroad  carrier  violating 
any  provision  of  the  railroad  laws  relating  to  excessive  charges, 
discriminatory  and  preferential  practices,  etc.,  to  award  the 
amount  thereof  and  incorporate  in  their  decision  a  statement 
thereof,  and  the  names  of  the  person  or  persons  so  damaged,  to- 
gether with  an  order  to  such  common  carrier  to  pay  the  same  to 
such  person  by  date  to  be  therein  specified.  If  the  carrier  should 
fail  to  pay  the  amount  in  accordance  with  the  order,  suit  could  be 
instituted  in  the  pro|wr  court  to  recover  the  same ;  and  *^upon  the 
trial  of  such  cause,  a  certified  copy  of  the  award  and  decision  of 
said  commissioners  shall  be  received  as  prima  facie  evidence  of 
each  and  every  fact  therein  stated."  Rev.  Stat  (Mo.)  1909, 
§  3196.  This  power  restricted  by  the  above  statute  is  now  vested 
in  and  may  be  exercised  by  this  Commission.  Public  Service 
Commission  Law,  §  132. 

5.  It  should  be  stated  also  that  at  the  last  session  of  the  gen- 
eral assembly  (48tii,  1915)  of  this  state  there  was  introduced  a 
bill,  known  as  senate  bill  Xo.  377,  approved  by  this  Commission, 
but  which  failed  to  become  a  law,  embodying  certain  changes  in 
the  Public  Service  Commission  law,  among  others  this  provision 
bearing  on  the  subject  under  consideration : 

"When  complaint  has  been  made  to  the  Commission  concern- 
ing any  rate,  fare,  toll,  rental,  or  other  charge  of  any  public 
utility  and  the  Commission  has  found,  after  a  hearing,  that  the 
public  utility  has  charged  an  excessive  or  unjustly  discriminatory 
amount  for  its  product,  commodity,  or  service,  the  Commission 
may  order  that  such  public  utility  make  due  reparation  to  the 
complainant  therefor,  with  interest  at  the  legal  rate  from  the  date 
of  payment  of  such  excessive  or  unjustly  discriminatory  amount. 
If  the  public  utility  does  not  comply  with  an  order  of  the  Com-  ' 
mission  for  the  payment  of  money  within  the  time  fixed  in  such 
order,  the  complainant,  or  any  person  for  whose  benefit  such 
order  was  made,  may  file  in  any  court  of  competent  jurisdiction 

a  petition  setting  forth  briefly  the  causes  for  which  he  claims 
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damages  and  the  order  of  the  CcHninission  in  the  premises.  Sucb 
suit  shall  proceed  in  all  respects  like  other  civil  suits  for  damages, 
except  that  on  the  trial  of  such  suit  the  order  of  the  Commission 
shall  be  prima  facie  evidence  of  the  facts  therein  stated.  If  the 
petitioner  shall  finally  prevail  he  shall  be  allowed  a  reasonable  at- 
torney's fee  to  be  taxed  and  collected  as  a  part  of  the  costs  of  the 
action.  All  complaints  for  the  recovery  of  damages  shall  be  filed 
with  the  Commission  within  two  years  from  the  time  the  product, 
commodity,  or  service  as  to  which  complaint  is  made  was  fur- 
nished or  performed,  and  a  petition  for  the  enforcement  of  an 
order  of  the  Commission  for  the  pajment  of  money  shall  be  filed 
in  the  proper  court  within  one  year  from  the  date  of  the  order. 
The  remedy  provided  in  this  section  shall  be  cumulative,  and  in 
addition  to  an^  other  remedy  or  remedies  in  this  act  provided  in 
case  of  failure  of  a  public  utility  to  obey  a  rule,  regulation,  order, 
or  decision  of  the  Commission.     .     .     . 

"If,  on  application  of  any  public  utility,  the  Commission  shall 
determine  that  any  party  complainant  is  entitled  to  a  refund  as 
provided  for  under  the  provisions  of  this  section,  the  Commission 
is  hereby  authorized  and  empowered  to  make  an  order  without 
a  formal  hearing  permitting  such  public  utility  to  pay  to  such 
complainant  the  sum  to  which  he  is  entitled  on  or  before  the  day 
named.'' 

The  act  of  Congress  empowering  the  Interstate  Commerce  Com- 
mission to  award  reparation  is  similar  in  language,  and  suh 
stantially  the  same  in  effect,  and  this  is  true  with  respect  to  the 
laws  in  many  jurisdictions,  as  in  Arizona,  Arkansas,  California, 
Idaho,  Illinois,  Indiana,  Louisiana,  Maine,  Massachusetts,  Mich- 
igan, New  York,  Ohio,  Oregon,  Rhode  Island,  Texas,  New  Jer- 
sey, Washington,  and  Wisconsin.  California,  Public  Utilities 
act,  §  21 ;  A.  J.  Phillips  Co.  v.  Grand  Trunk  Western  R.  Co. 
236  U.  S.  662,  59  L.  ed.  774,  36  Sup.  Ct.  E^.  444;  Parlin  & 
O.  Co.  V.  St.  Louis,  I.  M.  &  S.  E.  Co.  (La.  R.  Com.)  P.U.R. 
1915 A,  460;  American  Thread  Co.  v.  Bangor  &  A.  E.  Co.  (Me. 
Pub.  U.  Com.)  P.U.R.1915D,  1065;  Austin  v.  Hackensack 
Water  Co.  (N.  J.  Pub.  U.  Com.)  P.U.R.1916B,  423;  Weekly  v. 
Dungeness  Wharf  (Wash.  P.  S.  C.)  P.U.E.1916C,  698;  Paine 
Lumber  Co.  v.  Chicago  &  N.  W.  E.  Co.  13  Wis.  E.  C.  E.  633, 
634 ;  Wausau  Advancement  Asso.  v.  Chicago  &  N.  W.  E.  Co.  13 
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Wis.  R  C.  K.  772;  H.  W.  Selle  &  Co.  v.  Minneapolis,  St.  P. 
&  S.  Ste.  M.  K.  Co.  13  Wis.  R.  C.  R.  635;  Bekkedel  v.  Chicago, 
St.  P.  M.  &  O.  R.  Co.  (Wis.  R  Com.)  P.U.R.1915D,  1068.  See 
annotations,  P.U.R.1915D,  pp.  1068  to  1072. 

IV. 

[4]  Even  assuming  jurisdiction  of  the  Commission  to  order  a 
refund  of  an  unlawful  exaction  in  a  proper  case,  it  is  doubtful 
whether  the  evidence  in  the  cases  before  us  is  suflBcient  to  sup- 
port such  order.  Bather  v.  St.  Louis  County  Gas  Co.  2  Mo. 
P.  S.  C.  R.  204.  A  refund  is  authorized  only  when  the  pay- 
ments made  are  found  to  be  exorbitant,  unusual,  illegal,  or  erro- 
neous. Paine  Lumber  Co.  v.  Chicago  &  N.  W.  R.  Co.  13  Wis.  R. 
C.  R.  633,  634.  Reparation  ought  to  be  a  return  of  the  dif- 
ference between  the  unjust  rate  paid  and  what  would  be  the  en- 
tirely reasonable  and  proper  rate  which  should  have  been  charged. 

As  pointed  out  above,  the  single  undisputed  fact  to  sustain 
excessive  diarges  in  each  case  is  that  the  present  rates  paid  by 
-complainants  are  lower  than  those  paid  during  the  respective 
periods  covered  by  the  complaints.  It  is  clear  that  a  mere  re- 
duction of  rates  alone  without  further  proof  will  not  justify  the 
conclusion  tiiat  the  prior  rates  constituted  an  unlawful  exac- 
tion. Without  such  conclusion  supported  by  satisfactory  evidence, 
at  least  evidence  of  some  probative  force,  there  is  no  basis  what- 
ever upon  which  to  rest  an  award  of  reparation. 

Under  the  act  of  Congress,  it  has  been  held  that  the  award- 
ing of  damages  does  not  necessarily  follow  the  reduction  of  a 
rate.  Minneapolis  Steel  &  Mach.  Co.  v.  Chicago,  M.  &  St.  P.  R 
Co.  26  Inters.  Com.  Rep.  193,  194.  The  voluntary  reduction  of 
a  rate  does  not  in  itself,  without  proof  that  the  former  rate  was 
unreasonable,  furnish  a  sufficient  basis  for  reparation.  Pierce  v. 
Pittsburgh  &  L.  E.  R.  Co.  23  Inters.  Com.  Rep.  89,  91 ;  Sun- 
derland Bros.  Co.  V.  Chicago,  B.  &  Q.  R.  Co.  18  Inters.  Com.  Rep. 
612,  513 ;  L.  B.  Menefee  Lumber  Co.  v.  Texas  &  P.  R.  Co.  15 
Inters.  Com.  Rep.  49,  51. 

In  a  Pennsylvania  case  reparation  was  denied  merely  on  evi- 
dence that  complainants  had  been  charged  more  than  the  rate 
authorized  by  a  published  tariff  in  the  absence  of  proof  that  the 
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published  rate  is  reasonable.  Adrian  Furnace  Co.  v.  Pennsyl- 
vania R.  Co.  CPa.  P.  S.  C.)  P.U.R.1915C,  883,  887. 

In  California,  where  reparation  may  be  awarded  in  a  proper 
case,  it  has  been  held  that  in  addition  to  proving  that  the  rate 
at  the  time  it  was  charged  was  excessive,  it  should  be  shown  by 
the  complainant  for  reparation  that  some  damage  or  injury  was 
sustained  by  it  by  reason  of  the  imposition  of  such  excessive 
rate;  that  is,  claimant  for  reparation  must  not  merely  show  a 
wrong  of  the  carrier,  but  that  the  wrong  has  in  fact  operated  to 
it3  injury.  Carnegie  Brick  &  Pottery  Co.  v.  Western  P.  R.  Co. 
(Cal.  R.  Com.)  P.U.R.1915A,  1079,  1085,  1086. 

In  Wisconsin  a  request  for  reparation  in  such  sum  as  the 
Commission  should  find  charges  paid  in  excess  of  reasonable 
charges  was  denied  where  it  appeared  that  the  petitioner's  busi- 
ness had  shown  a  steady  increase  in  volume  covering  the  period 
during  which  the  rate  complained  of  had  been  in  force,  the  Com- 
mission remarking  that  such  showing  ''leaves  little  ground  upon 
which  to  base  a  claim  for  a  refund."  John  H.  Allen  Seed  Co.  v. 
Chicago  &  N.  W.  R.  Co.  (Wis.  R.  Com.)  P.U.R.1915A,  352, 
355. 

In  harmony  with  the  above  decisions,  under  the  act  of  Con- 
gress, to  justify  reparation,  there  must  be  proof  that  complainant 
was  damaged  (Pine  Belt  Lumber  Co.  v.  Gulf  &  S.  I.  R.  Co.  33 
Inters.  Com.  Rep.  117,  118 ;  Xew  England  Electric  Co.  v.  Chi- 
cago R.  I.  &  P.  R.  Co.  28  Inters.  Com.  Rep.  418,  421),  and  the 
amount  thereof  must  be  shown.  Mere  proof  of  particular  ship- 
ments made  and  of  freight  paid  does  not  make  out  a  prima  facie 
case.  Complainant  must  establish  the  fact  and  amount  of 
damage.  Spiegle  v.  Southern  R.  Co.  32  Inters.  Com.  Rep.  687, 
689.  It  does  not  follow  that  because  a  given  rate  is  found  to  be 
excessive  and  unreaBonable,  and  is  ordered  to  be  discontinued  and 
another  rate  established,  the  complainant  has  suffered  or  is  en- 
titled to  damages  by  way  of  reparation.  This  is  true  because, 
notwithstanding  such  a  finding  and  order,  .there  may  be  circum- 
stances and  conditions,  such  as  the  relations  between  the  parties, 
want  of  knowledge  by  the  defendant  of  the  facts  bearing  upon 
the  question  of  reasonableness,  lack  of  intention  to  violate  the 
law  in  that  respect,  or  absence  of  proof  of  actual  damage  suffered 
by  complainant^  which  might  influence  the  Commission  in  de- 
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ciding  that  the  complainant  was  not  entitled  to  an  award  of 
reparation  or  damages.  Lehigh  Valley  R.  Co.  v.  Clark,  125  C. 
C.  A.  235,  207  Fed.  717,  727. 

Under  a  recent  decision  of  the  Supreme  Court  of  the  United 
States,  where  reparation  is  asked  on  the  ground  of  excessive  and 
unreasonable  rate,  the  finding  of  the  ultimate  facts  constituting 
the  basis  of  the  order  should  disclose  whether,  if  the  rate  was 
excessive  and  unreasonable,  the  shipper  was  injured  thereby, 
and,  if  so,  the  amount  of  his  damages ;  and  where  asked  because 
of  unjust  discrimination,  whether,  if  there  was  unjust  discrimi- 
nation, the  shipper  was  injured  thereby,  and,  if  so,  the  amount  of 
bis  damages.  Meeker  v.  Lehigh  Valley  E.  Co.  236  U.  S.  412,  59- 
L,  ed.  644,  P.U.R.1915D,  1072,  1085,  35  Sup.  Ct.  Rep.  328. 

V. 

[5-9]  The  complaint  of  the  Oliver  Chilled  Plow  Works  asks 
this  additional  relief:  That  defendant  include  in  its  contract 
that  when  schedules  are  changed  complainant  shall  automatically 
receive  the  benefit  of  such  changes,  and  that  complainant  be  noti- 
fied of  such  changes.  And  in  their  brief  complainants  request 
that  an  order  in  each  case  be  made  in  substance :  That  when  a 
complaint  as  to  rate  is  received,  or  a  new  rate  of  which  a  consumer 
desires  to  take  advantage  is  instituted  by  defendant,  the  defend- 
ant shall  during  the  peak  months  be  required  to  measure  the  con- 
sumer's demand  by  the  setting  of  a  printometer,  or  other  accepted 
demand  meter  reading  device. 

As  is  the  practice  of  defendant  here,  it  is  customary  among 
many  of  the  large  electrical  utilities  to  offer  the  choice  of  two  or 
more  rate  schedules  to  business  lighting  and  power  consumers, 
the  advantages  of  each  of  these  schedules  for  specific  installations 
being  dependent  on  certain  conditions  of  use,  such  as  average 
monthly  consumption,  maximum  demand,  time  of  day  during 
which  service  is  required,  guaranteed  monthly  or  annual  mini- 
mum, etc.  Such  schedules  have  their  origin  in  and  are  usually 
formulated  on  some  more  or  less  well-defined  cost  of  service 
theory,  or  simply  on  the  basis  of  expediency. 

Where  more  than  one  rate  schedule  is  in  effect  by  a  utility  as 
applicable  to  the  service  of  a  certain  prospective  consumer,  the 
principle  of  fairness  intended  to  be  preserved  and  promoted  by  our 

P,U.R.1916B. 


Digitized  by 


Google 


664  MISSOURI  PUBLIC  I^ERVICB  COMMISSION. 

statute  would  suggest  that  such  consumer  should  be  given  ever; 
reasonable  assistance  by  representatives  of  the  utility  in  selecting 
that  schedule  which  will  obviously  result  in  the  lowest  total  an- 
nual cost  of  service  to  the  consumer.  Should  conditions  be  such 
that  it  is  impossible  to  determine  accurately  which  schedule  offers 
a  distinct  advantage  to  the  consumer  without  a  reasonable  trial, 
the  consumer  should  be  served  under  the  schedule  which  appears 
to  be  the  most  advantageous  for  a  sufficient  length  of  time  to 
obtain  assurance  as  to  the  most  advantageous  schedule  imder  the 
customer's  condition  of  use,  connected  load,  eta  The  utility 
should  take  the  necessary  steps  to  determine  properly  the  most 
advantageous  schedule  along  the  foregoing  lines,  and  bill  the  con- 
sumer under  the  schedule  thus  determined,  immediately  after 
such  determination,  until  the  expiration  of  the  consumer's  serv- 
ice agreement  or  until  consumer  is  placed  on  some  other  schedule 
as  hereinafter  described. 

It  would  not  be  reasonable  to  require  a  utility  offering  more 
than  one  schedule  to  check  up  at  frequent  intervals  all  of  the 
consumers  who  are  being  furnished  under  any  of  these  schedules, 
after  the  proper  schedule  has  once  been  selected,  for  the  purpose 
of  determining  whether  the  consumer's  connected  load,  condi- 
tions, or  manner  of  use  or  quantity  of  energy  used  have  changed ; 
in  brief,  whether  the  consumer  is  still  being  furnished  under  the 
more  economical  schedide.  It  is  entirely  reasonable,  however, 
to  require  a  utility  to  make  such  an  investigation  if  the  con- 
sumer feels  that  there  has  been  a  change  in  his  connected  load 
or  maximum  demand  or  other  condition  of  use,  which  in  his 
opinion  would  cause  some  other  schedule  then  in  effect  to  offer 
him  a  distinct  advantage.  Utilities  should,  however,  not  be 
required  to  effect  more  than  one  change  at  the  application  of 
consumer  in  schedules  existing  at  the  time  consumer  enters  into 
or  makes  a  change  in  his  service  agreement^  within  any  twelve 
months'  period. 

In  the  event  that  any  schedule  in  effect  is  changed,  such 
change  should  automatically  be  taken  account  of  in  bills  for  serv- 
ice to  all  consumers  being  furnished  under  such  sdiedule  immedi- 
ately after  the  effective  date  of  the  change. 

Where  an  additional  schedule  is  filed  which  will  possibly 
offer  an  advantage  to  consumers  being  furnished  under  exist- 
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ing  rates,  the  consumers  likely  to  be  aflFected  should  be  furnished 
with  a  notice  of  the  new  schedule,  with  the  suggestion  that  they 
check  the  new  schedule  with  that  under  which  they  are  receiving 
service,  to  determine  whether  the  new  schedule  will  offer  any 
immediate  advantage.  If  any  consumer  applies  for  transfer  to 
such  new  schedule,  transfer  should  be  made  promptly,  providing 
consumer's  service  conditions  are  applicable  to  the  terms  and 
conditions  of  the  new  schedule. 

Where  a  utility  maintains  more  than  one  schedule  in  effect, 
the  charges  under  which  depend  on  connected  load  or  maximum 
demand,  or  where  the  utility  maintains  one  or  more  such  sched- 
ules and  also  maintains  a  schedule  applicable  to  the  same  class 
of  service,  the  charges  under  which  are  independent  of  the  con- 
nected load  or  maximum  demand,  it  is  incumbent  upon  the  utility 
to  maintain  and  enforce  specific  rules  and  regulations  with  refer- 
ence to  original  inspection  of  connected  load  or  measurement  of 
demand,  and,  where  practicable,  periodic  inspections  thereafter, 
which  can  be  enforced  in  a  practical  manner  without  imdue  ex- 
pense, and  yet  insure  the  furnishing  of  service  without  unjust 
discrimination,  and  give  the  consumer  every  opportunity  and  rea- 
sonable assistance  in  obtaining  his  service  at  the  lowest  annual 
cost. 

Under  so-called  demand  schedules  it  is  t^ustomary  to  measure 
the  demand  on  comparatively  large  installations  or  certain  special 
classes  of  installations  by  specially  installed  demand  meters  or 
other  exact  method,  and  to  "assess"  the  demand  for  small  installa- 
tions by  counting  the  connected  load  in  watts  and  assuming  the 
maximum  demand  as  a  fixed  percentage  of  the  connected  load,  a 
table  of  these  fixed  percentages  for  these  various  classes  of  loads 
being  incorporated  as  a  regular  portion  of  the  schedule  of  rates, 
rules,  and  r^ulations  in  force  and  effect. 

The  schedule  of  rates  for  electricity  of  defendant  on  file  with 
the  Commission  sets  forth  in  detail  specific  provisions  on  the 
measurement  and  assessment  of  demand,  and  these  provisions 
should  be  strictly  enforced,  otherwise  the  company  may  be  guilty 
of  unjust  discrimination  in  its  charges  for  service,  and  thus  vio- 
late §  68,  subsections  2  and  3,  of  the  Public  Service  Commission 
law.  While  the  rules  of  the  defendant  provide  for  a  measure- 
ment or  assessment  when  the  schedule  selected  by  consumer  is 
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based  on  connected  load  or  maximum  demand,  they  do  not  pro- 
vide for  a  measurement  when  a  schedule  is  first  applied  not  based 
on  connected  load  or  maximum  demand,  there  being  applicable 
to  the  same  class  of  service  a  schedule  that  is  based  on  connected 
load  or  maximum  demand.  The  absence  of  such  a  rule  is  the 
direct  cause  of  the  complaints  considered  herein.  The  proper 
enforcement  of  such  a  rule  would  obviate  any  complaint  on  the 
final  working  out  of  a  schedule  "based  on  observation." 

Where  the  rate  to  a  consumer  is  based  on  assessed  demand, 
such  assessment  should  be  carefully  checked  at  least  in  the  be- 
ginning by  the  utility,  and  where  the  demand  is  assessed  tem- 
porarily pending  the  institution  of  an  accurate  method  of  de- 
termining the  same  later,  the  utility  should  observe  precaution 
to  institute  such  method  promptly  and  of  its  own  volition,  and 
not  continue  to  bill  a  consumer  on  an  assessed  demand  basis 
indefinitely  when  a  measured  demand  is  required  under  the  tenna 
and  conditions  in  force  and  effect. 

In  checking  the  consumer's  assessed  demand  periodically  for 
any  reason,  or  in  changing  from  temporary  assessed  demand  to 
measured  demand  basis,  if  it  is  found  that  the  consumer  would 
obtain  a  lower  average  rate  under  some  other  schedule  then  in 
effect,  the  utility  should  transfer  the  consumer  to  the  more  ad- 
vantageous schedule  voluntarily,  or  explain  the  situation  to  such 
consumer  and  give  him  the  option  of  such  transfer. 

The  utility  should  make  it  a  regular  practice  to  check  each 
consumer's  bills  with  assessed  or  measured  demand  conditions 
as  often  as  practicable,  and  determine  accurately  whether  the 
consumer  is  being  furnished  under  the  most  advantageous  sched- 
ule then  in  force  and  effect. 

When  the  rules  of  the  utility  under  any  particular  schedule 
provide  for  the  demand  to  be  measured  during  a  certain  period 
of  the  year  only,  such  rule  should  be  rigidly  enforced;  namely, 
the  utility  should  make  accurate  determination  of  the  demand 
in  question  during  the  normal  peak  demand  period  of  the  year. 

It  is  quite  difficult  to  exaggerate  the  importance  of  the  practice 
by  utilities  of  giving  consumers  detailed  and  accurate  informa- 
tion and  advice  in  the  original  selection  of  the  most  advantageous 
rate  and  any  changes  consumer  may  desire  or  the  utility  may 
deem  advantageous  to  the  consumer  thereafter.    It  is  only  on  the 
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basis  of  such  treatment  by  a  utility  that  the  Commission  would 
consider  allowing  more  than  one  schedule  in  force  and  effect 
<»vering  practically  the  same  classes  of  consumers. 

An  appropriate  order  will  be  issued  in  accordance  with  this 
opinion.    All  concur. 

ORDER. 

The  above-entitled  causes  being  at  issue  upon  the  respective 
complaints,  answers,  and  replies  on  file,  and  having  been  duly 
heard  and  submitted  by  the  parties  hereto  on  the  evidence,  oral 
and  documentary,  and  printed  briefs  on  file,  and  the  Commission 
having  made  a  thorough  investigation  of  the  matters  and  things 
involved,  and  being  fully  advised  of  and  concerning  the  premises, 
and  having  on  the  date  hereof  made  and  filed  a  report  and  opinion 
containing  its  finding  of  facts  and  conclusions  thereon,  which  said 
report  and  opinion  is  hereby  referred  to  and  made  a  part  hereof, 
it  is 

Ordered :  1.  That  that  part  of  each  complaint  in  each  of  the 
above  entitled  causes  praying  for  reparation  for  alleged  over- 
charges be  and  the  same  is  hereby  dismissed,  for  the  reasons  in 
said  report  and  opinion  stated. 

Ordered:  2.  The  defendant  shall,  as  soon  as  practicable,  dur- 
ing the  normal  peak-demand  period  peculiar  to  each  class  of  busi- 
ness, make  an  inspection  of  the  installation  of  each  customer,  of 
a  class  having  the  choice  of  more  than  one  schedule,  for  the  pur- 
pose of  checking  up  his  connected  load,  maximum,  or  assessed 
demand  or  other  conditions  of  use,  and  shall  study  the  consumer's 
monthly  energj^  consumption  for  the  past  year,  and  secure  any 
other  reasonable  data  necessary  to  determine  whether  the  con- 
sumer is  still  being  served  under  the  most  economical  schedule 
then  in  effect,  and  to  place  the  consumer  under  the  existing  sched- 
ule most  advantageous.  This  shall  not  be  required,  however, 
where  such  an  inspection  has  been  made  at  the  beginning  or 
during  the  consumer's  present  term  of  agreement. 

Ordered :  3.  If  a  new  customer  having  the  choice  of  a  schedule 
based  on  measured  maximum  demand  is  placed  on  a  schedule  not 
based  on  measured  maximum  demand,  or  if  the  demand  is  tempo- 
rarily obtained  by  assessment  pending  the  determination  of  the 
measured  demand,  such  schedule  or  such  assessment  shall  prevail 
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until  the  demand  is  actually  measured,  which  shall  be  the  next 
succeeding  normal  peak-demand  period,  and  in  case  the  con- 
sumer then  elects  to  be  placed  under  the  demand  schedule,  or  in 
case  the  actual  measurement  of  demand  effects  a  change  in  the 
consumer's  accoimt  from  that  computed  on  the  assessed  demand, 
the  consimier  shall  be  credited  with  the  excess  or  may  be  charged 
with  the  decrekse  accruing  between  the  amount  paid  and  the 
amount  computed  on  the  basis  of  the  measured  demand.* 

Ordered :  4.  When  the  defendant  shall  make  an  investigation 
of  the  customer's  connected  load  and  assessed  or  measured  de- 
mand, together  with  a  study  of  the  consumer's  monthly  energy 
consumption,  either  at  intervals  or  in  connection  with  new  busi- 
ness, the  consumer  shall  then  either  be  placed  on  the  most  ad- 
vantageous schedule,  or  advised  of  the  result  of  the  investigation, 
and  proffer  made  of  the  company's  assistance  in  determining  un- 
der which  schedule  consumer  would  be  most  benefited.  The  com- 
pany shall  not  be  required,  however,  to  effect  more  than  one 
change  in  schedule  existing  at  time  demand  is  measured  or  as- 
sessed in  any  twelve  months'  period. 

Ordered:  5.  When  defendant  introduces  an  entirely  new 
schedule  of  rates  and  charges  which  will  possibly  offer  advantages 
to  existing  consumers,  each  consumer  possibly  so  affected  shall  be 
furnished  with  notice  of  new  schedule,  and  proffer  made  of  the 
company's  assistance  in  determining  whether  consumer  would  be 
benefited  by  being  served  and  billed  under  such  schedule. 

Ordered :  6.  If  a  customer,  in  accordance  with  any  of  the  fore- 
going, shall  elect  to  be  placed  on  any  other  schedule  than  the  one 
under  which  he  is  being  served,  he  shall  not  be  required  to  enter 
upon  a  service  agreement  extending  beyond  the  time  of  expira- 
tion of  the  original  agreement,  unless  compliance  with  the  new 
agreement  shall  entail  expense  to  the  company  for  the  installation 
of  new  apparatus  or  facilities  for  serving  a  customer,  in  which 
'case  the  company  may  require  the  standard  term  of  agreement 
before  putting  into  effect  the  new  schedule. 

Ordered :  7.  Should  the  defendant  desire  it  may  establish  uni- 
form nondiscriminatory  rules  more  favorable  to  its  consumers 
than  the  rules  herein  established. 

*A8  modified  on  motion  to  modify. 
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Ordered:  8.  That  this  order  shall  take  effect  on  November  1, 
1915,  and  that  the  secretary  of  the  Commission  forthwith  serve 
oa  each  of  the  complainants  and  defendant  herein  certified  copies 
of  this  order  and  the  report  and  opinion  filed  herein. 

Ordered :  9.  That  each  of  the  complainants  and  the  defendant 
be  and  they  are  hereby  required  to  notify  the  Commission  in  the 
manner  required  by  §  25  of  the  Public  Service  Commission  law, 
within  five  days  after  receipt  of  the  certified  copy  of  this  order 
and  the  report  and  opinion  filed  herein,  whether  the  terms  of  this 
order  are  accepted  and  will  be  obeyed. 

Motion  to  modify  overruled  December  20,  1916. 

Note. — Reparation. 

In  Murphy  v.  New  York  C.  B.  Co.  —  App.  Div.  — ,  156  N.  Y. 
Supp.  49,  it  was  held,  Laughlin,  J.,  dissenting,  that  the  courts  are 
not  bound  by  an  order  of  the  New  York  Public  Service  Commis- 
sion directing  a  railroad  to  refund  unreasonable  track  storage  charges 
collected  in  strict  conformity  with  filed  schedules,  on  the  ground  that 
the  Commission  has  no  power  to  order  a  refund  of  charges  so  col- 
lected. 

The  Louisiana  supreme  court  in  Texas  &  P.  R.  Co.  v.  Railroad 
Commission,  P.U.R.1916A,  334,  69  So.  837,  followed  by  Ford  v. 
liouisiana  Southern  R.  Co.  P.U.R.1916A,  342,  has  held  the  Louisiana 
Commission  also  to  be  without  power  to  award  reparation. 

In  Lake  Transit  Co.  v.  Lehigh  Valley  R.  Co.  Pa.  State  R.  R. 
Com.  Docket  No.  1064,  Sept.  15,  1915,  the  Pennsylvania  Commis- 
sion ordered  reparation  for  excessive  freight  chains  collected  between 
Jtdy  26,  1913,  and  December  31,  1913,  and,  following  Pennsylvania 
Paraflfine  Works  v.  Pennsylvania  R.  Co.  P.U.R.1915C,  506,  held  that 
it  was  without  jurisdiction  to  order  reparation  for  excessive  rates 
charged  prior  to  July  26,  1913,  the  date  upon  which  the  act  creating 
the  Commission  took  effect,  although  a  complaint  filed  May  7,  1913, 
with  the  Railroad  Commission,  alleging  that  such  rates  charged  were 
excessive  and  demanding  reparation,  was  undisposed  of  and  pending 
before  it. 

The  New  York  Commission  has  ordered  reparation  in  many  cases 
under  the  apparent  supposition  that  it  had  power  to  do  so. 

New  York. — In  the  following  cases,  the  New  York  Commission, 
Second  District,  ordered  a  railroad  to  refund  to  shippers  the  differ- 
ences between  the  freight  rate  collected  pursuant  to  an  excessive  rate 
in  filed  schedules  in  effect  at  the  date  of  shipment  and  a  reasonable 
rate  thereafter  established: 

iGerry  Veneer  &  Lumber  Co.  v.  Erie  R.  Co.  Case  No.  5156,  Sept. 
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1,  1015;  Kenyon  Lumber  Co.  v.  Delaware  &  H.  Co.  Case  No.  5157, 
Sept.  1,  1915;  Rice  v.  Delaware  &  H.  Co.  Case  No.  5158,  Sept.  1, 
1915;  Vacuum  Oil  Co.  v.  Pennsylvania  R.  Co.  Case  No.  5162,  Sept. 
],  1915;  Fitzpatrick  v.  Buffalo,  E.  &  P.  R.  Co.  Case  No.  5160,  Sept. 
1,  1915;  E.  E.  &  B.  S.  Stevens  v.  New  York  C.  R.  Co.  Case  No. 
5177,  Sept.  7,  1915;  D.  M.  Rosser  Engineering  &  Contracting  Co. 
V.  New  York  C.  R.  Co.  Case  No.  5175,  Sept.  7,  1915;  Bennett  v. 
Pennsylvania  R.  Co.  Case  No.  5174,  Sept.  7,  1915 ;  Acme  Engiueer- 
ing  &  Contracting  Co.  v.  New  York  C.  R.  Co.  Case  No.  5172,  Sept. 
7,  1915;  Berry  v.  New  York  C.  R.  Co.  Case  No.  5171,  Sept.  7, 
1915;  Schwadron  v.  Long  Island  R.  Co.  Case  No.  5208,  Sept  29, 
1915;  Atwell  v.  Lehigh  Valley  R.  Co.  Case  No.  5209,  Sept.  29, 
1915;  Excelsior  Wrapper  Co.  v.  New  York  C.  R.  Co.  Case  No.  5210, 
Sept.  29,  1915;  Mulberry  v.  New  York  C.  R.  Co.  Ca^se  No.  5211, 
Sept.  29,  1915 ;  Boston  Excelsior  Co.  v.  New  York  C.  R.  Co.  Case 
No.  5212,  Sept.  29,  1915;  Peck  &  Pratt  v.  New  York  C.  R.  Co. 
Case  No.  5213,  Sept.  29,  1915;  Paragon  Plaster  Co.  v.  Delaware, 
L.  &  W.  R.  Co.  Case  No.  5214,  Sept.  29,  1915;  Victor  Preserving 
Co.  V.  New  York  C.  R.  Co.  Case  No.  5215,  Sept.  29,  1915 ;  Krenzer 
V.  Pennsylvania  R.  Co.  Case  No.  5216,  Sept.  29,  1915;  Norton  Stone 
&-  Lime  Co.  v.  Delaware  &  H.  Co.  Case  No.  5217,  Sept.  29,  1915; 
Charles  M.  Allen  v.  New  York  C.  R.  Co.  Case  No.  5218,  Sept.  29, 
1915;  Taggart  Bros.  Co.  v.  New  York  C.  R.  Co.  Case  No.  5229, 
Oct.  5,  1915;  Taggart  Bros.  Co.  v.  New  York  C.  R.  Co.  Case  No. 
5230,  Oct.  5,  1915;  Taggart  Bros.  Co.  v.  New  York  C.  R.  Co.  Case 
No.  5231,  Oct.  5,  1915;  Taggart  Bros.  Co.  v.  New  York  C.  R.  Co. 
Case  No.  5232,  Oct.  5,  1915 ;  Taggart  Bros.  Company  v.  New  York 
C.  R.  Co.  Case  No.  5233,  Oct.  5,  1915;  Boonville  Sand  Co.  v.  New 
York  C.  R.  Co.  Case  No.  5228,  Oct.  5,  1915;  Newton  Brick  &  Sup- 
ply Co.  v.  New  York  C.  B.  Co.  Case  No.  5227,  Oct.  5,  1915;  Tag- 
gart Bros.  Co.  V.  New  York  C.  R.  Co.  Case  No.  5234,  Oct  5,  1915; 
Taggart  Bros.  Co.  v.  New  York  C.  R.  Co.  Case  No.  5239,  Oct.  7, 
1915 ;  Worcester  Salt  Co.  v.  Fonda,  J.  &  G.  R.  Co.  Case  No.  5238, 
Oct.  7,  1915 ;  Roberson  &  Son  v.  Delaware  &  H.  Co.  Case  No.  5240, 
Oct.  7,  1915;  Treyz  v.  New  York,  0.  &  W.  R.  Co.  Case  No.  5268, 
Oct.  26,  1915;  Treyz  v.  New  York,  0.  &  W.  R.  Co.  Case  No.  5267, 
Oct.  26,  1915;  Heinz  Co.  v.  New  York  C.  R.  Co.  Case  No.  5266, 
Oct.  26, 1915;  Allen  v.  New  York  C.  R.  Co.  Case  No.  5265,  Oct.  26, 
1915;  Lackawanna  Bridge  Co.  v.  New  York  C.  R.  Co.  Case  No. 
6270,  Oct.  28,  1915;  Carter  v.  New  York  C.  E.  Co.  Case  No.  5283, 
Nov.  9,  1915;  Jacob  Dold  Packing  Co.  v.  Lehigh  Valley  R.  Co. 
Case  No.  5284,  Nov.  9,  1915 ;  Brant  Excelsior  Co.  v.  New  York  C. 
R.  Co.  Case  No.  5285,  Nov.  9,  1915;  Charles  M.  Allen  v.  New 
York,  0.  &  W.  R.  Co.  Case  No.  5287,  Nov.  10,  1915;  Libby,  McNeill, 
&  Libby  v.  Pennsylvania  R.  Co.  Case  No.  5286.  Nov.  10,  1915; 
Risley  Lumber  Co.  v.  Delaware  &  N.  R.  Co.  Case  No.  5288,  Nov.  10, 
P.U.R.1916B. 
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1915;  Electro  Metallurgical  Co.  v.  New  York  C.  R.  Co.  Case  No. 
5297,  Nov.  17,  1915;  Empire  Foundry  Co.  v.  Delaware,  L.  &  W. 
R.  Co.  Case  No.  5296,  Nov.  17,  1915;  Willson  &  E.  Co.  v.  New 
York  C.  R.  Co.  Case  No.  5294,  Nov.  17,  1915;  Thompson  v.  New 
York  C.  R.  Co.  Case  No.  5324,  Nov.  30,  1915;  Buffalo  Vegetable 
Marketing  Co.  v.  Erie  R.  Co.  Case  No.  5323,  Nov.  30,  1915 ;  Brook- 
lyn Cooperage  Co.  v.  New  York  C.  R.  Co.  Case  No.  5322,  Nov.  30, 
1915;  Beebe  v.  New  York  C.  R.  Co.  Case  No.  5321,  Nov.  30,  1915; 
Dutchess  County  Lime  Co.  v.  New  York  C.  R.  Co.  Case  No.  5320, 
Nov.  30,  1915;  Worth  v.  Delaware  &  H.  Co.  Case  No.  5318,  Nov. 
30,  1915;  Blue  Pond  Mangle  Roller  Co.  v.  New  York  C.  R.  Co. 
Case  No.  5317,  Nov.  30,  1916;  Pearl  City  Veneer  Co.  v.  Erie  R. 
Co.  Case  No.  5316,  Nov.  30,  1915;  A.  C.  Dutton  Lumber  Corp.  v. 
New  York  C.  R.  Co.  Case  No.  5315,  Nov.  30,  1915;  Britton  v.  Buf- 
falo, R.  &  P.  R.  Co.  Case  No.  5314,  Nov.  30,  1915;  Jos.  Joseph  & 
Bros.  Co.  V.  New  York  C.  R.  Co.  Case  No.  5313,  Nov.  30,  1915; 
George  W.  Haxton  &  Son  v.  New  York  C.  R.  Co.  Case  No.  5312, 
Nov.  30,  1915;  Clinton  Metallic  Paint  Co.  v.  New  York,  0.  &  W. 
R.  Co.  Case  No.  5332,  Dec.  7,  1915;  Malone  Light  &  P.  Co.  v.  New 
York  C.  R.  Co.  Case  No.  5331,  Dec.  7,  1915. 

The  New  York  Commission,  Second  District,  has  also  awarded 
reparation  for  cartage  expenses  incurred  by  reason  of  error  in  the 
routing  and  delivery  of  freight  shipments  in  the  following  cases : 

R.  W.  Cameron  &  Co.  v.  New  York  C.  R.  Co.  Sept.  1,  1915,  Case 
No.  5161;  Beaver  Co.  v.  New  York  C.  R.  Co.  Case  No.  5173,  Sept. 
7,  1915;  Anthony  &  J.  Co.  v.  New  York  C.  R.  Co.  Case  No.  5170, 
Sept.  7,  1915;  Jefferson  Chair  Co.  v.  New  York  C.  R.  Co.  Case  No. 
5226,  Oct.  5,  1915;  Lord  &  B.  Co.  v.  New  York  C.  R.  Co.  Case  No. 
5295,  Nov.  17,  1915;  Stuhlmiller  Mantel  Works  v.  New  York  C. 
R.  Co.  Case  No.  5347,  Dec.  16,  1915. 

In  the  following  cases  reparation  was  awarded  to  shippers  by  the 
New  York  Commission,  Second  District,  for  freight  charges  col- 
lected by  reason  of  an  jerror  in  schedules  amended  after  date  of 
shipment : 

Seneca  Iron  &  Steel  Co.  v.  New  York  C.  R.  Co.  Case  No.  5272, 
Oct.  28,  1915 ;  Corrugated  Bar  Co.  v.  New  York  C.  R.  Co.  Case  No. 
5271,  Oct.  28,  1915;  Irving  D.  Booth  v.  Brie  R.  Co.  Case  No.  5319, 
Nov.  30,  1915;  American  Bridge  Co.  v.  Pennsylvania  R.  Co.  Case 
No.  5330,  Dec.  7,  1916. 

Reparation  has  also  been  awarded  by  the  New  York  Commission, 
Second  District,  in  the  following  cases : 

National  Exp.  Co.  v.  Delaware  &  H.  Co.  Case  No.  5362,  Dec.  28, 
1915,  for  freight  charges  collected  in  excess  of  rates  provided  by  law- 
ful agreement. 

Retsof  Min.  Co.  v.  Lehigh  Valley  R.  Co.  Case  No.  5348,  Dec.  16, 
1915,  for  erroneous  freight  charge  collected. 
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In  the  following  decisions  of  other  states  reparation  for  freight 
charges  collected  pursuant  to  rates  legally  in  effect  at  the  date  of 
shipment  is  "authorized"  or  "permitted/* 

Idaho. — ^Re  Spokane  International  R.  Co.  Case  No.  119,  Order 
No.  299,  Nov.  17,  1915,  order  permitting -railroad  to  refund  excess 
freight  paid  upon  a  carload  of  slab  wood  where  the  rate  charged  was 
excessive  and  the  railroad  had  a  few  days  later  filed  a  reduced  rate 
and  no  discrimination  will  result. 

In  Re  Oregon  Short  Line  R.  Co.  Case  No.  137,  Order  No.  307, 
Dec.  18,  1915,  order  permitting  railroad  to  refund  a  portion  of  the 
charges  collected  on  a  shipment  of  potatoes  in  a  sum  equal  to  the 
difference  between  the  specific  rate  and  the  distance  rate  properly 
applicable. 

Re  Oregon  Short  Line  R.  Co.  Case  No.  138,  Order  No.  308,  Dec. 
28,  1915,  order  permitting  a  refund  to  certain  teachers  attending  the 
teachers'  institute  pursuant  to  tariff  authorized  by  XJ.  P.  Tariff, 
P.  U.  C.  I.  No.  277,  where  such  teachers  boarded  the  train  at  out- 
lying branches  and  paid  ftdl  fare. 

Re  Oregon-Washington  R.  &  Nav.  Co.  Case  No.  126,  Order  No. 
314,  Jan.  8,  1916,  order  permitting  railroad  to  refund  the  differ- 
ence between  an  excessive  and  unreasonable  class  rate  collected  and 
a  proposed  just  and  reasonable  commodity  rate  for  the  service  where 
no  discrimination  would  result. 

Illinois. — The  Illinois  Commission  in  the  following  cases  has  per- 
mitted railroads  to  refund  the  difference  between  an  excessive  freight 
collected  and  a  reasonable  rate  thereafter  filed:  Re  Illinois  C.  R. 
Co.  No.  4347,  Nov.  3,  1915;  Re  Chicago,  B.  &  Q.  R.  Co.  No.  4349, 
Nov.  3,  1915;  Re  Chicago  &  A.  R.  Co.  No.  4348,  Nov.  3,  1915; 
Re  Wabash  R.  Co.  No.  4351,  Nov.  3,  1915;  State  Public  Utilities 
Commission  v.  Chicago  &  A.  R.  Co.  No.  2728,  Nov.  11,  1915;  Re 
Southern  R.  Co.  No.  4441,  Dec.  2,  1915;  Re  Illinois  C.  R.  Co.  No. 
4393,  Dec.  2,  1915;  Re  Chicago,  M.  &  St.  P.  R.  Co.  No.  4474,  Dec. 
16,  1915. 

The  Illinois  Commission  has  also  ordered  reparation  in  the  fol- 
lowing cases: 

Shaffer  v.  Chicago  &  A.  R.  Co.  No.  3990,  Nov.  3, 1915,  for  switch- 
ing charges  where  tariff  as  published  provided  for  the  absorption  of 
switching  charge  at  the  junction  point  through  which  shipment  was 
made. 

Englewood  Dairy  Co.  v.  Wells  Fargo  Exp.  Co.  No.  3950,  Nov. 
11,  1915,  charge  for  return  of  empty  milk  bottles  where,  before 
July  1,  1914,  and  after  May  3,  1915,  a  schedule  was  in  effect  pro- 
viding for  the  free  return  of  milk  bottles,  and  such  charge  was  un- 
reasonable, and  not  made  by  other  lines. 

Re  Wabash  R.  Co.  No.  4442,  Dec.  2,  1915,  for  excess  charges  col- 
P.U.R.1916B. 


Digitized  by 


Google 


AXNOTATIOX.  673 

lected  by  reason  of  loading  cars  leas  the  minimmn  weight  as  in* 
structed  by  railroads. 

Ee  Chicago  &  E.  I.  K.  Co.  No.  4459,  Dec.  9,  1915,  for  an  exces- 
sive freight  charge  collected  where  a  lower  rate  was  at  the  time  in 
eflEect. 

Indiana.— Ir  Wertz  &  Co.  v.  Chicago,  T.  H.  &  S.  B.  R.  Co.  No. 
1538,  Dec.  23,  1915,  the  Indiana  Commission  denied  a  petition  for 
reparation  for  the  difference  between  the  rates  upon  a  shipment 
over  three  railroads  for  a  distance  of  34  miles  and  the  slightly 
higher  rate  over  another  route  over  two  railroads,  where  a  rate  of 
4  cents  per  hundred  poimds  over  three  railroads  is  impractical. 

In  Kent  v.  Chicago,  I.  &  L.  R  Co.  No.  1774,  Dec.  23,  1915,  the 
Commission  suggested  that  the  railroad  pay  to  a  shipper  a  claim 
for  the  shrinkage  in  a  shipment  of  hogs,  and  the  difference  in  the 
market  price  of  such  shipment,  where  the  shipper  had  notified  the 
rJiilroad  that  he  required  the  shipment  to  arrive  at  the  public  mar- 
ket at  a  specified  hour,  and  by  reason  of  an  unexplained  delay  the 
shipment  did  not  arrive  tmtil  two  hours  later  and  too  late  to  be  sold 
upon  the  market  on  that  day,  and  upon  the  sale  the  fdlowing 
day  the  weight  of  the  shipment  had  shrunk  and  the  price  had  low- 
ered,, even  though  the  shipment  had  moved  faster  than  required  by 
law. 

In  Re  Central  Indiana  R.  Co.  No.  1957,  Dec.  23,  1915,  the  Com- 
mission authorized  a  railroad  to  refund  the  extra  costs  of  unloading 
and  carting  coal  caused  by  its  failure  to  deliver  the  same  to  the 
tracks  of  another  railroad  as  directed. 

In  Chicago,  I.  &  L.  R.  Co.  v.  Central  States  Bridge  Co.  No.  1953, 
Jan.  14,  1916,  the  Commission  authorized  a  railroad  to  refund  the 
difference  between  freight  rates  collected  and  a  joint  rate  in  effect 
at  the  time  of  shipment. 

In  Central  R.  Co.  v.  Illinois  C.  R.  Co.  No.  1917,  Jan.  14,  1916, 
the  Illinois  Central  Railroad  Company  was  authorized  to  absorb  a 
trackage  charge  incurred  before  the  filing  of  a  schedule  providing 
for  ihe  absorption. 

Maine, — ^The  Maine  Commission,  pursuant  to  §  7,  chapter  347, 
Public  Laws  of  1915,  authorized  railroads  to  refund  the  difference 
between  unreasonable  freight  charges  collected  and  a  reasonable  rate 
filed  within  thirty  days  after  the  date  of  shipment,  in  the  following 
cases: 

Saco  Valley  Canning  Co.  v.  Maine  C.  R.  Co.  F.  C.  No.  47,  Nov.  16, 
1915 ;  American  Thread  Co.  y.  Bangor  &  A.  R.  Co.  P.  C.  No.  44,  Nov. 
16,  1915;  Kellogg  Lumber  Co.  v.  Bangor  &  A.  R.  Co.  P.  C.  No.  45, 
Nov.  16, 1915 ;  Tingley  v.  Bangor  &  A.  R.  Co.  P.  C.  No.  48,  Nov.  30, 
1915. 

North  Carolina. — In  Sampson  Lumber  Co.  v.  Southern  R.  Co. 
Dec.  1,  1915,  the  North  Carolina  Commission  directed  a  railroad  to 
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make  reparation  for  charges  made  upon  shipments  of  lumber  in 
excess  of  maximum  rate. 

Tennessee,— In  Prick  Co.  v.  Southern  B.  Co.  Oct.  22,  1915,  the 
Tennessee  Commission  ordered  a  railroad  to  refund  charges  made  in 
excess  of  short-line  distance  rate  upon  shipment  routed  over  defend- 
ant's road  and  a  railroad  owned  by  it. 

Wisconsin. — In  the  following  cases  the  Wisconsin  Commission  has 
authorized  a  refund  of  unreasonable  freight  charges  collected  where 
the  railroad  had  later  established  a  reduced  rate  and  was  willing  to 
make  the  refund: 

Ahnapee  Veneer  &  Seating  Co.  v.  Ahnapee  &  W.  R.  Co.  Nov.  23, 
1915;  Mason-Donaldson  Lumber  Co.  v.  Minneapolis,  St.  P.  &  S. 
Ste.  M.  R.  Co.  Nov.  26,  1915;  Union  Tanning  Co.  v.  Minneapolis, 
St.  P.  &  S.  Ste.  M.  R.  Co.  Nov.  26,  1915 ;  Kneeland-McLurg  Lum- 
ber  Co.  v.  Minneapolis,  St.  P.  &  S.  Ste.  M.  B.  Co.  Nov.  26,  1915; 
Dells  Paper  &  Pulp  Co.  v.  Minneapolis,  St.  P.  &  S.  Ste.  M.  R.  Co. 
Nov.  26,  1915;  Central  Wisconsin  Supply  Co.  v.  Minneapolis,  Si 
P.  &  S.  Ste.  M.  R.  Co.  Dec.  13,  1915;  Bacon  Co.  v.  Minneapolis, 
St.  P.  &  S.  Ste.  M.  B.  Co.  Jan.  15, 1916;  Starks  Co.  v.  Minneapolis, 
St.  P.  &  S.  Ste.  M.  E.  Co.  Jan.  17,  1916. 

The  Wisconsin  Commission  has  ordered  reparation  in  the  follow- 
ing  cases : 

John  C.  Wilson  Co.  v.  Minneapolis,  St.  P.  &  S.  Ste.  M.  E.  Co. 
Nov.  22,  1915,  demurrage  charge  collected  for  the  detention  of  a 
car  of  limestone  seven  days  beyond  time  allowed,  where  the  peti- 
tion alleged  that  owing  to  the  frozen  condition  of  the  limestone  it 
was  impossible  to  unload  in  less  time,  and  although  respondent  was 
paying  such  demurrage  to  another  railroad  owning  such  car,  section 
A-2  of  rule  No.  8  of  demurrage  regulations  providing  that  demurrage 
charges  shall  be  refunded  when  shipments  are  frozen  while  in  transit 
so  as  to  prevent  unloading  during  prescribed  free  time. 

Elkhart  Bridge  &  I.  Co.  v.  Chicago  &  N.  W.  B.  Co.  Nov.  22,  1915, 
difference  between  the  joint  class  rate  paid  and  the  sum  of  the  local 
commodity  rates  found  to  be  reasonable;  reparation  upon  a  ship- 
ment billed  locally  denied  for  the  difference  between  the  local  rate 
charged  by  one  of  the  connecting  carriers  thereon  and  the  distance 
rate  prescribed  by  the  Commission  in  its  order  in  Waukesha  Lime  & 
Stone  Co.  v.  Chicago,  M.  &  St.  P.  B.  Co.  9  Wis.  B.  C.  E.  87,  where 
in  view  of  its  light  traflSc  the  extension  of  such  rate  to  local  ship- 
ments on  the  road  in  question  would  be  unreasonable. 

Nekoosa-Edwards  Paper  Co.  v.  Chicago  &  N.  W.  B.  Co.  Nov.  26, 
1915,  excess  freight  charges  paid  upon  shipments  of  sulphite  pulp 
due  to  error  in  issuing  and  printing  tariff  G.  P.  0.  No.  10964-D 
acknov^^ledged  by  respondent. 

Wisconsin  Biver  Paper  &  Pulp  Co.  v.  Green  Bay  &  W.  E.  Co. 
Nov.  26,  1915,  exorbitant  and  diecrinanatory  freight  charges  upon 
P.UJ1.1916B. 
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shipments  of  pulpwood  from  Superior  to  Sterens  Point,  including 
certain  shipments  originating  in  Dnluth,  Minnesota,  and  billed  to 
Superior,  Wisconsin,  and  there  rebilled  to  Stevens  Point,  in  the 
absence  of  a  published  through  rate  from  Duluth  to  Stevens  Point, 
where  the  rates  had  later  been  reduced  and  the  railroad  was  willing 
to  make  the  refund  if  the  shipments  were  found  to  be  intrastate 
and  reparation  otherwise  agreeable  to  the  Commission. 

Marinette  &  M.  Box  Co.  t.  Chicago,  M.  &  St.  P.  R.  Co.  Dec.  16, 
1915,  difference  between  the  sum  of  the  locals  paid  by  a  shipper, 
and  a  through  rate  later  established  even  though  the  establishment 
of  a  through  rate  was  not  demanded. 

In  Flambeau  River  Lim^iber  Co.  v.  Minneapolis,  St.  P.  &  S.  Ste. 
M.  R  Co.  Dec  6,  1915,  the  Commission  held  that  a  railroad  com- 
pany will  be  required  to  refund  to  a  shipper  lawful  charges  paid  in 
excess  of  rates  subsequently  reduced,  where  there  were  lower  rates 
from  a  longer  distance  to  the  same  destinatioi\,  and  the  railroad 
had  given  assurances,  prior  to  the  shipments,  that  the  rate  would 
be  reduced,  although  distance  alone  was  not  the  reason  for  the  differ- 
ence in  rates,  and  the  reduction  was  hastened  by  the  entrance  of  a 
competing  railroad,  it  appearing  that  the  original  rate  was  dis- 
criminatory in  so  far  as  it  exceeded  the  lower  rate  for  the  longer 
distance,  and  that  the  reduced  rate  would  yield  a  reasonable  return 
for  the  service. 


KEW  J£RSSY  BOARD  OF  PUBIilC  UTIIilTY  COMMISSIONERS. 

MEN^S  CLUB  OP  GRANTWOOD  et  aL 

V. 

PUBLIC  SERVICE  RAILWAY  COMPANY. 

Service — Interurhan  railways  —  Switch  —  Aholishment, 

1.  An  intemrban  railway  switch  will  not  be  ordered  abolished  al* 
though  passengers  cross  it  in  reaching  a  station,  where  it  appears  that 
very  little,  if  any,  time  or  travel  is  saved  by  not  using  the  public  street 
for  such  purpose,  that  it  is  necessary  to  turn  bade  some  cars  at  the 
point,  and  that  the  switch  is  located  on  railway  property  and  is  pro- 
tected by  barriers. 

JHsoriminatifm^  Service '^Interurhan   railtcaya  ^  lO'cent   fare  and 
denial  of  tranafere. 

2.  The  exaction  of  a  10*eent  fare  instead  of  giving  a  transfer  to 
passengers  in  an  inter  urban  railway  5-cent  zone,  who  change  to  a  line 
running  at  right  angles  on  the  division  between  fare  zones,  in  traveling 
to  their  nearest  ferry,  is  discriminatory  and  inadequate  service;  and  a 
transfer  will  be  ordered,  althougn  It  will  permit  a  ride  of  6.81  miles, 
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where  it  appears  that  only  a  3-mile  ride  will  be  used,  that  a  longer  bat 
curcnitouB  ride  will  be  given  to  another  ferry  for  a  single  fare,  that  a 
transfer  is  given  to  passengers  in  the  contiguous  zone,  that  the  utility 
permits  more  than  a  7-mile  ride  for  a  single  fare  on  other  lines  and 
gives  transfers  permitting  more  than  a  9-mile  ride  to  ferries  on  other 
lines,  and  that  more  pedestrians  would  ride  if  they  had  to  pay  only  a 
6-cent  fare. 

[January  4,  1916.] 

Complaint  of  the  Men's  Club  of  Grantwood  and  others  to 
require  the  Public  Service  Railway  Company  to  eliminate  a 
switch  at  Palisade  Junction  and  to  obtain  seryice  to  Edgewater 
Ferry  from  a  5-cent  zone  for  a  single  fare.  Abolishment  of 
switch  denied;  transfers  ordered. 

Appearances:  J.  C.  Agnew  for  the  complainants;  L.  D.  H. 
Gilmour  for  the  d&mpany. 

By  the  Commission :  The  petitions  in  this  case  were  original- 
ly filed  by  the  Men's  Club  of  Grantwood,  and  a  number  of  resi- 
dents of  Cliffside,  a  municipality  in  Bergen  county,  lying  be- 
tween Fort  Lee  and  the  Hudson  county  boimdary  line.  At  the 
hearing,  counsel  for  the  muncipality  asked  and  was  granted  leave 
to  intervene  on  its  behalf. 

The  relief  demanded  by  the  petitioners  is  twofold:  (1)  That 
the  respondent  be  ordered  to  eliminate  the  switch  at  Palisades 
Jimction,  a  point  where  its  Palisade  line  crosses  its  Hudson 
river  line;  (2)  that  the  respondent  be  directed  to  continue  lie 
running  of  its  Palisade  line  cars  at  Palisade  Junction  east  along 
the  Hudson  river  line  to  Edgewater  Ferry,  or,  in  lieu  thereof,  to 
issue  transfers  from  the  Palisade  line  to  the  Hudson  river  line 
cars. 

[1]  It  appears  that  the  Palisade  line  nms  north  and  south 
between  Jersey  City  in  Hudson  county,  and  Coytesville  in  Bergen 
county.  It  makes  connections  with  the  various  ferries  in  Wee- 
hawken  and  Hoboken,  and,  by  means  of  transfers,  with  the  Jersey 
City  ferry  lines.  The  northerly  limit  of  the  southerly  fare  zone  of 
this  line  is  Palisade  Junction.  The  northerly  limit  of  the  norther- 
ly fare  zone  is  Coytesville.  At  Palisade  Junction,  some  of  the 
cars  on  the  Palisade  line  are  turned  back  on  a  switch  at  this 
point.  This  is  the  switch  which  the  petitioners  desire  to  have 
■eliminated.    It  is  on  the  private  property  of  the  respondent.    It 
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seems  that  persons  coming  from  Palisades  Park,  a  short  distance 
south  of  Palisades  Junction,  are  in  the  habit  of  crossing  the  pri- 
vate right  of  way  of  the  railroad  company  in  order  to  reach  the 
cars  at  the  junction,  although  the  respondent  has  erected  barriers 
across  the  street  there.  It  also  appears  from  the  maps  in  evidence 
that  very  little,  if  any,  time  or  travel  can  be  saved  by  persons 
coming  from  Palisades  Park  by  using  the  private  right  of  way  of 
the  respondent  instead  of  Columbia  avenue,  a  public  street  which 
runs  to  the  platforms  on  the  east  and  west  sides  of  this  line  at  the 
Palisade  Junction  statical.  We  can  see  no  reason  for  directing 
the  company  to  abolish  this  switch.  Because  of  the  necessity  of 
turning  back  cars  at  this  point,  the  company  requires  a  switch, 
and  this  one,  located  on  its  own  property  and  protected  by  bar- 
riers, would  seem  to  be  as  suitably  located  for  all  purposes  as  it  is 
possible  to  have  it 

[2]  Upon  the  second  ground  of  complaint,  the  testimony  was 
voluminous,  but  the  following  facts  would  appear  to  be  deducible 
from  it:  That  the  Palisade  line  extends  from  Fourth  street, 
Union  Hill,  to  Coytesville,  Bergen  county,  and  is  divided  into 
two  fare  zones,  the  first  fare  zone  comprising  the  distance  between 
the  Weehawken  ferry  and  Palisade  Junction;  the  second  fare 
zone,  the  distance  between  Palisade  Junction  and  Coytesville. 
As  a  matter  of  f act,  the  first  fare  zone  extends  from  the  Weehaw- 
ken ferry  to  Forty-second  street,  New  York,  to  Palisade  Junc- 
tion, a  distance  of  5%oo  miles.  The  second  fare  zone  between 
Palisade  Junction  and  Coytesville  is  2®%oo  miles.  In  the  first 
fare  zone^  free  transfers  are  given  to  other  lines,  by  which  it  is 
possible  for  passengers  to  go  to  the  other  ferries  in  Hoboken  and 
Jersey  City,  and  to  the  Greenville  car  bam  at  the  southerly  end 
of  Jersey  City. 

It  is  possible,  therefore,  for  a  person  to  travel  from  the  Pal- 
isade Junction,  which,  besides  beinig  the  dividing  point  between 
the  two  fare  zones,  is  near  the  northerly  boundary  line  of  Cliff- 
side,  by  means  of  transfers,  9  miles  or  more,  to  the  Hoboken  and 
Jersey  City  ferries,  and  13  miles  to  Greenville.  No  transfer, 
however,  is  given  at  Palisade  Junction  on  the  northerly  end  of 
the  zone  to  the  Hudson  river  line  running  to  the  Edgewater  ferry 
for  One  hundred  and  thirtieth  street.  New  York.  The  people  of 
Cliffside  complain  that,  the  northerly  boundary  of  their  munici- 
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pality  being  practically  coincident  with  the  northerly  limit  of 
the  fare  zone,  they  find  themselves  compelled  to  pay  a  second  fare 
upon  their  arrival  at  Palisade  Junction,  if  they  desire  to  go  east 
on  the  Hudson  river  line  to  the  Edgewater  ferry.  The  latter 
place  is  l%oo  miles  from  Palisade  Junction.  The  length  from 
the  northern  to  the  southern  boundary  of  Cliffside  is  a  little  less 
than  2  miles.  The  petitioners  desire  the  privilege  of  a  free  trans- 
fer to  the  Hudson  river  line  easterly  to  the  Edgewater  ferry. 
The  Hudson  river  line  crosses  the  Palisade  line  at  Palisade 
Junction,  and  it  constitutes  the  division  line  between  the  north- 
erly and  southerly  fare  zones  on  the  latter  railway.  It  appears 
in  evidence  that  the  respondent  issues  transfers  to  the  Hudson 
river  line,  both  east  and  west,  to  persons  proceeding  south  in  the 
second  or  northerly  fare  zone.  It  thus  happens  that  the  resi- 
dents of  Cliffside,  located  in  the  southerly  fare  zone,  are  denied 
free  transfers  to  the  Edgewater  ferry  upon  the  Husdon  river 
line  cars,  while  those  living  in  the  northerly  fare  zone  are  given 
such  transfers.  The  residents  of  Cliffside,  therefore,  are  com- 
pelled to  pay  two^  fares  for  a  trip  to  the  Edgewater  ferry,  while 
the  residents  of  Coytesville  and  points  on  the  Palisade  line  north 
of  the  intersection  of  the  Hudson  river  and  the  Palisade  lines 
have  to  pay  only  one  fara  The  petitioners  claim  that  the  Pali- 
sade line  cars  should  be  run  to  the  Edgewater  ferry,  or  that 
transfers  should  be  issued  to  them  at  the  junction  with  the 
Hudson  river  line,  so  that  they  may  reach  said  ferry  for  a  single 
fare  of  5  cents. 

They  say  that,  in  view  of  the  fact  that  a  number  of  cars  on 
the  Palisade  line  are  turned  back  at  Palisade  Junction,  these 
cars,  or  some  of  them,  might,  without  much  loss  of  time,  be  con- 
tinued to  the  Edgewater  ferry,  and  they  point  out  that  at  times 
the  respondent  runs  special  cars  in  that  way.  It  appears  in  the 
testimony  that  the  Hudson  river  line  car  takes  six  minutes  for  a 
trip  from  Palisade  Junction  to  Edgewater  ferry,  and  about  the 
same  time  for  a  return  trip,  that  the  Palisade  line  car  takes  about 
twenty-four  minutes  from  Palisade  Junction  to  the  Weehawken 
ferry.  The  residents  of  Cliffside,  and  particularly  those  in  the 
northerly  part  of  that  municipality,  insist  that  the  use  of  the 
Edgewater  ferry  instead  of  the  Weehawken  ferry  would  result 

in  a  saving  of  time  to  those  who  desire  to  go  to  the  northern  part 
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of  Manhattan  Island.  Adjoining  Oliffside  on  the  west  is  the 
borough  of  Fairview,  and  that  portion  of  it  which  lies  on  the 
Palisade  or  Heights  section  is  likewise  served  by  the  Palisade 
line.  The  southerly  limit  of  Fairview  is  also  the  northerly  bound- 
ary line  of  Hudson  county.  A  witness  for  the  respondent  testi- 
fied that  the  population  of  Fairview  as  far  west  as  the  Dallytown 
road,  as  well  as  Cliffside,  was  served  by  the  Palisade  line,  and 
that  the  total  population  of  the  two  boroughs  thus  served  is  7,370. 
The  respondent  contends  that,  if  the  Palisade  line  car  is  con- 
tinued to  the  Edgewater  ferry,  or  a  free  transfer  given  to  the 
Hudson  river  line,  the  first  fare  zone  on  the  Palisade  line  will 
be  extended  the  distance  from  Palisade  Junction  to  Edgewater 
ferry,  namely,  l%oo  miles,  making  the  total  distance  to  the 
zone  limit  for  the  first  fare  zone  on  the  Palisade  line  6  %oo 
miles,  and  that,  therefore,  a  passenger  might  get  on  at  the  Wec- 
hawken  ferry  and  ride  to  the  Edgewater  ferry,  or  might,  by 
means  of  transfers  from  Hoboken  and  Jersey  City  cars  to  the 
Palisade  line,  ride  over  a  greater  distance  to  the  Edgewater 
ferry.  While  such  a  thing  would  be  possible,  we  know  that  the 
ordinary  impulse  of  a  person  desiring  to  go  to  I^ew  York  is  to 
get  there  by  the  nearest  ferry,  and  we  do  not  think  there  would 
be  mamy  persons  who  would  transfer  from  Hoboken  and  Jersey 
City,  along  the  circuitous  route  uphill  to  the  Palisades  in  order 
to  reach  the  Edgewater  ferry.  We  are  of  the  opinion  that 
practically  the  only  persons  who  would  find  it  advantageous  to 
use  the  Edgewater  ferry  are  those  represented  by  th,e  petitioners, 
and  who  live  in  Cliffside  and  the  part  of  Fairview  above  men- 
tioned. If  their  demand  is  granted,  the  longest  ride  that  anyone 
in  Cliffside  or  Fairview  could  get  on  a  trip  to  the  Edgewater 
ferry  is  3  miles,  that  being  the  distance  from  the  southerly 
boundary  line  of  Cliffside  and  Fairview  to  the  Edgewater  ferry, 
the  nearest  ferry  to  New  York.  This,  in  the  absence  of  evidence 
to  the  contrary,  and  in  the  light  of  evidence  that  the  respondent, 
on  some  lines,  permits  a  ride  of  over  7  miles  for  a  single  fare, 
would  not  seem  to  be  an  unreasonable  distance  for  a  5-cent  fare. 
We  think  that  the  present  application  may  be  distinguished  from 
those  in  which  a  demand  for  an  extension  of  a  fare  zone  limit  is 
made.     The  petitioners  do  not  desire  to  ride  into  the  second 

fare  zone  for  a  single  fare.    They  contend,  however,  as  the  Hud- 
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son  river  line  crosses  the  Palisade  line  at  right  angles  at  the 
division  point  of  the  fare  zones,  the  granting  of  a  transfer  to  the 
Hudson  river  line,  or  the  switching  of  Palisade  line  cars  to  the 
Hudson  river  line,  and  running  them  on  the  latter  railway  east 
to  the  Edgewater  ferry,  is  not  an  extension  of  the  fare  zone  of 
the  Palisade  line.  They  are  supported  in  this  view  hy  the  prac- 
tice of  the  company  in  granting  transfers  from  the  northerly  zone 
to  the  Hudson  river  line.  If  it  is  an  extension  of  lie  fare  zone 
to  grant  such  a  privil^e  to  those  in  the  southerly  fare  zone,  it 
must  also  be  an  extension  of  the  fare  zone  to  grant  it  to  those  who 
live  in  the  northerly  zone.  Their  contention,  in  this  respect,  is 
further  supported  by  the  testimony  of  a  witness  for  the  respond- 
ent. The  auditor  of  the  company  was  asked  in  cross-examina- 
tion: 

"Q.  Isn't  it  a  fact  that  your  company  could  issue  transfers  at 
Palisade  Junction,  to  people  in  Cliff  side  Park  borough,  going 
north  to  the  ferry,  without  interfering  with  your  zone  system 
of  operation? 

"A.  It  could  be  done.'' 

We  think  that  the  people  of  Cliffside  and  Fairview  served  by 
the  Palisade  line  should  not  be  compelled  to  ride  from  3  to  5  miles 
to  get  to  the  Weehawken  ferry  to  New  York,  when  they*  would 
have  to  ride  only  from  1  to  3  miles  to  go  to  the  Edgewater  ferry. 
We  think  that,  if  the  respondent  is  willing  to  carry  people  from 
Cliffside  and  Fairview  4  or  6  miles,  to  the  Weehawken  ferry, 
it  would  be  less  burdensome  to  them  to  carry  people  a  much 
shorter  distance  to  the  Edgewater  ferry  for  the  same  fare.  We 
think,  also,  that  a  number  of  the  employees  of  a  sugar  refining 
plant  and  a  marble  works  located  in  close  proximity  to  the  Edge- 
water  ferry,  would  avail  themselves  of  the  services  of  the  trolley 
line,  if  they  could  reach  their  places  of  employment  for  a  5-cent 
fare,  instead  of  walking  up  and  down  the  240-foot  hill  as  they 
now  do. 

We  conclude,  therefore:  (1)  That  the  practice  of  charging  a 
10-cent  fare  to  the  Edgewater  ferry  to  passengers  taking  cars  of 
the  Palisade  line  in  Cliffside  Park  while  transferring  passengers 
of  the  second  fare  zone  to  that  ferry  is  unreasonable  and  unjustly 
discriminatory;  (2)  that  the  denial  of  transportation  to  the  pas- 
sengers taking  said  cars  in  Cliffside  Park  for  a  single  fare  to 

P.U.R.1916B. 


Digitized  by 


Google 


MEN'S  CLUB  ▼.  PUBLIC  SERVICE  R.  CO.  083 

their  nearest  ferry  at  Edgewater  is  a  failure  to  render  to  such 
passengers  proper  and  adequate  transportation  facilities. 

An  order  will,  therefore,  be  entered  directing  the  respondent 
to  give  to  persons  boarding  its  northbound  cars  in  Cliffside  Park 
transfers  to  the  Hudson  river  line,  permitting  them  to  ride  to 
the  Edgewater  ferry  for  5  cents,  and  to  give  to  passengers  on  the 
westbound  cars  of  its  Hudson  river  line  transfers  to  southbound 
cars  on  the  Palisade  line,  which  last-mentioned  transfers  shall  be 
good  for  a  ride  on  the  Palisade  line  to  the  southerly  boundary  of 
Cliffside  Park. 

Board  of  Public  Utility  Commissioners,  Kalph  W.  E.  Dongee, 
President;  John  J.  Treacy,  John  W.  Slooum,  Commissioners. 


Note. — Service  by  electric  railway  companies. 

New  York, — Street  railways  required  to  maintain  a  suitable  wait- 
ing room  or  car  at  or  near  the  intersection  of  the  street  are  not 
excused  from  performance  by  the  fact  that  they  were  riot  per- 
mitted to  maintain  a  car  in  the  street,  and  that  the  most  available 
room  that  could  be  found  would  require  the  passengers  who  chose 
to  use  it  to  walk  some  distance  and  to  cross  over  the  rails.  Public 
Service  Commission  v.  New  York  &  Q.  C.  R.  Co.  (1915)  —  App. 
Div.  — ,  156  N.  Y.  Supp.  323. 

An  order  requiring  street  railways  to  maintain  a  suitable  waiting 
room  is  not  complied  with  by  an  arrangement  permitting  passengers 
to  remain  in  a  restaurant  and  displaying  outside  a  sign  '^Waiting 
Room.'*    Ibid. 

An  order  of  the  Commission  requiring  a  railway  to  run  flve*car 
trains  on  a  ten-minute  headway,  though  specific  and  easy  of  en- 
forcement, is  vitiated  and  rendered  unenforceable  by  an  alternative 
provision  giving  the  railway  an  option  to  run  trains  of  any  number 
of  cars  on  a  ten-minute  headway  that  will  provide  seats  equal  to 
the  number  of  passengers  on  every  two  consecutive  trains,  upon  the 
ground  that  the  latter  provision  is  incapable  of  being  enforced.  Re 
Public  Service  Commission,  New  York  Supreme  Court,  Special 
Term,  53  N.  Y.  L.  J.  page  834,  May  26,-1916. 

Questions  relating  to  service  by  electric  railways  were  passed 
upon  in  the  following  cases: 

Illinois.— O^k  Park  v.  Chicago  &  0.  P.  Elev.  R.  Co.  No.  3103, 
Jan.  6,  1916,  petition  for  an  additional  elevated  station  in  Oak 
Park  denied,  where  a  consideration  of  existing  facilities,  the  com- 
parativelv  short  distance  between  stations,  the  density  of  population, 
P.U.R.1916B. 
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and  the  desirability  of  promoting  rapid  transit,  render  the  estab- 
lishment contrary  to  public  convenience  and  necessity. 

Oak  Park  v.  Metropolitan  West  Side  Elev.  B.  Co.  No.  4323, 
Jan.  20,  1916,  petition  for  the  establishment  of  an  elevated  railway 
station  at  Oak  Park  denied  where,  taking  into  account  the  facilities 
already  offered,  the  short  distance  between  stations,  the  density  of 
population,  and  the  desirability  of  rapid  transit,  such  station  was 
not  required  by  public  convenience  and  necessity. 

Massachusetts.— Re  Boston  Elev.  E.  Co.  P.  S.  C.  1020,  Jan.  26, 
1916,  agreement  by  company  to  provide  additional  accommodations 
for  passengers  during  the  rush  hours,  after  an  investigation  of  the 
transportation  facilities  at  the  Dudley  street  station  of  the  Boston 
Elevated  Railway  Company  conducted  by  the  Commission  pursuant 
to  chapter  61  of  the  Besolves  of  1915;  company  ordered  to  remodd 
its  station  and  tracks  so  as  to  provide  adequate  facilities  for  trans- 
fer of  passengers  from  surface  car  to  elevated  trains,  to  permit  a 
more  efficient  method  of  operation  and  a  better  utilization  of  exist- 
ing facilities. 

Mississippi. — Vicksburg  v.  Vicksburg  Light  &  Traction  Co.  No. 
4273,  Nov.  4,  1915,  order  dismissing  a  petition  for  an  order  requir- 
ing a  street  railway  company  to  operate  its  cars  in  the  city  of  Vicks- 
burg, with  a  conductor  and  motorman  on  each  car  so  as  to  allow 
ingress  and  egress  of  passengers  only  from  and  by  the  rear  plat- 
form, instead  of  a  one-man  car  now  in  operation.  Commissioner 
Edwards  dissenting. 

Nebraska. — Re  Linooln  Traction  Co.  App.  No.  2525,  Nov.  10, 
1915,  railway  authorized  to  reroute  its  state-farm  line  cars  so  as  to 
provide  transportation  between  the  State  University  campus  in  the 
city  and  the  state-farm  campus. 

Re  Linooln  Traction  Co.  App.  No.  2554,  Nov.  16,  1915,  order 
authorizing  changes  in  route  of  street  car. 

Re  Lincoln  Traction  Co.  Application  No.  2602,  Jan.  3, 1916,  order 
authorizing  change  of  schedule  of  railway  service  on  the  penitentiary 
and  state  hospital  lines. 

New  York,  First  District — ^Re  Interborough  Rapid  Transit  Co. 
Case  No.  1902,  April  6,  1915,  company  operating  subway  ordered 
(1)  to  install  complete  and  separate  telephone  system,  (2)  to  install 
improved  lighting  system,  (3)  to  install  additional  source  of  power 
supply  for  ventilating  fans,  (4)  to  rearrange  power,  signal,  and 
lighting  cables  in  manholes,  (5)  to  install  ventilating  outlets  for 
existing  subway  manholes  where  required,  and  (6)  to  install  addi- 
tional ladders  and  stairways  for  emergency  exits;  plans  therefor  to 
be  submitted  before  June  6,  1915. 

New  York,  Second  District — ^Re  United  Traction  Co.  Case  No. 
2897,  August  12,  1915,  order  of  Dec.  11,  1914,  modified  upon  a 
rehearing  ordered  by  the  appellate  division  of  the  supreme  court 
P.U.R.1916B. 
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by  order  dated  May  12,  1915,  and  interurban  railway  ordered  to 
purchase  15  new  ears  having  a  seating  capacity  of  at  least  34  passen- 
gers before  December  15,  1915,  and  to  purchase  10  such  cars  during 
the  year  1916,  and  to  make  yarious  changes  in  its  present  equipment, 
where  the  earnings  of  the  company  had  been  materially  decreased, 
but  no  new  evidenee  was  produced  which  would  show  that  improved 
equipment  was  unnecessary. 

Homberger  v.  Buffalo  Southern  B.  Co.  Case  No.  5193,  Sept.  21, 
1916,  complaint  of  condition  of  track  and  requesting  additional  stop 
during  inclement  weather  dismissed  upon  an  agreement  to  make  a 
convenient  passageway  for  complainant. 

Cronin  v.  Fishkill  Electric  B.  Co.  Case  No.  6251,  Oct.  13,  1915, 
application  for  an  order  requiring  railway  to  lower  the  steps  of  its 
cars  as  directed  by  the  Commission  closed  on  the  records  without 
prejudice  to  application  from  the  city  to  reopen  it  with  assurance 
that  the  necessary  change  in  grade  will  be  made  by  the  city,  where 
it  appeared  that  such  change  could  not  be  made  in  the  steps  of  the 
cars  until  change  in  grade  had  first  been  made. 

Auburn  v.  Auburn  &  S.  Electric  B.  Co.  Case  No.  4670,  Nov.  10, 
1915,  case  closed  with  the  right  to  reopen  within  three  months  upon 
adoption  of  new  operating  schedule  requiring  fifteen  minutes  head- 
way on  all  lines  except  Gknesee  street  in  city  of  Auburn. 

Be  Binghamton  E.  Co.  Case  No.  5166,  Dec.  7,  1915,  order  ap- 
proving the  abandonment  of  a  stub  line  600  feet  long  over  which 
one  car  in  every  three  was  operated  as  a  loop  from  the  main  track, 
where  the  saving  of  a  short  walk  by  a  few  residents  was  overbalanced 
by  the  improved  service  to  a  larger  public  upon  the  main  line  bj  the 
operation  of  all  cars  thereon. 

Be  Transit  Conditions,  Case  No.  2371,  Dec.  21, 1915,  order  amend- 
ing order  of  May  25,  1911,  where  the  company  was  unable  to  cora- 
j)ly  with  the  provisions  of  paragraph  5,  and  substantially  the  same 
result  had  been  accomplished  by  other  extensions  of  its  lines. 

Pennsylvania. — McGonegal  v.  Cumberland  B.  Co.  Complaint 
Docket  No.  376,  Sept.  23,  1915,  complaint  that  roadbed  and  cars 
were  in  an  improper  and  unsanitary  condition,  that  cars  were  at 
times  overcrowded,  and  that  company  granted  special  fares  to  cer- 
tain territories  not  granted  to  others  dismissed  where  it  appeared 
that  improvements  had  been  made  and  ccmditions  remedied  by  new 
management,  that  owing  to  financial  and  traffic  conditions  over- 
crowding at  certain  hours  was  unavoidable  and  that  special  fares 
had  been  withdrawn. 

Wisconsin, — Nelson  v.  Wisconsin  Public  Service  Co.  Nov.  10, 
1915,  order  discontinuing  an  existing  interurban  railway  stop  and 
substituting  a  different  stop  in  place  thereof  to  serve  the  convenience 
of  a  majority  of  the  patrons. 

Hasten  v.  Wisconsin  Public  Service*  Co.  Nov.  10,  1916,  order  dis- 
P.U.R.1916B. 
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contmuing  an  existing  stop  on  an  interurban  railway  and  substitut- 
ing another  stop  in  place  thereof  to  serve  the  convenience  of  the 
majority  of  the  patrons  of  the  road. 

Steil  V.  Milwaukee  Light,  Heat,  &  Traction  Co.  Jan.  13,  1916, 
order  directing  that  a  new  stop  be  substituted  for  an  existing  stop 
to  accommodate  employees  of  a  factory  without  undue  hardship  to 
other  patrons. 

Dretzka  Sons  t.  Milwaukee  Light,  Heat,  &  Traction  Co.  Jan.  13, 
1916,  order  directing  the  establishment  of  a  street  railway  stop  where 
the  next  nearest  stop  was  surrounded  by  saloons^  making  it  un* 
desirable  for  women  passengers. 


PB3fNSYIiVANIA  PUBMO  SERVICE  OOMBOSSION. 

LAYTON  H.  BUTTS 

V. 

SINKING  SPRING  WATER  COMPANY. 

[Complaint  Docket  No.  387.] 

BeparaUan^' Payment  of  water  arrearages  of  former  oceufMinl  — 
AoHuU  or  eonatructive  notice. 

Water  arrearages  of  a  former  owner  required  to  be  paid  as  a 
condition  precedent  to  seryice  should  be  refunded,  although  the  water 
was  found  turned  off  and  utility  rules  provide  that  no  claim  shall  be 
allowed  for  any  damage  by  shutting  off  and  turning  on  water  for  any 
purpose  the  utility  may  see  proper,  and  that  water  will  be  turned  off 
if  quarterly  bills  are  not  paid  in  the  succeeding  month,  since  such 
facts  and  rules  are  neither  actual  nor  constructiye  notice  that  a  new  oc- 
cupant will  be  required  to  pay  arrearages. 

[December  Id,  1915.] 

Complaint  by  Layton  H.  Butts  to  obtain  reparation  from  the 
Sinking  Spring  Water  Company  on  being  required  to  pay  $45.92 
water  arrearages  of  a  former  owner  as  a  condition  precedent  to 
service;  reparation  ordered. 

Appearances :  H.  F.  Kantner  for  the  complainant ;  Edgar  S. 
Richardson  for  the  respondent, 

Brecht,  Commissioner :  The  complainant  is  a  florist  residing 
and  doing  business  in  the  borough  of  Wyomissing,  Berks  county, 
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Pemii^lyania.  The  complaint  sets  forth  that  the  oomplainant 
acquired  title  to  certain  greenhouses  on  January  28,  1916,  and 
was  not  able  to  obtain  water  from  respondent  for  said  premises 
until  he  paid  "the  sum  of  $45.92  for  water  consumed  by  one 
William  K.  Hoskins  during  the  period  of  his  ownership'^  of  the 
property  from  June,  1911,  to  October  26,  1918;  that  while  the 
property  changed  hands  several  times  between  October  25,  1913, 
and  January  28,  1915,  there  was  no  water  furnished  by  respond- 
ent for  the  said  premises  after  October  25,  1913;  that  neither 
complainant  nor  either  of  the  two  predecessors  in  title  had  any 
notice  until  April  2,  1915,  that  the  "respondent  had  a  claim  for 
water  against  the  said  William  K.  Hoskins,  or  that  it  claimed  a 
right  to  payment  of  Hoskin's  account  before  turning  on  its  supply 
of  water  to  said  premises ;"  and  that  the  regulation  of  respondent 
imder  which  payment  is  demanded  from  complainant  of  the  afore- 
said Sinn  is  "an  unreasonable  rule,^*  and  the  manner  in  which 
payment  thereof  was  exacted  "was  unwarranted  and  illegal." 

In  its  answer  respondent  avers  that  the  person  from  whom 
complainant  bought  the  property  had  notice  of  the  arrearages  due 
for  water  rent  on  the  said  property;  that  the  complainant  also 
received  notice  "from  the  respondent  by  actual  bills  presented'^ 
to  him ;  and  that  complainant  must  have  had  notice  *T)ecause  no 
water  could  be  obtained  anywhere  on  the  premises,  it  having  been 
stopped  off  by  respondent  more  than  one  year  previous."  The 
respondent  further  avers  that  "it  is  impossible  for  a  water  com- 
pany to  find  out  .  .  .  every  possible  purchaser  of  a  property, 
where  the  water  rent  is  in  arrears,  and  serve  actual  notice  upon 
him,"  and  therefore  the  rule  under  whidi  it  proceeded  in  this 
instance  "is  a  reasonable  r^ulation." 

From  the  testimony  taken  at  the  hearing  the  following  facts 

appear :    The  oonq)lainant  purchased  the  greenhouses  in  question 

in  December,  1914.    In  January,  1915,  he  took  possession  of  the 

premises,  and  during  the  following  month  or' two  repaired  the 

property  and  put  it  in  shape  to  begin  doing  business.     In  the 

latter  part  of  March  or  beginning  of  April,  1915,  complainant 

applied  to  the  respondent  to  supply  him  with  water,  when  he 

was  told  that  water  would  not  be  furnished  on  his  premises  until 

a  bin  of  $45.92  for  water  rent  charged  against  a  former  owner 

of  the  property  was  paid.  Complainant  testified  that  this  was 
P.U.R.1916B. 
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the  first  notice  or  knowledge  he  had,  either  from  the  water  com- 
pany or  anyone  else,  that  there  was  an  unpaid  bill  for  water  rent 
standing  against  the  property.  Being  in  absolute  need  of  water, 
the  complainant  a  few  days  later  paid  the  aforesaid  bill,  and  was 
then  supplied  and  has  ever  since  been  supplied  with  the  service 
for  which  he  had  applied.  There  was  no  water  furnished  to  the 
property  between  October,  1918,  and  April,  1915,  the  time  comr 
plainant  asked  for  service. 

It  appears  that  both  parties  in  interest  agree  substantially  upon 
all  the  main  facts  in  the  case  here  recited,  except  the  claim  of 
complainant  that  he  had  no  notice  of  the  arrearage  of  water  rent 
prior  to  April,  1915,  or  at  the  time  when  he  purchased  the  prop- 
erty. In  the  testimony  there  is  nothing  appearirg  that  complain- 
ant did  not  exercise  the  usual  precaution  of  a  buyer  to  learn  of 
any  debts  or  liens  that  might  be  held  against  the  property  at  the 
time  of  purchase.  The  property  at  the  time  had  been  abandoned, 
the  water  had  been  turned  off  on  it  for  more  than  a  year,  the  place 
had  changed  owners  several  times  during  that  time,  and  Mr. 
Butts,  the  complainant,  testified  that  he  knew  of  no  custom  or 
regulation  in  that  neighborhood  or  community  which  held  a  party 
buying  a  property  liable  for  the  payment  of  water  consumed  by  a 
former  owner. 

The  fact  that  the  water  was  found  stopped  off  when  the  com- 
plainant bought  the  property  is  no  evidence  of  actual  notice  that 
the  water  would  only  be  turned  on  upon  condition  that  all  arreai^ 
ages  for  water  consumed  would  be  paid.  As  the  property  had  not 
been  used  for  a  period  of  fifteen  months,  one  would  naturally  draw 
the  inference  under  the  circumstances  that  the  water  was  shut  off 
because  no  one  was  occupying  the  premises.  Under  no  contention 
has  a  purchaser  or  succeeding  tenant  ever  been  expected  to  call 
upon  a  water  company  and  ascertain  whether  arrearages  of  water 
rent  exist,  unless  the  company's  by-laws  or  rules  contain  a  specific 
rule  holding  the  landlord  or  a  succeeding  tenant  liable  for  the 
water  rent  of  the  last  occupant  of  the  premises,  and  refusing  water 
service  to  premises  upon  which  water  was  consumed  and  which 
remained  unpaid.  Eespondent  failed  to  show  that  it  had  such  a 
rule  in  its  tariff,  or  eveo  that  such  a  custom  prevailed  in  the  com- 
munity. 

It  is  held  by  respondent  that  claimant  had  "constructive  no- 
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tice"  under  the  rules  and  regulations  as  posted  and  filed  under 
the  law.    The  particular  rules  to  which  it  refers  are  as  follows: 

4.  "No  claim  shall  be  allowed  by  the  Sinking  Spring  Water 
Company  for  any  damage  by  shutting  off  the  water  and  turning 
the  same  on  again  for  any  purpose  the  Sinking  Spring  Water 
Company  may  see  proper, 

6.  "Bills  r^idered  January,  April,  July,  and  October,  the  1st, 
and  are  due  on  the  19th  of  the  respective  months;  if  not  paid 
before  the  30th,  the  water  will  be  turned  off." 

J^either  of  these  rules  contains  any  notice  to  a  purchaser  that 
he  will  be  bound  to  pay  the  arrearage  of  a  former  owner  of  prop* 
ert^,  and  the  testimony  fails  to  show  that  the  complainant  was 
aware  of  the  interpretation  which  the  water  company  claims  it 
has  always  put  upon  these  rules. 

Eespondent's  rule  4,  under  which  it  is  contended  complainant 
was  given  constructive  notice  of  his  liability,  is  not  sufficiently 
explicit  to  enable  an  incoming  tenant  to  find  out  before  he  enters 
upon  possession  his  liability  for  a  former  owner's  debt  for  water 
rent  If  the  respondent  has  heretofore  held  that  such  an  inter- 
pretation upon  rule  4  may  be  regarded  as  proper  and  sufficient 
notice  of  a  purchaser's  liability  for  a  former  tenant's  bill  for 
water  consumed,  then  it  has  clearly  read  a  meaning  into  the  rule ' 
that  is  not  warranted  by  its  language. 

Since  rules  4  and  6,  above  quoted,  are  the  only  regulations  in 
the  tariff  of  respondent  under  which  complainant  is  said  to  have 
had  notice  of  his  liability  for  a  former  tenant's  bill,  it  is  import- 
ant to  read  them  separately  and  in  connection  with  each  other  in 
order  that  one  may  ascertain  whether  they  convey  such  notice  or 
information.  After  carefully  doing  this,  one  fails  to  find  any- 
thing in  them  that  can  be  construed  into  a  notice  that  the  con- 
sumer must  pay  arrearages  before  he  will  be  furnished  with 
water  by  respondent.  It  would  therefore  seem  that  to  place  the 
interpretation  upon  these  rules  which  respondent  has  done  is 
olearly  not  warranted  by  their  text,  and  to  hold  that  money  can 
be  collected  under  them  for  arrearage  is  to  pUt  an  unreasonaUe 
and  a  strained  construction  upon  them.  Whether  the  company 
can  compel  a  succeeding  water  tenant  to  pay  the  debt  of  a  prior 
user  under  penalty  of  refusing  to  supply  water,  even  though  the 
company  has  fortified  itself  with  a  by-law  expressly  so  providing, 
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is  a  question  that  need  not  be  considered  here  in  the  absence  of 
snch  rule. 

The  Commission,  therefore,  is  of  the  opinion  that  the  rules  and 
regulations  of  the  respondent  under  which  complainant  was  held 
liable  for  the  payment  of  a  bill  contracted  by  a  former  owner  of 
the  property  are  not  just  and  reasonable  when  so  construed  and 
applied ;  and  that  the  coUec^on  of  money  made  in  pursuance  of 
such  an  interpretation  of  the  aforesaid  rules  as  published  is  wholly 
unwarranted  and  should  be  refunded.  An  order  will  accordingly 
be  drawn,  as  provided  for  reparation  under  §  V.,  Article  V.,  of 
the  Public  Service  Company  law,  directing  the  respondent  to  re- 
fund the  amount  of  money  collected  from  the  complainant  in  this 
case. 


PESPniTSTIiVANIA  PUBLIC  SBRVICB  COMBaSSION. 

CITIZENS^  ELECTRIC  ILLUMINATING  COMPANY 

V. 

JENKINS  TOWNSHIP  ELECTRIC  LIGHT,  HEAT,  &  POWER 

COMPANY. 

[Complaint  Docket  No.  348.] 

Certificate  of  convenience  and  necessity  —  Ntmuser  of  rights  —  "PrO' 
posed*'  public  service  company'^* 'Doing  business,'* 

Nonnser  of  valid  rights  granted  prior  to  the  passage  of  the  Pah- 
lie  Service  Company  law  does  not  render  the  corporation  a  mere  "pro- 
posed" public  service  company  required  to  obtain  a  certificate  of  con- 
venience, although  the  statute  declares  that  the  term  "public  service 
company''  includes  those  "doing  business''  in  the  state,  where  tiie  stat- 
ute saves  the  rights  that  every  public  service  company  "might  possess" 
at  the  time  of  its  passage,  and  where  the  attorney  general  has  refused 
an  application  for  quo  warranto  to  test  whether  the  rights  were  lost 
by  nonuser. 

[December  16,  1915.] 

CoKPLAiNT  by  the  Cituens*  Electric  Illuminatiiig  Company 
that  the  Jenkins  Township  Electric  Light,  Heat,  &  Power  Com- 
pany was  a  proposed  public  service  company  required  to  obtain 
a  certificate  of  public  convenience,  and  that  it  was  operating 
without  such  certificate,  praying  tiiat  it  cease  operation  until  it 
complied  with  the  law ;  dismissed  upon  the  grounds  that  respond- 
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ent  is  not  a  proposed  public  service  company  within  the  meaning 
of  the  provision  of  the  Public  Service  Commission  requiring  a 
certificate. 

Appearances :  Frederic  W.  Fleitz  and  Ealph  J.  Baker  for  the 
Citizens'  Electric  Illuminating  Company;  E.  E.  Beidleman  for 
the  Jenkins  Township  Electric  Light,  Heat,  &  Power  Company. 

Pennypacker,  Commissioner:  The  petition  of  the  complain- 
ant sets  forth  that  it  is  a  corporation  of  the  commonwealth  of 
Pennsylvania,  chartered  April  9,  1888,  as  an  electric  corpora- 
tion, and  is  engaged  in  supplying  light,  heat,  and  power  by  means 
of  electricity  to  the  public  in  the  township  of  Jenkins,  Luzerne 
county,  Pennsylvania;  that  the  respondent  is  a  proposed  public 
service  corporation  chartered  by  the  said  commonwealth,  July  21, 
1909,  for  the  purpose  of  supplying  light,  heat,  and  power  by 
means  of  electricity  to  the  public  in  the  said  township  of  Jenkins ; 
that  the  respondent  since  the  date  of  its  charter  has  not  supplied 
light,  heat>  and  power ;  has  done  nothing,  has  not  constructed  the 
necessary  buildings,  and  therefore  has  forfeited  its  charter  rights, 
and  that  the  respondent  on  or  about  the  20th  day  of  June,  1915, 
began  to  set  poles  and  erect  wires  for  the  purpose  of  beginning 
the  exercise  of  its  rights  in  the  township  of  Jenkins  without  first 
having  made  application  to  this  Commission  for  its  approval  as 
evidenced  by  a  certificate  of  public  convenience.  The  petition 
theii  prays  the  Commission  to  serve  notice  upon  the  respondent 
to  cease  such  operations  until  it  shall  have  complied  with  the 
law,  or  to  request  the  attorney  general  to  proceed  by  mandamus 
or  injunction  to  restrain  the  respondent 

The  answer  of  the  respondent,  inter  alia,  admits  that  during  the 
month  of  January,  1915,  it  began,  in  pursuance  of  its  charter 
ri^ts,  to  set  poles  and  erect  wires  in  said  Jenkins  township  for 
the  purpose  of  supplying  electric  current  therein  without  first 
having  obtained  from  the  Commission  a  certificate  of  public  con- 
venience, and  avers  that  the  Commission  "is  without  jurisdiction 
to  determine  the  matters  referred  to  in  the  petition,'^  and  that 
the  same  questions  were  presented  to  the  attorney  general  of  the 
commonwealth  upon  an  application  for  a  quo  warranto,  and  that 
the  application  after  a  hearing  was  by  him  refused. 

The  facts  of  this  case  raise  squarely  the  question  whether  a 
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public  service  company  which  received  a  charter  and  complied 
with  all  of  the  legislative  requirements  relative  to  incorporation 
prior  to  the  passage  of  the  Public  Service  Company  law,  but  which 
has  not  exercised  its  rights  and  privileges  for  a  period  of  six 
years,  is  a  proposed  public  service  company  within  the  terms  of 
§  2,  article  III.,  of  the  act  of  July  26,  1913,  and  therefore  re- 
quired by  that  section  of  said  act  to  secure  a  certificate  of  public 
convenience  from  the  Commission. 

Upon  this  question,  counsel  for  complainant  has  prepared  a 
complete  and  careful  argument,  reviewing  the  authorities,  and 
throwing  much  light  on  the  subject,  and  aided  thereby  we  have 
given  the  question  careful  consideration. 

At  the  outset  we  are  confronted  with  §  12  of  Article  III., 
of  the  act  of  July  26,  1913,  which  provides: 

"Every  public  service  company  shall  be  entitled  to  the  full 
enjoyment  and  exercise  of  all  and  every  Uie  rights,  powers  and 
privileges  which  it  lawfully  possesses,  or  might  possess,  at  the 
time  of  the  passage  of  this  act,  except  as  herein  otherwise  express- 
ly provided." 

This  section  must  be  given  its  due  weight,  and  it  seems  to 
protect  the  respondent  in  the  enjoyment  of  ihe  rights  possessed  at 
the  time  of  the  passage  of  the  act.  It  also  protects  the  rights 
which  the  respondent  "might  possess."  What  is  the  significance 
of  this  distinction  between  actual  possession  and  the  possibility 
of  possession?  It  is  difficult  to  understand  these  words  except 
upon  the  theory  that  they  refer  to  rights  which  have  not  yet  been 
exercised,  but  which  may  be  exercised. 

It  appears  from  the  record  in  the  present  case  that  application 
was  made  for  a  quo  warranto  to  the  proper  representative  of  the 
commonwealth  in  order  to  test  the  question  as  to  whether  the 
respondent  had  lost  its  rights  by  nonuser,  and  that  the  applica- 
tion was  refused.  We  must  regard  this  action  as  at  assent  by  the 
commonwealth  to  the  continuance  of  these  rights. 

It  is  earnestly  urged,  however,  by  counsel  for  the  complainant, 
that  a  public  service  company  which  has  neglected  or  failed  to  per- 
form its  functions  is  not  a  public  service  company  at  all  within 
the  act.  This  contention  is  based  upon  the  language  of  §  1, 
Article  I.,  of  the  act,  which  declares: 

"The  term  ^public  service  company'  when  used  in  this  act, 

P.U.R.19ir>B. 
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includes  all  .  •  .  electric  corporations,  .  .  •  doing  busi- 
ness within  this  state  and  also  all  persons  engaged  for  profit  in 
the  same  kind  of  business  within  this  commonwealth." 

The  thought  is  that  the  legal  effect  of  this  language  is :  If  such 
corporations  are  not  actually  "doing  business"  or  "engaged  for 
profit,"  they  do  not  come  within  the  descriptive  words,  and  are 
therefore  not  public  service  companies,  but  proposed  public  serv- 
ice companies  within  §  2,  article  III.  It  might  be  pointed  out  that 
while  these  descriptive  words  include  such  companies,  they  do  not 
at  least  in  terms,  and  expressly,  exclude  all  others.  The  argument 
moreover  is  too  far-reaching  in  its  results  to  be  accepted.  If,  for 
example,  actually  doing  business  be  a  necessary  test,  then  all  those 
public  service  corporations  during  the  two  years  allowed  by  our 
legislation  to  begin  operations  are  not  public  service  companies 
within  the  act  We  do  not  think  that  this  could  have  been  in- 
tended. There  are  many  sections  of  the  act  the  language  of  which 
clearly  evidences  an  intent  and  purpose  incompatible  with  con^- 
plainant's  construction,  which  is  built  upon  the  descriptive  words, 
"doing  business,"  contained  in  §  1,  article  I. 

The  statutes  of  many  states  have  been  cited  to  show  a  general 
policy  throughout  the  country  to  the  effect  that  a  corporation 
which  has  not  yet  exercised  the  privileges  granted  in  its  charter 
must,  before  beginning  the  exercise  thereof,  apply  for  a  certificate 
of  public  convenience.  Most  of  these  statutes,  however,  like  that 
of  New  York,  contain  the  explicit  words :  "Or  under  any  fran- 
chise heretofore  granted,  but  not  heretofore  actually  exercised," 
or  something  of  like  import.  No  such  words  occur  in  the  Penn- 
sylvania statute,  although  they  must  have  been  well-known  to  the 
legislators  as  forming  a  part  of  the  l^slation  elsewhere.  In  view 
of  the  various  provisions  of  the  act  as  we  find  them,  we  do  not 
think  the  construction  which  complainant  seeks  to  have  placed 
upon  §  2  of  article  III.  and  §  1,  article  I.,  can  be  sustained. 

It  is  the  opinion  of  the  Commission  that  the  respondent  is  not  a 
proposed  public  service  company  within  the  meaning  of  the  act, 
and  that  the  petition  of  the  complainant  ought  to  be  dismissed. 
P.U.R.1916B. 
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Note. — Franchises,  certificates  of  public  convenience  and  neces* 
sity,  and  orders  relating  to  the  extension  of  facilities. 

1,  Franchises. 

Acceptance  by  a  telephone  company  of  the  provisions  of  a  statute 
authorizing  it  to  occupy  the  public  highways  of  the  state  with  its 
poles  and  wires  to  operate  a  telephone  system  constitutes  a  contract 
between  the  state  and  the  company,  which,  in  the  absence  of  limita- 
tion as  to  time,  gives  the  company  a  franchise  in  perpetuity  subject 
only  to  a  proper  exercise  of  ttie  police  power  and  to  any  expressly 
reserved  power  in  the  Constitution  or  statutes  to  amend  or  repeal. 
State  ex  rel.  Shaver  v.  Iowa  Teleph.  Co.  (1915)  —  Iowa,  — ,  154  N. 
W.  678. 

A  telephone  company,  having  a  perpetual  franchise  to  occupy  the 
streets  of  a  city,  is  not  required  to  secure  the  consent  of  the  city  and 
its  electors  to  continue  to  do  so,  by  a  statute  providing  that  cities  shall 
have  power  to  provide  the  manner  in  which  wires  and  poles  shall 
be  placed,  a  1  tiiat  no  franchise  to  use  the  streets  shall  be  granted, 
renewed,  or  extended  by  any  city  without  the  consent  of  the  legal 
voters,  since  the  effect  of  the  statute  was  to  authorize  cities  to  regu- 
late poles  and  wires  of  all  companies,  and  to  provide  that  thereafter 
no  franchise  to  use  the  streets  should  be  granted,  renewed,  or  ex- 
tended except  by  consent  of  the  voters.    Ibid. 

Franchises  were  granted  to  build  and  operate  electric  transmission 
lines  in  the  following  cases : 

Buchanan  County  v.  Buchanan  County,  Docket  No.  E-187,  Jan. 
24,  1916,  franchise  for  twenty-five  years  to  Buchanan  county  for  a 
line  to  supply  the  county  home  with  electricity  to  be  furnished  by 
the  city  of  Independence. 

Central  Iowa  Light  &  P.  Co.  v.  Webster  County,  Docket  E-173, 
Nov.  3,  1915,  franchise  for  twenty-five  years  for  a  line  along  roads 
and  highways  in  Webster  county. 

Interstate  Power  Co.  v.  Winneshiek  County,  Docket  E-168,  Nov. 
3,  1915,  franchise  for  twenty-five  years  for  a  line  along  roads  and 
highways  in  Winneshiek  county. 

Re  Iowa  R.  &  Light  Co.  Nov.  24,  1915,  franchise  for  twenty-five 
years  for  a  line  from  Marshalltown  to  Ames  with  the  right  of  emi- 
nent domain  where  necessary  to  acquire  the  right  of  way. 

Re  Iowa  Electric  Co.  Nov.  24,  1915,  franchise  for  twenty-five 
years  for  a  line  from  Calamus,  via  Grand  Mount,  to  De  Witt,  with  . 
the  right  of  eminent  domain  where  necessary  to  acquire  the  right 
of  way. 

Re  Iowa  R.  &  Light  Co.  Nov.  24,  1915,  franchise  for  twenty-five 
years  for  a  line  from  Nevada  to  Colorado  with  the  right  of  eminent 
domain  where  necessary  to  acquire  the  right  of  way. 

Northern  Iowa  Power  Co.  v.  Humboldt  County,  Docket  No.  E-189, 
P.U.R.1916B. 
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Jan.  24,  1916,  franchise  for  twenty-five  years  for  a  line  in  Hum- 
boldt county. 

Sloan  Service  Co.  v.  Woodbury  County,  Docket  No.  E-179,  Jan. 
19, 1916,  franchise  for  twen^-five  years  for  a  line  between  Sloan  and 
Sergeant  Bluffs. 

Tarkio  Electric  &  Water  Co.  v.  Page  County,  Docket  E-176,  Dec. 
21,  1915,  franchise  for  twenty-five  years  for  a  line  along  roa^is  and 
highways  in  Page  county. 

^S.  Certificates  of  pvblic  convenience  and  necessity. 

A  certificate  for  the  construction  and  operation  of  an  electric  rail- 
road was  granted  for  only  a  short  part  of  the  proposed  route  where 
there  was  no  suflBcient  showing,  in  regard  to  the  entire  project,  of 
financial  ability,  and  where  it  did  not  appear  that  definite  con- 
struction plans  had  been  formed,  that  sufficient  traffic  could  be  se- 
cured, and  that  the  road  was  desired  by  the  public.  Re  Rapid  Tran- 
sit Co.  No.  4108,  Dec.  2,  1915  (Illinois). 

Certificates  were  granted  in  the  following  cases: 

Automobiles. 

District  of  Oolumhia.—'Re  Barnes,  P.  XJ.  C.  No.  1764,  Order  No. 

173,  Dec.  18,  1915,  to  operate  a  motor  vehicle  line  upon  condition 
that  fare  shall  not  exceed  5  cents  for  continuous  trip  and  that  neces- 
sary licenses  be  obtained. 

Re  District  Jitney  Bus  Co.  P.  XJ.  C.  No.  1651-4,  Order  No.  170, 
Dec.  1,  1915,  to  change  route. 

Re  Jones,  P.  XJ.  C.  No.  1739,  Order  No.  168,  Nov.  9,  1915,  to 
operate  motor  vehicle  line  upon  issuance  of  license. 

Re  Washington  Missionary  College,  P.  XJ.  C.  No.  1740,  Order  No. 

174,  Dec.  22,  1915,  to  operate  a  motor  passenger  vehicle  line  over  a 
specified  route. 

Re  West  Shore  Transit  Co.  P.  TJ.  C.  No.  1810,  Order  No.  175, 
Dec.  22,  1915,  to  operate  a  motor  passenger  vehicle  line  over  a  speci- 
fied route. 

Illinois, — ^Re  Hayton  Auto  Service,  No.  4206,  Jan.  6,  1916,  to 
operate  a  jitney  line  between  Cartersville  and  Clifford. 

New  York,  Second  District, — Re  Durfee,  Case  No.  5301,  Dec. 
16,  1915,  to  operate  a  stage  route  by  auto  busses  and  horses  in  the 
city  of  Oneida  and  between  Oneida  and  Munnsville. 

Re  Osterhout,  Case  No.  5246,  Nov.  18,  1915,  to  operate  stage  or 
motor  bus  route  from  Oneonta  Hotel  in  the  city  of  Oneonta  to  the 
village  of  Stamford. 

Electric  light,  heat,  and  power  systems  and  transmission  lines. 

Idaho,— Re  Ferris,  Case  No.  F-105,  Order  No.  296,  Nov.  10,  1915, 
to  construct  a  light  and  power  svstem  in  Arco. 
P.U.R.1916B. 
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Ee  Hodgen,  Case  No.  F-101,  Order  N'o.  290,  Oct.  28,  ,191.1,  to  con- 
struct and  operate  a  light,  heat,  and  power  plant  in  Rockland. 

Ee  Southern  Idaho  Water  Power  Co.  Case  No.  F-119.  Order  No. 
316,  Jan.  13,  1916,  to  construct  and  operate  a  system  from  the  city 
of  American  Falls  to  the  village  of  Aberdeen. 

Illinois.— Re  Ardmore  Electric  &  Gas  Co.  No.  4262,  Dec.  2,  1915, 
to  construct  and  operate  a  distribution  system  in  Ardmore. 

Ee  Bloomington  &  N.  R.  &  Light  Co.  Case  No.  4487,  January 
27,  1916,  to  construct  a  transmission  line  from  Chenoa  to  Lexington 
so  that  Lexington  consumers  may  obtain  a  24-hour  service. 

Ee  Central  Illinoifl  Light  Co.  No.  4350,  Nov.  3,  1916,  to  construct 
a  transmission  line  between  Douglas  and  Maquon,  and  between  Yates 
City  and  Maquon. 

Ee  Central  Illinois  Public  Service  Co.  No,  4335,  Dec.  2,  1915,  to 
construct  a  transmission  line  between  Newman  and  Hume  and  a 
distribution  system  in  Hume. 

Ee  Central  Illinois  Public  Service  Co.  No.  4486,  Dec.  23,  1915,  to 
construct  a  transmission  line  between  Augusta  and  Clayton;  a  dis- 
tribution system  in  La  Prairie  and  Golden ;  and  to  render  improved 
service  in  Clayton  and  Camp  Point. 

Ee  Central  Illinois  Public  Service  Co.  No.  4391,  Jan.  6,  1916,  to 
construct  and  operate  a  transmission  line  between  Sheldon's  Grove 
and  Havana. 

Ee  Central  Illinois  Public  Service  Co.  No.  4392,  Jan.  6,  1916,  to 
construct  and  operate  a  transmission  line  between  Beardstown  and 
Virginia. 

Ee  Dahlgren  Electric  Light  Co.  No.  4283,  Dec.  2,  1915,  to  con- 
struct a  distribution  system  at  Dahlgren. 

Ee  Mississippi  Eiver  Power  Co.  No.  4289,  Dec.  2,  1915,  to  con- 
struct and  operate  a  transmission  line  from  Hamilton  for  the  pur- 
pose of  furnishing  more  reliable  and  economical  supply  to  a  distribu- 
tion company  in  Carthage. 

Ee  Monmouth  Public  Service  Co.  No.  4360,  Dec.  23,  1916,  to 
construct  and  operate  a  transmission  line  in  Monmouth  and  Bose- 
ville,  for  the  purpose  of  supplying  electric  service  to  territory  adja- 
cent and  contributory  to  such  line,  where  the  utilily  operating  in 
such  village  had  inadequate  facilities  to  render  adequate  service,  and 
had  entered  into  a  contract  with  petitioner  for  the  purchase  of  cur- 
rent over  such  wire  for  distribution  by  it. 

Ee  New  Holland  Light  &  P.  Co.  No.  4284,  Nov.  11,  1915,  to  con- 
struct and  operate  a  transmission  line  between  Mason  City  and  New 
Holland;  to  construct  and  operate  a  distribution  system  in  New 
Holland ;  and  to  engage  in  business  in  New  Holland  and  along  said 
transmission  line. 

Ee  Public  Service  Co.  No.  3029,  Jan.  13,  1916,  to  construct  a 
transmission  line  from  Verona  to  Kinsman  and  to  maintain  the  sam« 
P.U.R.1916B. 
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upon  necessary  property  crossed,  upon  the  payment  of  compensation 
for  property  taken  or  damaged  thereby,  and,  if  any  portion  of  said 
line  already  constructed  has  been  removed  without  the  consent  of  the 
company,  to  rebuild  the  same  upon  securing  a  right  of  way  there- 
for, where  the  line  had  been  built  two  years  before,  but,  through  an 
oversight,  good  title  to  certain  land  crossed  had  not  be^i  acquired, 
and  the  line  was  necessary  to  provide  service  to  various  communities. 

Ee  Public  Service  Co.  No.  4453,  Jan.  27,  1916,  to  construct  a 
distribution  line  from  Minonk  to  Benson,  authorizing  the  condem- 
nation of  necessary  land  therefor, 

Ee  Eichmond  Electric  Co.  No.  4463,  Jan.  6,  1916,  to  construct 
and  operate  a  transmission  line  from  Wisconsin-Illinois  state  line  to 
Eichmond,  and  to  operate  a  distribution  system  in  and  around 
Richmond. 

Ee  Saline  Electric  Co.  No.  4494,  Jan.  27,  1916,  to  construct  a 
distribution  system  in  Eidgway  and  Equality,  and  to  construct  and 
operate  a  transmission  line  from  Eldorado  to  said  villages. 

Ee  Washburn  Heat,  Light,  &  P.  Co.  No.  4010,  Nov.  3,  1916,  to 
construct  a  transmission  spur  line  along  a  highway  in  Woodford 
county. 

Ee  West  Salem  Ice  &  Light  Co.  No.  4369,  Jan.  6,  1916,  to  oper- 
ate a  plant  in  West  Salem. 

Nebraska. — Ee  Dawson  Electric  Light  &  P.  Co.  Application  No. 
2586,  Jan.  5,  1916,  to  construct  and  operate  a  transmission  line  be- 
tween Humboldt  and  Dawson  upon  the  filing  of  the  consent  of  the 
owners  of  all  lines  affected. 

Ee  Inter  Mountain  E.  Light  &  P.  Co.  Application  No.  2587,  Dec. 
10,  1915,  to  construct  a  transmission  line  between  Holdrege,  Funk, 
and  Wilcox,  subject  to  agreement  with  telephone  companies  affected 
and  crossing  rules  established  by  the  Commission.    • 

Ee  Johnson  Co.,  App.  No.  2553,  Nov.  17,  1915,  to  construct  and 
maintain  a  transmission  line  between  Clay  Center  and  Glenville  sub- 
ject to  agreements  made  with  railroads  crossed  thereby  and  agree- 
ment made  with  the  Lincoln  Telephone  &  Telegraph  Company,  for 
the  location,  construction,  and  operation  of  the  line. 

Ee  Meyer,  Application  No.  2568,  Dec.  23,  1915,  to  construct  a 
transmission  line  between  Oak  and  Edgar  and  Oak  and  Davenport, 
it  appearing  that  suitable  arrangements  had  been  made  with  all 
telephones  and  railroads  affected,  that  an  existing  lighting  plant  was 
about  to  be  dismantled,  that  its  owners  had  consented  to  the  petition, 
and  that  suitable  franchises  had  been  granted. 

New  Hampshire, — Ee  Exeter  &  H.  Electric  Co.  D-310,  Order  No. 
493,  Dec.  30,  1915,  to  construct  and  operate  a  plant  in  Danville. 

New  York,  Second  District, — ^Ee  Chaumont  Electric  Light  Co. 
Case  No.  5261,  Dec.  28,  1915,  to  construct  and  operate  an  electric 
light  and  gas  plant  in  Chaumont. 
P.U.R.1016B. 
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Ee  East  Aurora  Electric  Light  Co.  Case  No.  5199,  Nov.  17,  1915, 
to  extend  line  and  service  into  Wales  and  Aurora. 

Re  Courter  Electric  Co.  Case  No.  5183,  Nov.  18,  1915,  to  con- 
struct a  transmission  line  in  Cobleskill. 

Ee  GriflSng,  Case  No.  5167,  Oct.  20,  1915,  to  construct  and  oper- 
ate a  plant  in  Paterson. 

Ee  Hilton  Electric  Light,  Power,  &  Heat  Co.  Case  No.  5165,  Oct. 
5,  1915,  to  construct  light,  heat,  and  power  system  in  the  town  of 
Parma. 

Ee  Mohawk  Hydro-Electric  Co.  Case  No.  5184,  Nov.  18,  1915,  to 
construct  a  transmission  line  from  Fort  Plain  to  Cobleskill  town 
line. 

Ee  Montgomery  Electric  Light  &  P.  Co.  Case  No.  5250,  Dec.  7, 
1915,  to  construct  and  operate  a  transmission  and  distribution  line 
in  Cherry  Valley  and  Sharon. 

Ee  Municipal  Gas  Co.  Case  No.  5148,  Sept.  21,  1915,  to  construct 
a  transmission  line  to  supply  Bethlehem^  New  Scotland,  Guilderland, 
Voorheesville,  and  Altamont. 

Ee  New  York  Edison  Co.  Case  No.  5204,  Oct.  28,  1915,  to  con- 
struct a  transmission  line  upon  and  along  the  Catskill  Aqueduct 
lands  and  other  New  York  city  water-supply  lands  in  Westchester 
county. 

Ee  Niagara  &  E.  Power  Co.  Case  No.  5086,  Sept.  21,  1915,  to 
construct  a  plant  and  transmission  line  and  to  supply  Sheridan 
and  its  inhabitants. 

Ee  Niagara  &  E.  Power  Co.  Case  No.  5087,  Sept.  21,  1915,  to 
constr.uct  a  plant  and  transmission  line  to  supply  Pomfret  and  its 
inhabitants. 

Ee  Niagara  &  E.  Power  Co.  Case  No.  5133,  Sept.  21, 1915,  to  con- 
struct a  transmission  line  to  supply  Brant  and  its  inhabitants. 

Ee  Niagara  &  E.  Power  Co.  Case  No.  5134,  Sept.  21, 1915,  to  con- 
struct transmission  line  to  supply  Famham  and  its  inhabitants. 

Ee  Niagara,  L.  &  0.  Power  Co.  Case  No.  5144,  Sept.  7,  1915,  to 
supply  the  inhabitants  of  Skaneateles. 

Ee  Niagara,  L.  &  0.  Power  Co.  Case  No.  5207,  Nov.  9,  1915,  to 
construct  a  power  transmission  line  across  the  West  river  road  in 
Oswego. 

Ee  Niagara,  L.  &  0.  Power  Co.  Case  No.  5203,  Nov.  17,  1915,  to 
construct  a  plant  and  transmission  line  in  Scriba. 

Ee  Niagara,  L.  &  0.  Power  Co.  Case  No.  5260,  Nov.  17,  1915,  to 
construct  a  transmission  line  from  a  plant  in  Minetto  across  the 
Oswego  river  and  the  Oswego  canal  to  connect  with  the  transmission 
line  of  the  Oswego  Eiver  Power  Transmission  Company  at  a  point 
in  the  town  of  Volney,  Oswego  county. 

Ee  Northern  New  York  Utilities,  Case  No.  5056,  Dee.  28,  1915,  to 
construct  and  maintain  a  plant  in  Clayton. 
P.U.R.1916B. 


Digitized  by 


Google 


ANNOTATION.  697 

Be  Northern  New  York  Utilities,  Case  Xo.  5055,  Dec.  28,  1915, 
to  construct  and  operate  plants  in  various  towns  in  Jefferson  county. 

Re  Paul  Smith's  Electric  Light  &  P.  &  R.  Co.  Case  No.  5259, 
Nov.  18,  1915,  to  build  a  transmission  line  from  the  village  of  Sara- 
nac  Lake  to  connect  with  the  transmission  line  to  be  constructed  by 
the  village  of  Lake  Placid. 

Re  People's  Gas  &  E.  Co.  Case  No.  5201,  Nov.  17,  1915,  to  con- 
struct and  operate  a  plant  in  Scriba. 

Re  Randolph  Light  &  P.  Co.  Case  No.  4921,  Oct.  26,  1915,  to  con- 
struct a  lighting  plant  in  Ellington,  Conewango,  Cherry  Creek,  Ran- 
dolph, and  East  Randolph. 

Re  Syracuse  Lighting  Co.  Case  No.  5257,  Nov.  10,  1915,  to  con- 
struct a  transmission  line  in  a  portion  of  the  town  of  Gteddes. 

Re  Lake  Placid,  Case  No.  5258,  Nov.  18,  1915,  to  construct  a 
transmission  line  from  power  plant  in  village  of  Lalce  Placid  to  con- 
nect with  transmission  line  constructed  by  the  Paul  Smithes  Elec- 
tric Light  &  Power  ft  Railroad  Company  in  the  town  of  North  Elba, 
Essex  county. 

Re  Delevan,  Case  No.  5264,  Nov.  10,  1915,  to  build  and  operate 
a  plant  to  supply  village  and  its  inhabitants. 

Re  Warsaw  Gas  &  E.  Co,  Case  No.  4874,  Sept.  29,  1915,  to  con- 
struct and  operate  plant  and  transmission  line  in  Warsaw  and  Gaines- 
ville. 

Gas. 

Idaho.— "Re  Weiser  Oil  ft  Gas  Co.  Case  No.  P-110,  Order  No.  302, 
Dec.  10,  1915,  to  construct  and  operate  a  natural  gas  system  to  sap- 
ply  Weiser  and  vicinity. 

Illinois. — ^Re  Olncy  Heating  &  Lighting  Co.  No.  4286,  Dec.  2, 
1915,  to  engage  in  the  business  in  Olney. 

Massachusetts. — ^Re  Taunton  Gaslight  Co.  Nov.  4,  1915,  to  carry 
on  business  in  Norton  and  Mansfield. 

New  Hampshire. — Re  Hampton  Gas  Co.  D-220,  Order  No.  480, 
Nov.  15, 1915,  to  construct  plant  in  Hampton. 

New  York,  Second  District. — ^Re  Wanakah  Gas  Corp.  Case  No. 
6132,  Sept  21,  1915,  to  furnish  natural  gas  in  Hamburg. 

Interurban  railways. 

Illinois.— He  Chicago,  H.  &  G.  L.  R.  Co.  No.  4425,  Dec.  23,  1915, 
to  construct  and  operate  a  switch  track  in  Harvard,  and  to  transact 
such  passenger  and  freight  business  as  the  increased  terminal  fa- 
cilities in  Harvard  will  permit. 

Re  Waukegan  &  W.  Traction  Co.  No.  4316,  Dec.  2,  1915,  to* 
construct  and  operate  an  interurban  traction  railroad  from  Waukegan 
to  Woodstock. 
P.U.R.1916B. 


Digitized  by 


Google 


698  ANNOTATION. 

Eailroads. 

Illinois.— Re  Bridgeport  &  L.  R.  Co.  No.  4346,  Nov.  24,  1915,  to 
construct  and  operate  a  railroad  from  Bridgeport  to  Lawrenceville. 

New  York,  Second  Division. — ^Re  Grasse  River  R.  Corp.  Case  No. 
4877,  Nov.  23,  1915,  to  construct  and  operate  a  railroad  connecting 
with  the  New  York  Central  Railroad  at  Childwold  (Adirondack  di- 
vision) to  Cranberry  Lake,  St.  Lawrence  coimty. 

Street  railways. 

California. — Re  Santa  Barbara  &  S.  R.  Co.  Decision  No.  3044, 
Application  No.  2025,  Jan.  15,  1916,  to  exercise  a  franchise  to  oper- 
ate railway  in  Santa  Barbara,  transferred  without  any  financial  con- 
sideration, upon  condition  that  the  railway  stipulate  that  it  will 
never  claim  any  value  for  said  right. 

.  Telephones. 

Idaho.— Re  J.  T.  Dvorak  Teleph.  Co.  Case  No.  P-104,  Order  No. 
295,  Nov.  10,  1915,  to  construct  system  in  Aberdeen. 

Illinois.— Re  Danvers  Teleph.  Co.  No.  4310,  Nov.  11,  1915,  to 
maintain  and  operate  a  system  at  Danvers. 

Re  Southwestern  Bell  Teleph.  Co.  No.  4196,  Dec.  9,  1915,  to  oper- 
ate a  system  in  the  counties  of  St.  Clair  and  Madison  and  the  cities  of 
East  St.  Louis,  Belleville,  Granite  City,  Madison,  Venice,  and  other 
municipalities  in  the  vicinity  thereof. 

Re  Stronghurst  Teleph.  Co.  No.  4147,  Jan.  6,  1916,  to  construct 
a  toll  line  between  Stronghurst  and  Lomax  by  means  of  which  physi- 
cal connection  may  be  established  between  the  Stronghurst  Tele- 
phone Company  and  the  Lomax  Telephone  Company. 

New  Hampshire. — ^Re  Pine  River  Teleph.  Co.  D-306,  Order  No. 
487,  Dec.  4,  1915,  permission  to  Fairmount  Tdephone  Company  to 
operate  a  system  which  it  had  purchased  at  EflSngham. 

Warehouses. 

niinois.—Re  Armour  Grain  Co.  No.  4397,  Nov.  11,  1916,  to  con- 
duct a  general  business  in  the  sale,  purchase,  and  storage  of  grain 
in  Cook  county. 

Re  Carl  Marty  &  Co.  No.  4379,  Dec.  23,  1915,  to  conduct  a  busi- 
ness for  storing  and  warehousing  cheese,  sausage,  and  apples  in  Chi- 
cago. 

Water. 

Idaho.— Re  Council,  Case  No.  F-106,  Order  No.  300,  Nov.  24, 
1915,  to  construct  and  operate  a  municipal  water  system. 
P.U.R.1916B. 
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Ee  Ucon,  Case  Xo.  ¥-114,  Order  No.  310,  Dec.  18,  1915,  to  con-  - 
struct  and  operate  a  system  for  domestic  and  mimidpal  purposes. 

Certificates  were  refused  in  the  following  cases: 

Automobiles. 

New  Torle,  Second  District— Re  Bedell,  Case  No.  6122,  Oct.  20, 
1915,  petition  for  the  operation  of  auto  route  in  Beacon  was  denied 
with  leave  to  renew,  where  the  application  to  the  city,  the  resolu- 
tion of  the  city  authorities,  and  the  application  for  a  certificate,  left 
it  too  uncertain  what  route  was  going  to  be  used. 

Electric  transmission  line. 

New  York,  Second  District. — Ee  Niagara  &  E.  Power  Co.  Case 
No.  5131,  Oct.  20,  1915,  an  application  to  construct  and  operate 
a  transmission  line  in  Portland  was  dismissed  for  the  reason  that 
the  alleged  franchise  had  not  been  granted  and  signed  by  the  town 
superintendent  of  highways  of  said  town. 

S.  Extensions. 

Extensions  were  ordered  or  authorized  in  the  following  cases: 

Electricity. 

Indiana. — Be  Peru  Electric  Light  &  Water  Plant,  Nos.  1576, 
1577,  Nov.  6,  1915,  municipal  lighting  company  authorized,  pursu- 
ant to  §  1,  chap.  123,  Acts  of  1915,  to  extend  line  beyond  corporate 
limits. 

Illinois.— Jones  v.  Tri  County  Light  &  P.  Co.  No.  3792,  Dec.  2, 
1915,  order  to  construct  extension  to  connect  the  residences  and 
farm  buildings  of  the  petitioners  with  company  lines  without  expense 
to  petitioners,  and  to  furnish  service  upon  the  usual  rates  and  terms ; 
the  Older  not  to  be  regarded  as  a  precedent,  being  made  in  view  of  a 
special  contract  for  the  right  of  way. 

Express. 

New  York,  Second  District. — Ee  Adams  Exp.  Co.  Case  No.  5197, 
Nov.  9,  1915,  to  extend  free  delivery  and  pick-up  service  to  Hamil- 
ton College  in  Clinton. 

Gas. 

Illinois. — Ee  Public  Service  Co.  No.  4381,  Jan.  6,  1916,  to  con- 
struct an  extension  of  a  high-pressure  main  in  Cook  county  within 
one  year  from  date,  and  to  proceed  to  condemn  a  right  of  way. 
P.U.R.1916B. 
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*  Ee  Southern  Illinois  Light  &  P.  Co.  Xo.  4402,  Dec.  2,  1915,  to 
extend  mains  into  Schram  City. 

New  Jersey, — Glenum  v.  Public  Service  Gas  Co.  Dec.  6,  1915,  a 
gas  company  was  ordered  to  extend  facilities  so  as  to  render  service 
to  residents  of  a  suburb,  on  condition  that  the  residents  contract 
to  purchase  gas  to  the  extent  of  $24  per  annum,  and  upon  the  es- 
tablishment of  a  grade  by  the  municipality. 

New  York,  Second  District — Sherman  v.  South  Shore  ITatural 
Gas  &  Fuel  Co.  Case  No.  4894,  Nov.  9,  1915,  order  directing  ex- 
tensions of  mains  a  distance  of  584  feet,  on  condition  that  com- 
plainant take  service  of  gas  for  a  period  of  three  years,  and  pay  at 
least  the  sum  of  $40  per  year,  or  at  her  option  for  a  period  of  four 
years  and  pay  at  least  the  sum  of  $30  per  year. 


Street  railways. 

New  YorTe,  Second  District. — Ke  International  R.  Co.  Case  No. 
5060,  Dec.  30,  1915,  to  construct  a  double-track  extension  in  Buffalo. 

Re  International  R.  Co.  Case  No.  5106,  Aug.  19,  1915,  to  ex- 
tend line  to  acconmiodate  steamboat  passengers  in  Buffalo. 

Railroads. 

Illinois.— In  Re  Cleveland,  C.  C.  &  St.  L.  R.  Co.  E-321,  Nov.  18, 
1915,  agreement  approved  relating  to  the  rearrangement  and  exten- 
sion of  a  spur  track  at  Kankakee. 

Pennsylvania. — Kif t  Mill.  Co.  v.  ^Pennsylvania  R.  Co.  Complaint 
Docket  No.  394,  Oct.  6,  1915,  order  to  construct  a  siding  to  an  in- 
dustry at  railroad  expense,  to  be  removed  upon  sixty  days'  notice 
to  the  industry  and  the  Commission,  where  an  old  siding  had  been 
removed  by  the  railroad,  and  the  probable  construction  of  another 
track  made  the  continuance  of  the  siding  uncertain. 

Minnesota. — Ochs  v.  Chicago  &  N.  W.  R.  Co.  Nov.  13,  1915,  a 
railroad  was  ordered  to  reconstruct  and  extend  a  spur  track  to  an 
industry  from  which  large  shipments  were  being  made  and  future 
shipments  would  be  considerable,  within  thirty  days  after  the  indus- 
try shall  have  conveyed  a  right  of  way  to  the  railroad,  performed  all 
grading,  grubbing,  and  removal  of  obstructions,  and  provided  for 
dismantling  and  resetting  of  telephone  poles,  or  paid  to  the  railroad 
the  estimated  cost  of  the  same. 

Range  Sand  Lime  Brick  Co.  v.  Great  Northern  R.  Co.  A-1645, 

Nov.  5,  1915,  a  railroad  was  ordered  to  construct  at  its  own  expense 

a  spur-track  connection  with  a  permanent  industry  upon  condition 

that  the  industry  convey  right  of  way  to  the  railroad,  where  direct 

track  connections  were  necessary  to  the  industry  to  compete  with 

other  like  industries.    The  Commission  in  this  connection  stated  that 

§  2484,  General  Statutes,  as  construed  in  State  v.  Chicago,  M.  &  St. 
P.U.R.1916B. 
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P.  B.  Co.  115  Minn.  61,  131  N.  W.  859,  defined  the  policy  of  the 
state  in  regard  to  such  construction,  and  State  v.  Great  Northern 
B.  Co.  130  Minn.  57,  P.U.B.1915D,  467,  153  N.  W.  247,  construed 
the  power  of  the  Commission  to  order  railroads  to  construct  indus- 
trial spur  tracks  upon  such  terms  as  seemed  equitable,  subject  to  the 
review  of  the  court. 

Petitions  for  extensions  were  dismissed  in  the  following  cases: 

Gas. 

f  Philippine  Islands. — Watson  &  Watson  v.  Manila  Gas  Corp.  Case 
No.  118,  Oct.  26,  1915,  a  complaint  of  refusal  to  extend  mains  to 
residents  in  Manila  was  dismissed,  where,  pending  an  adjustment, 
the  company  had  made  the  extension. 

Bailroads. 

California, — Murphey  v.  Southern  P.  Co.  Decision  No.  2806, 
Case  No.  851,  Oct.  5, 1915,  the  Commission  dismissed,  without  preju- 
dice, a  complaint  that  a  railroad  construct  a  spur  track  to  an  indus- 
try, where  the  construction  would  increase  the  hazard  of  operation 
upon  the  main  line,  and  the  business  reasonably  to  be  expected  from 
the  spur  would  not  justify  the  railroad's  share  of  the  expense. 

Illinois.— R,  M.  Eddy  Foundry  Co.  v.  Chicago,  M.  &  St.  P.  E. 
Co.  No.  3887,  Jan.  6,  1916,  petition  to  construct  an  industrial  side 
track  at  Chicago  was  dismissed  for  lack  of  prosecution. 


PENNSYIiVANIA  PUBLIC  SERVICE  COMMISSION. 

IN  BE  BEICHLEY  BBOTHEBS  &  COMPANY. 

[Application  Docket  No.  211,  1915.] 

Certificate  of  convenience  and  necessity  ^  Necessity  ^  iMmher  trant- 
way  across  highway  —  Public  utility, 

A  owtifioate  of  public  oonrenienoe  by  the  Pennsylyania  Commii- 
sion  Ib  not  necessary  for  the  construction  by  a  lumber  company  of  a 
tramway  across  a  public  highway  for  its  exclusive  use  in  hauling  lum- 
ber, and  not  connecting  with  a  public  service  company,  since  the  former 
company  is  not  engaged  in  a  public  service  within  the  meaning  of  tht 
Public  Service  Company  law. 

[October  20,  1915.] 

Application  of  Reichley  Brothers  &  Company  for  a  cer- 
tificate of  public  convenience  for  the  construction  of  a  private 
tramway  across  a  public  highway;  dismissed. 

Appearances:  Charles  A.  Snyder  and  J.  H.  Fertig  for  the 
applicant ;  Joseph  W.  Hunter,  Deputy  State  Hi^way  Conmiis* 
sioner,  for  the  protestant 

P.U.R.1916B. 
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Monaghan,  Commissioner :  On  July  9, 1915,  Eeichley  Broth- 
ers &  Company  filed  an  application  with  the  Commission  for  a 
certificate  of  public  convenience  evidencing  the  approval  by  this 
Commission  of  the  construction  of  a  single  track  tramway  at 
grade  across  the  state  highway,  known  as  the  Lincoln  Highway, 
at  a  point  in  Fulton  county. 

The  applicant  is  a  copartnership  engaged  in  the  business  of 
cutting  timber  and  sawing  lumber  and  conveying  the  same  to 
market;  and  on  the  proposed  tramway  intends  operating  a  steam 
locomotive  and  cars  to  be  used  in  the  transportation  of  timber 
over  and  through  its  tract  of  land  immediately  adjoining  said 
highway,  known  as  the  Lincoln  Highway,  on  the  north  across  the 
said  highway  to  another  tract  of  land  owned  by  the  applicant, 
and  thence  to  a  sawmill,  some  miles  distant  from  the  highway 
and  point  of  crossing. 

No  formal  protest  was  filed  to  the  application,  but  it  appears 
from  the  testimony  that  the  state  highway  department  had  been 
asked  to  grant  a  permit  to  authorize  the  construction  of  the  tram- 
way, which  was  refused  by  the  department  prior  to  the  filing  of 
the  application  in  this  case,  and  the  applicant  was  advised  by  the 
state  highway  department  that  it  was  necessary  to  obtain  from 
this  Commission  its  certificate  of  public  convenience  before  enter- 
iiig  upon  or  crossing  the  said  highway  with  the  tracks. 

It  appears  that  the  applicant  is  not  engaged,  and  does  not  pro- 
pose to  engage,  in  furnishing  any  service  to  the  public,  nor  are 
the  tracks  of  the  proposed  tramway  connected  either  directly  or 
indirectly  with  any  public  service  company,  nor  is  it  a  facility  of 
any  railroad  or  street  railway  or  any  public  service  company.  The 
proposed  tramway  is  to  be  confined  to  the  exclusive  use  of  the  ap- 
plicant, who  cannot  be  classed  as  a  public  service  company  under 
any  of  the  terms  of  the  act  of  July  26,  1913  (art.  L,  §  1). 

The  act,  under  article  III.,  §§  2,  3,  and  11,  provides  that  the 
approval  of  this  Commission,  evidenced  by  its  certificate  of  public 
convenience,  must  first  be  obtained  by  proposed  public  service 
companies,  and  municipalities  in  certain  instances,  before  it  shall 
be  lawful  for  them  to  exercise  certain  rights,  powers,  franchises, 
or  functions.  There  are  several  sections  of  the  Public  Service 
Company  law  specifically  requiring  the  approval  of  this  Commis- 
sion, evidenced  by  its  certificates  of  public  convenience,  in  tiie 
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matter  of  croesings  of  facilities  of  public  service  companies  with 
public  highways.  Article  III.,  §  5,  provides  that  such  certificate 
is  required  before  any  railroad  corporation  or  street  railway  cor- 
poration constructs  its  tracks  or  other  facilities  across  the  tracks  or 
other  facilities  of  any  other  railroad  corporation  or  street  railway 
corporation  at  grade, — or  across  a  public  highway  at  grade,  or  be- 
fore any  public  highway  is  constructed  across  the  tracks  or  facil- 
ities of  any  railroad  corporation  or  street  railway  corporation  at 
grade,  or  before  any  public  service  company  constructs  any  of  its 
facilities  across  the  facilities  of  any  other  public  service  company 
at  the  same  or  different  levels,  or  before  any  public  service  com- 
pany alters,  relocates,  removes,  or  abolishes  any  such  crossing. 
There  is  no  requirement  in  any  of  the  sections  to  which  we  have 
referred,  nor  in  any  of  the  sections  of  the  act  for  the  issuance  of  a 
certificate  of  public  convenience  to  a  person  or  corporation  not 
engaged  as  a  public  service  company  to  construct  the  facilities 
of  its  private  business  across  a  public  highway ;  nor  is  there  any 
provision  in  the  act  for  the  issuance  of  a  certificate  of  public 
convenience  to  other  than  a  public  service  company,  or  a  munici- 
pality in  certain  instances. 

We  do  not  pretend  to  pass  upon  the  rights  of  any  citizen  of  the 
state,  the  state  highway  department,  or  any  tribunal,  to  restrain 
the  erection  of  the  tramway  in  this  case  across  the  public  highway, 
but  the  approval  here  sought  of  this  Commission  we  are  without 
the  power  to  grant  under  the  terms  of  the  Public  Service  Company 
law ;  and  we,  therefore,  direct  that  an  order  be  made  dismissing 
the  application. 


INDIANA  PUBIilG  SERVIGE  COMMISSION. 

PRANK  R.  WABEEN 

V. 

CHICAGO,  SOUTH  BEND,  &  NOBTHEBN  INDIANA 
ELECTRIC  RAILROAD  COMPANY  et  al. 

[No.  1772.] 

€Jertiflcat€  of  convenience  and  neceasitif  •*  IfUerurlntn  railroads  —  In- 
dustry  tracks  —  Extension  of  franchise. 

A  certificate  of  convenience  and  necessity  is  not  required  lor  t^e 
P.U.R.1916B. 
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exercise  of  the  right  to  lay  intenirban  railroad  tracks  in  a  city  to  con- 
nect such  roads  with  industries  and  docks,  where  this  amounts  to  a  mere 
extension  of  the  franchise  and  contracts  under  which  the  roads  are  oper- 
ating. 

[December  23,  1915.] 

Petition  for  authority  to  grant  a  franchise  to  lay  interurban 
railroad  industry  tracks;  dismissed. 

By  the  Commission:  This  is  a  petition  asking  this  Conunis- 
sion  for  authority  to  the  board  of  public  works  and  common  coim- 
cil  of  the  city  of  Michigan  City,  Indiana,  to  grant  a  franchise  to 
Frank  E.  Warren  to  lay  certain  interurban  railroad  trades  on  cer- 
tain streets  in  said  city  to  connect  the  interurban  roads  now 
operating  in  said  city  with  certain  industries  and  docks.  The  in- 
terurban roads  now  operating  in  said  city  are  operating  under 
franchise  granted  by  the  city,  and  the  franchise  which  is  desired 
should  be  approved  by  the  Commission  would  be  and  is  intended 
to  be  an  extension  of  the  franchise  and  contracts  of  the  roads  now 
operating  under  the  franchise,  and  is  desired  by  said  interurban 
roads,  and  no  certificate  of  convenience  and  necessity  is  required 
in  this  case,  and 

The  case  is  therefore  dismissed. 


PENNSTIiVANIA  PUBIilO  SERVICE  COMMISSION. 

CANTON  TELEPHONE  COMPANY 

V. 

CITIZENS*  WATER  COMPANY. 
[Complaint  Docket  No.  419.] 

Rates  —  Water  —  Multiple  charges*  for  joint  service. 

1.  It  is  reasonable  for  a  water  company  to  make  separate  or  mul- 
tiple charges  for  water  supplied  to  different  tenants  in  the  same  build- 
ing from  one  set  of  fixtures. 

Water '^BtUe  against  permitting  use  hy  unauthorized  persons -^  Rea* 
sonahleness, 

2.  A  rule  of  a  water  company  providing  that  owners  and  others 
controlling  water  draws  who  permit  persons  not  under  rent  to  use  water 
shall  incur  a  penalty  of  $5  for  each  c^ense,  and  shall  be  held  liable  for  the 
rent  of  each  unassessed  taker,  and  that  they  in  default  of  payment,  may 
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be  deprived  of  water  until  the  difficulty  is  adjusted  and  all  charges 
paid,  is  reasonable. 

[December  28,  1916.] 

Complaint  as  to  refusal  of  water  company  to  supply  service 
upon  the  claim  that  a  user  of  complainant's  facilities  had  refused 
to  pay  for  water  consumed;  the  complainant,  as  landlord,  and 
others,  including  the  delinquent  tenant,  were  joint  users  of  the  fa- 
cilities. Separate  bills  were  rendered  to  complainant  under  the 
rules  of  the  company  for  the  water  consumed  by  each  joint  user. 
Service  was  discontinued  upon  complainant's  refusal  to  pay  the 
delinquent's  bill.  Service  was  held  properly  discontinued,  and 
the  complaint  was  dismissed. 

Appearances :  E.  S.  Hickok  and  J.  K.  Burk  for  the  complain- 
ant ;  John  G.  Eeading  for  the  respondent. 

Magee,  Commissioner:  On  July  8,  1915,  the  respondent 
shut  off  the  water  service  in  the  AVhitman  Building,  in  the  borough 
of  Canton,  from  a  lavatory,  containing  a  closet  and  a  wash  basin 
with  a  water  draw,  used  by  the  Canton  Telephone  Compny,  com- 
plainant, upon  the  claim  that  another  user  of  the  same  facilities, 
the  Canton  "World,"  was  indebted  to,  and  refused  to  pay,  respon- 
dent the  sum  of  $4  water  rent  for  the  period  from  April  1,  1914, 
to  April  1,  1915,  and  a  10  per  cent  penalty. 

The  testimony  taken  by  Mr.  H.  E.  Ehlers,  special  examiner, 
discloses  the  following  facts :  That  H.  M.  Whitman  is  owner  of 
an  undivided  interest  in  said  building,  as'  well  as  being  the  owner 
of  a  telephone  business  which  he  carries  on  under  the  name  of 
the  Canton  Telephone  Company,  and  since  January  1,  1915,  of 
a  newspaper  business  carried  on  under  the  name  of  the  Canton 
"World,"  both  businesses  being  conducted  in  said  building,  and 
that  he  is  the  actual  complainant  here ;  that  said  Canton  "World" 
was  owned  and  managed  previous  to  January  1,  1915,  by  one, 
William  Foster.  It  is  claimed  by  the  respondent,  and  seems  to 
be  supported  by  the  weight  of  the  evidence,  that  the  employees  of 
the  Canton  "World"  made  frequent  use  of  the  facilities  in  ques- 
tion between  April  1,  1914,  and  April  1,  1915.  It  is  claimed  by 
respondent  and  supported  by  a  preponderance  of  testimony,  that 
on  April  1, 1914,  after  revising  its  schedule  of  rates  and  by-laws, 

respondent  delivered  to  complainant  a  copy  of  said  rates  and  by* 
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laws,  and  invited  complainant  to  a  conference  to  discuss  same 
with  reference  to  his  future  obligations  for  water  to  be  supplied, 
and  that  he  attended  a  conference  with  the  officials  of  the  company 
on  April  8,  1914,  at  which  the  said  Whitman  Building  was 
"rated;"  that  is  to  say,  the  schedule  of  rates  and  the  rules  and 
regulations  of  the  water  company  were  interpreted  with  reference 
to  said  building,  and  agreed  upon  to  the  effect  that  a  separate 
charge  would  thereafter  be  made  for  each  occupant  of  said  build- 
ing for  facilities  used  in  common,  and  that  the  rate  for  each  oc- 
cupant for  the  use  of  said  lavatory  would  be  $4  annually.  A  bill 
or  memorandum  for  one  year's  water  rent  was  presented  to  com- 
plainant with  said  by-laws  and  rates,  said  bill  containing  a  charge 
of  $1.50  for  the  water  draw  in  said  washbasin,  and  $2.50  for  the 
closet  or  a  total  of  $4  for  each  one  of  three  users  of  said  lavatory, 
including  the  said  Canton  Telephone  Company  and  Canton 
"World." 

Kules  1,  2,  and  3  of  said  by-laws  must  be  cited  for  consideration 
of  the  question  at  issue.    They  are  as  follows : 

"(1)  Bills  for  water  rent  per  year  are  due  on  the  first  days 
of  January,  April,  July,  and  October  of  each  year  ....  If  not 
paid  within  ten  days,  additional  penalty  of  10  per  cent  will  be 
added  to  the  bill ;  and  if  not  paid  within  thirty  days  after  they 
fall  due,'  the  water  may  be  shut  off  without  further  notice  . . . .  ^ 

"(2)  All  bills  will  be  made  out  in  the  name  of  the  property 
owner,  whom  the  company  will  hold  responsible  for  the  payment" 

"(3)  Owners  and  others  controlling  water  draws  who  permit 
persons  not  under  rent  to  use  water  shall  incur  a  penalty  of  $5  for 
each  offense,  and  shall  be  held  liable  for  the  rent  of  each  unas- 
sessed  taker,  and  in  default  of  payment  may  be  deprived  of  water 
until  the  difficulty  is  adjusted  and  all  charges  paid." 

[1]  Complainant  denies  any  responsibility  for  the  water  rents 
of  his  tenant,  William  Foster,  from  April  1,  1914,  to  January  1, 
1915,  during  which  period  the  said  William  Foster  owned  and 
operated  the  Canton  *^orld,"  firstly  because  the  demand  upon 
the  Canton  *^orld"  for  water  rents  for  the  use  of  the  lavatory 
amounts  to  a  multiple  charge  for  the  same  fixtures,  complainant 
as  ovnaer  of  the  Canton  Telephone  Company  being  also  charged 
and  willing  to  pay  the  scheduled  rate  for  the  use  of  said  facilities, 
and  the  rules  or  by-laws  of  the  respondent  company  not  containing 
any  provisions  for  multiple  charges  for  the  same  fixtures ;  second- 
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ly,  he  asserts  that  the  company  failed  to  obey  its  own  rule  to  make 
him,  as  owner  of  the  property,  a  bill  quarterly  for  the  water  rent 
of  said  Canton  "World"  and,  thirdly,  he  denies  that  he  discussed 
the  rating  of  the  Whitman  Building  with  the  officers  of  the  water 
company,  and  that  he  acquiesced  to  a  separate  charge  against  said 
Canton  "World." 

Testimony  of  the  several  witnesses  against  him  with  reference 
to  sending  him  bills  for  the  claims  against  the  Canton  "World" 
and  upon  the  conference  upon  the  by-laws  and  water  rates  is  con- 
vincing. As  to  the  justness  and  reasonableness  of  a  separate 
charge  for  each  user  of  the  same  facilities,  it  is  to  be  presumed 
that  the  water  supplied  by  the  company  and  consumed  in  the 
building  is  in  proportion  to  the  number  of  consumers,  and  that  the 
company  is  entitled  to  be  compensated  in  the  same  proportion. 
The  fixtures  in  a  building  are  installed  by  the  landlord  at  his  own 
expense.  He  may,  at  his  option,  provide  joint  or  separate  fixtures 
for  his  tenants.  To  deny  the  company  the  right  of  multiple 
charges  in  effect  would  put  it  in  the  power  of  the  owner  to  defeat 
the  company  of  its  just  dues.  Whether  the  practice  of  making 
and  collecting  water  rents  from  each  one  of  the  separate  users  of 
common  facilities  is  contained  in  the  by-laws  or  not,  it  must  be 
necessarily  implied. 

Relying  upon  his  contention  that  no  actual  or  legal  assessment 
has  been  made  against  him  on  behalf  of  the  Canton  "World,"  the 
complainant  controverts  the  claim  as  to  the  actual  use  of  the  lava- 
tory by  the  said  Canton  "World"  and  its  employees,  both  during 
the  incumbency  of  said  William  Foster,  and  subsequently  when 
complainant  himself  took  the  control  and  operation  of  the  same. 
He  admits  an  occasional  surreptitious  use  by  one  or  more  of  the 
employees,  but  contends  that  it  was  without  his  knowledge  and 
against  his  orders.  The  testimony  was  clear  and  convincing  upon 
this  point,  to  the  effect  that  the  employees  in  large  number  fre- 
quently made  use  of  the  lavatory. 

[2]  Eule  3  of  the  by-laws  of  the  water  company,  of  which  the 
complainant  had  notice  as  owner  of  the  building  and  as  the  pro- 
prietor of  the  Canton  Telephone  Company,  is  a  fair  and  reason- 
able provision,  and  necessary  to  the  efficient  conduct  of  its  busi- 
ness. Complainant's  testimony  does  not  deny  such  unauthorized 
use,  but  merely  his  knowledge  of  the  fact  of  such  general  use,  and 
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his  declaration  of  his  instructions  against  using  the  same  are  not 
supported  by  tiie  evidence  of  those  who  are  charged  with  such  use 
and  whom  he  might  have  brought  to  sustain  him.  Although  the 
door  to  the  room  contained  a  lock,  it  was  frequently  open.  There 
were  but  two  keys,  one  in  possession  of  the  superintendent  of  the 
water  company,  who  was  also  a  tenant  in  the  building,  and  the 
other  being  kept  in  the  office  of  the  Canton  Telephone  Company 
for  the  use  of  the  employees  of  that  department  of  complainants 
business.  These  employees  of  the  tdephone  company  corroborate 
complainant  as  to  his  instructions,  and  also  as  to  the  restriction 
of  the  use  of  their  key  to  themselves,  but  the  significant  feature  of 
this  part  of  the  testimony  is  the  lack  of  denial  of  the  Canton 
"World's"  actual  use  of  the  facilities,  either  by  the  complainant 
himself,  by  the  employees  of  the  Canton  ^World"  who  are  charged 
with  such  use,  or  by  the  employees  of  the  Canton  Telephone  Com- 
pany who  were  in  position  to  know  whether  the  room  was  entered 
or  not  by  those  charged  with  so  doing.  The  undoubted  fact  is 
that  the  water  was  consumed  by  the  employees  of  the  Canton 
"World  by  the  connivance  or  negligence  of  either  the  complainant 
and  his  employees  in  the  office  of  the  Canton  Telephone  Company, 
or  of  the  superintendent  of  the  water  company,  the  only  other 
holder  of  a  key,  and  the  inference  is  that  the  blame  rests  upon  the 
former. 

It  is  our  conchision  that  complainant  is  justly  indebted  to  re- 
spondent in  the  amount  claimed ;  that  the  water  supply  was  prop- 
erly discontinued  for,  and  on  account  of,  the  nonpayment  of 
same,  and  that  the  complaint  should  be  dismissed. 


PENNSYLVANIA  PTJBLIC  SERVICE  COBIMISSION. 

HIEAM  G.  CHACE 

V. 

CITIZENS'  WATER  COMPANY. 
[Complaint  Docket  No.  419 A.] 

Service-^  Water '•^Unpaid  hiUs  of  prior  tenants. 

A  water  utility  cannot  refuse  service  to  a  tenant  because  of  the 
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owner's  unpaid  water  bill,  although  one  of  the  company's  published 
rules,  long  in  force,  permits  it. 

[December  28,  1915.] 

Complaint  against  water  company  for  refusal  of  service  to  a 
tenant  because  of  owner's  unpaid  bill ;  order  requiring  company 
to  furnish  service. 

Appearances :  John  G.  Reading  for  the  respondent. 

Magee,  Conmiissioner :  The  complainant  charges  a  denial  of 
service  by  the  respondent,  a  water  company,  because  of  unpaid 
water  rents  incurred  by  the  owner  of  the  premises  previous  to 
complainant's  tenancy.  The  question  for  the  consideration  of 
the  Commission  involves  the  reasonableness  of  one  of  the  respond- 
ent company's  rules,  viz. : 

"In  case  the  water  is  turned  off  by  the  agent  of  the  company 
for  whatever  cause,  it  will  not  be  turned  on  again  until  all  back 
charges  and  50  cents  additional  are  paid,  and,  if  any  person  shall 
turn  the  water  on  without  a  permit  from  the  company,  such  per- 
son shall  be  liable  to  a  penalty  of  $5." 

From  the  testimony  taken  by  the  special  examiner,  Mr.  H.  E. 
Ehlers,  it  appears  that  the  complainant  executed  a  lease' and 
entered  into  possession  of  a  dwelling  house- in  the  borough  of 
Canton,  belonging  to  and  previously  occupied  by  the  owner,  Al- 
vira  Williams  J  that  the  said  owner  informed  him  at  the  time 
that  the  water  pipes  were  frozen,  but  he  learned  after  taking 
possession  that  the  respondent  water  company  had  discontinued 
the  water  service  for  nonpayment  of  the  water  rent,  amounting 
to  $13.60,  which  had  been  allowed  to  accumulate  for  a  period 
of  two  years,  although  the  by-laws  of  the  company  provide  for 
payment  quarterly ;  that  the  complainant  then  offered  to  pay  the 
water  rent  for  a  year  in  advance  to  induce  the  company  to  give 
him  a  supply,  but  the  company's  officers  prfused  so  to  do  until 
the  arrearages  of  the  previous  water  tenant  be  paid.  The  posi- 
tion of  the  company  is  shown  specifically  in  the  following  extract 
of  the  testimony  of  Lee  Brooks,  superintendent  of  the  company : 

Q.  (By  Mr.  Ehlers).  "State  whether  or  not  the  water  com- 
pany has  taken  any  steps,  since  shutting  off  the  water  from  these 
premises,  to  collect  these  back  water  rents.'^ 

A.  'We  have  not" 
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Q.  "I  would  like  to  ask  you  whether  the  water  company  pro* 
poses  to  take  any  other  steps." 

A.  "I  don't  understand  they  do.'* 

And  again,  in  answer  to  a  question  of  similar  purport,  the 
witness  replied: 

A.  '"If  he  (the  complainant)  would  pay  the  water  rent  we 
would  assign  the  claim  to  him,  and  let  him  proceed  against  Mrs. 
Williams  for  the  money  thus  paid.  I  made  this  oflfer,  if  he 
desired  to  do  so,  which  he  could  have  done  just  as  well  as  not." 

The  question  whether,  after  a  change  in  possession  either  by 
sale  or  lease,  a  water  supply  company  may  refuse  service  to  the 
premises  until  arrearages  of  former  occupants  of  the  premises 
are  paid,  is  an  old  one.  This  position  is  firmly  established  by 
many  companies,  but  frequently  challenged  by  consumers.  The 
question  before  us  is  not  free  from  difficulty  in  view  of  its  long- 
established  use  in  many  places,  as  well  as  the  vehement  conten- 
tion of  the  respondent  in  this  case,  and  the  managers  of  similar 
enterprises,  that  the  rule  is  invoked  not  solely  for  the  benefit  of 
the  company,  but  in  the  interest  of  the  honest  patron  as  well, 
whose  rates  must  necessarily  be  increased  if  many  defaults  in 
payment  occur,  and  this  latter  effect  is  vigorously  prophesied  if 
the  by-law  be  stricken  down.  On  the  other  hand,  there  is  no 
doubt  that  the  rule  encourages  negligence  in  the  collection  of  the 
water  rents,  and,  besides,  may  be  so  exercised  as  to  inflict  great 
hardship  upon  the  innocent.  Through  it  in  effect,  the  managers 
of  the  companies  can  compel  one  to  pay  the  debt  of  another. 
Whether  the  claim  is  a  just  one  or  not  need  not  enter  into  the 
question.  It  may  not  be  correct;  it  may  be  disputed;  it  may 
not  even  have  been  incurred ;  the  service  may  not  even  have  been 
rendered  or  contracted  for.  It  need  make  no  difference  what 
facts  might  be  disclosed,  and  what  interpretation  the  law  would 
put  upon  them,  the  officer  of  a  water  company  is  thus  permitted 
to  collect  his  debts  in  summary  fashion,  and  although  a  p^rty  to 
act  as  judge  and  jury  in  his  own  dispute. 

There  can  be  no  criticism  of  the  act  of  shutting  off  a  water 
supply  from  a  delinquent  water  tenant.  In  fact,  it  is  legitimate 
and  justifiable  tactics ;  but  where  the  operation  of  a  rule  such  as 
the  one  before  us,  in  effect,  throws  the  consequences  of  a  tenant's 
failure  to  pay  the  water  company's  bill  upon  the  landlord  and 
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upon  sncceediog  tenants,  the  consequences  are  serious,  indeed*  A 
house  may  be  practically  not  liabitable  without  water.  Being 
dependent  upon  the  use  of  water,  the  new  occupant  may  be  com- 
pelled to  resort  to  other  sources  of  supply  which  may  be  impure, 
and  he  may  be  compelled  to  endanger  his  health  as  a  penalty  for 
his  obstinacy  in  refusing  to  pay  another's  debt.  It  may  be,  and 
in  this  very  case  was,  said  that  )ie  should  pay  the  claim  and 
recover  from  the  landlord.  He  may  not  be  able  to  pay.  Then 
it  is  said  that  he  should  not  have  taken  the  house  before  inquiry. 
In  reply  to  this  same  argument,  the  supreme  court  of  Massa- 
chusetts said: 

"It  is  suggested  that  a  lessee  or  purchaser  can  easily  protect 
himself  by  finding  out  whether  the  water  has  been  paid  for.  The 
answer  to  this  is  obvious.  The  records  of  a  water  company  are 
not  public  records  to  which  anyone  has  access.  If  inquiry  be 
made,  there  is  no  law  requiring  the  company  to  give  a  certificate 
in  writing.  The  answer  would  be  a  verbal  one.  If  there  should 
be  a  controversy  as  to  what  it  was,  it  would  be  a  matter  to  be 
proved.  An  answer  in  the  negative  would  only  operate  by  way 
of  estoppel,  and  this  would  have  to  be  proved.  Suppose  it  turned 
out  that  there  was  an  old  bill,  which  the  clerk  who  gave  the 
answer  supposed  had  been  paid,  when  in  fact  it  had  not  been,  and 
the  company  should  show  that  the  clerk  had  no  authority  to 
answer  to  the  question :  Is  the  man  who  proposes  to  buy  a  house 
to  be  kept  from  completing  the  purchase  until  all  these  matters 
are  determined  by  a  court  of  law  ?  •  •  •  It  seems  to  us  that 
if  an  unpaid  gas  or  water  bill  is  made  a  charge  upon  the  land 
without  authority  of  a  statute,  tiiere  are  numerous  difficulties 
to  be  encountered."  Turner  v.  Revere  Water  Co.  171  Mass.  829, 
40  L.RJL.  657,  68  Am.  St.  Rep.  432,  60  N.  E.  634. 

Further  reflection  upon  the  subject  leads  naturally  to  the  con- 
sideraticm  of  the  principle  involved  in  connection  with  the  supply 
of  other  public  utilities.  Old-fashioned  methods  of  providing 
heat  and  light  for  domestic  use  have  been  largely  abandoned. 
Modem  life,  as  now  organized  in  urban  communities  at  least,  is 
dependent  upon  a  common  and  centralized  sourceVf  supply.  The 
telephone,  too,  is  a  common  adjunct  of  our  daily  existence.  If 
the  practice  in  question  were  extended  to  the  gas  companies, 
natural  and  artificial,  the  electric  and  telephone  companies,  then 
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the  prospective  tenant  while  house-hunting,  the  prospective  pur- 
chaser or  mortgagee  of  real  estate,  would  be  required  to  make  the 
rounds  of  all  the  public  utilities  offices  in  the  community  before 
closing  his  contract,  and  even  then,  as  pointed  out  by  the  Massa- 
chusetts court,  remain  in  doubt  as  to  his  liability. 

The  owner  of  the  building  is,  in  some  respects,  in  a  worse 
plight.  The  consumer,  his  tenant,  may  have  refused  payment 
under  claim  of  right  Many  occasions  for  dispute  as  to  quantity 
and  quality  of  service  arise  between  utility  corporations  and  their 
customers.  The  location  of  leaks  in  pipes  or  wires,  defective 
meters,  the  quality  of  the  services  and  supplies  constitute  fre- 
quent excuse  for  friction  between  the  company  and  the  tenant, 
and  sometimes  result  in  the  abandonment  of  the  premises  by  the 
consumer  without  settlement  of  the  company's  claim.  Can  it  be 
expected  that  the  property  of  one  person  may  be  rendered  useless 
as  a  habitation  and  lie  idle  and  unproductive,  while  two  other 
persons  are  arguing  about  the  amount  of  water  consumed  therein, 
unless  the  owner  will  pay  the  claim  out  of  his  pocket  ?  It  does 
not  seem  according  to  reason  or  justice.  As  a  safeguard  for  the 
prompt  and  full  collection  of  all  its  debts,  the  practice  seems  like 
going  to  extremes. 

As  a  test  for  the  necessity  for  a  practice  of  this  kind,  the  tariffs 
and  by-laws  or  rules  of  water,  gas,  electric,  and  telephone  com- 
panies to  the  number  of  more  than  one  hundred  of  each  on  file 
with  the  Commission,  were  examined.  It  was  found  that  only 
one  third  of  the  water  companies,  and  none  of  any  other  kind  of 
utilities,  contained  this  rule.  In  some  cases  in  which  meters  are 
used,  the  incoming  occupant  is  required  to  give  notice  of  his 
entry,  in  order  that  the  meter  may  be  read  before  his  consump- 
tion begins,  as  a  matter  of  protection  to  himself.  The  very  fact 
that  most  water  companies  do  not  use  this  method  of  collection 
conclusively  proves  that  more  just  and  rational  means  can  be 
successfully  employed  to  the  same  end,  and  the  very  fact  that  not 
a  single  gas,  telephone,  or  electric  company  proceeds  to  such 
lengths,  but  relies  upon  some  more  orderly  procedure  for  the  col- 
lection of  their  debts,  suggests  at  least  its  inexpediency.  Some  of 
these  companies  require  security;  some  require  a  deposit  of  cash 
or  payment  in  advance;  some  even  rely  wholly  tipon  the  diligence 
of  their  officers  to  make  collection;  some  minimize  their  losses  to 
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a  negligible  quantity  by  shutting  off  the  supply  after  only  a  brief 
period  of  delinquency^  and  thus  penalize  the  guilty  and  not  the 
innocent.  This  very  company  under  its  by-laws  may  demand 
payment  in  advance,  and  may  shut  off  the  supply  on  thirty  days' 
delinquency:  "(1)  Bills  for  water  rent  per  year  are  due  on  the 
first  days  of  January,  April,  July,  and  October  of  each  year, 
.  .  .  and  if  not  paid  within  thirty  days  after  they  fall  due, 
the  water  may  be  cut  off  without  further  notice 

It  suggests,  also,  that  perhaps  no  other  kind  of  business  except 
one  in  which  the  purchaser  of  a  commodity  is  absolutely  helpless 
could  impose  such  a  condition.  The  consumer  of  electricity  or 
gas,  for  instance,  has  choice  of  alternative  means  of  supplying 
himself  with  heat,  power,  and  light ;  the  telephone,  while  a  won- 
derful convenience,  is  not  an  absolute  necessity.  But  as  to  water, 
the  individual  is  at  the  mercy  of  the  agency  that  has  organized 
the  one  and  only  source  of  supply.  These  hardships  inflicted 
upon  the  innocent  or  ignorant  victim,  the  latent  possibilities  of 
discrimination,  the  natural  failure  of  due  diligence  in  making 
collections  on  the  part  of  the  responsible  officers,  are  necessary 
consequences  that  outweigh  whatever  apparent  reason  there  may 
be  for  the  rule.  The  practice  arose  at  a  time  when  different  and 
simpler  conditions  of  living  existed ;  it  originated  during  a  period 
when  the  relations  between  the  utility  agency  and  the  consumer 
were  based  upon  the  principle  of  contract  or  license;  before  the 
conception  of  the  public  duty  of  the  utility  enterprises  had  been 
developed,  and  before  consumers  were  practically  restricted  in 
their  choice  of  a  supply  to  the  one  source.  The  practice  came 
in  vogue  when  the  belief  prevailed  that  the  supply  of  water  was 
a  voluntary  act  on  the  part  of  the  management  of  the  water  plant. 
No  obligation  was  created  until  the  license  was  accepted  by  the 
patron.  A  privilege,  and  not  a  duty,  was  implied.  The  law 
has  now  substituted  a  different  conception  of  the  relationship 
between  the  utility  companies  and  the  public.  Bealizihg  the 
advantages  of  a  common  supply,  recognizing  the  helplessness  of 
the  individual,  the  utility  is  under  obligation  to  serve  all,  to 
serve  all  reasonably,  and  to  serve  all  alike  without  discrimination. 
In  place  of  the  exercise  of  power,  there  is  now  substituted  an 
exercise  of  reason  and  fairness  and  uniformity. 

Our  conclusion  is  that  the  act  complained  of  resulted  from  the 
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respondent's  own  negligence;  that  it  was  unfair,  and  unjust; 
and  that  the  by-law  in  tiie  company's  rules  and  regulations  upon 
which  it  was  based,  is  unjust  and  unreaspnable,  and  should  not 
be  permitted  to  stand. 


ARIZONA  CORPORATION  COMMISSION. 

GEORGE  PILCHARD 

V. 

PACIFIC  GAS  &  ELECTRIC  COMPANY. 

[Informal  Dodcet  No.  168.] 

Reparation  —  Telephones  —  Reconnectlon    fee  —  Payment  —  Appliea^ 
Hon  of  cash  deposit  to  hiU  —  Discrimination. 

A  utility  will  not  be  required  to  refund  a  reasonable  fee  paid  for 
reconnecting  electric  service,  discontinued  to  enforce  collection,  not- 
withstanding that  a  cash  deposit  is  in  excess  of  the  bill,  where  it  is  not 
practical  to  determine  the  exact  time  when  deposits  become  exhausted 
and  where  proceedings  are  not  instituted  against  personal  guarantors 
until  after  service  is  discontinued. 

(Jones,  Commissioner,  dissents.) 

[January  5,  1916.] 

Complaint  by  a  consumer  to  obtain  refund  from  an  electric 
company  of  $1  paid  as  a  fee  for  reconnecting  service  which  has 
been  discontinued  to  enforce  collection  of  a  bill  of  $2.05,  not- 
withstanding that  $5  has  been  deposited  to  guarantee  the  ac- 
count; dismissed. 

Appearances:  George  Pilchard  for  himself;  H.  L.  Aller  for 
respondent. 

By  the  Commission:  Complainant's  petition  in  this  case  al- 
leges that  on  August  31, 1915,  complainant  paid  respcmdent  com- 
pany, under  protest,  the  amount  of  $1  charged  for  reconnecting 
electric  service  which  had  previously  been  disconnected  to  en- 
force collection  of  a  bill  of  $2.06,  notwithstanding  the  fact  that 
complainant  had  on  deposit  with  the  company  a  cash  deposit  of 
$5  to  guarantee  his  account,  and  in  conclusion  asks  that  the 
Commission  order  the  refund  of  the  $1  paid  as  reconnecting  fee. 

Respondent  company,  in  its  answer,  states  that  Mr.  Pilchard 
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was  mailed  a  bill  on  August  2d  for  electricity  consumed  between 
June  28  and  July  28,  being  for  21  kilowatt  hours,  and  the  bill 
being  for  $2.05 ;  that  said  bill  was  unpaid  on  the  20th  of  August 
and  became  delinquent  on  said  date;  that  delinquency  notice  was 
mailed  to  said  party  on  August  20th,  and  that  said  account  re- 
mained unpaid  on  August  26th ;  that  several  days  of  grace  were 
allowed,  and  that  on  August  31,  the  bill  being  still  unpaid,  service 
was  discontinued;  that  the  action  taken  by  respondent  was  in 
strict  accordance  with  the  rules  as  followed  by  this  company 
governing  delinquent  consumers,  and  finally  praying  that  the 
complaint  therefor  be  dismissed. 

The  Commission  is  not  opposed  to  the  collection  of  reasonable 
guaranty  deposits  by  utility  companies,  but  has  heretofore  not 
designated  in  what  manner  such  deposits  might  be  applied,  and 
the  issue  herein,  therefore,  is  one  of  importance. 

All  accounts  carried  by  respondent  company  are  guaranteed  in 
one  of  two  ways : 

Pirst,  by  the  signature  of  two  property  owners  guarantying  a 
consumer's  account;  or 

Second,  by  the  payment  of  $5  as  a  guaranty  deposit  for  gas 
service  and  a  like  amount  for  electric  service. 

Under  the  first  method,  the  liability  of  signers  is  not  fixed  to 
any  definite  amount,  but  is  limited  only  by  the  indebtedness  in- 
curred by  the  defaulting  consumer.  It  seems  reasonable  to  sup- 
pose that  the  company  would  not  institute  collection  proceedings 
against  such  guarantors  until  every  other  means  of  collection 
had  been  tried  and 'had  failed,  and  certainly  not  until  the  con- 
sumer's service  had  been  discontinued.  It  is  our  opinion  that 
the  same  procedure  should  be  followed  in  the  case  of  a  consumer 
who  has  elected  to  deposit  $5  instead  of  filing  the  guaranty 
signed  by  property  holders,  and  the  deposit  should  not  be  taken 
by  the  company  until  every  other  means  of  collection  had  been 
employed.  It  might  appear  that  no  consumer  having  money 
deposited  with  the-  company  could  be  delinquent  in  his  account 
imtil  his  bill  exceeded  the  amount  deposited.  Practically,  how- 
ever, it  would  be  difficult  to  determine  the  exact  time  when  the 
deposit  had  become  exhausted ;  also  it  would  be  necessary,  in  fair- 
ness to  other  consumers,  to  require  immediate  restoration  of  the 
deposit,  to  which  end  no  doubt  collection  methods  as  drastic  as 
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those  now  employed  in  collecting  back  accounts  would  be  neces- 
sary and  would  consume  additional  time  in  the  accounting  de- 
partments. We  are  convinced  that  no  set  of  reasonable  rules 
will  prevent  an  occasional  loss  in  collection.  An  electric  utility 
has  much  more  effective  means  at  its  disposal  for  effecting  col- 
lection than  have  most  commercial  enterprises,  and  it  is  our 
belief  that  ultimately  the  rules  and  regulations  of  utilities  in 
this  r.egard  will  be  moderated.  However,  in  view  of  the  circum- 
stances surrounding  this  case,  and  to  avoid  discrimination  be- 
tween consumers, 

It  is  ordered,  that  the  complaint  herein  be,  and  the  same  is 
hereby,  dismissed. 

By  order  of  the  Arizona  Corporation  Commission, 

Jones,  Commissioner,  dissenting:  The  question  involved  in 
this  informal  complaint  of  George  Pilchard  v.  Pacific  Gas  & 
Electric  Company  is:  Should  a  public  utility  company,  having 
a  cash  deposit  of  a  consumer  sufiicient  to  pay  for  service  rendered 
and  in  addition  an  amount  equal,  or  in  excess  of  an  average 
month's  consumption,  deprive  such  consumer  of  service  for  non- 
payment of  a  bill  for  service  rendered  the  preceding  month,  and 
assess  a  penalty  for  reconnection  or  for  again  serving  the  con- 
sumer ? 

Kespondent  company  has  published  and  promulgated  certain 
rules  and  regulations  which  it  requires  consumers  to  observe  as 
a  condition  to  securing  gas  and  electric  service.  Some  of  its 
rules  appear  equitable  and  fair,  and  some  seem  to  be  unjust  and 
inequitable. 

Kespondent  provides  four  means  for  protecting  itself  against 
loss  occasioned  by  nonpayment  of  bills  for  service  rendered.  They' 
are,  briefly,  as  follows : 

(a)  Property  occupied  by  its  owner  is  served  with  electricity 
when  owner  signs  a  contract  agreeing  to  pay  for  service  ren- 
dered. 

(b)  A  tenant  occupying  property  will  be  served  upon  a  guar- 
anty  being  executed  by  the  owner  of  the  property  that  bills  for 
current  will  be  paid. 

(c)  Tenants  may  guarantee  accounts  by  securing  the  signa- 
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ture  of  two  bondsmen  each  of  whom  is  a  resident  real  estate 
owner  in  Phoenix. 

(d)  Any  consumer  may  guarantee  his  account  by  making  de- 
posit of  cash  with  the  company  as  follows : 

For  service  of  electricity  to  a  residence $5.00 

For  service  of  gas  to  a  residence 5.00 

Gas  and  electricity  furnished  to  other  than  residences,  a  de- 
posit "equivalent  to  the  consumer's  estimated  bill  for  a  period 
of  two  months." 

To  enforce  collection  under  the  guaranties  as  described  above 
in  paragraphs  a,  b,  and  c,  it  is  necessary  for  the  company  to  pro- 
ceed in  the  manner  provided  by  law  for  the  collection  of  debts, 
but  if  the  consumer  has  elected  to  avail  himself  of  the  "privi- 
lego'^  of  making  a  cash  deposit,  "the  company  may  pay  its  bills 
from  the  cash  deposit,  and  return  any  balance,  if  there  is  such, 
to  the  consumer.'^ 

In  this  case,  it  appears  that  the  complainant  made  a  cash  de- 
posit of  $5  to  insure  or  guarantee  the  payment  of  his  bills  for 
electric  current,  and  that  during  the  period  from  June  28th  to 
July  28th  he  used  electricity  to  the  amount  of  $2.05.  It  is 
claimed  a  bill  was  jnailed  him  on  August  2d  covering  this  con- 
sumption, and,  the  bill  being  unpaid  on  August  31st,  that  com- 
plainant's premises  were  disconnected,  and  that  a  charge  of  $1 
was  exacted  before  service  would  be  resumed,  notwithstanding  the 
fact  that  respondent  had  in  its  possession  $5  of  complainant's 
money  deposited  to  guarantee,  and  if  necessary  to  pay,  bills,  as 
indicated  by  its  rule  above  quoted. 

Complainant  testifies  as  follows: 

"On  the  31st  of  August  I  neglected  to  pay  this  bill.  My  wife 
called  me  up  over  the  phone  and  said,  There  is  a  man  up  here  to 
turn  our  lights  off,'  and  I  said,  Tell  him  not  to  do  so,  I  am 
going  right  down  to  pay  the  bill;'  and  she  told  him,  and  she 
called  me  up  again,  and  I  said,  'What  did  he  say  V  and  she  said 
that  he  said,  'All  right,  you  can  fight  that  out  with  the  company,' 
and  I  went  right  down  and  offered  the  money.  •  .  •  I  said, 
1  don't  owe  you  anything  .  .  . ,'  and  he  said,  TTou  are  cut 
off,  you  are  delinquent ;'  and  I  said,  *I  won't  pay  it,'  and  he  said, 
'Yon  will  have  to  see  Mr.  Aller  about  it.'  ''  i  - 
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Complainant  testifies  further: 

"I  know  this  was  neglect  on  my  part  not  to  pay  that  bill;  I 
was  up  to  the  office  ona  day  with  my  wife,  and  started  to  get 
out  of  the  car  to  pay  that  bill,  and  I  didn't  have  the  bill  in  my 
pocket  and  I  said,  'I  will  drop  down  again  and  pay  it,'  and  it 
went  on  that  way  and  I  neglected  it.  But  I  had  my  money  up 
there  as  a  guaranty  and  I  didn't  understand  what  I  was  getting 
into;  I  don't  want  any  interest  on  the  money;  it  is  up  there  to 
guarantee  my  account." 

Respondent  insists  that,  nothwithstanding  that  it  not  only  had 
sufficient  money  of  complainant  in  its  hands  to  pay  its  July  bill 
of  $2.06  and  its  August  bill  of  $1.20,  and  had  $1.75  additional, 
its  procedure  in  shutting  off  complainant  on  the  31st  of  August 
was  justified,  and  that  it  expects  to  continue  such  practice.  This 
makes  the  matter  of  some  importance  as  a  precedent. 

I  am  in  full  accord  with  every  reasonable  procedure  that  will 
protect  a  utility  company  in  securing  pajment  in  full  for  the 
service  it  renders,  but  I  am  opposed  to  giving  approval  to  any 
such  unreasonable  and  unjust  practice  as  was  employed  in  this 
instance,  or  that,  under  ruling  of  this  Commission,  may  be  prac- 
tised in  the  future.  Unfortunately  not  every  consumer  of  gas 
and  electricity  has  available  at  all  times  funds  to  nieet  bills  on 
the  spot,  and  when  a  consumer  has  a  deposit  with  the  company 
sufficient  to  pay  the  bill  rendered,  such  consumer,  in  my  opinion, 
is  not  delinquent  in  any  sense  of  the  word.  The  deposit  required 
is  sufficient  to  cover  the  average  residence's  consumption  for  two 
months.  In  this  instance,  the  deposit  was  sufficient  to  cover  ap- 
proximately three  months.  I  am  unable  to  conceive  by  what 
process  of  reasoning  a  Commission  can  give  approval  to  a  sum- 
mary disconnection  of  a  necessary  utility  where,  as  was  stated 
in  this  case,  the  parties  were  willing  and  anxious  to  make  imme- 
diate payment,  and,  as  a  matter  of  fact,  the  consumer,  instead 
of  being  delinquent,  had  paid  money  to  the  company  to  cover  ju^ 
such  contingencies,  and  was  entitled,  under  every  reasonable  rule 
of  equity,  to  consumption  up  to  within  a  reasonable  time  when 
such  payment  would  become  exhausted.  It  seems  to  me  that  to 
give  the  utility  company  the  power  bestowed  in  the  Conunission's 
order  might  result  in  discrimination  and  contention,  and  could 
■easily  be  avoided  by  the  adoption  of  an  equitable  rule  requiring 
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ft  consumer  having  a  cash  deposit  to  restore  same  to  the  required 
amount  within  a  reasonable  time  after  failure  to  pay  such  bills 
as  might  be  fully  covered  by  the  deposit  first  made.  In  my  opin- 
ion, the  Conmiission  should  require  a  change  in  the  rule  of  the 
company,  although  the  Commission  is  not  necessarily  bound  by 
such  rules,  and  should  order  the  $1  disconnecting  fee  refimded. 
F.  A.  JoneS;  Commissioner. 


OAIilFOIlNIA  RAIIiROAB  COMBaSSION. 

IN  EE  MUEPHY  WATER,  ICE,  &  LIGHT  COMPANY. 

[Decision  No.  2946;  Case  No.  817.] 

Betum^  Water  ^Revenue  ^Wrongful  diversion  ^  Betterments  and 
improvements, 

1.  Revenue  amounting  to  $46,696.06  diverted  from  a  water  company 
to  an  ice  company,  in  consideration  of  the  latter  paying  for  the  service 
of  a  pump  man,  three  fifths  of  the  fuel  oil  used,  and  small  items  of  mis- 
cellaneous labor,  the  latter  having  no  investment  in  the  water  company, 
not  owning  any  part  of  the  water  system,  or  itself  supplying  the  cus- 
tomer furnishing  such  revenue,  must  be  considered  in  ascertaining 
whether  the  water  company  has  sufficient  revenue  to  justify  the  expense 
of  necessary  betterments  and  extensions. 

Return  ^  Water  ^  Amount  —  Betterments  and  extensions, 

2.  A  water  company  earning  a  return  of  6  or  10  per  cent, 
according  to  the  particular  valuation  adopted,  and  which  will  have  a 
much  greater  return  if  operating  expenses  are  properly  charged,  has  suf- 
ficient revenue  to  make  necessary  betterments  and  improvements. 

Disorlm>ination  «  Water  —  Minimum  charge  —  Am>ount  of  use, 

3.  A  monthly  minimum  rate  for  a  certain  minimum  quantity  of 
water  is  inequitable,  and  the  rate  and  the  quantity  should  be  reduced, 
where  one  half  the  consumers  do  not  use  such  quantity. 

IHscrimination^  Water -^  Minimum     rates -^  Classification     of    con- 
mimers  —  Uniform  meter  and  service  connections, 

4.  Higher  minimum  water  rates  for  laimdries,  saloons,  restaurants, 
and  similar  classes  of  service  than  for  ordinary  consumers  are  discrimi- 
natory in  80  far  as  each  class  requires  the  same  size  meter  and  senrice 
oonnectioB. 

Discrimination'^  Water  ^Minimum  rates  ^  Elimination  of  disorimi' 
nation, 

5.  Discrimination  against  laundries,  saloons,  restaurants,  and  simi- 
lar classes  of  service,  by  the  maintebance  of  minimum  water  rates  high- 
er  than  those  for  ordinary  consumers,  was  eliminated  by  prescribing 
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a  schedule  of  minimum  rates  based  on  the  size  of  the  meter  and  serrioe 
connection,  regardless  of  the  character  of  the  use. 

[November  30,  1915.] 

Investigation  on  motion  of  the  Commission  of  the  water  rates 
rules,  regulations,  and  service  of  the  Murphy  Water,  Ice,  &  Light 
Company.  An  order  was  passed  in  accordance  with  findings  that 
the  rates  were  unjust  and  discriminatory,  that  certain  improve- 
ments and  betterments  were  immediately  necessary,  and  that  the 
revenue  was  suflScient  to  provide  therefor.  New  schedule  set 
forth  in  the  order,  required  to  be  filed. 

Appearances:  S.  M.  Haskins,  of  Gibson,  Dunn,  &  Crutcher, 
for  defendant. 

Gordon,  Commissioner:  The  Murphy  Water,  Ice,  &  Light 
Company  is  a  public  utility  engaged  in  the  furnishing  of  water  in 
wholesale  quantities  to  the  Atchison,  Topeka,  &  Santa  Fe  Railway 
Company,  and  for  domestic  and  commercial  use  to  the  inhab- 
itants of  the  town  of  Needles,  California.  The  property  consists 
of  a  pumping  plant,  about  6  miles  of  transmission  and  distribu- 
tion mains,  and  the  necessary  meters,  connections,  and  miscel- 
laneous equipment  At  the  present  time  there  are  about  580  con- 
sumers. The  system  is  entirely  metered  and  the  serving  area  is 
small  and  compact.  The  pumping  plant  is  located  on  the  banks 
of  the  Colorado  river,  about  one  third  of  a  mile  from  the  center 
of  town.  Water  is  obtained  through  two  duplex  pumps  operated 
by  steam  power,  from  14  shallow  wells  each  56  feet  deep,  the  aver- 
age pumping  lift  being  about  17  feet.  No  definite  measurements 
heve  ever  been  made  of  the  maximum  sustained  capacity  of  the 
plant.  The  pumps  have  a  rated  capacity  of  1,000,000  gallons 
daily,  each.  It  is  claimed  by  the  company,  however,  that  the  oper- 
ation of  one  pump  taxes  the  supply  of  the  wells.  The  records  of 
the  company  concerning  water  use  show  that  a  little  over  311,- 
000,000  gallons  of  water  were  delivered  during  1914,  of  which 
the  Atchison,  Topeka,  &  Santa  Fe  Eailway  Company  received 
77.51  per  cent,  the  Needles  Ice  Company  4.97  per  cent,  and  the 
residents  of  the  tovm  the  remaining  17.42  per  cent  The  railway 
company  is  so  situated,  in  relation  to  the  pumping  plant,  that  it 
is  the  first  consumer  to  receive  service  through  the  transmission 
and  distribution  mains. 
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This  investigation  is  the  result  of  nnmerons  and  constant  infor- 
mal complaints  on  the  part  of  the  patrons  of  this  utility,  as  to 
certain  of  its  rates,  rules,  and  regulations,  and,  in  particular,  the 
quality  of  service  rendered  by  it* 

In  all  twenty-seven  informal  complaints  from  various  consum- 
ers receiving  service  from  this  company's  plant  have  been  j&led 
with  this  Commission.  This  statement,  however,  conveys  but 
little  idea  of  the  time,  labor,  and  expense  involved  in  these  com- 
plaints through  correspondence  and  informal  field  investigations. 

In  this  regard,  I  wish  to  call  particular  attention  to  the  failure 
to  settle  these  complaints  informally,  for  I  am  convinced  the  Com- 
mission has  made  imusual  efforts  in  the  case  of  this  particular 
utility,  to  adjust  matters  quickly  and  equitably,  and  that,  had  the 
utility  been  so  inclined,  many  of  these  complaints  could  and 
should  have  been  speedily  settled,  and  the  necessity  of  formal  in- 
vestigation obviated. 

In  order  that  the  situation  may  be  entirely  clear,  and  before 
proceeding  to  the  matters  directly  involved  in  this  case,  I  will  set 
forth  briefly  the  financial  history  of  this  company  as  reported  by 
the  Commission's  auditing  department,  after  a  thorough  examin- 
ation of  such  records  of  the  utility's  operations  as  now  exist 

The  Murphy  Water,  Ice,  &  Light  Company  was  incorporated 
February  23,  1904,  with  an  authorized  capital  of  $250,000, 
divided. into  2,500  shares  of  a  par  value  of  $100  each.  The  prop- 
erty of  this  company,  consisting  of  a  pumping  plant,  water  mains, 
meters,  and  other  property  used  in  ccmnection  with  same  as  a 
water  system,  also  an  ice  plant,  including  real  estate,  machinery 
equipment,  and  personal  property  used  in  coimection  therewith, 
was  built  and  owned  by  Mr.  Dan  Murphy.  This  property  was. 
conveyed  to  the  Murphy  Water,  Ice,  &  Light  Company  by  Mr. 
Murphy,  in  accordance  with  a  proposition  submitted  by  him  under 
date  of  March  9,  1904,  for  and  in  consideration  of  an  issue  to 
him  of  2,495  shares  of  the  capital  stock  of  that  company.  In  con- 
sideration of  the  transfer  of  physical  property,  Mr.  Dan  Murphy 
also  agreed  to  assign  all  his  rights  and  interests  in  two  valuable 
contracts  with  the  Atchison,  Topeka,  &  Santa  Fe  Railway  Com- 
pany, for  supplying  that  company  with  water  and  ice. 

In  January,  1912,  the  Needles  Ice  Company  was  incorporated 
with  an  authorized  capital  of  $125,000  divided  into  1,250  shares- 
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of  the  par  value  of  $100  each,  all  of  which  stock  was  issued  in 
consideration  of  the  transfer  of  all  physical  property  held  by  the 
Murphy  Water,  Ice,  &  Light  Company  applicable  to  the  ice  busi- 
ness. The  stock  issued  in  connection  with  the  transfer  of  this 
particular  property  pertaining  to  the  ice  business  was  not  issued 
to  the  Murphy  Water,  Ice,  &  Light  Company,  but  instead  to  the 
stockholders,  of  record  of  that  company.  The  physical  pr6perty 
transferred  in  this  respect  was  appraised  at  $132,921.38. 

[1]  The  contracts  of  the  Atchison,  Topeka,  &  Santa  Fe  Rail- 
way Company,  heretofore  referred  to,  and  assigned  by  Mr.  Dan 
Murphy  to  the  Murphy  Water,  Ice,  &  Light  Company  are  still  in 
effect.  The  contract  for  water  has  been  renewed  twice  since  the 
original  assignment  by  Mr.  Dan  Murphy  in  1904.  The  first  re- 
newal was  of  March  1,  1909,  and  the  second  renewal  on  May  26, 
1914.  However,  regardless  of  the  assignment  of  this  particular 
contract  by  Mr.  Dan  Murphy,  the  renewal  in  1909  was  not  with 
the  Murphy  Water,  Ice,  &  Light  Company,  but  with  Dan  Mur- 
phy. By  inference  to  the  Atchison,  Topeka,  &  Santa  Fe  Eailway 
Company  vouchers  in  payment  for  the  services  rendered  under 
this  contract,  it  was  found  that  all  vouchers  were  made  payable  to 
Dan  Murphy  up  to  and  including  the  service  furnished  for  June, 
1914,  indicating  that  the  Atchison,  Topeka,  &  Santa  Fe  Railway 
Company  had  not  been  advised  nor  were  they  a  party  to  original 
assignments  in  1904,  nor  the  renewal  of  1909.  The  contract 
of  May  26,  1914,  was,  however,  with  the  Needles  Ice  Company. 
Up  to  and  including  March,  1912,  the  revenue  received  from  the 
Atchison,  Topeka,  &  Santa  Fe  Railway  Company,  for  water 
furnished  under  the  contract,  was  accounted  for  and  paid  to  the 
Murphy  Water,  Ice,  &  Light  Company.  Subsequent  to 
April,  1912,  this  revenue  was  diverted  and  paid  to  the  Needles 
Ice  Company  in  accordance  with  an  agreement  or  understanding 
between  the  water  company  and  the  ice  company,  in  consider- 
ation of  which  the  ice  company  paid  l3ie  service  of  one  pump 
man,  three  fifths  of  the  fuel  oil  used,  and  certain  small  items  of 
miscellaneous  labor.  The  net  revenue  diverted  from  the  water 
company  to  the  ice  company,  in  accordance  with  this  agreement, 
for  the  period  April,  1912,  to  August,  1916,  inclusive,  amounts 
to  $46,692.96. 

In  view  of  the  fact  that  the  Needles  Ice  Company  has  no  in- 
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vestment  whatsoever  in  the  Murphy  Water,  Ice,  &  Light  Company 
(though  it  is  true  certain  of  the  stockholders  in  one  company  are 
also  stockholders  in  the  other  company),  nor  does  it  own  any  por- 
tion of  the  pumping  plant,  transmission  and  distribution  mains, 
nor  is  it  actually  and  physically  engaged  in  using  these  facilities 
in  the  production  and  delivery  of  water  sold  to  the  Atchison, 
Topeka,  &  Santa  Fe  Railway  Company,  I  am  totally  unable  to 
properly  account  for  any  reasoning  which  would  justify  this  di- 
version of  revenues,  particularly  when  the  earnings  of  the  water 
<?ompany  are  claimed  to  have  been  so  impaired,  as  a  result,  that 
the  consumers  have  had  to  suffer  from  inadequate  service.  The 
Murphy  Water,  Ice,  &  Light  Company  contends  to  the  effect  that 
owing  to  the  low  rates  for  service,  it  is  not  earning  sufficient  rev- 
enue (exclusive  of  that  diverted  from  the  Atchison,  Topeka,  & 
Santa  Fe  Eailway  Company  to  the  Needles  Ice  Company)  to 
make  necessary  improvements  in  order  to  better  this  service.  If 
we  separate  entirely  from  the  remainder  of  the  system  all  opera- 
tions relating  to  the  delivery  of  water  to  the  railway  company, 
this  contention  may  have  some  merit,  but  I  have  no  patience  with 
this  argument,  for  it  assumes  the  arbitrary  elimination,  with  no 
logical  explanation  therefor,  of  this  company's  largest  and  most 
profitable  customer,  and  one  who  provides  approximately  60  per 
cent  of  its  total  revenue.  Even  if  the  Atchison,  Topeka,  &  Santa 
Fe  Eailway  Company  is  to  be  eliminated  as  one  of  the  consumers 
of  the  Murphy  plant,  as  was  indicated  at  the  hearings  held  on 
this  matter  in  Keedles  on  the  21st  and  22d  days  of  September, 
1915,  we  are  confronted  by  an  entirely  different  situation  than 
has  existed  in  the  past,  or  any  time  during  the  period  in  which 
complaints  have  been  made,  and  one  which,  in  my  opinion,  has  no 
connection  with,  and  utterly  fails  to  satisfactorily  explain  such 
conditions  as  did,  and  still  do,  obtain  imder  this  water  system.  At 
this  hearing  the  secretary  of  this  company,  Mr.  T.  J.  Murphy, 
stated  plans  were  under  way  by  which  the  railway  company 
would  definitely  cease  to  become  a  customer  of  their  plant.  The 
Needles  Ice  Company  uses  from  500,000  to  700,000  gallons  per 
day  in  the  cooling  and  condensing  of  its  ammonia  coils.  At  the 
present  time  the  water  used  for  this  purpose  is  produced  locally 
at  the  ice  plant,  and  is  unfit  for  any  other  purpose.  The  plan 
proposed  by  Mr.  T.  J.  Murphy  is  the  production  of  a  supply  of 
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water  for  this  purpose,  independent  of  the  supply  now  produced 
by  the  ice  company,  of  such  a  quality  that  after  it  has  passed 
over  these  coils,  it  may  again  be  used,  upon  proper  treatment,  by 
the  Atchison,  Topeka,  &  Santa  Fe  Railway  Company.  In  regard 
to  this  proposed  supply  Mr.  A.  W.  Silver,  chief  clerk  to  the  super- 
intendent  of  the  Atchison,  Topeka,  &  Santa  Fe  Railway  Com- 
pany,  at  Needles,  testified  that  even  after  treatment  it  would  be 
totally  unfit  for  the  domestic  uses  of  his  company,  such  uses  con- 
stituting approximately  20  per  cent  of  the  total  amount  now  used. 
He  further  testified  that  up  until  a  short  time  before  the  hearings 
on  September  21  and  22,  1915,  no  satisfactory  supply  had  been 
discovered,  though  very  recently  tests  of  certain  waters  had  pro- 
duced very  satisfactory  results. 

While  there  is  no  doubt  but  what  the  elimination  from  the 
Murphy  plant  of  the  Atchison,  Topeka,  &  Santa  Fe  Railwa/s 
water  use,  consuming  as  it  does  the  greater  portion  of  the  plant's 
production,  would  relieve  the  strain  on  this  admittedly  greatly 
overtaxed  system,  and,  as  a  consequence,  better  service  would 
result  to  the  remaining  consumers,  no  definite  evidence,  beyond 
such  general  statements  similar  to  those  just  set  forth,  has  been 
submitted  by  the  water  company  indicating  such  a  change  was  to 
take  place  in  the  immediate  future.  Neither  have  any  results, 
beyond  a  few  preliminary  operations  relating  to  the  drilling  of 
wells,  been  completed,  nor  is  there  anything  in  the  evidence  to 
either  convince  or  indicate  to  me  that  when  such  wells  have 
actually  been  drilled  the  supply  obtained  will  be,  either  in  quan- 
tity or  in  quality,  such  that  the  plan  proposed  will  produce  the 
results  anticipated.  I  do  not  wish  to  be  understood  as  taking  the 
stand  that  this  plan  will  not  be  put  into  effect  if  it  is  physically 
possible  to  do  so ;  for,  quite  to  the  contrary,  I  have  been  consider- 
ably impressed  by  the  very  possibilities  of  these  plans,  but  never- 
theless I  am  of  the  opinion  that  certain  improvements,  which  will 
not  in  any  way  conflict  with  this  proposed  change,  can  be  and 
should  be  immediately  installed.  If,  however,  the  plans  relative 
to  the  water  used  by  the  Atchison,  Topeka,  &  Santa  Fe  Railway 
Company  are  eventually  and  successfully  carried  out,  we  will 
then  have  something  tangible  upon  which  to  base  our  conclusions, 
and  can  deal  with  the  situation  clearly.    At  any  rate,  I  do  not 
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fed  it  incumbent  upon  me  to  further  consider  a  condition  which 
at  the  present  time  is  so  much  a  matter  of  conjecture. 

[2]  If,  as  I  have  indicated  in  the  discussion  heretofore  given, 
the  operations  of  this  plant  are  to  be  considered  as  a  whole,  in- 
vestigation shows  that  a  liberal  rate  of  return  is  being  earned 
upon  the  investment  involved. 

Appraisals  of  this  property  have  been  made  by  both  the  Com- 
mission's engineers  and  those  representing  the  company,  and  a 
^detailed  examination  of  the  utility's  books  have  been  made  by 
the  Commission's  auditing  department.  The  following  tabula- 
tion shows  the  results  of  these  appraisals  and  investigations : 


Estimated 

COBt 


Axmaal 
deprecia- 
tion 
allowance 


Estimated 
cost  less 
nrAniatinn  accrued  de- 
preciation   preclation 


Total 
accrued  de- 


Water  company's  engineers  as  of  De- 
cember 31,  1914 

Water  con.pany's  engineers  as  of  De- 
cember 31,  1915* 

"Commission's  engineers  as  of  Sep- 
tember 1,  1915 

Water  company's  books  as  of  De- 
cember 31,  1914 

Water  company's  books  as  of  De- 
cember, 31,  1915* 


$91,302 
91,302 
76,416 
82,431 
82,431 


$3,087 
3,087 
1,593 
2,761 
2,761 


$24,523 
27,610 


$66,779 


76,909 
74,148 


*  Computed  on  the  basis  of  the  prior  year.  The  amomit  shown  should  be 
corrected  by  such  amounts  as  have  be»i  installed  during  the  year  1915. 

The  company^s  engineers  have  computed  depreciation  allow- 
ance by  the  straight-line  method,  while  Mr.  James  Armstrong, 
one  of  this  Commission's  engineers,  has  estimated  an  annuity 
upon  a  6  per  cent  sinking  fund  basis.  For  the  purpose  of  this 
investigation  it  is  not  necessary  to  enter  upon  a  discussion  of  the 
merits  of  these  two  methods  of  computing  depreciation,  but  I  do 
•desire  to  call  particular  attention  to  the  result  which  will  be  ob- 
tained if  the  theory  of  depreciation  advanced  by  the  company's 
engineers  is  applied  to^the  cost  new,  estimated  by  Mr.  Arm- 
strong for  the  Commission.  Prior  to  the  hearing,  the  Commis- 
sion's representatives  were  unable  to  obtain  any  correct  data  as  to 
the  ages  of  the  various  elements  entering  into  the  system,  and  as  a 
•consequence  did  not  compute  any  accrued  depreciation.  If  the 
probable  useful  lives  and  ages  shown  by  the  company's  engineers 
are  applied  to  the  Armstrong  estimate  of  cost,  and  accrued  de- 
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preciation  is  measured  by  the  straight-line  method,  I  conclude 
that  the  total  estimated  cost,  less  accrued  depreciation,  would  be 
$55,890  on  December  31,  1914,  and  $53,306  <m  December  31, 
1915,  subject  of  course  to  such  additions  to,  and  subtractions 
from,  investment,  as  have  been  made  during  the  year  1915. 
However,  it  will  be  apparent,  upon  investigation  of  the  tabula- 
tions immediately  following,  that  any  further  analysis  of  these 
matters  is  unnecessary. 

The  Commission's  auditing  department,  under  Commission's 
exhibit  No.  2,  reports  operating  expenses  and  revenue  of  this 
plant,  considering  the  operations  of  the  Murphy  Water,  Ice  & 
Light  Company,  and  of  the  Needles  Ice  Company  in  connection 
therewith,  as  a  whole,  as  follows: 


1914 

First  eight 

moDths  of 

1915 

Gross  operating  revenue 

$31,834.59 
23,788.49 

$22,365.54 

Total    operation    expenses,   including  de- 
preciation   

13,130.93 

$  8,046.10 

$  9,234.61 

The  total  net  revenue  shown  by  the  table  above,  for  the  period 
of  twenty  months  ending  September  1,  1915,  is  sufficient  to  pro- 
vide a  return  of  6  per  cent  on  an  investment  of  $172,807,  or  10 
per  cent  on  $103,684.  In  the  statements  of  operating  expenses, 
not  only  is  there  included  the  sum  of  nearly  $2,000  incurred 
annually  in  connection  with  these  complaints  (and  which  should 
properly  be  distributed  over  a  term  of  years),  and  an  allowance 
for  depreciation  exceeding  By  $1,168,  annually,  that  estimated 
by  the  Commission's  engineer,  but  also  charges  for  repairs  to 
mains  and  equipment,  which  seem  unusually  heavy  for  a  plant 
of  this  size  and  in  excess  of  what  would  be  incurred  normally, 
and  on  an  average.  It  is  my  opinion  thftt  if  a  careful  investiga- 
tion and  segregation  of  the  expenses  of  this  company  was  made 
over  a  long  period  of  operation,  a  much  greater  rate  of  return 
than  has  been  indicated  would  be  shown  to  have  been  received. 

Bearing  in  mind  all  the  matters  which  have  heretofore  been 

set  forth,  I  am  firmly  convinced  that  this  utility  can  well  afford 

to,  and  should  make  such  betterments  and  extensions  as  are  nec- 
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essary^  at  this  time,  for  proper  service  to  these  consumers.  I 
also  find  that  certain  of  its  rates  are  inequitable,  and  not  con- 
sistent with  certain  other  of  its  rates,  and  that  certain  of  its 
practices  are  not  in  conformity  with  the  rules  and  regulations 
applicable  to  water  utilities  approved  by  this  Commission  in  the 
past,  and  more  recently  set  forth  in  decision  No.  2879,  in  case 
683,  of  this  Commission,  effective  December  1,  1916. 

The  present  effective  rates  of  the  Murphy  Water,  Ice,  &  Light 
Company  were  established  by  the  board  of  supervisors  of  San 
Bernardino  county  in  May,  1911,  and  are  as  follows: 

Fifteen  cents  for  each  1,000  gaUons  delivered,  with  the  fol- 
lowing schedule  of  minimum  charges: 
For  each  and  every  store,  shop,  mercantile  establishment,  or 

place  of  amusement,  or  residence $1.60  per  month 

Provided,  where  two  or  more  families  occupy  the  same 
residence,  the  water  company  shall  have  the  right  to  make 
the  minimum  charge  of  $1.50  per  month  for  each  family. 

For  saloons    $6.00  per  month 

For  restaurants   6.00  per  month 

For  laundries    10.00  per  month 

For  lodging  houses  of  10  rooms  or  more   6.00  per  month 

For  ofSces  containing  only  1  wash  basin 1.00  per  month 

For  offices  with  street  hydrant,  or  more  than  1  wadi  basin    1.50  per  month 

While  I  do  not  propose  to  go  fully  into  the  matter  of  rates,  at 
this  time,  I  do  desire  to  indicate  certain  of  the  inconsistencies 
resulting  from  the  application  of  these  rates. 

[3]  Such  records  of  water  use  as  have  been  made  available 
show  that  during  the  winter  mcmths  of  the  year,  such  as  Decem- 
ber, January,  and  February,  nearly  75  per  cent  of  the  total  num- 
ber of  consumers  do  not  individually  use  in  excess  of  500  cubic 
feet  per  month,  while  about  80  per  cent  of  them  use  less  than  700 
cubic  feet,  and  over  90  per  cent  use  less  than  1,000  cubic  feet, 
although  such  consimiers  are  entitled  to  1,333  cubic  feet  per 
month  under  the  present  rates,  upon  the  payment  of  the  minimum 
of  $1.50.  A  somewhat  different  situation  exists,  however,  during 
the  hot  weather  season,  something  over  one  half  of  the  consumers 
using  in  excess  of  1,000  cubic  feet  per  month;  for  instance, 
records  for  the  month  of  June,  1914,  show  that  only  25  per  cent 
used  less  than  500  cubic  feet  per  month,  33  per  cent  less  than  700 
cubic  feet  per  month,  and  45  per  cent  less  than  1,000  cubic  feet 
per  month.  A  slight  study  of  these  records  of  use  would  seem  to 
indicate  that  probably  half,  on  an  average,  of  these  consumers 
do  not  use  the  quantity,  or  anywhere  near  the  quantity,  to  which 
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they  are  entitled  under  the  minimum  rate,  and  that  they  will  be 
advantageously  affected  by  any  reduction  in  the  minimum  rate, 
and  the  quantity  of  water  allowed  therefor.  This  situation  is 
manifestly  inequitable  to  these  consumers,  and  should  be  reme- 
died, provided  it  does  not  work  any  injustice  to  the  utility  in 
question. 

[4,  5]  I  also  desire  to  call  particular  attention  to  the  minimum 
rates,  heretofore  shown,  for  laundries,  saloons,  restaurants,  and 
similar  classes  of  service.  I  can  see  no  logical  reason  for  the 
segregation  of  such  classes  of  services  from  the  consumers  as  a 
whole,  provided  that  the  physical  equipment  for  these  classes  of 
consumers,  referring  in  particular  to  the  meter  and  service  con- 
nections, is  in  uniformity  with  that  provided,  and  necessary  for 
the  remaining  consumers.  If  these  classes  of  service  make  con- 
siderable use  of  water,  the  utility  will  receive  a  return  com- 
mensurate with  the  amount  used,  and  if  they  are  not  large  con- 
sumers, it  is  manifestly  unjust,  beyond  the  minimum  charge 
necessary  to  support  their  particular  service,  that  they  pay  for 
what  they  do  not  use.  However,  if  it  is  necessary  to  install  larger 
meter  and  service  connections  for  these  particular  users,  I  am 
of  the  opinion  that  the  minimum  charge  should  be  corresponding- 
ly advanced. 

The  rates  which  I  shall  recommend  are  for  the  purpose  of 
meeting  conditions  as  they  now  exist,  and  in  my  opinion  are  just 
and  reasonable,  in  view  of  the  present  situation,  and  if,  due  to 
any  change  in  this  company's  methods  of  operations,  they,  under 
different  conditions,  become  unjust  and  unreasonable,  the  pos- 
sibility of  whidi  I  have  already  indicated,  matters  can  then  be 
brought  to  the  attention  of  this  Commission  for  readjustment 

I  shall  recommend  the  following  form  of  order: 

ORDER. 

The  Eailroad  Commission  of  the  State  of  California  having, 
on  its  own  initiative,  called  into  question  the  rates,  rules,  regula- 
tions, and  service  of  the  Murphy  Water,  Ice,  &  Light  Company, 
an  investigation  of  such  matters  having  been  made,  and  the  hear- 
ing having  been  duly  held,  and  the  Commission  being  duly  ap- 
prised in  the  premises,  it  is  hereby  found  as  a  fact  that  the  rates 
herein  established  are  just  and  reasonable  rates  to  be  charged 
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by  the  Murphy  Water,  Ice,  &  Light  Company,  and  that  the  exist- 
ing rates  of  said  company  are  unjust  and  imreasonable,  in  so  far 
as  they  differ  from  the  rates  so  established. 

And  the  Commission  further  finds  as  a  fact,  that  certain  imr 
provements  and  betterments  are  immediately  necessary  to  the 
rendering  of  good  service  to  the  consumers  of  the  Murphy  Water, 
Ice,  &  Light  Company,  and  that  the  revenues  which  said  coni- 
pany  should  properly  receive  through  its  operations,  including 
therein  such  revenues  heretofore  referred  to,  and  derived  from 
the  sale  of  water  to  the  Atchison,  Topeka,  &  Santa  Fe  Railway 
Company,  are  sufficient  to  reasonably  warrant  immediate  instal- 
lation of  such  improvements  and  betterments,  at  the  expense  of 
said  company. 

Basing  its  order  on  the  foregoing  findings  of  fact,  and  the 
further  finding  of  fact  contained  in  the  opinion  preceding  this 
order, 

It  is  hereby  ordered  by  the  Railroad  Commission  of  the  State 
of  California, 

First.  That  the  Murphy  Water,  Ice,  &  Light  Company  estab- 
lish and  file  with  the  Railroad  Commission,  within  thirty  days 
from  the  date  of  the  order  herein,  the  following  monthly  rates  for 
water: 

Within  the  first  2,000  cubic  feet  at  12^  cents  per  100  cubic  feet. 
Within  the  next  48,000  cubic  feet  at  10  cents  per  100  cubic  feet. 
For  use  in  excess  of  50,000  cubic  feet  at  5.0625  cents  per  100  cubic  feet,  for 

all  water  used. 
Minimum  monthly  payments  regardless  of  character  of  use,  shall  be  as  fol- 
lows: 

For  |-inch  meter  and  service,  or  smaller  $1.25 

For  1-inch  meter  and  servioe  2.50 

For  li^-inch  meter  and  service   3.50 

For  2-inch  meter  and  service 4.50 

For  2^-inch  meter  and  service    5.50 

For  3-inch  meter  and  service   6.50 

For  meters  and   servioe  connections  larger   than   shown   herein,  minimum 
monthly  rates  in  proportion. 

Second.  That  the  Murphy  Water,  Ice,  &  Light  Company  shall 
immediately  proceed  to  lay  and  construct,  and  upon  completion 
thereafter  operate  and  maintain  as  a  portion  of  its  water  plant, 
the  following-described  water  pipes: 

Beginning  at  a  point  where  the  line  of  Walnut  street  produced 
easterly  intersects  said  company's  present  8-inch  transmission 
main,  leading  from  its  pumping  plant,  a  6-inch  main  westerly 
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along  the  line  of  said  Walnut  street  to  its  intersection  with  K 
street;  a  4-inch  main  southerly  along  said  K  street  from  Chestnut 
street  to  Second  street,  theuce  easterly  a  4-inch  main  along  Second 
street  from  K  street  to  I  street;  a  4-inch  main  easterly  along 
Front  street  from  said  4-inch  main  on  K  street  hereinbefore 
mentioned,  to  a  connection  with  the  present  4-inch  main  on  Front 
street,  now  ending  approximately  at  the  intersection  of  Front  and 
J  streets ;  a  4-inch  main  along  Walnut  street  from  K  to  M  streets ; 
a  4-inch  main  along  Spruce  street  from  K  street  to  M  street;  a 
2-inch  main  westerly  along  Fourth  street  from  E  street  to  the 
intersection  of  said  Fourth  street  with  F  street  extended  south- 
erly, thence  on  F  street  so  extended,  southerly  from  Fourth  street 
250  feet;  and  contingent  upon  demand  thei^efor  from  bona  fide 
prospective  consumers  of  water,  a  2-inch  main  on  Market  street 
from  K  street  to  L  street,  and  a  2-inch  main  on  Arch  street  from 
K  street  to  L  street. 

Third.  That  the  Murphy  Water,  Ice,  &  Light  Company  prop- 
erly connect  with  the  remainder  of  its  water  system,  and  with  each 
other,  all  the  above-mentioned  water  pipe  extensions,  and  that 
the  services  of  the  present  consumers  of  said  water  company's 
system,  and  of  such  consumers  as  make  proper  application  there- 
for, in  the  territory  served  by  the  extensions  hereinbefore  pro- 
vided, be  connected,  at  the  expense  of  the  said  company,  with 
such  of  the  water  pipes  hereinbefore  ordered,  as  are  most  con- 
venient for  the  delivery  of  water. 

Fourth.  That  the  Murphy  Water,  Ice,  &  Light  Company 
place  in  fuU  operation,  as  a  portion  of  its  water  system,  said 
extensions  and  betterments  hereinbefore  ordered,  within  sixty 
days  from  the  effective  date  of  this  order,  and  shall  make  two 
written  reports  to  this  Commission  of  progress  in  connection 
with  the  construction  of  said  extensions  hereinbefore  ordered, 
the  first  report  to  be  rendered  at  the  end  of  thirty  days  from  the 
effective  date  of  this  order,  and  the  second  report  upon  full  com- 
pletion and  operation  of  said  extensions  and  betterments. 

Fifth.  That  said  Murphy  Water,  Ice,  &  Light  Company  shall 
prepare  a  schedule  of  rules  and  regulations,  relating  to  the  con- 
duct of  its  business,  in  conformity  with  this  Commission's  deci- 
sion No.  2879  in  case  683,  entitled,  "In  the  Matter  of  the  Prac- 
tice of  Water,  Gas,  Electric,  and  Telephone  Utilities  Requiring 
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Deposits  before  Rendering  Service,"  and  file  for  approval  said 
schedule,  with  the  Railroad  Commission  of  the  State  of  Cali- 
fornia, within  thirty  days  from  the  effective  date  of  this  order. 

Sixth,  This  order  shall  become  effective  on  December  23, 
1915. 

The  foregoing  opinion  and  order  are  hereby  approved  and 
ordered  filed  as  the  opinion  and  order  of  the  Railroad  Commis- 
sion of  the  State  of  California. 

Note. — Water  rates. 

Water  rates  were  approved  or  ordered  in  the  following  cases: 

California. — In  Re  Cady,  Decision  No.  2905,  Application  No. 
1848,  Nov.  18,  1915,  a  new  schedule  was  established  for  Susanville 
and  surrounding  territory  which  provided  for  monthly  flat  rates 
graded  to  eliminate  inequalities  and  a  meter  rate  to  be  applied  at  the 
option  of  the  company  or  to  be  installed  upon  the  application  of  any 
•consumer  where  either  the  consumer  was  abusing  flat-rate  privileges 
or  by  a  conscientious  conservation  of  water  the  consumer  would  bene- 
fit by  meter  rates. 

In  Connolly  v.  Pacific  Gas  &  E.  Co.  Decision  No.  2992,  Cas. 
No.  707,  Dec.  24,  1915,  a  water  company  was  ordered  to  supr 
ply,  at  regular  established  rates,  such  water  as  may  be  reason- 
ably necessary  for  domestic  and  irrigation  use  on  complainant's 
property,  under  the  written  stipulation  on  file  in  case  No.  613,  Mon- 
tague V.  Pacific  Gas  &  E.  Co.  and  the  Commission's  order  therein ; 
if  parties  could  not  agree  on  terms  and  conditions,  apart  from  rates, 
they  might  fepply  for  a  supplemental  order  establishing  such  terms 
and  conditions. 

In  Re  Cottage  Grove  Water  Co.  Decision  No.  2883,  Application 
No.  1776,  Nov.  6,  1915,  flat  rates  were  established  at  Cottage  Grove, 
where  the  existing  rates  were  insufficient  to  pay  a  return  upon  the  in- 
vestment, but  were  similar  to  rates  in  adjacent  territory,  and  where, 
by  authorizing  a  rate  of  $1.50  per  tap  per  month  as  a  minimum  flat 
rate  and  $1  per  tap  per  month  as  a  minimum  for  a  meter,  it  wag 
expected  that  a  considerable  number  of  consumers  would  install 
meters  which,  by  eliminating  waste,  would  result  in  a  constderable 
decrease  in  operating  expenses. 

In  Re  Gaffey,  Decision  No.  2908,  Application  No.  1650,  Nov.  19> 
1915,  the  Commission,  upon  an  application  for  an  increase  of  75  per 
cent  in  rates  in  San  Pedro  just  outside  of  the  incorporated  limits 
of  Los  Angeles,  established  flat  rates  set  out  in  ordinance  No.  38  of 
the  city  of  San  Pedro  and  the  same  meter  rates  which  the  Commission 
had  established  for  many  small  water  plants  operated  under  similar 
■conditions,  which  would  result  in  some  increase  in  revenue,  but  not 
P.U.R.1916B. 


Digitized  by 


Google 


L 


732  ANNOTATION. 

to  the  extent  applied  for,  where  a  relatively  small  part  of  the  system 
installed  in  aid  of  a  real  estate  venture  was  being  used;  the  Com- 
mission holding  that  where  a  water  system  extended  over  an  entire 
tract  in  a  sparsely  settled  community  it  becomes  necessary  to  de- 
termine what  part  of  the  plant  shall  be  charged  against  present 
consumers,  for  it  cannot  be  held  that  the  burden  of  an  entire  utility 
system  should  be  borne  by  existing  consumers  without  regard  to  the 
fact  that  such  system  may  be  largely  overbuilt. 

In  Re  La  Habra  Domestic  Water  Co.  Decision  No.  3017,  Applica- 
tion No.  1856,  Dec.  30,  1915,  an  order  approved  the  establishment 
of  meter  rates  which  were  estimatecl  to  provide  an  increased  revenue, 
and  denied  the  establishment  of  rates  as  applied  for  which  were 
estimated  to  be  sufficient  to  repay  the  costs  for  metering  its  service 
within  one  year,  since  the  cost  of  installing  meters  is  a  capital 
charge. 

In  Re  Hartman,  Decision  No.  2979,  Application  No.  1916,  Dec. 
17,  1915,  an  experimental  meter  rate  was  established  where  many 
consumers  had  been  using  excessive  quantities  of  water  for  purposes 
not  comprehended  in  the  supplying  of  water  for  domestic  purposes,, 
although  if  proper  use  was  made  of  the  service  the  present  rates  were 
yielding  a  fair  return. 

In  Leggett  v.  Bear  Gulch  Water  Co.  Case  No.  419  and  Billesback 
V,  Bear  Gulch  Water  Co.  Cas'e  No.  718,  Decision  No.  2928,  Nov. 
23,  1915,  the  Commission,  without  reducing  the  total  necessary  gross 
income,  readjusted  the  minimum  on  present  rates,  where  the  rates 
indicated  that  consumers  did  not  use  anything  like  the  amount  of 
water  permitted  imder  the  minimum  rate,  and  where  the  scattered 
location  of  consumers  demanded  an  extensive  distributing  system  re- 
sulting in  an  unusually  high  installation  and  maintenance  cost  per 
service,  which  renders  useless  a  comparison  with  rates  in  a  more 
closely  settled  adjacent  community  which  attempts  to  sell  water  at 
cost  to  attract  investors. 

In  Monterey  v.  Monterey  County  Waterworks,  Case  No.  500,  and 
Re  Monterey  County  Waterworks,  Application  No.  950,  Decision  No. 
3057,  Jan.  25,  1916,  order  amended  rates  established  by  Decision 
No.  1855,  Oct.  8,  1914,  by  amplifying  rates  for  hydrant  rental  and 
minimum  payments,  and  by  omittiiig  rates  for  service  to  a  hotel  and 
ranch  offierwise  cared  for  under  arrangement  authorized  by  Decision 
No.  3059,  Jan.  25,  1916. 

In  Re  Otay  Valley  Water  Co.  Decision  No.  2938,  Application  No. 
1871,  Nov.  27,  1915,  a  minimum  monthly  rate  of  $1.25  for 
600  cubia  feet,  all  amounts  over  600  cubic  feet  to  be  charged 
at  the  rate  of  15  cents  for  100  cubic  feet,  was  established,  where  a 
distribution  company  was  paying  12  cents  for  1,000  gallons,  and 
where,  although  the  difference  between  the  cost  of  water  and  the 
selling  price  would  be  inadequate  to  pay  a  return  upon  the  distribu- 
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tion  system,  which  had  been  built  to  serve  160  one-acre  lots  as  an 
adjunct  of  a  real  estate  company,  it  only  supplies  about  one  twen- 
tieth of  such  lots,  and,  although  economical  construction  requires 
that  a  system  be  somewhat  larger  than  necessary  for  present  use, 
the  construction  of  a  system  so  manifestly  beyond  present  demands 
cannot  justify  a  return  upon  the  investment. 

In  Re  Sweetwater  Water  Co.  Decision  No.  3008,  Application  No. 
1942,  Dec.  29,  1915,  the  company  was  authorized  to  put  into  effect 
the  same  schedule  of  rates  in  National  City  and  in  Chula  Vista 
as  was  authorized  by  Decision  No.  2802,  Oct.  2,  1915,  for  service  in 
unincorporated  territory  served  by  it,  except  that  the  rate  for  fire 
hydrants  was  reduced  from  $2.50  to  $2  per  hydrant. 

Idaho. — In  Ee  Aberdeen,  Case  No.  120,  Order  No.  298,  Nov.  15, 

1915,  a  schedule  of  water  rates  was  permitted  as  submitted  where 
the  municipality  was  about  to  begin  its  operations,  and,  until  estab- 
lished, it  could  not  be  ascertained  whether  the  rates  proposed  were 
reasonable. 

In  Re  Idaho  Improv.  Co.  Case  No.  F-103,  Order  No.  303,  Dec. 
10,  1915,  an  increase  of  rates  was  authorized  upon  condition  that 
improved  service  be  installed,  where,  with  the  improvements  con- 
templated, the  rates  would  not  be  unreasonable,  and  were  required 
in  order  to  obtain  funds  for  improvements. 

In  Re  Sandpoint  Water  &  Light  Co.  Case  No.  118,  Order  No. 
291,  Oct.  30,  1915,  a  water  company  was  authorized  to  amend  item  A 
of  its  tariff  No.  2  P.  U.  C.  I.  No.  2  effective  November  1,  1915,  and 
to  promulgate  certain  new  rules  and  regulations,  such  amended  rates, 
rules,  and  regulations  to  be  published  in  supplement  No.  1,  to  its 
tariff  No.  2,  P.  U.  C.  I.  No.  2. 

Illinois. — In  Re  Lincoln  Water  &  Light  Co.  No.  4519,  Jan.  6, 

1916,  a  company  was  authorized  to  revise  schedule  affecting  con- 
sumers using  in  excess  of  200,000  gallons  a  month,  the  revision 
being  for  temporary  use-  only,  pending  a  determination  of  reasonable 
rates  for  the  city  of  Lincoln  as  a  whole. 

Indiana. — In  Re  Ejiightstown  Water  &  Light  Plant,  No.  1851, 
Dec.  23,  1915,  a  schedule  was  approved  carrying  an  increase  of  15 
cents  per  month  in  minimum  rate. 

Maine.— In  Re  Pepperell  Mfg.  Co.  C-7,  Dec.  21,  1915,  the  Com- 
mission held  that  a  consumer  was  not  entitled  to  general  water  serv- 
ice at  less  than  schedule  rates  through  mains  constructed  under  con- 
tract for  fire-protection  purposes,  where  the  contract  not  only  failed 
to  disclose  such  intention,  but  expressly  provided  that,  if  requested, 
water  would  be  furnished  for  general  purposes  at  a  rate  almost 
double  the  present  schedule  rates. 

It  was  also  held  in  this  case  that  a  water  company  may  not  con- 
tract to  sell  water  to  a  consumer  for  general  use  at  a  rate  insufficient 
to  pay  an  adequate  return  on  the  distribution  mains  used  in  the 
P.U.R.1916B. 
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service,  although  such  mains  were  laid  and  are  in  use  under  an  exist- 
ing contract  with  the  same  consumer  for  fire-protection  purposes, 
since  the  public  is  entitled  to  require  all  the  facilities  of  a  utility 
to  be  used  to  secure  the  greatest  possible  revenue  without  detriment 
to  the  purpose  for  which  they  were  built. 

The  Commission  further  held  that  it  had  no  power  to  approve 
the  renewal  of  a  contract  for  a  water  supply  at  less  than  public  rates, 
even  for  the  time  required  to  permit  the  consumer  to  arrange  for 
another  supply,  where  the  contract  had  expired  and  no  legal  pro- 
vision had  been  made  for  renewal. 

Wisconsin. — In  Be  Chippewa  &  F.  Improv.  Co.  Jan.  3,  1916, 
tolls  to  water  power  companies  were  approved  for  six  months'  service 
ending  December  31,  1915. 


CAIilPORNIA  RAHiROAD  COMMISSION. 

JAMES  MILLS  SACRAMENTO  VALLEY  OECHAED  & 
CITEUS  PEUIT  COMPANY 

V. 

SOUTHEEN  PACIFIC  COMPANY  et  al. 
[Decision  No.  3055;  Case  No.  850.] 

Limitation  of  actions  —  Reparation  claim, 

1.  No  reparation  can  be  had  on  a  claim  filed  more  than  two  years 
after  payment  of  alleged  excessive  charges,  under  a  statute  providing 
that  "all  complaints  concerning  excessive  or  discriminatory  charges  shall 
be  filed  with  the  Commission  within  two  years  from  the  time  the  cause 
of  action  accrues,"  notwithstanding  the  fact  that  the  claim  was  filed 
within  six  months  after  ttie  discovery  of  the- overcharge. 

Pleading -^  Statute  of  Um^itationa '^  RepariUion  ctaim. 

2.  The  provision  of  a  Public  Utilities  act  requiring  a  reparation 
claim  to  be  filed  within  two  years  need  not  be  pleaded  as  a  defense  since 
it  cannot  be  waived.   ■ 

Discrimination^  Bates '^Waiver  of  Umitat<on  for  filing  cUUtn  for 
reparation, 

3.  A  utility  cannot  waive  the  defense  of  the  statute  of  limitations 
for  filing  reparation  claim,  since  pleading  the  limitation  against  some 
and  waiving  it  against  others  constitutes  unlawful  discrimination. 

[January  22,  1916.] 

Complaint  seeking  reparation  on  account  of  collection  of  al- 
leged excessive  freight  rat^s  by  the  Son  them  Pacific  Company 

P.U.R.1916B. 
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and  the  Atchison,  Topeka,  &  Santa  Fe  Kailway  Company ;  dis- 
missed. 

Appearances :  W.  D.  Van  Nostran  and  F.  L.  Gibson  for  com- 
plainant; Geo.  D.  Squires  for  Southern  Pacific  Company;  E. 
W.  Camp  for  the  Atchison,  Topeka,  &  Santa  Fe  Kailway  Com- 
pany. 

By  the  Commission:  The  complainant  in  this  case  seeks 
reparation  upon  the  charge  that  defendants  exacted  unjust  and 
unreasonable  rates  upon  certain  shipments  of  trees  as  herein- 
after set  forth. 

A  public  hearing  was  held  in  the  city  of  Los  Angeles  on  De- 
cember 3,  1915,  and,  testimony  having  been  introduced  on  all 
sides,  the  case  was  submitted  upon  briefs  to  be  filed  by  the 
respective  parties.  The  last  of  these  briefs  has  been  filed,  and 
the  case  is  now  ready  for  decision. 

The  evidence  clearly  shows  that  complainant,  during  the 
months  of  February  and  March,  1913,  had  shipped  to  it  at  Ham- 
ilton, California,  a  number  of  carloads  of  citrus  fruit  trees  from 
points  in  southern  California  upon  which  complainant  paid  the 
freight  charges.  Seventeen  of  these  carloads  of  trees  were 
shipped  from  Alcrew,  Riverside  county,  via  the  Atchison,  To- 
peka, &  Santa  Fe  Railway  Company,  one  of  the  defendants  in 
this  action,  hereinafter  referred  to  as  the  Santa  Fe.  These  ship- 
ments were,  upon  the  advice  of  the  Santa  Fe's  agent  at  River- 
side, routed  by  the  shipper  via  Stockton,  at  a  rate  which  was  in 
excess  of  the  rate  which  complainant  would  have  received  if  the 
shipments  had  been  routed  via  Los  Angeles.  Complainant  fur- 
ther shipped  a  number  of  carloads  of  citrus  fruit  trees  from  other 
stations  in  California  by  the  defendant  Southern  Pacific  Com- 
pany, hereinafter  designated  and  referred  to  as  the  Southern 
Pacific,  without  the  customary  release  clauses  of  $5  per  hundred 
pounds  upon  the  bills  of  lading,  which  resulted  in  complainant 
being  charged  and  paying  a  higher  rate  than  it  would  have  had 
to  pay  if  the  release  clauses  had  been  indorsed  upon  the  bills 
of  lading. 

The  entire  reparation  claimed  upon  the  alleged  misrouted  ship- 
ments and  upon  the  shipments  which  were  not  released  amounted 
to  the  sum  of  $918.96. 

P.U-R.1916B. 
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From  the  evidence  it  further  appears  that  Mr.  James  R. 
Mills,  the  general  manager  of  the  complainant,  had  a  conversa- 
tion prior  to  these  shipments  with  the  agent  of  the  Santa  Fe  at 
Riverside,  in  which  conversation  said  agent  solicited  the  com- 
plainant's shipping  business.  Mr.  Mills  promised  the  agent, 
purely  as  a  matter  of  business  friendship,  to  give  his  company  a 
portion  of  the  freight,  provided  the  agent  could  get  as  good  a  rate 
for  complainant  over  the  Santa  Fe  as  that  offered  by  the  South- 
ern Pacific.  The  agent  gave  Mr.  Mills  to  understand  that  he 
could  get  him  as  low  a  rate  as  the  Southern  Pacific  could  make, 
and  Mr.  Mills  accordingly  had  his  company  make  the  shipments 
of  seventeen  carloads  over  the  Santa  Fe. 
\  According  to  the  agent's  testimony,  when  discussing  the  matter 

with  Mr.  Mills,  he  thought  that  he  could  obtain  as  low  a  rate  as 
that  made  by  the  Southern  Pacific,  but  later  he  found  that  he 
could  not.  Upon  obtaining  this  latter  information  from  his  com- 
pany's headquarters  he  apparently  telephoned  to  the  nursery  com- 
pany which  was  selling  Mr.  Mills  the  trees  and  which  was  load- 
ing them  upon  the  cars  for  him,  stating  the  rate  which  the  Santa 
Fe  company  had  made  for  the  shipments,  but  not  calling  the 
nursery  company's  attention  to  the  fact  that  this  charge  was 
higher  than  the  rate  via  Los  Angeles  over  the  Southern  Pacific. 

There  is  little  question  in  our  minds  but  that  the  Santa  Fe's 
agent  at  Riverside  was  led  by  his  excess  of  zeal  in  behalf  of  his 
company  to  act  with  none  too  much  frankness  toward  Mr.  Mills, 
and  in  a  manner  which  we  consider  far  from  commendable,  and 
we  feel  that  complainant  had  ample  cause  to  feel  aggrieved  at  the 
treatment  he  received. 

As  to  the  sixteen  carloads  of  trees  which  were  shipped  with- 
out the  release  claiise,  it  appears  from  the  evidence  that  the  trees 
were  actually  worth  less  than  $5  per  hundred  pounds,  and  that, 
accordingly,  complainant  would  certainly  have  been  entitled  to 
the  lower  rate  if  the  shipments  had  actually  been  released. 

According  to  the  uncontradicted  testimony  of  Mr.  Mills,  com- 
plainant's general  manager,  and  Mr.  A.  N.  Collins,  the  general 
manager  of  the  nursery  company  who  supplied  the  trees,  neither 
of  them  was  informed  by  either  of  the  defendants  that  they  were 
entitled  to  a  lower  rate  if  they  released  the  shipments  than  if 
they  did  not,  and  neither  of  them  knew  of  this  lower  rate.     Com- 
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plainant  contends  that  it  was  the  duty  of  the  railroad  company 
accepting  said  shipments  to  inform  the  shipper  of  this  lower 
rate,  and  that,  accordingly,  complainant  is  entitled  to  recover 
this  excess. 

[1]  There  were  several  more  or  less  intricate  legal  points  in- 
volved in  this  case  which  were  fuUy  discussed  in  the  briefs  on 
both  sides;  but  it  will  be  unnecessary  for  us  to  consider  more 
than  one,  as  we  are  of  the  opinion  that  complainant  has  lost  what- 
ever remedy  it  might  possibly  otherwise  have  had  by  its  failure 
to  file  its  formal  complaint  with  tiiis  Commission  within  two 
years  from  the  time  the  allied  causes  of  action  accrued. 

We  would  naturally  prefer  to  be  able  to  decide  this  case  purely 
on  its  merits,  but  the  law  seems  to  us  clear  upon  this  point.  Sec- 
tion 71  of  the  Public  Utilities  act  reads  in  part  as  follows : 

"(a)  When  complaint  has  been  made  to  the  Conmiission  con- 
cerning any  rate,  fare,  toll,  rental  or  charge  for  any  product  or 
commodity  furnished  or  service  performed  by  any  public  utility, 
and  the  Commission  has  found  after  investigation  that  the  pub- 
lic utility  has  charged  an  excessive  or  discriminatory  amount  for 
such  product,  commodity  or  service,  the  Conmiission  may  order 
that  the  public  utility  make  due  reparation  to  the  complainant 
therefor,  with  interest  from  the  date  of  collection;  provided  no 
discrimination  will  result  from  such  reparation. 

"(b)  .  .  .  All  complaints  concerning  excessive  or  discrim- 
inatory charges  shall  be  filed  with  the  Conmaission  within  two 
years  from  the  time  the  cause  of  action  accrues.  ..."  [Cal. 
Extra  Sess.  1911,  p.  59]. 

There  may  be  some  question  as  to  whether  in  cases  of  this 
kind  the  cause  of  action  accrues  when  the  shipments  are  made 
or  when  they  are  received  or  when  the  excessive  diarges  have 
been  paid;  but,  in  any  case,  there  can  be  no  question  but  what 
the  cause  of  action  ha:s  accrued  by  the  time  that  the  excessive 
charges  have  been  paid.  In  this  case  the  last  of  the  payments 
upon  which  reparation  is  requested  was  made  the  latter  part  of 
July,  1913,  and  the  complaint  was  filed  with  this  Conmiission 
on  August  20,  1915. 

Complainant  proved  that  it  did  not  know  that  it  had  been  over- 
charged until  the  month  of  March,  1915,  and  it  claimed  that  as 
the  overcharges  "were  paid  under  a  mistake  of  fact  and  under 
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misrepresentation  of  the  defendant  company's  agents  and  em- 
ployees," the  limiting  clause  in  the  Public  Utilities  act  should  be 
interpreted  in  the  light  of  §  338,  clause  4,  of  the  California  Code 
of  Civil  Procedure,  and  that  complainant  accordingly  had  three 
years  from  the  discovery  of  its  mistake  and  overpayment  in 
which  to  bring  this  action.  We  cannot  so  construe  the  Public 
Utilities  act,  for  it  states  in  so  many  words  that  all  complaints 
concerning  excessive  or  discriminatory  charges  shall  be  filed  with 
the  Commission  within  two  years  from  the  time  the  cause  of 
action  accrues.  It  makes  no  exception  to  this  limitation  and  no 
provision  for  allowing  further  time  in  cases  of  fraud. 

[2,  3]  It  is  true  that  this  legal  bar  was  not  pleaded  as  a  de- 
fense by  either  of  the  defendants,  and  that  the  Santa  Fe  has 
impliedly  expressed  its  willingness  to  waive  this  defense  if  it  can 
legally  do  so.  We  are  of  the  opinion,  however,  that  the  pro- 
vision of  the  Public  Utilities  act  above  quoted  is  further  distin- 
guishable from  the  ordinary  statute  of  limitations  to  the  extent 
that  it  need  not  be  aifirmatively  pleaded  and  cannot  be  waived 
in  a  case  of  this  kind  by  a  carrier..  The  reasoning  of  the  Su- 
preme Court  of  the  United  States  in  the  case  of  A.  J.  Phillips 
Co.  V.  Grand  Trunk  Western  K.  Co.  236  U.  S,  662,  69  L.  ed. 
774,  35  Sup.  Ct.  Rep.  444,  is  no  less  binding  upon  us  than  it  is 
convincing.  The  court  was,  it  is  true,  construing  the  Federal 
statute,  which  might  be  considered  as  being  somewhat  stronger 
than  ours,  as  that  statute  provides  that  "all  complaints  for  the 
recovery  of  damages  shall  be  filed  with  the  Commission  within 
two  years  from  the  time  the  cause  of  action  accrues,  and  not 
after.''  The  court  decides  the  question  partly  on  the  strength  of 
this  phrase,  but  its  reasoning  is  such  as  to  apply  just  as  strongly 
to  the  present  case,  and  we  feel  that  we  cannot  explain  our  posi- 
tion better  than  by  quoting  the  following  language  of  Justice 
Lamar  (p.  667) : 

"Under  such  a  statute  the  lapse  of  time  not  only  bars  the 
remedy,  but  destroys  the  liability  (Finn  v.  United  States,  123 
U.  S.  227,  232,  31  L.  ed.  128,  130,  8  Sup.  Ct.  Eep.  82)  whether 
complaint  is  filed  with  the  Commission  or  suit  is  brought  in  a 
court  of  competent  jurisdiction.  This  will  more  distinctly  ap- 
pear by  considering  the  requirements  of  uniformity  which,  in 
this  as  in  so  many  other  instances,  must  be  borne  in  mind  in 
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construing  the  commerce  act  The  obligation  of  the  carrier  to 
adhere  to  the  legal  rate,  to  refund  only  what  is  permitted  by  law, 
and  to  treat  all  shippers  alike,  would  have  made  it  illegal  for  the 
carriers,  either  by  silence  or  by  express  waiver,  to  preserve  to 
the  Phillips  company  a  right  of  action  which  the  statute  required 
should  be  asserted  within  a  fixed  period.  ...  To  permit  a 
railroad  company  to  plead  the  statute  of  limitations  as  against 
some  and  to  waive  it  as  against  others  would  be  to  prefer  some 
and  discriminate  against  others  in  violation  of  the  terms  of  the 
commerce  act,  which  forbids  all  devices  by  which  such  results 
may  be  accomplished.  The  prohibitions  of  the  statute  against 
unjust  discrimination  relate  not  only  to  inequality  of  charges  and 
inequality  of  facilities,  but  also  to  the  giving  of  preferences  by 
means  of  consent  judgments,  or  the  waiver  of  defenses  open  to 
the  carrier.  The  railroad  company  therefore  was  bound  to  claim 
the  benefit  of  the  statute  here,  and  could  do  so  here  by  general 
demurrer.  For  when  it  appeared  that  the  complaint  had  not 
been  filed  within  the  time  required  by  the  statute,  it  was  evident, 
as  matter  of  law,  that  the  plaintiff  had  no  cause  of  action." 

ORDER. 

A  public  hearing  having  been  held  in  the  above-entitled  case, 
and  the  matter  having  been  duly  submitted  upon  briefs  of  the 
respective  parties,  and  it  appearing  that  any  claim  for  reparation 
which  complainant  might  otherwise  have  had  under  the  Public 
Utilities  act  has  become  barred  through  its  failure  to  file  its  com- 
plaint within  two  years  from  the  time  the  cause  of  action  accrued, 
as  required  by  §  71  (b)  of  said  act, 

It  is  hereby  ordered  that  said  complaint  be  and  the  same  is 
hereby  dismissed. 

Note. — Reparation;  railroad  charges. 

The  following  cases  pass  upon  reparation  claims  on  account  of 
railroad  charges : 

California. — Fresno  Traffic  Asso.  v.  Southern  P-  Co.  Dec.  No. 
2884,  Case  Xo.  878,  Nov.  8,  1915,  reparation  denied  on  account  of 
collection  of  authorized  rates  though  rates  violated  the  long  and 
short  haul  clause  of  the  Constitution  and  the  Public  Utilities  act. 

San  Francisco  Artichoke  Growers^  Asso.  v.  Ocean  Shore  R.  Co. 
Dec.  No.  21>27,  Case  No.  838,  Nov.  23,  1915,  railroad  ordered  to  re- 
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fund  diflference  between  the  collections  upon  freight  shipments  pur- 
suant to  Freight  Tariff  No.  1,  Cal.  R.  C.  No.  4,  made  subsequent  to 
August  5>  1913,  and  the  lower  rates  set  forth  in  class  ''C"  rates  for 
vegetables  in  connection  with  Pacific  Freight  Tariff  Bureau  Excep- 
tion Sheet  No.  1-B^  Cal.  B.  C.  No.  52y  and  supplement  issued  Janu- 
ary 30,  1912. 

Idaho, — Ee  Oregon  Short  line  R.-  Co.  Case  No.  146,  Order  No. 
318,  Jan.  28,  1916,  railroad  authorized  to  refund  difference  between 
the  rate  collected  and  a  reasonable  rate  which  had  been  left  out  of 
the  tariff  by  error. 

Illinois. — Chicago-Springfield  Coal  Co.  v.  Wabash  R.  Co.  No. 
4184,  Jan.  20,  1916,  order  denying  reparation  on  account  of  collec- 
tion of  authorized  rate. 

Re  Chicago,  B.  &  Q.  R.  Co.  No.  4584,  Jan.  20,  1916,  railroad  or- 
dered to  refund  difference  between  rate  in  effect  at  the  time  of 
shipment  and  a  lower  rate  afterwards  established. 

Re  Belt  R.  Co.  No.  4585,  Jan.  20,  1916,  order  directing  railroad 
to  refund  difference  between  tiie  minimum  weight  collected  upon  car- 
loads of  coal  pursuant  to  filed  tariffs  and  the  actual  weight  of  the 
cars  which  were  loaded  to  visible  capacity. 

Re  Chicago  &  E.  I.  R.  Co.  No.  4586,  Jan.  20,  1916,  railroad  or- 
dered to  refund  charges  in  excess  of  existing  joint  rate. 

Chicago-Springfield  Coal  Co.  v.  Chicago  &  N.  W.  R.  Co.  No. 
3094,  Jan.  27,  1916,  order  denying  reparation  and  reduction  of 
rates  upon  coal,  where  authorized  rates  were  charged,  and  no  evi- 
dence was  offered  showing  rates  unreasonable,  although  petitioner 
had  accepted  a  contract  for  the  delivery  of  coal  in  ignorance  of  rates 
and  the  railroad  had  failed  to  send  rates  by  telegram  upon  request. 

Maine, — Eastern  Grain  Co.  v.  Bangor  &  A.  R.  Co.  F.  C.  No. 
53,  Feb.  1,  1916,  railroad  authorized  to  refund  excess  freight  charge 
where  a  lower  rate  was  established  within  thirty  days  thereafter. 

Mississippi, — ^Re  Mobile  &  0.  R.  Co.  Sept.  7,  1915,  order  author- 
izing railroad  to  waive  storage  ehai;ge8  on  a  trunk  shipped  by  error 
to  wrong  destination. 

Re  Southern  R.  Co.  Nov.  4,  1915,  railroad  authorized  to  refund 
difference  between  rates  collected  and  rates  subsequently  published. 

Re  N.  0.  G.  N.  R.  Co.  Nov.  4,  1915,  railroad  authorized  to  waive 
collection  of  $4  demurrage  charge. 

Re  Auburtin,  No.  4304,  Feb.  1,  1916,  railroad  authorized  to  apply 
less  than  carload  rates  on  shipment  of  cotton-seed  hulls  in  bulk,  and 
to  waive  collection  of  underch^irge. 

Re  Y.  &  M.  V.  R.  Co.  No.  4305,  Feb.  1,  1916,  railroad  authorized 
to  remit  to  sheriff  tariff  charges  collected  for  operating  a  train  carry- 
ing men  to  prevent  apprehended  iacts  of  lawlessness. 

Wisconsin, — Jung  Brewing  Co.  v.  Chicago,  M.  &  St.  P.  R.  Ca 

Jan.  4,  1916,  railroad  ordered  to  refund  excess  freight  charges. 
P.U.R.1916B. 
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COIiORABO  PIJBIilC  UTILITIES  COMMISSION. 

PRIMOS  MINING  &  MILLING  COMPANY 

V. 

COLORADO  POWER  COMPANY. 

[Case  No.  27.] 

DammgeS'^  Indemnity '^Electricity, 

A  rule  requiring  an  electrical  power  user  to  indemnify  the  utility 
from  liability  for  injuries  or  damages  to  person  or  property  from  high- 
tension  transmission  lines  upon  his  land,  except  such  as  are  sustained 
by  the  utility's  employees  and  are  caused  by  its  act  or  negligence,  is  un- 
reasonable,  the  lines  being  under  the  control  of  the  utility. 

[December  30,  1916.] 

Complaint  that  a  nile  of  the  Colorado  Power  Company  re- 
quiring the  Primos  Mining  &  Milling  Company  to  indemnify 
it  from  damages  to  persons  or  property  resulting  from  high- 
tension  transmission  lines  located  upon  the  consumer's  lands  is 
unreasonable ;  sustained  and  ordered  that  rule  be  abrogated. 

Appearances:  H.  E.  Rowland  for  complainant;  L.  G.  Wil- 
liams and  Wm,  V.  Hodges  for  defendant. 

By  the  Commission:  On  the  21st  day  of  October,  1915,  the 
complainant  and  the  defendant,  by  written  stipulation,  presented 
to  the  Commission  certain  propositions  to  be  decided,  and  both 
the  complainant  and  Hie  defendant  agreed  upon  all  facts  pre- 
sented, and  recognized  the  jurisdiction  of  this  Commission  as 
to  tie  proposition  submitted,  reserving  to  the  complainant  and 
defendant,  respectively,  all  rights  of  appeal  or  writ  of  error  or 
review  to  the  courts,  from  any  decision  of  the  Commission  in  this 
case,  in  the  manner  provided  by  law  respecting  decisions,  judg- 
ments, or  findings  of  the  Commission. 

From  an  examination  of  the  stipulation  and  agreement  of 
facts,  together  with  exhibits  "A,''  ^^,"  and  '^C,"  we  have  pre- 
sented to  us  for  decision  the  question  of  the  reasonableness  of  a 
rule  or  regulation  of  the  defendant  company  as  provided  for  in 
a  contract  made  between  the  complainant  and  defendant  on  the 
10th  day  of  December,  1914, — the  said  rule  or  regulation  being 
made  a  part  of  said  contract 
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It  appears  that  the  complainant  objected  to  attaching  its  sig- 
nature to  the  contract  offered  by  the  defendant  company,  giving 
as  its  reason  that  the  rule  and  regulation  complained  of  was  un- 
just, unfair,  and  inequitable,  and  that  the  signatures  of  the 
plaintiff  and  the  defendant  were  attached  to  said  contract  with 
the  understanding  that  the  reasonableness  of  this  rule  or  regula- 
tion of  the  defendant  company  should  be  presented  to  this  Com- 
mission for  determination. 

The  defendant  company  is  engaged  in  the  business  of  the  pro- 
duction and  sale  of  electric  energy  for  lighting  and  power  pur- 
poses, and  is  a  corporation  existing  under  the  laws  of  the  state 
of  Colorado  and  operating  within  this  state;  that  the  complain- 
ant is  a  corporation  existing  under  the  laws  of  the  state  of  Col- 
orado, and  is  engaged  in  mining  tungsten  ores  and  concentrating 
the  same,  and  in  its  mining  and  milling  operations  has  for  many 
years  purchased  from  the  defendant  company  electricity  for 
power  purposes  for  its  mines  and  its  mill,  all  located  in  Boulder 
county,  Colorado.  It  is  admitted  that  no  electric  power  is  avail- 
able to  the  complainant  except  that  furnished  and  sold  by  the 
defendant  company,  and  that  the  complainant  owns  a  large  tract 
of  land,  consisting  of  approximately  1,600  acres,  in  the  county 
of  Boulder,  state  of  Colorado,  and  upon  this  land  are  situate  the 
mines  and  the  mill  above  mentioned. 

It  further  appears  from  the  contract  that  the  defendant  agrees 
to  supply  the  complainant  with  electric  power  at  a  potential  of 
approximately  440  volts,  not  exceeding  80  h.p.  (80  electrical 
horse  power),  at  any  one  time,  and  we  therefore  arrive  at  the 
conclusion  that  the  complainant  requires  440  volts  of  eleclric 
current  for  its  own  use  for  power  purposes. 

The  written  stipulation  and  agreement  of  facts  presented  to 
this  Commission  informs  us  that  tl^e  defendant  company  conveys 
the  said  electric  energy  to  the  mill  and  mines  of  the  complainant 
oompany  by  high-tension  transmission  lines,  the  said  high-tensioji 
transmission  lines  carrying  approximately  13,000  volts  of  elec- 
tricity. All  of  these  transmission  lines  of  the  defendant  cor- 
poration are  strung  across  the  lands  owned  by  this  complainant, 
and  serve  other  consumers  of  electric  energ}-  at  points  beyond  the 
lands  owned  by  the  complainant. 

The  high-tension  lines  were  constructed  by  the  defendant  com- 
P.U.R.1916B. 
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panj,  are  maintained  by  it,  and,  under  the  terms  of  the  contract, 
the  complainant  grants  a  right  of  way  for  these  high-tensicm 
transmission  lines  across  the  lands  owned  by  the  complainant  and 
permits  the  defendant  to  inspect,  repair,  and  maintain  the  high- 
tension  lines  at  all  times,  and  the  said  high-tension  transmission 
lines  are  at  all  times  under  the  control  of  the  defendant  corpora- 
tion. The  electric  energy  nsed  by  the  complainant  is  delivered 
from  the  high-tension  lines  of  the  defendant  company  to  the  com- 
plainant at  transformer  houses,  and  there  conveyed  to  the  mill 
and  mines  of  the  complainant  by  the  use  of  low-tension  lines. 

The  machinery  and  electrical  appliances  in  the  transformer 
houses  belong  to  the  defendant  corporation,  and  the  wires  lead- 
ing from  the  transformers,  or  the  low-tension  lines  to  the  mill 
and  mines  of  the  complainant,  belong  to  the  complainant. 

The  rule  and  regulation  of  the  defendant  corporation  com- 
plained of  by  the  complainant  as  unreasonable  is  as  follows : 

"9.  The  user  shall  indenmify  the  company  from  all  demands 
and  expenses  for  injury  or  damage  to  person  or  property  upon 
or  about  the  property  of  the  user,  except  injury  or  damage  to 
the  company's  employees,  and  not  caused  by  the  act  of  negligence 
of  the  company." 

The  evident  intention  of  this  clause  was  that  the  user  should 
indemnify  the  company  from  all  expenses  and  demands  for  in- 
jury or  damage  to  person  or  property,  which  resulted  from  the 
fact  that  the  high-tension  lines  were  located  upon  the  lands  owned 
by  the  complainant,  when  the  said  injuries  or  damages  were  not 
sustained  by  the  company's  employees,  and  were  not  caused  by 
the  act  or  negligence  of  the  company.  This  rule,  as  it  stands, 
appears  to  be  quite  ambiguous  as  to  its  real  meaning,  and  we  are 
compelled  to  arrive  at  the  intention  of  the  parties  as  expressed 
in  the  stipulation  and  agreed  facts  presented  to  us. 

Elaborate  briefs  have  been  filed  with  us  by  the  defendant 
and  complainant,  and  many  authorities  have  been  cited  by  the 
complainant  to  illustrate  that  the  supreme  court  of  the  state  of 
Colorado  has  decided  that  a  company  owning  and  operating  high- 
tension  transmission  lines,  conveying  electric  current,  must  exer- 
cise the  highest  skill,  the  most  consummate  care  and  caution,  and 
the  utmost  diligence  and  foresight,  in  the  operation  and  control 
thereof.     In  the  decision  of  this  cause  we  are  not  interested  as 
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to  the  rules  of  law  aniKyunced  by  courts  of  this  state  and  other 
states  as  to  the  liability  of  this  defendant  company  for  damage 
or  injury  sustained  by  the  negligence  of  the  defendant  company 
in  the  control  and  operation  of  its  high-tension  transmission  linc^^ 
or  for  damage  and  injury  resulting  through  the  use  of  said  high- 
tension  lines  by  said  defendant  company.  The  question  before 
us  for  decision  is  whether  or  not  the  rule  or  regulation  contained 
in  the  contract  presented  to  us  is  reasonable  and  equitable,  and 
we  have  arrived  at  the  conclusion  that  it  is  both  unreisonable 
and  inequitable. 

The  defendant  company,  in  its  brief  filed  with  this  Commis- 
sion, quotes  a  rule  somewhat  similar  to  the  one  in  question,  which 
was  approved  by  a  Public  Service  Commission  of  another  state, 
and  also  calls  our  attention  to  rules  of  other  electric  public  utili- 
ties operating  within  the  state  of  Colorado.  This  Commission 
has  not  determined  upon  a  uniform  system  of  rules  and  regula- 
tions applying  to  electric  public  utilities  operating  within  this 
state,  and  therefore  each  question  pertaining  to  rules  and  regu- 
lations presented  to  the  Commission,  and  the  determination 
thereof  by  us,  shall  apply  only  to  the  particular  case  presented. 

It  is  therefore  ordered  that  clause  9  of  the  rules  and  regula- 
tions of  the  defendant  corporation,  which  has  been  attached  to 
and  made  a  part  of  the  contract  entered  into  between  the  parties 
to  this  cause,  and  which  reads  as  follows : 

'^9.  The  user  shall  indemnify  the  company  from  all  demands 
and  expenses  for  injury  or  damage  to  person  or  property  upon  or 
about  the  property  of  the  user,  except  injury  or  damage  to  the 
company^s  employees,  and  not  caused  by  the  act  or  neglig^ice  of 
the  c(Hnpany," 

— ^is  unreasonable,  and  therefore  stands  disapproved  by  this  Com- 
mission. 

It  is  furtiher  ordered  that  clause  No.  9  of  the  rules  and  regu- 
lations of  the  defendant  company,  which  has  been  attached  to 
and  made  a  part  of  the  above-menticmed  contract  entered  into 
between  the  parties  to  this  cause,  shall  be  of  no  force  and  effect, 
and  shall  be  stricken  from  said  original  contract,  and  copies 
thereof,  by  the  defendant  corporation,  and  that  the  defendant 
corporation,  after  complying  with  the  order  of  this  Commission, 
shall  file  with  us  a  copy  of  said  revised  contract 
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The  Public  Utilities  Commission  of  the  State  of  Colorado, 
S.  S.  Kendall,  Geo.  T.  Bradley,  M.  H.  Aylesworth,  Commiaaion- 
era. 


ILLINOIS  PUBLIC  UTILITIES  COMMISSION. 

BEORGANIZATION  COMMITTEE  OP  THE  WESTERN 
ILLINOIS  TELEPHONE  COMPANY 

V. 

PEAIEIE  CITY  PARMEES  TELEPHONE  COMPANY. 

[No.  4155.] 

MHseritnination  ~  Service  ~  Telephones  —  Physical  connection, 

1.  A  telephone  company  is  entitled  to  physical  connection  with  an 
exchange  in  another  village  for  toll  service  to  subscribers  to  both  com- 
panies, where  the  latter  has  physical  connection  with  a  third  company 
in  the  village  of  the  former,  by  means  of  which  the  former  secures  in* 
direct  connection,  and  where  the  direct  connection  would  improve  the 
service  of  both  without  requiring  additional  work  of  defendant's  opera- 
tors. 

Service -^  Telephones  ^  Physical    connection    "between    n%jUual    and 
commercial  company, 

2.  A  mutual  telephone  company  cannot  refuse  physical  connection 
with  a  telephone  company  merely  because  the  latter  is  a  commercial 
e<mipany,  where  the  mutual  company  has  oonnectioii  with  another  eom- 
mercial  company. 

Apportionment  —  Costs  —  Phyeical  oomneotion  between  telepiione 
lines, 

3.  A  telephone  company  seeking  physical  connection  was  required 
to  bear  the  cost  of  the  connection  and  the  subsequent  maintenance. 

[January  27,  1916.] 

Complaint  of  refusal  of  the  Prairie  City  Farmers  Telephone 
Company  to  establish  a  physical  connection  at  Prairie  City  with 
the  lines  of  the  Reorganization  Committee  of  the  Western  Illi- 
nois Telephone  Company  at  Bushnell.  The  applicant  had  in- 
direct connection  with  defendant  by  means  of  physical  connec- 
tion with  the  exchange  of  the  Farmers  Mutual  Telephone  Com- 
pany at  Bushnell,  which  was  connected  with  defendant  by  a 
trunk  line  and  respondent's  rural  lines.  Applicant's  toll  line, 
extending  from  Bushnell  to  Avon,  passed  through  Prairie  City 
near  defendant's  exchange,  and  connection  was  ordered  between 
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such  line  and  the  exchange  for  toll  service  to  the  subscribers  of 
each  company,  it  appearing  that  the  service  of  both  companies 
would  be  improved  without  requiring  defendant's  operation  to 
perform  additional  work.  As  the  applicant  sought  the  connection 
it  was  required  to  bear  the  cost  and  the  subsequent  maintenance. 
The  manner  of  making  the  connection,  the  rate  schedule,  and  the 
division  of  tolls  was  left  to  the  companies  in  the  first  instance, 
such  matters  to  be  determined  by  the  Commission  if  no  agree- 
ment can  be  reached. 

[1,  2]  By  the  Commission:  The  complainant  in  this  case 
is  a  public  utility  operating  an  extensive  telephone  system  in 
McDonough,  Hancock,  Adams,  and  Schuyler  counties,  Illinois. 
The  complaint  sets  forth  that  the  defendant  has  violated  §  38, 
article  4,  of  the  act  to  provide  for  the  regulation  of  public  utili- 
ties, in  that  it  has  discriminated  against  the  complainant  by  grant- 
ing to  other  telephone  utilities  advantages  as  to  rates  or  charges, 
services,  and  facilities,  and  by  refusing  to  allow  the  complainant 
to  connect  its  lines  with  the  telephone  exchange  of  the  defendant 
in  the  village  of  Prairie  City  under  the  same  terms  and  with  the 
same  privileges  granted  to  others. 

The  answer  of  the  defendant  shows  that  it  is  a  voluntary 
association,  composed  of  thirty-two  fanner  line  companies;  that 
each  of  said  thirty-two  companies  maintains  its  lines  and  that 
each  subscriber  connected  with  these  lines  and  served  through 
the  switch  board  at  Prairie  City  pays  a  pro  rata  share  of  the 
expense  of  operating  and  maintaining  the  switch  board. 

The  defendant  denies  that  it  has  violated  the  provisions  of 
§  38,  article  4,  of  the  act,  or  that  it  has,  in  any  way,  discriminated 
against  the  complainant  by  refusing  to  allow  said  complainant 
to  connect  its  telephone  lines  with  the  exchange  of  the  defendant 
at  Prairie  City,  Illinois,  on  the  same  terms  and  with  the  same 
privileges  granted  to  other  telephone  utilities,  but  admits  that  it 
does  refuse  to  allow  the  complainant  to  establish  a  connection 
with  the  switch  board  at  Prairie  City  unless  it  pays  the  same 
amoxmt,  according  to  the  number  of  telephones  so  connected, 
that  each  of  the  said  thirty-two  farmer  lines  pay. 

Hearing  was  held  before  the  Commission  at  Springfield  No- 
vember 2,  1915.     T.  Z.  Creel,  manager  of  the  Reorganization 
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Committee  of  the  Western  Illinois  Telephone  Company,  appeared 
for  the  complainant;  Clarence  Dunbar,  president  of  the  Prairie 
City  Farmers  Telephone  Company,  appeared  for  the  defendant. 

It  appeared  from  the  testimony  presented  at  the  hearing,  that 
the  Western  Illinois  Telephone  Company  operates  an  exchange 
in  the  city  of  Bushnell,  serving  about  500  subscribers;  that  it 
has  toll  lines  extending  from  Bushnell  to  Macomb,  Adair,  In- 
dustry, and  Good  Hope,  in  McDonough  county,  and  various  other 
points  outside  of  the  county ;  that  one  of  these  toll  lines,  extend- 
ing from  Bushnell  to  Avon,  passes  through  the  village  of  Prairie 
City,  near  the  exchange  of  the  defendant;  that  another  exchange 
is  operated  in  the  city  of  Bushnell  by  the  Farmers  Mutual  Tele- 
phone Company;  that  this  company  does  not  serve  any  sub- 
scribers within  the  city  of  Bushnell,  its  development  being  con- 
fined  to  the  rural  territory  contiguous  thereto;  that  a  physical 
connection  is  maintained  between  the  two  exchanges  in  the  city 
of  Bushnell ;  that  physical  connection  also  is  maintained  between 
the  exchange  of  the  Farmers  Mutual  Telephone  Company  in  the- 
city  of  Bushnell  and  the  exchange  of  the  Prairie  City  Farmers 
Telephone  Company  in  the  village  of  Prairie  City,  by  means  of 
a  trunk  line  and  also  by  means  of  four  rural  subscribers'  lines 
which  extend  from  Prairie  City  to  Bushnell,  these  lines  being 
a  part  of  the  thirty-two  farmer  lines  referred  to  in  the  answer  of 
the  defendant. 

It  further  appeared  that  the  Western  Illinois  Telephone  Com- 
pany and  the  Farmers  Mutual  Telephone  Company  interchange 
local  service  in  the  city  of  Bushnell  free,  the  subscribers  of  either 
exchange  having  full  and  equal  use  of  the  service  and  facilities 
of  the  other  exchange ;  that  the  subscribers  of  the  Farmers  Mutual 
Telephone  Company  also  have  free  service  over  all  of  the  lines 
and  with  all  of  the  subscribers  served  through  the  exchange  of 
the  Prairie  City  Farmers  Telephone  Company;  that  the  sub- 
scribers of  the  Western  Illinois  Telephone  Company  have  access 
to  the  facilities  of  the  Prairie  City  Farmers  Telephone  Company 
by  means  of  the  physical  connection  which  is  maintained  between 
the  two  exchanges  in  the  city  of  Bushnell;  that  a  toll  charge* 
applies  to  all  calls  or  messages  between  the  subscribers  of  the 
Western  Illinois  Telephone  Company  and  the  subscribers  of  the 
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sought  to  establish  a  direct  connection  with  the  defendant  by 
means  of  extending  a  trunk  line  from  Bushnell  to  Prairie  City, 
or  by  "cutting  in"  to  the  exchange  at  Prairie  City  the  toll  line 
extending  from  Bushnell  to  Avon,  and  that  the  defendant  refused 
to  consider  either  proposition. 

It  was  contended  by  the  complainant,  that  the  present  arrange- 
ment, which  makes  it  necessary  to  use  the  facilities  of  the  Farmers 
Mutual  Telephone  Company  in  the  handling  of  calls  or  messages 
between  subscribers  of  the  complainant  and  subscribers  of  the 
defendant,  results  in  inefficient  service,  and  imposes  a  hardship 
on  the  subscribers  of  the  complainant,  not  only  in  the  city  of 
Bushnell,  but  throughout  the  entire  territory  of  the  Western 
Illinois  Telephone  Company,  and  that  the  establishment  of  a 
direct  connection  between  the  lines  of  the  complainant  and  the 
lines  of  the  defendant  would  improve  the  service  of  both  com- 
panies. 

It  was  contended  by  the  defendant  that,  since  it  is  a  mutual  or 
voluntary  association,  it  should  not  be  required  to  establish  a 
connection  with  a  commercial  company ;  that  the  indirect  connec- 
tion that  it  has  with  the  lines  of  the  complainant  through  the 
exchange  of  the  Farmers  Mutual  Telephone  Company  at  Bush- 
nell provides  ample  facilities  for  the  handling  of  calls  or  mes- 
sages between  the  subscribers  of  the  complainant  and  the  sub- 
scribers of  the  defendant;  that  the  establishment  of  a  direct  con- 
nection with  the  lines  of  the  complainant  would  require  con- 
siderable additional  work  on  the  part  of  the  operators  of  the 
defendant  and  probably  make  necessary  the  employment  of  an 
additional  operator;  that  there  is  no  demand  on  the  part  of  the 
subscribers  of  the  defendant  for  the  establishment  of  a  direct 
connection  with  the  lines  of  the  complainant,  and  that  only  the 
complainant  would  be  benefited  by  the  establishment  of  such 
connection. 

It  appears  that  little  weight  need  be  given  to  the  contentions 
of  the  defendant  that  it  should  not  be  required  to  establish  a  con- 
nection with  a  commercial  telephone  company,  and  that  if  con- 
nection is  established  with  the  lines  of  the  complainant  the  de- 
fendant's operators  will  be  required  to  perform  considerable  addi- 
tional work.  It  is  a  matter  of  record  that  the  defendant  now  has 
a  direct  physical  coimection  with  the  Central  Union  (Bell)  Tele- 
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phone  Company,  which  operates  a  general  telephone  system 
throughout  the  state  of  Illinois,  and  there  is  nothing  in  the  record 
to  indicate  that  the  estahlishment  of  a  direct  connection  with  the 
lines  of  the  complainant  will  result  in  any  considerable  increase 
in  the  number  of  calls  ol*  messages  between  the  subscribers  of  the 
two  companies. 

From  a  careful  consideration  of  all  the  facts  presented  in  this 
case,  the  Commission  is  of  the  opinion  that  public  convenience 
and  necessity  require  the  establishment  of  a  direct  connection 
between  the  lines  of  the  Reorganization  Committee  of  the  West- 
em  Illinois  Telephone  Company  and  the  lines  of  the  Prairie 
City  Farmers  Telephone  Company.  ^ 

[3]  The  manner  of  making  the  connection  and  the  schedule  of 
ratee  or  charges  that  should  be  established,  and  the  division  of 
tolls,  will  be  left  to  the  companies  in  the  first  instance,  and,  if  no 
agreement  can  be  reached,  a  further  hearing  will  be  granted  the 
parties  by  the  Commission,  and  a  supplemental  order  entered,  de- 
termining these  matters.  Since  the  Keorganization  Committee  of 
the  Western  Illinois  Telephone  Company  is  seeking  the  establish- 
ment of  the  connection,  it  appears  proper  that  the  cost  of  making 
such  connection  should  be  borne  by  it. 

It  is  therefore  ordered  that  the  Reorganization  Conmodttee  of 
tibe  Western  Illinois  Telephone  Company  and  the  Prairie  City 
Farmers*  Telephone  Company  shall  make  such  physical  connec- 
tion between  the  toll  lines  of  the  former  and  the  exchange  of  the 
latter  in  the  village  of  Prairie  City  as  is  required  for  the  furnish- 
ing of  toll  service  to  the  subscribers  of  each  company. 

It  is  further  ordered  that  the  cost  of  making  such  physical  con- 
nection and  the  subsequent  maintenance  thereof  be  borne  by  the 
Reorganization  Committee  of  the  Western  Illinois  Telephone 
Company. 

Thirty  days  is  deemed  a  reasonable  time  in  which  the  com- 
panies shall  comply  with  this  order. 

By  order  of  the  Commission,  this  27th  day  of  January,  1916, 
dated  at  Springfield,  Illinois. 

Note. — ^Physical  connections  between  telephone  companies. 

In,  Be  Noble  Mut.  Teleph.  Co.  No.  4172,  Dec.  2,  1915,  the  Illinois 
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Commission  authorized  physical  connections  with  the  People^s  Tele- 
phone Company. 

In  Re  Chesaning  Home  Teleph.  Co.  T-99,  Jan.  26,  1916,  the 
Michigan  Commission  ordered  the  interconnection  of  telephone  lines 
at  Chesaning  for  toll  purposes  only,  where  the  objecting  company 
did  not  show  that  the  expense  would  not  be  warranted  by  the  busi- 
ness and  where  public  service  required  such  connection. 

In  Bell  Co-op.  Teleph.  Co.  v.  La  Farge  Teleph.  Co.  INTov.  15,  1915, 
the  Wisconsin  Commission,  upon  a  petition  for  the  establishment  of 
interchange  rates  between  connected  telephone  companies,  ordered 
that  subscribers  of  either  company  be  given  the  option  of  unlimited 
service  over  the  lines  of  the  other  company  at  a  rate  of  $2  per  year 
above  the  regular  rental  charge  or  of  paying  a  toll  charge  of  5  cents 
per  message,  which  amounts  were  to  be  equally  divided  between  the 
companies,  where  the  cost  of  service  would  probably  be  the  same  to 
both,  and  further  ordered  that  the  cost  of  installation  be  equally 
divided  where  the  demand  for  the  exchange  was  the  same  for  both 
companies. 

In  Re  Citizens'  Teleph.  Co.  Dec.  29,  1915,  the  Wisconsin  Commis- 
sion ordered  various  telephone  companies  operating  in  and  about 
Hingham,  Sheboygan  county,  to  make  physical  connections  by  in- 
stalling a  central  switch  board,  where  the  service,  without  intercom- 
munication between  the  separate  lines,  was  inadequate,  the  connection 
would  result  in  no  injury,  and  the  cost  of  the  switch  board  would 
not  impose  an  undue  burden  on  any  of  the  companies. 

In  Farmers  Inter-County  Mut.  Teleph.  Co.  v.  Mauston  Electric 
Service  Co.  Dec.  30,  1916,  the  Wisconsin  Commission  ordered  the 
construction  of  a  connection  between  telephone  systems  for  the  in- 
terchange of  all  messages;  if  terms  could  not  be  agreed  upon,  the 
Commission  would  take  up  the  question. 

In  Edminster  v.  Chippewa  County  Teleph.  Co.  Dec.  31,  1915,  the 
Wisconsin  Commission  ordered  physical  connection  between  the  ex- 
changes of  the  Chippewa  County  Telephone  Company  and  the  Cor- 
nell Telephone  Company  at  Cornell^  and  the  Wisconsin  Telephone 
Company  was  ordered  to  permit  connection  with  its  toll  lines  through 
the  switch  board  of  either  company,  and  a  charge  of  5  cents  was 
fixed  for  each  connection  between  subscribers  on  different  lines  and 
the  regular  toll  charges  plus  5  or  10  cents,  according  to  distance,  for 
tiie  connection  of  subscribers  of  either  line  with  the  connecting  toll 
lines  of  the  other,  where  no  communication  was  possible  between 
the  rural  subscribers  of  one  company  and  the  village  subscribers  and 
the  toll-line  connection  of  the  other. 

The  Illinois  Commission  approved  contracts  between  telephone 
companies  for  physical  connection  and  joint  operation  in  the  follow- 
ing cases: 

Re  Central  U.  Teleph.  Co.  with  Alhambra  Mut.  Teleph.  Co.  No. 
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4325,  Dec.  2,  1915;  Ee  Central  U.  Teleph.  Co.  and  Sparta  Teleph. 
Company,  No.  4330,  Dec.  2,  1915 ;  Re  Central  U.  Teleph.  Co.  with 
Central  Illinois  Teleph.  &  Teleg.  Co.  No.  4344,  Dec.  16,  1915;  Ee 
Central  U.  Teleph.  Co.  and  Kewanee  Home  Teleph.  Co.  No.  4039, 
Jan.  6, 1916;  Ee  CentralXJ.  Teleph.  Co.  and  Western  Illinois  Teleph. 
Co.  No.  4477,  Jan.  6,  1916 ;  Ee  Farmers  Mut.  Teleph.  Asso.  and  In- 
dependent Teleph.  System,  No.  3615,  Jan.  13,  1916;  Re  Central 
U.  Teleph.  Co.  and  People's  Mut.  Teleph.  Co.  No.  4476,  Jan.  13, 
1916;  Re  Central  U.  Teleph.  Co.  and  Highland  Teleph.  Co.  No. 
4370,  Jan.  13,  1916;  Ee  Egyptian  Mut.  Teleph.  Co.  and  Masaac 
County  Mut.  Teleph.  Co.  No.  3009,  Jan.  13,  1916;  Ee  Stronghurst 
Teleph.  Co.  and  Lomex  Town  Co.  No.  4231,  Jan.  13,  1916;  Ee  Cen- 
tral U.  Teleph.  Co.  and  Ipava  Central  Teleph.  Co.  No.  4531,  Jan. 
27,  1916;  Ee  Central  TJ.  Teleph.  Co.  and  Metamora  Teleph.  Co.  No. 
4525,  Jan.  27,  1916. 

The  Ohio  Commission,  in  the  following  cases,  autiiorized  telephone 
companies  to  retain  existing  physical  connection  and  interchange 
service :  Ee  West  JeflPerson  Home  Teleph.  Co.  and  Central  U.  Teleph. 
Co.  No.  586,  Aug.  26,  1915 ;  Ee  Valley  Teleph.  Co.  and  Central  U. 
Teleph.  Co.  No.  698,  Dec.  22,  1915;  Ee  Central  Dist.  Teleph.  Co. 
and  Benwood  Teleph.  Co.  No.  710,  Jan.  3,  1916;  Ee  Home  Teleph. 
Co.  and  Central  U.  Teleph.  Co.  No.  72^,  Jan.  21,  1916. 


INDIANA  PUBIilC  SERVICE  COMMISSION. 

JOHN  L.  DUNCAN  et  al. 

V. 

TOLEDO,  ST.  LOUIS,  &  WESTEEN  EAILEOAD  COMPANY. 

[No.  675.] 

Service '^Jurisdictifm^  Railroads -^Installation     of    telephones    in 
station. 

The  Indiana  CommiBsion  has  no  authority  to  compel  a  railroad 
company  to  install  telephone  service  in  a  station. 

[January  14,  1916.] 

Petition  of  John  L.  Duncan  and  others  to  require  the  Toledo, 
St.  Louis,  &  Western  Kailroad  Company  to  install  telephone  serv- 
ice in  its  station  at  Wingate ;  dismissed  for  want  of  jurisdiction. 

By  the  Commission:  On  the  24th  day  of  April,  1914,  a  peti- 
tion was  filed  by  John  L.  Duncan  and  44  others,  praying  the 
Public  Service  Commission  of  Indiana  to  issue  an  order  against 
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the  Toledo,  St.  Louis,  &  Western  Eailroad  Company,  requiring 
them  to  install  telephone  service  at  its  station  in  the  town  of  Win- 
gate,  Indiana. 

The  matter  was  taken  up  with  the  aforesaid  railroad  company, 
with  a  view  of  getting  them  to  install  telephone  service  in  said 
station  at  Wingate,  Indiana.  Said  railroad  company,  however, 
refused  to  comply  with  the  request  for  various  reasons,  the 
Commission  being  without  authority  to  make  an  order  of  this 
kind. 

It  is,  therefore,  ordered  by  the. Public  Service  Commission 
of  Indiana,  that  the  above-entitled  cause  should  be^  and  the  same 
is  hereby,  dismissed. 


INDIANA  PUBIilG  SEIRVIOE  COMMISSION. 

IN  RE  NORTHERN  INDIANA  GAS  &  ELECTRIC  COMPANY. 

[No.  1996.] 

Oonaolidatian,  merger,  and  aale -^  Consent  of  stockholders  ^'Neces* 
eity  for. 

1.  The  sale  and  purchase  of  one  public  utility  by  another  can  be 
consummated  under  the  Indiana  Public  Service  law  only  by  the  consent 
of  at  least  three  fourths  of  the  stockholders  of  both  companies. 

Consolidation,  merger,  and  sale  —  Value  of  stocU  —  Payment  to  non^ 
consenting  stocTcholders, 

2.  Upon  the  sale  and  purchase  of  one  public  utility  by  another,  it 
is  the  duty  of  the  Indiana  Commission  under  the  Public  Service  law 
to  determine  the  value  of  the  stock  of  the  selling  company  and  direct 
payment  of  such  value  to  nonconsenting  stockholders. 

Valuation'^ Physical  valtiation ^- Security  issues, 

3.  The  Indiana  Commission  is  not  required  to  make  a  physical 
valuation  of  properties  for  security  issue  purposes,  by  the  general  pro- 
vision of  the  Public  Service  law  that  it  shall  value  all  the  property  of 
every  public  utility. 

VtOtMtion '•^  Elements  ^  Purpose '^  Security  issues. 

4.  In  a  valuation  of  utility  properties  for  security  issue  purposes, 
the  actual  cost  not  being  ascertainable,  consideration  was  given  to  an 
estimate  made  from  an  inventory  furnished  by  the  companies,  to  calcu- 
lations made  from  approved  unit  costs,  to  the  actual  investment  as  it 
could  best  be  obtained,  to  the  earning  power,  and  to  the  fact  that  in- 
telligent business  men  w^  willing  to  pay  ike  price  offered  for  the 
propertieOb 
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Batee '•^ Beasonabtenem '•^ How  determined'^ Comparisons -^Aheence 
•t  complaint. 

5.  Utility  rates  were  determined  to  be  reasonable,  so  far  as  neces- 
sary for  consideration  in  a  security  issue  valuation,  by  comparison  with 
the  rates  of  other  like  utilities  and  from  the  faot  tiiat  practically  no 
complaint  had  been  made. 

Security  issues  ^Purpose  ^Acquisition  of  property. 

6.  A  statute  denying  to  a  utility  the  right  to  issue  bonds  for 
property  except  at  its  true  money  value  is  complied  with  where  the  face 
value  of  such  bonds  plus  underlying  bonds,  whose  payment  is  assumed, 
equal  the  money  value  of  the  property. 

Security  issues  ^^  Proportion  of  honds  to  stock  ^'Reasonableness^' 
How  determined, 

7.  The  reasonableness  of  the  proportion  of  bonds  to  stock  may  be 
determined,  in  authorizing  a  bond  issue  to  effect  a  consolidation,  by 
consideration  of  the  customary  or  usual  proportion,  and  whether  the 
fixed  charges  from  all  bonds  of  the  consolidated  company  will  impair 
the  ability  to  maintain  efficiently  the  property  and  to  secure  capital  for 
additions  and  betterments. 

Security  issues  —  Broportion  of  bonds  to  stocle  —  When  reasonable. 

8.  The  proportion  of  78.3  per  cent  of  bonds  to  the  capitalization 
of  a  consolidation  is  reasonable,  it  appearing  that  the  customary  pro- 
portion in  corporation  financing  is  80  per  cent,  and  that  the  consoli- 
dated company  will  have  to  pay  interest  of  only  $928,620  against  gross 
revenue  of  $1,186,768.41,  without  any  aid  of  economies. 

Consolidation,    tnerger,    and    sale  ^^  Factors    affecting ''^  Transfer    of 
local  control  to  nonresidents, 

9.  It  cannot  be  successfully  urged  against  a  consolidation  that  a 
local  franchise  should  not  be  transferred  to  strangers,  that  a  local  utility 
should  not  be  vested  in  a  company  controlled  by  nonresident  stock- 
holders, and  that  a  nonresident  is  not  an  efficient  manager  of  local 
affairs,  where  more  than  65  per  cent  of  the  stock  of  the  owner  of  the 
franchise  was  held  by  nonresidents  at  the  time  of  its  grant,  and  where 
the  only  objectors  to  the  consolidation  are  those  not  displaying  a  friend- 
ly spirit  to  the  present  local  manager. 

Valuation ^ Bate  malcing^' Factors'^ Value  for  taxation. 

10.  Evidence  of  the  value  of  property  as  fixed  by  the  owner  for 
taxation  may  be  considered  in  a  valuation  for  rate  making,  but  is  not 
of  great  weight,  although  a  statute  provides  that  property  shall  be 
assessed  for  taxation  at  its  full  true  value. 

Consolidation,  merger,  and  sale -^Public  policy. 

11.  The  consolidation  of  utilities  is  not  against  the  public  policy 
of  Indiana. 

Security  issues  ^  Approval  by  Comm^ission  no  guaranty  to  investors. 

12.  The  approval  by  the  Commissioii  of  an  issue  of  consolidation 
bonds  is  not  objectionable  as  indicating  a  meritorious  investment,  the 
Public  Service  law  not  indirectly  guarantying  the  safety  of  authorized 
securities,  and  expressly  stating  that  the  state  does  not  guarantee 
any  securities  authorized  by  the  act. 

[February  2,  1916.] 
P.U.R.1916B. 


Digitized  by  LjOOQIC 


754  INDIANA  PUBLIC  SERVICE  COMMISSION. 

Petition  of  the  Xorthem  Indiana  Gas  &  Electric  Company  of 
Hammond  to  purchase  the  property,  plants,  business,  and  fran- 
chise of  the  General  Service  Company  and  the  Indiana  Lighting 
Company ;  and  to  issue  $5,400,000  6  per  cent  ten-year  gold  bonds 
in  payment  therefor ;  granted.  The  fair  value  of  its  property  of 
the  General  Service  Company  was  fixed  at  $1,086,600  and  of 
the  Indiana  Lighting  Company  at  $7,573,000 ;  the  fair  value  of 
the  common  and  preferred  stock  of  the  General  Service  Company 
was  fixed,  respectively,  at  $300,000  and  $600,000,  and  of  the 
common  stock  of  the  Indiana  Lighting  Company  at  $4,500,000. 

By  the  Commission :  On  the  21st  day  of  December,  1915, 
the  Northern  Indiana  Gas  &  Electric  Company  filed  with  the 
Public  Service  Commission  of  Indiana  its  petition,  duly  verified 
by  C.  H.  Geist,  its  president,  and  G.  W.  Curran,  its  secretary,  to 
be  authorized  to  purchase  the  property  and  plants  and  business 
and  franchises  of  the  General  Service  Company,  and  to  be  author- 
ized to  purchase  the  property  and  plants  and  business  and  fran- 
chises of  the  Indiana  Lighting  Company,  and  for  authority  to 
issue  $5,400,000  of  bonds. 

At  the  time  the  petition  was  filed,  the  proceeding  was  set  for 
hearing  at  10  o'clock  a.  m.  on  the  5th  day  of  January,  1916,  at 
the  office  of  the  Public  Service  Commission  of  Indiana,  and  the 
petitioner  was  directed  to  give  not  less  than  ten  days'  notice  of 
the  time  and  place  of  the  hearing  of  the  petition,  by  publishing  a 
notice  prescribed  by  the  Commission  in  a  newspaper  of  general 
circulation  in  each  town  or  city  where  any  part  of  the  property  of 
the  petitioner,  or  where  any  part  of  the  property  of  the  General 
Service  Company  or  the  Indiana  Lighting  Company,  was  sit- 
uated. 

On  the  hearing  of  said  cause,  proof  was  made  that  the  notice 
prescribed  was  published  in  each  one  of  the  following  newspapers, 
and  on  the  dates  set  opposite  the  name  of  each  paper: 

Lafayette  Daily  Courier,  December  22,  1915. 

Lafayette  Journal,  December  23,  1915. 

Tippecanoe  County  Democrat,  December  24,  1915. 

Ft.  Wayne  Journal-Gazette,  December  23,  1915. 

The  Ft.  Wayne  News,  December  22,  1915. 

Ft.  Wayne  Sentinel,  December  22,  1915. 
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Freie  Prease  Staats  Zeitung  (Ft.  Wayne),  December  23, 1915. 

Logansport  Journal-Tribune,  December  23,  1915. 

Logansport  Pharos-Reporter,  December  22, 1915, 

The  Daily  Plain  Dealer  (Wabash),  December  22,  1915, 

The  Wabash  Times-Star,  December  22,  1915. 

The  Daily  Chronicle  (Peru),  December  22,  1915. 

Peru  Journal,  December  22,  1915. 

Prankfort  Crescent-Xews,  December  22,  1915, 

Prankfort  Morning  Times,  December  23,  1915. 

Lebanon  Morning  Herald,  December  23,  1915. 

Lebanon  Daily  Reporter,  December  22,  1915. 

The  Evening  Banner  (Bluffton),  December  22,  1915. 

The  Evening  Kews  (Bluffton),  December  22,  1915. 

The  Ossian  Journal,  December  24,  1915. 

Decatur  Daily  Democrat,  December  22,  1915. 

Evening  Herald  (Decatur),  December  22,  1915. 

The  Crawfordsville  Journal,  December  22,  1915. 

The  Crawfordsville  Review,  December  23,  1915. 

East  Chicago  Globe,  December  24,  1915. 

Twin  City  Sentinel  (Indiana  Harbor),  December  23,  1915. 

The  Lake  County  Times  (Hammond),  December  22,  1915. 

The  Evening  News  (Michigan  City),  December  22,  1915. 

The  Evening  Dispatch  (Michigan  City),  December  22,  1915. 

The  Whiting  Call,  December  24,  1915. 

The  Chestertown  Tribune,  December  30,  1915. 

Proof  was  made  that  a  letter  signed  by  the  secretary  of  the 
Commission  was  directed  to  the  mayor  of  each  of  the  cities,  and 
to  the  president  of  the  board  of  trustees  of  each  of  the  towns  where 
any  of  the  plants  operated  by  the  petitioner  or  the  General  Serv- 
ice Company  or  the  Indiana  Lighting  Company  was  situated. 

The  following  appearances  were  noted:  Mr.  Guy  Coleric  for 
the  city  of  Ft.  Wayne ;  Mr.  E.  B.  Davidson  for  the  city  of  Lafay- 
ette ;  Mr.  Wm.  Robinson  for  the  city  of  Frankfort ;  Mr.  John  B. 
Murphy  for  the  city  of  Crawfordsville;  Mr.  Joseph  A.  Slattery 
for  the  Northern  Indiana  Gas  &  Electric  Company ;  McAdams 
&  Jones  (by  C.  V.  McAdams)  for  the  following:  Mr.  Septimus 
Vawter,  Mr.  Joseph  E.  Pauley,  Mr.  DeWitt  C.  Wilson,  F.  W. 
Woolworth  Company,  Baltimore  Clothing  House,  David  E.  Ross, 
Sanitary  Metal  Basket  Cc«npany,  Martin  A.  Quinn,  D.  Lynn 
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Ross,  Samuel  E.  Souders,  Russell  K.  Bedgood,  Wm.  A.  Dresser 
Herman  M.  Bahls,  Moses  Schultz,  American  Laundry  &  Clean- 
ing Company,  Eldon  L.  Lewis,  William  S.  Potter,  Torrenga  & 
Dykhausen,  Abner  E.  Werkhoff,  Alvin  C.  Baker ;  Mr.  Fred.  Win- 
ter for  the  Northern  Indiana  Gas  &  Electric  Company,  Indiana 
Lighting  Company,  and  General  Service  Company. 

The  petition  herein  avers  the  proper  organization  of  the  peti- 
tioner, the  place  of  its  business,  and  that  it  is  engaged  in  the 
business  of  supplying  electricity  to  each  of  the  following  cities 
and  towns:  (1)  East  Chicago,  (2)  Hammond,  (3)  Whiting,  (4) 
Michigan  City,  (5)  Chesterton,  (6)  Porter  (7)  Aetna,  (8) 
Dyer,  (9)  Griffith,  (10)  Highland,  (11)  Munster,  (12)  Scherer- 
ville;  and  that  it  is  engaged  in  the  business  of  supplying  gas  to 
each  of  the  following  towns  and  cities:  (1)  East  Chicago,  (2) 
Hammond,  (3)  Whiting,  (4)  Michigan  City,  (5)  South  Bend, 
(6)  Mishawaka,  (7)  Plymouth. 

That  it  has  issued  and  has  outstanding  capital  stock  of  the  par 
value  of  $5,000,000,  consisting  of  $4,000,000  par  value  of  com- 
mon stock  and  $1,000,000  par  value  of  preferred  stock. 

That  it  has  issued  and  outstanding  bonds  of  an  aggregate  face 
value  of  $5,739,000,  and  in  addition  thereto  there  are  outstanding 
bonds  of  underlying  or  subsidiary  companies  of  an  aggregate  face 
value  of  $3,190,000,  which  the  petitioner  has  assumed  and  agreed 
to  pay,  making  a  total  bonded  indebtedness  of  $8,929,500. 

That  is  has  made  a  proposition  to  the  General  Service  Com- 
pany, a  public  utility  company  of  the  state  of  Indiana,  to  pur- 
chase its  property  and  plants,  business  and  franchises,  under  and 
subject  to  sundry  obligations,  and  to  pay  therefor  a  sum  equal  to 
the  full  par  value  of  the  outstanding  stock  of  said  Greneral  Service 
Company,  to  wdt,  $900,000. 

That  it  has  also  made  a  proposition  to  the  Indiana  Lighting 
Company,  a  public  utility  company  of  the  state  of  Indiana,  to 
purchase  its  property  and  plants,  business  and  franchises,  under 
and  subject  to  sundry  obligations,  and  to  pay  therefor  a  sum  equal 
to  the  full  par  value  of  its  outstanding  stock,  to  wit,  $4,500,000. 

It  is  further  averred  in  said  petition  that  said  payments  are  to 

be  made  in  the  mortgage  bonds  of  the  petitioner,  bearing  interest 

at  the  rate  of  6  per  cent  per  annum  and  payable  ten  years  from 

date,  secured  by  a  mortgage  on  the  property  and  franchises  of  the 
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petitioner,  now  owned  and  hereafter  acquired,  including  the  prop- 
erty and  franchises  to  be  so  acquired  from  the  said  Greneral 
Service  Company  and  from  the  said  Indiana  Lighting  Com- 
pany, said  mortgage  and  bonds  secured  thereby  to  be  under  and 
subject  to  the  liens  of  all  mortgages  and  bonds  which  are  now  liens 
against  the  property  of  the  petitioner  and  its  underlying  and  sub- 
sidiary companies,  and  to  be  under  and  subject  to  the  lien  of  the 
bonds  reserved  by  the  mortgage  of  the  petitioner  to  the  Central 
Trust  Company  of  Illinois  and  Malcolm  McDowell,  trustees, 
dated  March  2,  1909,  when  issued  for  the  purposes  therein  set 
forth,  and  to  be  under  and  subject  to  the  liens  of  the  mortgages 
and  bonds  now  a  lien  against  the  respective  properties  of  said 
General  Service  Company  and  of  said  Indiana  Lighting  Com- 
pany. 

It  is  further  averred  in  said  petition  that  if  said  sale  shall  be 
approved  by  this  Commission,  the  petitioner  will  receive  the  con- 
veyance and  transfer  from  said  General  Service  Company  and 
said  Indiana  Lighting  Company  of  the  property  and  the  plants, 
business  and  franchises,  set  forth  in  the  paper  attached  to  the 
petition,  marked  exhibit  "A,"  f^ee  and  clear  of  all  obligations 
and  encumbraiicee  except  ka  therein  set  forth. 

That  the  petitioner  believes  that  the  said  sum  of  $5,400,000, 
payable  as  aforesaid,  is  the  fair  and  reasonable  value  of  said  prop- 
erty, and  the  plants,  business,  and  franchises  proposed  to  be  con- 
veyed to  it  by  the  said  General  Service  Company  and  by  the  said 
Indiana  Lighting  Company,  under  and  subject  to  the  aforemen- 
tioned obligations,  and  that  the  acquisition  of  the  aforesaid  prop- 
erty by  the  petitioner  and  the  operation  thereof  in  conjunction 
with  the  property,  plants,  and  business  of  the  petitioning  company 
will  result  in  economies  in  operation  and  more  adequate  service  to 
the  public  in  the  communities  now  being  served  by  said  selling 
companies  and  the  petitioner. 

That  the  holders  of  more  than  three  fourths  of  the  capital  stock 
outstanding  of  the  petitioner  have  consented  to  the  purchases  as 
prayed  for,  and  have  authorized  and  directed  the  officers  to  file 
this  petition,  and  that  none  of  the  stockholders  of  the  petitioner 
have  objected  to  said  purchase. 

That  upon  the  hearing  of  the  petition  there  will  be  filed  with 

the  Commission  duly  verified  statements  showing  the  financial 
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condition  and  pTevious  operations  of  this  petitioner,  and  of  the 
General  Service  Company,  and  of  llie  Indiana  Lighting  Com- 
pany. 

Exhibits  are  attached  to  the  petition,  that  describe  with  reason- 
able particularity  the  property,  plants,  business,  and  franchises  of 
the  General  Service  Company  proposed  to  be  purchased,  and  a 
description  of  the  property,  plants,  business,  and  franchises  of 
the  Indiana  Lighting  Company  proposed  to  be  purchased. 

The  property,  plants,  business,  and  franchises  of  the  General 
Service  Company  and  the  Indiana  Lighting  Company  are  set 
forth  in  exhibit  "A,"  attached  to  the  petition,  which  is  in  the 
words  and  figures  following,  to  wit: 

EXHIBIT  "A." 

Property y  Plants,  Business,  and  Franchises  of  General  Service  Company  and 
of  Indiana  Lighting  Company  Referred  to  in  the  Foregoing  Petition. 

1.  All  of  the  gas  works,  electric  and  heating  works,  waterworks,  build- 
ings, erections,  and  constructions,  with  the  mains,  meters,  services,  poles,, 
wires,  generators,  engines,  boilers,  pumps,  and  all  other  machinery  and  ap- 
pliances, constituting  a  part  thereof,  or  used  or  provided  for  use  in  the 
business  of  General  Service  Company  and  of  Indiana  Lighting  Company,  of 
supplying  light,  heat,  and  power  by  means  of  gas  to  the  cities  and  towns 
of  Crawfordsville,  Ft.  Wayne,  Bluffton,  Lafayette,  West  Lafavette,  Logans- 
port,  Peru,  Wabash,  Decatur,  Lebanon,  Frankfort,  Ossian,  'focsin,  Preble, 
Rich  Valley,  Pottawattomie  Point,  Villa  North,  and  Antioch,  and  supplying 
light,  heat,  and  power  by  means  of  electricity  to  the  cities  of  Lafayette  and 
West  Lafayette,  and  supplying  steam  and  hot-water  heating  to  the  city  of 
Lafayette,  and  supplying  water  in  its  natural  state  to  the  city  of  Craw- 
fordsville, all  in  the  state  of  Indiana. 

2.  All  real  estate  situate  in  Ft.  Wayne,  Bluffton,  Lafayette,  Logansport^ 
Peru,  Wabash,  Decatur,  Lebanon,  Frankfort,  and  Crawfordsville,  and  all 
other  real  estate  wheresoever  situate. 

3.  All  of  the  rights,  privileges,  and  franchises  of  the  General  Service  Com- 
pany and  of  Indiana  Lighting  Company,  whether  granted  to  them  by  their 
charters  or  by  virtue  of  the  acts,  resolutions,  and  ordinances  of  the  cities, 
towns,  and  villages  in  the  state  of  Indiana  in  which  they  are  operating,  or 
of  any  other  cities,  towns,  and  villages  in  the  state  of  Indiana,  or  of  any 
private  person  or  body  corporate,  including  all  rights,  privileges,  arid  fran- 
chises to  enter  upon  and  use  the  streets,  highways,  and  other  public  places 
of  cities,  to^^Tis.  and  villages  in  the  state  of  Indiana  in  the  carrying  on  of 
their  business  as  public  utilities. 

4.  Current  and  liquid  assets  of  said  companies  of  the  approximate  worth 
of  $598,000,  except  as  same  may  change  in  the  current  operations  of  the 
companies,  as  follows: 

Accounts   receivable    $230,000.0(K 

Stock  store  room  100,000.00 

Manufacturing  material  stock   53,000.00 

Cash    215,000.0a 

5.  Stocks  and  bonds  in  the  treasury  of  the  companies,  carried,  at  their 
par  or  face  value  in  the  amount  of  $3,226,750;  as  follows: 

Stock- 
Indiana  Gas  Transportation  Co $149,700.00 

Peru  Gas  Company 149,800.00* 

The  Lima  Natural  Gas  Company    649,500.00i 
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The  Lima  Gaslight  Company 199,500.00 

The  St.  Mary's  Gas  Company   99,500.00 

The  North  Mercer  Natural  Gas  Co 99,500.00 

The  Wapakoneta  Natural  Gas  Co 99,750.00 

The  Celma  Gas  Company    49,500.00 

Bonds — 

The  Lima  GasUght  Company   $200,000.00 

The  St.  Mary's  Gas  Company  100,000.00 

The  Lima  Natural  Gas  Company   100,000.00 

ITie  Wapakoneta  Natural  Gas  Co 100,000.00 

Peru  Gas  Company   71,000.00 

Crawfordsville  Water  &  Gas  Co 66,000.00 

Greenville  Gaslight  Company 55,000.00 

Indiana  Lighting  Company   1,038,000.00 

Transfer  of  the  foregoing  property  is  under  and  subject  to  obligations 

and  indebtedness,  as  follows: 

(a)  To  the  mortgage  of  Crawfordsville  Water  &  Gas  Company,  referred 
to  in  the  foregoing  petition,  under  which  there  have  been  issued  and  are 
outstanding  in  the  hands  of  the  public,  bonds,  in  the  amount  of  $115,000 
(including  those  owned  by  the  Indiana  Lighting  Company)  and  are  in  the 
treasury  of  the  company,  bonds  in  the  amount  of  $26,000,  making  a  total 
lien  indebtedness  for  bonds  certified  and  delivered,  $141,000. 

(b)  To  the  mortgage  of  Indiana  Lighting  Company  referred  to  in  the 
foregoing  petition,  under  which  there  have  been  issued  and  are  outstanding 
in  the  hands  of  tiie  public,  bonds  in  the  amount  of  $2,973,000  and  are  in 
the  treasury  of  this  company  bonds  in  the  amount  of  $1,038,000,  nu&king  a 
total  lien  indebtedness  for  bonds  certified  and  delivered,  $4,011,000. 

(c)  To  current  liabilities  of  General  Service  Company  and  of  the  In- 
diana Lighting  Company  incurred  in  their  operations,  including  accrued 
taxes  and  interest  accrued  on  bonded  indebtedness  (which  will  vary  in  the 
carrying  on  of  their  operations),  about  $117,000. 

During  the  first  day  of  the  hearing,  the  five  commissioners  sat 
as  a  body.  Commissioner  McClure  became  ill  and  was  unable  to 
sit  during  the  entire  hearing. 

On  the  trial  of  the  cause  evidence  was  offered  by  the  petitioner 
and  by  the  General  Service  Company  and  by  the  Indiana  Light- 
ing Company. 

The  General  Service  Company  is  a  corporation  organized  under 
the  laws  of  the  state  of  Indiana  on  the  29th  day  of  March,  1913. 
It  is  engaged  in  furnishing  light,  heat,  and  power  by  means  of 
artificial  gas  to  the  city  of  Crawfordsville,  and  supplying  light, 
heat,  and  power  by  means  of  electricity  to  the  city  of  Lafayette 
and  West  Lafayette,  and  supplying  steam  heat  and  hot-water  heat 
to  the  city  of  Lafayette,  and  water  in  its  natural  state  to  the  city 
of  Crawfordsville.  It  has  issued  and  outstanding  capital  stock 
of  the  par  value  of  $900,000,  consisting  of  $300,000  par  value  of 
ciMnmon  stock  and  $600,000  par  value  of  preferred  stock,  and  has 
outstanding  $115,000  face  value  of  bonds  secured  by  mortgage 
of  the  Crawfordsville  Water  &  Gas  Company,  dated  June  1, 1908, 
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which  were  assumed  by  said  General  Service  Company  and  are 
a  lien  on  its  properly  and  franchises. 

The  Indiana  Lighting  Company  is  a  public  utility  organized 
under  the  laws  of  the  state  of  Indiana  on  the  8th  day  of  August^ 
1908,  and  has  acquired  plants,  property,  and  franchises,  and  is 
engaged  in  the  business  of  supplying  light,  heat,  and  power  by 
means  of  artificial  gas  to  the  cities  and  towns  of  Ft  Wayne,  Bluff- 
ton,  Lafayette,  West  Lafayette,  Logansport,  Peru,  Wabash,  De- 
catur, Lebanon,  Frankfort,  Ossian,  Tocsin,  Preble,  Rich  Valley, 
Pottawattomie  Point,  Villa  North,  and  Antioch,  and  supplying 
light,  heat,  and  power  by  means  of  electricity  to  the  city  of 
Lafayette  and  West  Lafayette,  and  is  the  owner  of  shares  of 
capital  stock  and  bonds  of  other  public  utilities  companies  of  the 
state  of  Indiana  and  the  state  of  Ohio.  It  has  outstanding  capital 
stock  of  the  par  value  of  $4,600,000  and  bonds  of  the  face  value 
of  $2,973,000,  bearing  four  per  cent,  and  secured  by  its  mortgage 
on  its  property,  plants,  business,  and  franchises,  and  stocks  and 
bonds  owned  by  it.  That  it  has  made  additions  and  betterments 
to  its  plants  and  property  from  time  to  time  since  August  1,  1908, 
and  that  the  trustee  of  its  said  mortgage  has  certified  to  it 
$1,038,000  face  value  of  bonds  secured  by  said  mortgage  to  re- 
imburse the  company  on  account  of  said  expenditures,  and  said 
bonds  are  now  in  the  treasury  of  the  company. 

The  petition  presents  two  important  issues: 

(1)  Shall  the  petitioner  be  permitted  to  purchase  the  prop- 
erty and  plants,  and  business  and  franchises  of  the  General  Serv- 
ice Company  and  of  the  Indiana  Lighting  Company  ? 

(2)  If  the  petitioner  is  permitted  to  purchase  said  properties, 
etc.,  shall  it  be  authorized  to  issue  its  bonds  in  the  sum  of 
$5,400,000  to  pay  for  said  properties  ? 

In  the  natural  order  of  the  inquiry  the  first  issue  should  be 
first  determined.  If  the  finding  should  be  against  the  petitioner 
on  that  proposition,  the  investigation  of  the  second  would  be  un- 
necessary. 

[1,  2]  Each  of  these  three  corporations  is  organized  under  an 
act  entitled:  "An  Act  for  the  Incorporation  of  Manufacturing 
and  Mining  Companies,  and  Companies  for  Mechanical,  Chemi- 
cal, and  Building  Purposes,"  approved  May  20,  1862,  and  acts 
amendatory  thereof  and  supplemental  thereto.     Sections  5109 
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and  5110,  Bums's  Statutes,  Revision  1914,  sets  forth  the  pro- 
visions of  said  act  as  amended,  touching  the  powers  and  procedure 
of  companies  organized  thereunder  to  merge  or  unite  into  a  single 
corporation. 

Section  5109  provides  that  any  two  or  more  corporations  now 
or  hereafter  organized,  for  the  same  or  similar  purposes  or  in  part 
the  same  or  similar  objects  and  purposes,  and  now  or  hereafter 
incorporated  under  said  act,  proposing  to  merge  or  unite  into  a 
single  corporation,  may  proceed  as.  in  this  act  provided. 

Section  5110,  referred  to,  sets  forth  the  conditions  imposed 
where  such  corporations  merge  or  unite  into  a  single  corporation. 
The  terms  imposed  by  §  5110  are  simple  and  easily  complied 
with,  and  simply  require  the  unanimous  consent  of  the  stockhold- 
ers of  each  of  the  merging  corporations,  which  consent  is  to  be 
manifested  by  a  vote,  and  the  results  of  the  vote  shall  be  certified, 
together  with  the  agreement  of  merging,  and  filed  in  the  office  of 
the  recorder  of  the  county  in  w^hich  the  operations  of  said  merged, 
united,  or  resulting  companies  are  to  conduct  their  business,  and 
a  duplicate  thereof  is  required  to  be  filed  in  the  office  of  the  secre- 
tary of  state. 

These  sections  appear  to  have  controlled  the  uniting,  consoli- 
dating, and  merging  of  utility  properties  prior  to  the  enactment 
of  the  Shively-Spencer  Utility  Commission  act,  approved  March 
4,  1913, 

Section  95^  of  that  act  provides  carefully  for  the  method  to  be 
pursued  in  the  purchase  or  lease  of  the  property,  plant,  or  busi- 
ness of  any  two  or  more  public  utilities  furnishing  a  lite  service 
or  product  and  doing  business  in  the  saine  municipality  or  locality 
within  this  state,  or  any  two  or  more  public  utilities  whose  lines 
intersect  or  parallel  each  other  within  this  state. 

Such  competing  companies  may  sell  or  lease  their  properties 
at  a  price  and  on  terms  fixed  by  the  Commission. 

The  section  requires  the  consent  of  three  fourths  of  the  holders 
of  the  outstanding  stock  to  sell  or  lease  a  utility.  It  requires  the 
consent  of  the  holders  of  three  fourths  of  the  capital  stock  out- 
standing to  purchase  or  lease  a  property.  This  section  clearly 
applies  only  to  the  purchase  or  lease  of  competing  utilities. 

The  first  sentence  of  §  95  of  the  Public  Service  act  is  as  fol- 
lows: "Xo  public  utility  as  defined  in  section  one  (1)  of  this 
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act  shall  transfer  or  lease  its  franchise,  works  or  system  or  any 
part  of  said  franchise,  works  or  system  to  any  other  person,  or 
corporation,  or  contract  for  the  operation  of  its  works  or  system, 
without  the  written  consent  of  the  Commission  after  a  hearing.'' 
[4  Bums's  Anno.  Stat.  1914,  §  10,052q  3.] 

These  are  the  sections  regulating  the  power  to  sell  or  transfer 
the  property,  plant,  or  works  of  one  public  service  corporation  to 
another,  that  define  the  duties  imposed  upon  the  Public  Service 
Commission. 

Construing  the  provisions  of  these  two  sections  together,  it 
would  appear  that  the  sale  and  purchase  of  one  public  utility  by 
another  could  only  be  consummated  by  the  consent  of  at  least 
three  fourths  of  the  holders  of  the  stock  of  such  corporations. 

It  would  further  appear  to  be  the  duty  of  the  Commission  to 
determine  the  value  of  the  stock  of  the  selling  companies  and 
direct  the  payment  to  nonconsenting  stockholders  of  the  appraised 
value  of  their  stock  as  fixed  by  the  Commission. 

It  is  our  judgment  that  the  value  of  the  property  of  the  Gren- 
eral  Service  Company,  that  the  petitioner  seeks  authority  to  pur- 
chase, is  not  less  than  $1,086,000,  and  that  the  property  of  the 
Indiana  Lighting  Company,  that  the  petitioner  seeks  authority  to 
purchase,  is  worth  not  less  than  $7,573,000.  The  stock  of  each 
of  these  companies  is  worth  its  par  value.  This  will  be  more 
fully  discussed  further  on.  Assuming,  for  the  present,  that  this 
conclusion  is  correct,  there  is  no  legal  objection  to  the  purchase  of 
the  properties  as  prayed  for  in  the  petition. 

For  convenience,  we  will  designate  the  purchasing  company  as 
the  Hammond  company,  and  the  selling  companies  as  the  La- 
fayette companies. 

If  the  Hammond  company  had  the  money  to  pay  the  $5,400,- 
000  in  cash,  there  could  be  no  legal  or  economic  objection  to  the 
transfer  of  the  Lafayette  companies'  properties.  The  real  ques- 
tion is:  Should  the  Hammond  company  be  authorized  to  issue 
bonds  in  the  sum  of  $5,400,000  to  pay  for  the  properties  of  the 
Lafayette  companies  ? 

The  law  authorizes  public  utilities  to  issue  bonds  "for  the 
acquisition  of  property.''  (§  90.)  The  purpose  is  clearly  within 
the  law. 

Another  requirement  is  that  "no  public  utility  shall  issue  any 
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bonds^  notes,  or  other  evidences  of  indebtedness,  except  for  money 
or  labor  or  property,  estimated  at  its  true  money  value  as  found 
and  determined  by  the  Commission."  (§  89.)  The  properties 
of  the  Lafayette  companies  have  a  true  money  value  greater  than 
the  face  value  of  the  bonds  to  be  issued  for  such  properties,  plus 
the  underlying  bonds  of  the  Lafayette  companies. 

The  conclusion  as  to  the  value  of  the  property  of  the  Lafayette 
companies  is  based  upon  three  facts : 

<1)  Mr.  Henry  I.  Lea,  a  civil  ^igineer,  estimates  the  present 
value,  on  the  cost  of  reproduction  less  depreciation  theory, 
of  these  properties  at $10,632,060.00 

Deduct  from  this  as  hereinafter  explained 2,000,000.00 

The  present  value  on  this  theory  is  $8,632,060.00 

<2)  On  reasonable  rates  the  proper^  earned  in  the  year 
ending  November  30,  1915,  above  operating  expenses  and 
taxes,  $672,081.68.  This  represents  6  per  cent  net  earnings 
on  $11,441,663.60. 
<3)  Careful  business  interests  with  no  disclosed  intercorpo- 
rate relations,  and  not  competitors,  are  wiUing  to  give  ....  $5,400,000.00 
Plus  underlying  bonds   3,114,000.00 

Or  a  total  of $8,514,000.00 

Let  US  examine  the  valuation  of  Mr.  Lea,  and  see  how  it  was 
iirrived  at,  and  what  is  the  exact  conclusion  that  should  be  de- 
<lucted  from  his  estimates  and  his  reasoning.  He  fixed  his  valua- 
tion of  the  plants  from  the  inventories  furnished  by  the  present 
owners.  He  was  employed  by  the  Hammond  company.  In  the 
case  of  the  Ohio  companies,  the  bonds  and  stock  of  which  are 
■owned  by  the  Indiana  Lighting  Company,  he  fixed  a  valuation  on 
the  tangible  and  intangible  properties,  and  did  not  value  the  stock 
or  bonds.  As  to  the  bonds  of  the  Greenville  Gaslight  Company  of 
^55,000  par  value,  of  the  Peru  Gas  Company  of  $71,000  par 
value,  and  the  stock  of  the  Peru  Gas  Company  of  $149,800  par 
value,  they  were  taken  and  incorporated  in  his  valuation  at  par, 
iind  his  total  valuation  of  the  tangible  and  intangible  properties 
of  all  the  plants  owned  by  the  Lafayette  companies,  and  the  stock 
and  bonds  above  referred  to,  is  $9,132,060,  present  value,  not 
including  any  going  value,  to  which  he  has  added  a  going  value  of 
$1,500,000,  making  the  present  value  $10,632,060.  The  ac- 
<3uracy  of  the  inventory  was  testified  to  by  those  who  prepared  it. 

We  have  had  the  unit  prices  used  by  Mr.  Lea  examined  by  our 

staff,  and  find  that  the  unit  prices  used  by  him  were  much  higher 
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than  those  used  by  our  staff.  His  estimate  for  overhead  was  far 
in  excess  of  anything  we  have  yet  allowed.  We  have  estimated 
the  value  of  the  property  on  the  unit  prices  used  by  our  staff. 
This  was  done  to  test  the  accuracy  of  Mr.  Lea's  appraisal.  It  is 
our  judgment  that  his  valuation  is  much  too  high.  But  basing 
the  value  of  the  property  upon  the  unit  prices  used  by  our  engi- 
neers, and  allowing  12^  per  cent  overhead,  which  we  have  done 
in  a  number  of  instances  by  this  system  of  calculation  and  esti- 
mates, we  have  arrived  at  our  own  conclusions.  After  reducing 
his  estimate  of  the  value  of  paving  to  40  per  cent,  we  still  find  that 
these  properties  are  worth  more  than  $8,600,000. 

[3]  In  the  brief  filed  by  counsel  for  the  objectors  in  Lafayette, 
it  is  insisted  earnestly  that  this  Commission's  duty  requires  it  to 
have  its  own  staff  appraise  the  total  properties  involved  in  this 
procedure.  Attention  is  called  to  the  fact  that  this  statute  re- 
quires this  Commission  to  value  the  property  of  every  public 
utility  in  this  state.  Attention  is  further  called  to  the  fact  that 
the  state  will  receive  a  fee  of  $8,100  if  this  sale  and  purchase  is 
authorized  and  authority  gralited  to  issue  the  bonds. 

The  general  provision  that  we  shall  appraise  all  public  utilities 
must  be  given  a  practical  interpretation.  To  do  so  would  require 
the  employment  of  many  men  and  an  expenditure  of  many  hun- 
dreds of  thousands  of  dollars.  These  utilities  are  being  appraised 
as  rapidly  as  the  funds  available  for  that  purpose  will  permit  it 
to  be  done.  It  would  require  in  the  neighborhood  of  a  million 
dollars  to  appraise  the  utility  properties  of  this  state.  That  is, 
that  much  would  necessarily  be  expended  by  the  state.  It 
would  require  an  additional  expense  of  half  that  amount  on  the 
part  of  the  utilities.  We  have  had  an  appropriation  of  $115,000 
per  year  out  of  which  to  defray  this  expense,  plus  all  the  other  ex- 
penses necessarily  incident  to  the  conduct  of  the  Commission's 
business.  If  an  appraisement  is  made  by  the  Commission's  staff, 
the  money  expended  cannot  be  recovered  from  the  utility,  except 
as  provided  in  §  74.  To  appraise  the  property  of  each  of  the 
utilities  in  this  state  is  not  only  inexpedient,  but  it  is  impracti- 
cable, and,  under  present  appropriations,  impossible.  To  make  a 
physical  valuation  of  the  properties  involved  in  this  proceed- 
ing by  the  Commission's  staff  would  require  an  expenditure  of  not 
less  than  $50,000.    The  bare  statement  of  the  facts  excludes  the 
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conclusion  that  any  Buch  endeavor  was  within  the  intention  of  the 
legislature  when  the  law  was  enactecL  It  is  not  what  the  law 
means. 

There  is  not  a  word  in  our  statute  about  a  physical  valuation. 
The  language  is :  "The  Commission  shall  value  all  the  property 
of  every  public  utility  actually  used  and  useful  for  the  conven- 
ience of  the  public." 

Nor  do  the  courts  insist  that  a  physical  valuation  is  more,  de- 
pendable than  other  means  of  valuing  the  properties.  The  method 
of  arriving  at  the  value  of  a  property  by  what  is  known  as  a  phys- 
ical valuation,  or  the  cost  of  reproduction  less  depreciation,  is 
of  recent  origin.  Values  had  been  fixed  by  courts  and  juries 
and  commissions  and  boards  of  arbitration  for  hundreds  of  years 
before  the  method  of  cost  of  reproduction  had  been  developed. 
The  courts  of  a  number  of  the  states  are  insisting  that  the  actual 
cost  of  the  property,  which  means  the  real  sacrifice  of  the  invest- 
ors, is  a  more  certain  guide  and  a  juster  value  than  the  cost  of 
reproduction  new  less  depreciation. 

Our  experience  with  the  "cost  of  reproduction  less  deprecia- 
tion" theory  has  not  been  such  as  to  wed  us  to  it  as  the  only  means 
of  arriving  at  value.  In  the  Terre  Haute  Water  Company's  prop- 
erty, the  engineers  differed  nearly  a  million  dollars  in  their  esti- 
mates of  its  value.  The  values  of  the  engineers  fluctuate<f  from 
less  than  $900,000  to  over  $1,800,000.  We  finally  fixed  the  value 
of  the  property  at  $1,200,000.  Its  bonds  and  stock  aggregated 
$1,800,000. 

[4,  6]  The  destruction  of  the  records  of  the  companies  reor- 
ganized into  the  Indiana  Lighting  Company  makes  it  impossible 
to  ascertain  the  actual  cost  of  these  properties.  But,  from  the  esti- 
mate made  by  Mr.  Lea,  from  the  inventory  furnished  to  him  by 
the  companies,  from  the  calculations  we  have  made  using  the  unit 
costs  that  our  staff  has  used  and  that  we  have  approved,  and  con- 
sidering the  actual  investment  in  this  property  as  it  could  best  be 
obtained,  and  the  earning  power  of  the  properties  as  shown  by  the 
records,  and  considering  the  further  fact  that  intelligent  business 
men  are  willing  to  pay  the  price  offered,  from  all  these  facts  and 
from  all  other  facts  disclosed  by  the  evidence  and  relevant  to  this 
issue,  we  are  satisfied  that  the  properties  of  the  Lafayette  com- 
panies are  worth  not  less  than  $8,632,000. 
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In  Minnesota  Kate  Cases  (Simpson  v.  Shepard)  230  U.  S. 
435,  57  L.  ed.  1556,  48  L.R.A.(N.S.)  1151,  33  Sup.  Ct.  Rep. 
729,  Justice  Hughes  cites  with  approval  the  language  of  Justice 
Harlan,  in  Smyth  v.  Ames,  169  U.  S.  646,  42  L.  ed.  849,  18 
Sup.  Ct  Rep.  418,  as  follows: 

"In  order  to  ascertain  that  value,  the  original  cost  of  construc- 
tion, the  amount  expended  in  permanent  improvements,  the 
amount  and  market  value  of  its  bonds  and  stocks,  the  present,  as 
compared  with  the  original  cost  of  construction,  the  probable 
earning  capacity  of  the  property  under  particular  rates  prescribed 
by  statute,  and  the  sum  required  to  meet  operating  expenses,  are 
all  matters  for  consideration." 

The  courts  require  us  to  consider  the  earning  power  of  the 
property,  at  rates  "prescribed  by  statute."  This  means,  lawful 
or  reasonable  rates.  The  rates  earning  the  revenues  referred  to 
are  "reasonable"  rates.  This  conclusion  is  reached  by  comparing 
the  rates  with  the  rates  of  other  like  properties,  and  by  reason  of 
the  fact  that  no  complaints  have  been  made,  except  at  Lafayette 
(light),  and  South  Bend  (gas). 

[6]  The  Hammond  company  seeks  to  acquire  these  properties 
under  the  statute.  The  purpose  is  lawful,  and  the  Hammond 
company  could  lawfully  issue  bonds  with  which  to  pay  for  these 
properties  to  the  extent  of  $5,400,000,  and  assume  the  payment 
of  the  underlying  bonds.  That  is  to  say,  that  that  provision  of 
the  statute  that  denies  to  the  utility  the  right  to  issue  bonds  for 
property  except  at  its  true  money  value  is  satisfactorily  complied 
wilii.  The  true  money  value  of  the  properties  of  the  Lafayette 
companies  exceeds  the  face  value  of  the  bonds  proposed  to  be 
issued  and  the  underlying  bonds  of  these  companies. 

The  only  other  provision  of  the  statute  touching  the  propriety 
of  the  issue  of  the  bonds  to  pay  for  the  properties  of  the  Lafayette 
companies  is  the  last  sentence  of  §  89,  Acts  1913,  p.  195,  which 
reads  as  follows:  "The  amount  of  bonds,  notes,  and  other  evi- 
dences of  indebtedness  which  any  public  utility  may  issue  shall 
bear  a  reasonable  proportion  to  the  amount  of  stock  and  certifi- 
cates of  stock  issued  by  such  utility,  due  consideration  being 
given  to  the  nature  of  the  business  in  which  the  corporation  is 
engaged,  its  credit,  future  prospects,  and  earnings,  the  effect 
which  such  issue  will  have  upon  the  management  and  efficient 
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operation  of  the  public  utilily  by  reason  of  the  relative  amount 
of  financial  interest  which  the  stockholders  will  have  in  the  cor- 
poration and  the  circumstances  surrounding  the  operation  and 
business  of  the  corporation." 

[7,  8]  Here,  the  first  inquiry  is:  Will  the  bond  issue  of  the 
Hammond  company  bear  a  "reasonable  proportion"  to  the  stock 
of  the  company  if  the  purchase  is  authorized  on  the  terms  and 
for  the  price  stated  in  the  petition  ?  The  bonds  and  stock  of  the 
Hammond  company,  if  the  sale  is  authorized,  will  be  as  follows : 

(1)  Its  own  present  issue $5,739,500.00 

(2)  Its  present  underlying  bonds 3,190»000.00 

(3)  Ten-year  gold  notes   612,500.00 

(4)  Its  proposed  issue 6,400,000.00 

(6)  The  underlying  bonds  of  the  Lafayette  companies  to  be 

assumed 3,094,000.00 

Total  of  bonds  issued  and  assumed   $18,036,000.00 

Total  stock  issued  5,000,000.00 

Total  capitalization    $23,036,000.00 

The  percentage  of  stock  to  total  capitalization  is  21.70  per  cent. 

The  ij^rcentage  of  bonds  to  total  capitalization  is  78.30  per  cent. 

This  will  be  the  result  if  the  properties  are  consolidated  and 
the  Hammond  company  issues  and  assumes  bonds  as  stated  in  its 
petition. 

Our  statute  fixes  no  requirements  except  that  the  proportion 
be  "reasonable,"  due  consideration  being  given  to  the  nature  of 
the  business,  etc.  This  imposes  upon  the  Commission  the  duty  to 
determine  the  "reasonableness"  of  the  proportion.  This  "reason- 
able proportion"  of  stock  to  bonds  is  determined  by : 

(1)  What  is  customary  or  usual. 

(2)  Will  the  fixed  charges  on  the  consolidated  properties  aris- 
ing from  its  existing  and  proposed  issue  of  bonds  be  so  high  as  to 
absorb  the  difference  between  the  revenues  and  operating  ex- 
penses, and  thus  impair  the  ability  of  the  Hammond  company  to 
efficiently  maintain  its  property  and  secure  capital  for  additions 
and  betterments  ? 

In  the  brief  of  counsel  for  the  objectors,  a  long  quotation  is 
given  from  a  New  Jersey  case  that  speaks  very  intelligently  and 
very  fully  about  the  duty  of  the  Commission  to  regulate  and  con- 
trol the  issue  of  stock  and  bonds  by  corporations.    Unfortunately 
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for  the  Commission  we  relied  very  largely  upon  that  particular 
case,  in  the  case  of  the  Public  Service  Commission  v.  State,  — 
Ind.  — ,  111  N.  E.  10.  The  supreme  court  said  in  referring  to 
the  New  Jersey  case:  "The  powers  conferred  upon  the  Com- 
mission by  the  New  Jersey  statute  seem  to  be  more  general  and 
comprehensive  with  reference  to  the  control  of  bond  issues  than 
are  the  powers  conferred  by  the  act  of  our  general  assembly." 

The  customary  mortgages  are  so  conditioned  as  to  authorize 
the  utility  to  take  down  bonds  for  80  per  cent  of  all  additions 
and  betterments.  All  large  financial  institutions,  so  far  as  we  are 
advised,  regard  this  as  safe  and  sound  financing.  The  20  per 
cent  of  the  value  of  additions  and  betterments  for  which  bonds  are 
not  issued  is  capitalized  by  stock  issue.  The  usual  interpretation 
given  to  the  term  "reasonable  proportion"  among  financial  insti- 
tutions is  80  per  cent  bonds  and  20  per  cent  stock.  When  the 
provision  was  inserted  that  there  should  be  a  "reasonable  pro- 
portion" between  bonds  and  stock,  it  was  not  in  the  mind  of  the 
legislature  that  stock  issues  of  utility  corporations  in  this  state 
were  too  small.  If  it  had  in  mind  any  particular  purpose  the  pro- 
vision was  inserted  to  restrict  the  issue  of  stock. 

Prior  to  the  enactment  of  the  Public  Service  Utility  law  by  our 
legislature  in  1913,  the  cry  of  the  investing  public  was  that  stock 
was  issued  in  great  quantities  and  represented  no  value.  The 
reports  on  file  with  this  Commission  show  that  stock  of  the  par 
value  of  millions  of  dollars  had  been  issued  with  nothing  behind 
it.  There  was  certainly  no  impelling  motive  or  crying  necessity 
demanding  an  increase  in  stock  issues  in  this  state. 

The  solution  of  the  second  determining  factor  depends  on  the 
facts  proved.  The  proof  shows  the  following  earnings  and  oper- 
ating expenses  of  the  combined  properties: 

General  Service  Company: 

Operating  revenue,  year  ending  December  31,  1914 $206,953.07 

Nonoperating  revenue ,  2,200.15 

Total  revenue  $209,153.22 

Operating  expenses   $100,974.17 

Taxes    6,831.73 

Total  operating  expenses  and  taxes 107, 805 JN) 

Gross  income    $101,347.00 
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Indiana  Lighting  Company: 

Operating  revenue,  year  ending  November  30,  1916   $1,273,489.38 

Nonoperating  revenue    24,912.80 

Total  revenue  $1,208,402.18 

Operating  expenses  $791,765.03 

Taxes    26,882.93 

Total  operating  expenses  and  taxes 817,647.96 

Gross  income   $480,764.22 

Northern  Indiana  Gas  &  Electric  Company  > 

Total  revenue,  year  ending  June  30,  1915 $1,337,908.84 

Operating  expenses 800,362.28 

Gross  income   $637,646.66 

(Taxes  are  included  in  operating  expense.) 

Total  gross  income  of  consolidated  properties: 

( l)f  General  Service  Company  $101,347.32 

(2)  Indiana  Lighting  Company   480,754.23 

(3)  Northern  Indiana  Gas  &  Electric  Company     637,646.66 

(4)  Net  revenue  of  Ohio  Plants 67,110.30 

Total $1,186,758.41 

Total  bond  issue  of  the  Northern  Indiana  Gas  t  Electric  Com- 
pany after  the  properties  are  consolidated $18,036,000.00 

That  is,  the  total  consolidated  properties  will  have  the  fixed 
•charges  arising  from  $18,036,000  of  bonds  and  notes  issued  and 
asemned  by  the  Northern  Indiana  Gas  &  Electric  Company,  and 
a  gross  income  from  the  consolidated  properties  of  $1,186,758.41. 
Of  these  bonds  and  notes  now  existing  only  $282,000  bear  6  per 
cent  The  proposed  issue  of  $5,400,000  will  bear  6  per  cent, 
making  a  total  of  $5,682,000,  upon  which  6  per  cent  interest  will 
be  $340,920.  Of  the  residue  of  the  bonds  and  notes,  $3,000,000 
bear  4  per  cent,  and  $9,854,000  bear  5  per  cent,  which  is  $587,- 
700  per  annum,  or  a  total  annual  interest  charge  of  $928,620. 
That  is,  if  the  Hammond  company  was  to  take  over  the  Lafayette 
eompanies,  it  would  have  a  total  gross  income  of.  .$1,186,768.41 
Fixed  charges    928,620.00 


Balance $258,138.41 

This  is  upon  the  assumption  that  no  economies  in  operation  will 
be  effected  by  the  operation  of  the  entire  property  as  one  unit.  In 
the  natural  course  of  events  economies  will  reasonably  be  antici- 
pated. If  the  econ(»nies  effected  were  in  the  neighborhood  of 
$40,000  (and  the  evidence  is  $50,000),  there  would  be  a  balance 
of  $298,138.41  as  the  result  of  the  operation  of  the  consolidated 
properties. 
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[9]  But  it  is  urged  in  the  brief  of  counsel  for  the  objectors 
that  franchises  granted  to  local  and  home  companies  should  not 
be  transferred  to  strangers  to  the  community,  to  whom  they  would 
probably  not  have  been  granted  in  the  first  instance*  It  is  further 
urged  that  the  local  public  utilities  should  not  be  vested  in  a  com- 
pany, the  controlling  stockholders  of  which  are  nonresidents  of 
the  state,  and  to  a  company  which  has  for  its  resident  directors 
some  dummy  oflSce  employees.  Again,  it  is  urged  in  the  brief  as  a 
reason  why  the  consolidation  should  not  be  effected,  that  the  non- 
resident owner  and  responsible  manager,  whom  you  never  see 
*^face  to  face,"  is  not  the  ideal  person  to  manage  local  affairs 
which  touch  the  people  at  every  point,  and  all  hours  in  the  day, 
and  for  all  the  days  of  the  year. 

These  reasons  are  without  serious  weight  in  this  instance.  The 
proof  shows  that  more  than  65  per  cent  of  the  Indiana  Lighting 
Company's  stock  is  held,  and  was  at  the  time  its  franchise  was 
granted,  by  nonresident  stockholders.  The  appeal  that  it  is  better 
to  have  a  responsible  manager  whom  you  see  "face  to  face,''  is 
surely  liot  made  in  this  instance  with  sincerity,  for  the  only  ob- 
jections to  this  transfer  come  from  men  whose  conduct  before 
the  Commission  did  not  manifest  a  friendly  spirit  to  the  local 
manager,  whom  they  see  "face  to  face."  We  are  convinced  that 
this  sale  is  resisted  not  for  the  purpose  of  keeping  a  "face  to  face" 
manager  in  control.  It  is  strange  that  the  influences  that  oppose 
this  sale  and  purchase  should  suddenly  assume  such  a  remarkable 
friendship  for  the  "local  manager." 

It  will  be  observed  that  the  earnings  used  in  the  calculations 
are  earnings  of  years  of  measurable  business  depression.  It  is 
the  (Observation  of  the  Commission,  and  we  understand  it  is  the 
experience  of  operators  of  utility  properties,  that  a  general  busi- 
ness depression  results  in  a  decrease  of  the  revenues  of  utility 
properties.  This,  is  a  result  necessarily  incident  to  the  general 
depression  in  business.  These  properties  are  located  in  live, 
virile  Indiana  towns  and  cities  known  for  their  activities  in  manu- 
facturing industries.  When  manufacturing  establishments  are 
idle  for  any  prolonged  period,  the  laborers  therein  necessarily 
decrease  their  expenditures;  light  and  gas  bills  are  reduced  to 
the  minimum  or  replaced  entirely  by  cheaper  methods  of  heating 

and  illumination.     With  renewed  business  activities,  increased 
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earnings  result.  We  are  convinced  that  the  earnings  for  the 
years  calculated  will  be  surpaased  by  the  earnings  of  the  im- 
mediately succeeding  years. 

Practically  tiie  entire  body  of  the  stockholders  of  each  of  these 
three  corporations  have  instructed  their  directors  to  instruct  the 
officers  of  the  respeetive  companies  to  effect  the  proposed  sale  and 
purchase. 

[10]  After  the  fullest  publicity,  not  a  single  objection  was 
made  by  any  of  the  municipalities  in  which  the  properties  of 
either  of  the  companies  were  situated.  The  only  objection  that 
is  made  from  parties  who  have  any  interest  whatever  in  this  pro- 
ceeding is  from  twenty  business  men  of  Lafayette.  It  is  insisted 
in  the  brief  of  counsel  for  these  gentlemen  that  the  value  of  the 
properties  involved  for  rate-making  purposes  should  be  deter- 
mined by  the  value  of  the  properties  as  fixed  by  their  owners  for 
purposes  of  taxation.  All  the  courts  hold  that  for  the  purposes 
of  rate  making  the  companies  are  entitled  to  earn  upon  the  fair 
and  reasonable  value  of  the  property.  Our  statute  provides  that 
property  shall  be  assessed  at  its  f uU  true  value,  yet  we  all  know 
that  this  latter  statute  is  one  more  honored  in  the  breach  than  in 
the  observance.  Where  the  owner  of  a  property  fixes  a  low  value 
upon  it  for  purposes  of  taxation,  that  value  so  fixed  is  an  admis- 
sion made  by  such  owner  against  his  interest,  and  he  may  be  con- 
fronted with  it  in  any  proceeding  where  the  value  of  his  property 
is  involved.  To  illustrate,  assume  that  one  of  these  objectors 
has  a  large  business  house  of  the  value  of  $90,000  in  the  city  of 
Lafayette,  and  that  it  is  assessed  for  taxation  at  $10,000.  Fur- 
ther assume  that  such  building  should  be  negligently  destroyed 
by  a  fire  occasioned  by  a  passing  locomotive.  If  the  counsel  who 
is  representing  such  objector  in  this  case  were  to  institute  an 
action  against  the  railroad  company  to  recover  the  value  of  this 
building,  negligently  destroyed,  and  counsel  for  the  railroad 
should  insist  that  $10,000  was  the  limit  of  recovery,  the  court 
hearing  such  argument  wotdd  really  question  the  sincerity  of  the 
railroad's  counsel.  The  court  would  say  it  is  competent  evidence 
for  the  jury  to  consider.  Its  weight  is  an  entirely  different  mat- 
ter. We  repeat  what  was  said  during  the  hearing  that  this  evi- 
dence is  competent,  but  it  is  not  of  very  great  value. 

[11]  It  is  urged  that  it  is  against  public  policy  to  permit  the 
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oonsolidatioii  of  these  properties.  Keitiier  the  courts  nor  the 
legislature  of  this  state  has  so  dedarecL  Upon  the  contrary,  in 
recent  years^  the  legislature  has  enlarged  the  power  of  railroads 
of  this  state  to  take  over  other  lines  of  railroads.  In  1903  it 
passed  the  statute  first  quoted  in  this  opinion  enabling  these  very 
utilities  to  consolidate.  It  passed  an  act  a  number  of  years  ago 
under  which  one  holding  company  is  operating  more  than  forty 
of  these  utilities  in  this  state.  The  Shively-Spencer  Utility  Com- 
mission act  is  itself  a  plain  declaration  of  the  public  policy  of  this 
state.  The  public  policy  of  a  state  is  declared,  not  by  public 
rumor  or  the  expression  of  individual  citizens,  but  by  the  Con- 
stitution and  legislative  enactments,  and  by  the  decisions  of  the 
highest  judicial  tribunals  of  the  state. 

Substantially  all  of  the  stockholders  of  each  of  these  three 
companies  have  instructed  the  directors  and  officers  of  their  re- 
spective companies  to  sell  and  purchase  as  prayed  for  in  the 
petition  herein.  We  see  no  reason  why  the  owners  of  these  prop- 
erties should  not  be  permitted  to  exercise  the  rights  given  them 
by  the  legislature.  Corporations  under  the  law  have  the  same 
right  to  dispose  of  the  property  of  public  service  corporations  as 
individuals  would  have  to  dispose  of  like  properties.  The  first 
section  of  our  Commission  act  applies  the  entire  law  to  individuals 
and  to  corporations  engaged  in  the  same  service. 

[12]  Again,  it  is  urged  that  the  investing  public  must  not  be 
deceived,  yet  the  legislature  itself  in  §  93  of  the  act  warns  in- 
vestors that  "no  provision  of  this  act  and  no  deed  or  act  done  or 
performed  under  or  in  connection  therewith,  shall  be  held  or  con- 
strued to  obligate  the  state  of  Indiana  to  pay  or  guarantee  in 
any  manner  whatsoever,  any  stock  or  stock  certificate  or  bond, 
note,  or  other  evidence  of  indebtedness  authorized,  issued,  or 
executed  under  the  provisions  of  this  act.'^ 

Neither  is  there  anything  in  the  act  that  guarantees  to  the  in- 
vestor the  security  of  his  investment  in  stock  and  bonds  authorized 
by  the  Commission. 

The  Commission  is  authorized  to  approve  the  issue  of  stock  and 
bonds  for  three  purposes : 

(1)  For  the  acquisition  of  property  and  enlargement  of  its 
plant. 
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(2)  For  the  reimbursement  of  money  actually  expended  for 
capital  account  from  income. 

(3)  For  the  discharge  or  lawful  refunding  of  its  obligations. 
The  utility  is  required  to  set  forth  in  its  petition : 

(a)  The  amount  and  character  of  the  securities  to  be  issued. 

(b)  The  purposes  for  which  they  are  to  be  issued. 

(c)  The  description  and  estimated  value  of  any  property  to 
be  acquired  through  the  said  issue. 

(d)  The  amount  of  cash  to  be  received  for  such  issue. 

(e)  The  financial  condition  of  the  public  utility  and  its  pre- 
vious operation  so  far  as  relevant 

If  the  Commission  determines  that  the  proposed  issue  com- 
plies with  the  law,  such  authority  shall  be  granted  and  a  cer- 
tificate shall  be  issued  to  the  utility. 

The  power  of  the  Commission  consists  in  preventing  issues  of 
stock  and  bonds  except  for  money  or  money^s  worth.  No  bonds 
should  be  authorized  for  property  except  at  its  true  money  value. 
Yet  when  bonds  are  lawfully  authorized  and  are  issued,  and  prop- 
erty at  its  true  money  value  is  received  therefor,  such  bonds  so 
issued  often  become  a  part  of  a  great  mass  of  pre-existing  bonds, 
for  which  the  companies  received  but  little  or  even  no  considera- 
tion. As  a  part  of  the  aggregate  outstanding  issues  the  bonds 
may  or  may  not  be  good  investments.  The  virtue  in  state  regula- 
tion consists: 

(1)  In  preventing  further  issues  of  stock  or  bonds  for  which 
the  company  receives  no  consideration. 

(2)  In  providing  investors  a  means  of  knowing  whether  the 
bonds  authorized  are  desirable  investments  or  not. 

From  this  order  and  from  the  records  and  the  evidence  in  this 
proceeding,  the  investor  can  determine  whether  or  not  he  should 
invest  in  the  bonds  authorized. 

All  the  properties  involved  in  this  proceeding  have  been  ef- 
ficiently managed,  and  the  credit  of  each  corporation  is  good.  The 
future  prospects  and  earnings  of  each  corporation  are  promising. 

After  examining  all  the  evidence,  including  the  audits  made  by 
our  accountants,  we  find : 

(1)  That  the  reasonable  and  fair  value  of  the  property  of  the 
General  Service  Company  that  the  petitioner  seeks  authority  to 
purchase  and  is  hereinafter  described  is  not  less  than  $1,086,000. 
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(2)  That  the  reasonable  and  fair  value  of  the  property  of  the 
Indiana  Lighting  Company  that  the  petitioner  seeks  authority 
to  purchase  and  is  hereinafter  described  is  not  less  than  $7,573,- 
000, 

(3)  That  the  common  stock  of  the  General  Service  Company 
is  of  the  fair  and  reasonable  value  of  $300,000. 

(4)  That  the  preferred  stock  of  the  General  Service  Company 
is  of  the  fair  and  reasonable  value  of  $600,000. 

(5)  That  the  common  stock  of  the  Indiana  Lighting  Company 
is  of  the  fair  and  reasonable  value  of  $4,500,000. 

(6)  That  the  Northern  Indiana  Gas  &  Electric  Company 
should  be  authorized  to  purchase  the  following  described  property 
of  the  Gteneral  Service  Company,  to  wit: 

"1.  All  of  the  gas  works,  electric  and  heating  works,  water- 
works, buildings,  erections,  and  constructions,  with  the  mains, 
meters,  services,  poles,  wires,  generators,  engines,  boilers,  pumps, 
and  all  other  machinery  and  appliances,  constituting  ^  part  there- 
of, or  used  or  provided  for  use  in  the  business  of  the  company  of 
supplying  light,  heat,  and  power  by  means  of  gas  and  the  supply 
of  water  in  its  natural  state  to  the  city  of  Crawfordsville,  and 
supplying  light,  heat,  and  power  by  means  of  electricity  to  the 
cities  of  Lafayette  and  West  Lafayette  and  also  supplying  steam 
and  hot-water  heating  to  the  city  of  Lafayette,  all  in  the  state  of 
Indiana. 

"2.  All  real  estate  situate  in  said  cities  of  Crawfordsville  and 
Lafayette,  and  all  real  estate  wheresoever  situate. 

"3.  All  of  the  rights,  privileges,  and  franchises  of  the  company, 
whether  granted  to  it  by  its  charter  or  by  virtue  of  the  acts,  reso- 
lutions, and  ordinances  of  the  cities,  towns,  and  villages,  in  the 
state  of  Indiana,  in  which  it  is  operating,  or  of  any  other  cities, 
towns,  and  villages  in  the  state  of  Indiana,  or  of  any  private  per- 
son or  body  corporate,  including  all  rights,  privileges,  and  fran- 
chises to  enter  upon  and  use  the  streets,  highways,  and  other 
public  places  of  cities,  towns,  and  villages  in  the  state  of  Indiana 
in  the  carrying  on  of  its  said  business  as  a  public  utility. 

"4.  Current  and  liquid  assets  of  said  company  of  the  approxi- 
mate worth  of  $63,000,  except  as  same  may  change  in  the  current 
operations  of  the  company,  as  follows : 
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Acooimts  Receivable   $30,000.00 

Stock  Store  Room  10,000.00 

Manufacturing  Material  Stock   8,000.00 

Cash   16,000.00 

"6.  Bonds  in  the  treasury  of  the  company,  of  Crawfordsville 
Water  &  Gas  Company,  carried  at  their  par  value,  in  the  amount 
of  $26,000. 

"Transfer  of  the  foregoing  property  is  under  and  subject  to 
obligations  and  indebtedness,  as  follows: 

"(a)  To  the  mortgage  of  Crawfordsville  Water  &  Qas  Com- 
pany referred  to  in  the  foregoing  petition,  under  which  there  have 
been  issued  and  are  outstanding  in  the  hands  of  the  public,  bonds 
in  the  amount  of  $115,000,  and  are  in  the  treasury  of  the  com- 
pany bonds  in  the  amount  of  $26,000,  making  a  total  lien  in- 
debtedness for  bonds  certified  and  delivered — -$141,000. 

"(b)  To  current  liabilities  of  the  company  incurred  in  opera- 
tions, including  accrued  taxes,  and  interest  accrued  on  bonded 
indebtedness  (which  will  vary  in  the  carrying  on  of  its  opera- 
tions), about  $17,000." 

And  that  said  Northern  Indiana  Qas  &  Electric  Company 
shall  pay  therefor  the  sum  of  $900,000,  with  its  bonds  maturing 
in  ten  years  and  bearing  6  per  cent  interest  per  annum,  and  shall 
accept  a  transfer  and  conveyance  of  said  property  subject  to  the 
obligations  and  indebtedness  of  said  company  hereinabove  set 
forth. 

(7)  That  the  Northern  Indiana  Gas  &  Electric  Company 
should  be  authorized  to  purchase  of  the  Indiana  Lighting  Com- 
pany the  following  described  properties,  to  wit: 

1.  All  of  the  gas  works,  electric  works,  buildings,  erections, 
and  constructions,  with  the  mains,  meters,  services,  poles,  wires, 
generators,  engines,  boilers,  pumps,  and  all  other  machinery  and 
appliances,  constituting  a  part  thereof,  or  used  or  provided  for 
use  in  the  business  of  the  company  of  supplying  light,  heat,  and 
power  by  means  of  gas  to  the  cities  and  towns  of  Ft.  Wayne, 
BluflFton,  Lafayette,  West  Lafayette,  Logansport,  Peru,  Wabash, 
Decatur,  Lebanon,  Frankfort,  Ossian,  Tocsin,  Preble,  Rich  Val- 
ley, Pottawattomie  Point,  Villa  North,  and  Antioch,  and  supply- 
ing light,  heat,  and  power  by  means  of  electricity  to  the  cities  of 
Lafayette  and  West  Lafayette. 

2.  All  real  estate  situate  in  Fort  Wayne,  Bluffton,  Lafayette, 
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Logansport,  Peru,  Wabash,  Decatur,  Lebanon,  and  Frankfort^ 
and  all  real  estate  wheresoever  situate* 

3.  All  of  the  rights,  privileges,  and  franchises  of  the  company, 
whether  granted  to  it  by  its  charter  or  by  virtue  of  the  acts,  reso- 
lutions, and  ordinances  of  the  cities,  towns,  and  villages  in  the 
state  of  Indiana,  in  which  it  is  operating,  or  of  any  other  cities, 
towns,  and  villages  in  said  state  or  of  any  private  person  or  body 
corporate,  including  all  ri^ts,  privileges,  and  franchises  to  enter 
upon  and  use  the  streets,  highways,  and  other  public  places  of 
cities,  towns,  -and  villages  in  the  state  of  Indiana  in  the  carrying 
on  of  its  business  as  a  public  utility. 

4.  Current  and  liquid  assets  of  said  company  of  the  approxi- 
mate worth  of  $535,000,  except  as  same  may  change  in  the  cur- 
rent operations  of  the  company,  as  follows : 

Accounts  Reoeiyable  $200,000.00 

Stock  Store  Room  90,000.00 

Manufacturing  Material  Stock 45,000.00 

Cash    200,000.00 

5»  Stocks  and  bonds  in  the  treasury  of  the  company  carried  at 
their  par  or  face  value  in  the  amount  of  $3,200,750,  as  follows: 

Stock- 
Indiana  Gas  Transportation  Company  $149,700.00 

Peru  Gas  Company ; 149,800.00 

The  Lima  Natural  Gas  Company 649,500.00 

The  Lima  Gaslight  Company   199,500.00 

The  St.  Mary's  Gas  Company   99,500.00 

The  Wapakoneta  Natural  Gas  Company  99,750.00 

The  North  Mercer  Natural  Gas  Company  99,500.00 

The  Celina  Gas  Company  49,500.00 

Bonds — 

The  Lima  Gaslight  Company 200,000.00 

The  St.  Mary's  Gas  Company 100,000.00 

The  Wapakoneta  Natural  Gas  Company   100,000.00 

Tlie  Lima  Natural  Gas  Company  100,000.00 

Peru  Gas  Company  71,000.00 

Crawfordsville  Water  &  Gas  Company  40,000.00 

Greenville  Gaslight  Company  55,000.00 

Indiana  Lighting  Company   1,038,000.00 

Transfer  of  the  foregoing  property  is  under  and  subject  to 
obligations  and  indebtedness,  as  follows — 

(a)  To  the  mortgage  of  Indiana  Lighting  Company  referred 
to  in  the  foregoing  petition,  under  which  there  have  been  issued 
and  are  outstanding  in  the  hands  of  tiie  public,  bonds  in  the 
amount  of  $2,973,000  and  are  in  the  treasury  of  the  company 
bonds  in  the  amount  of  $1,038,000,  making  a  total  lien  indebted- 
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nees  for  bonds  certified  and  delivered — $49011,000.  (Treasury 
bonds  cannot  be  issued  without  consent  of  this  Commission.) 

(b)  To  current  liabilities  of  the  company  incurred  in  opera- 
tions, including  accrued  taxes  and  interest  accrued  (m  bonded 
indebtedness  (which  will  vary  in  liie  carrying  on  of  its  opera- 
tions), about  $100,000, 

And  that  said  Northern  Indiana  Gas  &  Electric  Company  sjiall 
pay  therefor  the  sum  of  $4,500,000,  with  its  bonds  due  in  ten 
years  bearing  6  per  cent  interest,  and  that  said  transfer  and  con- 
veyance of  said  property  shall  be  subject  to  the  obligations  and 
indebtedness  of  said  Indiana  Lighting  Company  hereinabove  set 
forth, 

(8)  That  said  ISTorthem  Indiana  Gas  &  Electric  Company 
should  be  authorized  to  issue  $5,400,000  of  gold  bonds,  due  ten 
years  after  date  and  bearing  6  per  cent  interest  per  annum,  pay- 
able semiannually,  and  that  said  amount  of  bonds  is  reasonably 
necessary  for  the  purpose  of  acquiring  the  properties  of  the 
General  Service  Company  hereinabove  set  forth,  and  for  the  ptu> 
pose  of  acquiring  the  properties  of  the  Indiana  Lighting  Com- 
pany herein  set  forth,  and  that  the  amount  of  bonds  herein  men- 
tioned is  reasonably  necessary  for  the  purposes  for  which  they 
are  to  be  issued. 

It  is  therefore  ordered  by  the  Public  Service  Commission  of 
Indiana  that  the  Northern  Indiana  Gas  &  Electric  Company  is 
hereby  authorized  to  purchase  the  property,  plants,  business,  and 
franchises  of  the  General  Service  Company  hereinabove  set  forth 
for  the  sum  of  $900,000,  subject  to  the  obligations  and  indebted- 
ness of  said  (Jeneral  Service  Company  hereinabove  set  forth,  and 
subject  to  the  conditions  hereinafter  in  this  order  imposed. 

It  is  further  ordered  by  said  Commission  that  said  Northern 
Indiana  Gas  &  Electric  Company  is  authorized  to  purchase  the 
property,  plants,  business,  and  franchises  hereinabove  set  forth 
of  the  Indiana  Lighting  Company  for  the  sum  of  $4,50X),000, 
subject  to  the  obligations  and  indebtedness  of  said  Indiana  Light- 
ing Company  hereinabove  set  forth,  and  subject  to  the  conditions 
hereinafter  in  this  order  imposed. 

It  is  further  ordered  by  said  Commission  that  the  said  North- 
em  Indiana  Gkis  &  Electric  Company -is  hereby  authorized  to 
issue  its  gold  bonds  of  the  face  value  of  $5,400,000,  due  ten  years 
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iafter  date,  bearing  6  per  cent  interest  per  annum,  payable  semi- 
annually, for  the  purpose  of  paying  $900,000,  for  the  property 
and  plants,  business  and  franchisee,  and  all  other  ajssets  (as 
hereinabove  set  forth)  of  the  General  Service  Company,  and  for 
the  purpose  of  paying  $4,600,000,  for  the  property  and  plants, 
business  and  franchises,  and  all  other  assets  (as  hereinabove  set 
forth)  of  the  Indiana  Lighting  Company. 

It  is  further  ordered'hj  said  Commission  that  such  issue  of 
bo^ds,  or  any  proceeds  thereof,  shall  not  be  applied  to  any  pur- 
pose not  specified  in  this  order  without  the  consent  of  this  Com- 
mission, and  the  Conmiission  determines  that  such  issue  of  bonds 
is  reasonably  necessary  for  the  purposes  for  which  the  same  is  to 
be  issued,  and  that  within  thirty  days  from  this  date  said  ITorth- 
em  Indiana  Gas  &  Electric  Company  shall  file  with  this  Com- 
mission a  report,  verified  by  its  president  and  by  its  secretary, 
showing  in  detail  the  disposition  made  of  said  issue  of  bonds. 

It  is  further  ordered  by  said  Commission  that  authority  to  pui^ 
chase  said  property,  plants,  business,  and  franchises  is  granted 
upon  each  one  separately  of  the  following  conditions: 

(1)  That  said  Northern  Indiana  Gas  &  Electric  Company 
shall  hereafter  permit  the  Public  Service  Commission  of  Indiana 
(or  whatever  legally  constituted  authority  may  hereafter  have 
conferred  on  it  the  powers  now  conferred  on  the  Public  Service 
Commission  to  fix  rates  for  services  produced,  transmitted, 
or  sold  by  public  service  corporations)  to  fix  and  determine  the 
rates,  tolls,  and  charges  for  any  and  all  services  or  products  whidi 
are  produced,  transmitted,  or  sold  by  said  Northern  Indiana  Gas 
&  Electric  Company  in  any  town  or  in  any  city  where  any  of 
said  products  or  services  are  now  produced,  transmitted,  or  sold 
by  either  the  said  General  Service  Company  or  said  Indiana 
Lighting  Company,  and  that  said  Public  Service  Commission 
(or  other  authority  as  above  set  forth)  shall  have  as  full  and 
complete  power  to  fix  the  rates,  tolls,  and  charges  for  said  serv- 
ices or  products  in  said  towns  and  cities  where  the  same  are  now 
sold  by  the  said  General  Service.  Company  or  by  said  Indiana 
Lighting  Company  as  if  the  franchises,  by  this  order  permitted 
to  be  purchased  by  saiA  Northern  Indiana  Gas  &  Electric  Com- 
pany, had  been  surrendered  and  an  indeterminate  permit  taken 
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in  lieu  thereof  by  operation  of  law  as  provided  in  the  Shively- 
Spencer  Utility  Commission  act, 

(2)  That  in  any  rate-making  proceeding  hereafter  to  be  de- 
termined fixing  rates  for  products  and  services  produced,  trans- 
mitted, or  sold  in  any  one  of  the  towns  or  cities  in  which  products 
or  services  are  now  produced,  transmitted,  or  sold  by  the  General 
Service  Company  or  by  the  Indiana  Lighting  Company,  the 
amount  of  stock  and  bonds  issued  or  assumed  by  the  Northern 
Indiana  Gas  &  Electric  Company  shall  not  be  deemed  to  have 
been  capitalized  against  the  public  by  this  proceeding.  The  in- 
terest on  bonds  and  dividends  on  stock  of  the  ITorthern  Indiana 
Gas  &  Electric  Company  now  outstanding  and  either  issued  or 
assumed,  shall  not  be  deemed  to  be  or  permitted  by  said  proceed- 
ing to  become  fixed  charges,  the  payment  of  which  must  be  pro- 
vided for  in  establishing  a  just  and  reasonable  rate  for  the  services 
or  products  produced,  transmitted,  or  sold  by  said  Xorthern  In- 
diana Gas  &  Electric  Company,  in  any  town  or  city  where  such 
products  or  services  are  now  produced,  transmitted,  or  sold  by  the 
General  Service  Company  or  by  the  Indiana  Lighting  Company. 

(3)  The  purchase  by  the  Northern  Indiana  Gas  &  Electric 
Company  of  the  property  and  plants,  business,  and  franchises  of 
the  General  Service  Company  and  of  the  Indiana  Lighting  Com- 
pany as  herein  authorized  shall  be  conclusively  presumed  to  be  an 
acceptance  by  the  Northern  Indiana  Gas  &  Electric  Company 
of  each  one  of  the  terms  and  conditions  set  forth  in  this  order. 

(4)  The  mortgage  securing  the  issue  of  $5,400,000  of  bonds 
herein  authorized  to  be  issued  shall  be  a  lien  on  the  property, 
plants,  business,  and  franchises  now  owned  by  the  General  Serv- 
ice Company  and  by  the  Indiana  Lighting  Company,  superior 
and  prior  to  the  lien  of  any  mortgage  heretofore  executed  by  the 
Northern  Indiana  Gas  &  Electric  Company,  except  that  part,  if 
any,  of  the  unissued  bonds  secured  by  the  Northern  Indiana  Gas 
&  Electric  Company's  mortgage  that  may  be  hereafter  used  for 
additions  and  betterments  to  the  property  and  plants  now  owned 
by  said  General  Service  Company  and  by  said  Indiana  Lighting 
Company  when  such  unissued  bonds  are  authorized  to  be  issued 
by  the  Public  Service  Commission  of  Indiana. 

It  is  further  ordered  by  the  Commission  that  the  Northern 

Indiana  Gas  &  Electric  Company  shall  pay  into  the  state  treasury 
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an  amount  equal  to  15  cents  for  every  $100  of  bonds  authorized 
to  be  issued  by  this  Commission. 


In  Re  General  Service  Co.  No.  1997,  Feb.  2,  1916,  and  in  Re 
Indiana  Lighting  Co.  No.  1998,  Feb.  2,  1916,  the  utilities  were 
authorized  to  sell  the  property  to  the  Northern  Indiana  Gas  & 
Electric  Company,  each  utility  being  ordered  to  pay  in  cash  the 
appraised  value  of  stock  to  nonconsenting  stockholders. 

Note. — Relative  amount  of  issue  of  bonds  and  stock. 

It  is  a  general  rule  that  public  sCTvice  aiterprises  should  not  be 
financed  wholly  by  bond  issues,  although  the  relative  proportion  of 
borrowed  money  and  money  advanced  by  stockholders  may  vary  ac- 
cording to  the  circumstances  of  particular  cases.  It  is  for  the  security 
of  the  bondholders  that  such  a  policy  is  adopted,  and  to  protect  the 
enterprise  from  financial  disaster  by  being  overburdened  with  fixed 
charges. 

As  a  safeguard  to  bondholders,  and  as  a  barrier  against  overbur- 
dening a  railroad  with  fixed  charges,  the  amount  of  bonds  issued 
could  be  made  to  bear  some  certain  relation  to  the  amount  of  stock 
outstanding;  yet  such  requirements,  when  fixed  at  equal  amounts, 
may  work  harm.  It  would  seem  that  this  ratio  should  be  left  to  the 
sound  discretion  of  the  public  authority  controlling  the  issue  of  such 
securities.  Report  of  Committee  on  Railway  Capitalization  at  the 
Twenty-fourth  Annual  Convention  of  the  National  Association  of 
Railway  Commissioners,  1  Public  Service  Regulation,  783. 

It  has  been  said  that  "it  would  seem  to  be  essential  in  order  to 
give  credit  to  any  bond  issue,  that  there  should  be  an  amount  of 
actual  money  invested  by  the  stockholders  in  the  enterprise  sufficient 
to  afford  a  moral  guaranty  that^  in  the  judgment  of  competent  busi- 
ness men,  it  is  likely  to  prove  commercially  successful,  and  that  men 
of  judgment  and  experience  are  willing  to  invest  their  capital  in  it 
with  no  assurance  of  returns  upon  that  capital  except  those  coming 
from  the  legitimate  profits  which  may  reasonably  be  anticipated.  It 
would  also  seem  essential  in  the  present  state  of  development  of  rail- 
road enterprises,  that  any  scheme  which  would  receive  the  attention 
of  capitalists  should  present  features  making  it  faixly  eertain  that 
the  road  will  pay  its  operating  expenses,  iijs  taxes,  and  its  proper  de- 
preciation charges,  and  leave  a  surplus  above  them  for  the  payment 
of  fixed  charges.'^  Re  Rochester  Coming  Elmira  Traction  Co.  1 
P.  S.  C.  R.  (2d  Dist.  N.  Y.)  166. 

Under  ordinary  circumstances  it  has  been  asserted  a  public  serv- 
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ice  corporation  wotild  be  conservatively  financed  if  one  half  or  two 
thirds  of  the  funds  needed  were  secured  by  first-mortgage  bonds, 
and  the  remainder  by  the  issuance  of  capital  stock.  Spiegel  v. 
Queons  Borough  Gas  &  E.  Co.  2  P.  S.  C.  R.  (1st  Dist.  N.  Y.)  544 
(1911).  It  was  also  said  that  in  a  case  such  as  the  one  under  con- 
sideration probably  one  half  of  the  cost  of  the  plant  could  be  raised 
by  the  issuance  of  first-mortgage  bonds  upon  a  basis  of  from  5  to  8 
per  cent.  As  a  matter  of  fact,  the  par  value  of  the  bonds  of  the  pres- 
ent company  is  equal  to  the  stock.  It  is  also  probable  that  a  return 
from  8  to  10  per  cent  upon  the  stock  would  attract  sufiicient  capital 
to  provide  the  remainder. 

In  Re  Sacramento  Valley  Electric  R.  Co.  1  Cal.  R.  C.  R.  389 
(1912),  an  application  for  permission  to  issue  stock  to  raise  money 
for  the  building  of  an  electric  road,  it  is  said :  "The  plan  to  raise  a 
substantial  part  of  the  money  necessary  for  the  construction  of  this 
road  through  the  sale  of  stock  is  commendable,  as  the  stock  does  not 
fasten  upon  the  corporation  fixed  charges,  a  failure  to  meet  which 
inevitably  places  the  corporation  in  dire  straits.  It  is  to  be  re- 
gretted that  many  utility  corporations  in  this  state  have  seen  fit  to 
raise  the  entire  amount  of  money  invested  in  their  enterprises  through 
the  sale  of  bonds,  thus  burdening  the  entire  physical  value  of  their 
properties  with  fixed  charges,  and  compelling  those  in  control  of  the 
utility  to  produce  enough  money  regularly  to  meet  these  charges. 
This  often  results  in  the  failure  to  properly  take  care  of  deprecia- 
tion and  to  keep  the  plant  in  first  class  eflScient  condition,  because 
of  the  necessity  of  squeezing  the  business  to  produce  these  inexor- 
able fixed  charges.^' 

In  its  Fourth  Annual  Report  to  the  legislature  for  the  year  1910, 
vol.  1,  at  page  132,  the  New  York  Public  Service  Commission,  Sec- 
ond District,  says:  "Owing  to  various  conditions  which  cannot  be 
adequately  discussed  within  a  brief  compass,  there  is  a  very  strong 
tendency  upon  the  part  of  corporations  to  make  the  proportion  of 
bond  issues  to  stock  issues  excessive.  As  is  well  known  to  all  who 
have  investigated  the  subject,  such  tendency  is  exceedingly  danger- 
ous, and  should  be  repressed  wherever  and  whenever  possible.  It 
is  not  possible  for  the  Commission  in  all  cases  to  obtain  what  it  con- 
ceives to  be  the  proper  restdts  in  this  class  of  cases. 

In  Re  Long  Acre  Electric  Light  &  P.  Co.  2  P.  S.  C.  R.  (1st  Dist. 
N.  Y.)  593  (1911)  the  total  capitalization,  divided  between  stock 
and  bonds  in  a  ratio  of  one  to  two,  is  much  more  liberal  than  al- 
lowed in  many  states  and  countries.  In  several  the  laws  prohibit 
railroad  companies  from  incurring  debt  to  exceed  the  amount  of  capi- 
tal stock  issued.  In  Great  Britain  the  limit  for  public  utilities  is 
generally  less  iJian  50  per  cent  of  the  capitalization.  Prance  allows 
about  one  half  for  railroad  companies.  It  is  evident  from  a  bond- 
holder's standpoint,  the  more  money  contributed  by  the  stockholders 
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the  greater  is  the  security  and  the  less  is  the  risk  of  default  in  in- 
terest. 

In  Ee  Mid-Crosstown  R.  Co.  5  P.  S.  C.  B.  (Ist  Dist.  N.  Y.)  22 
(1914),  it  is  said:  "It  would  be  absurd  to  authorize  bonds  to  be 
issued  in  excess  of  the  amount  upon  which  the  property  will  regu- 
larly and  with  reasonable  certainty  earn  interest  after  paying  all 
operating  charges,  including  reserves  for  depreciation,  etc.,  and  amor- 
tization payments.  To  do  so  would  be  to  invite  foreclosure  and  re- 
organization. It  is  customary  for  banking  houses  of  standing  and 
repute  to  go  further,  and  insist  that  interest  payments  shall  not  ex- 
ceed one  half  or  two  thirds  of  the  net  earnings  after  paying  the 
charges  above  mentioned." 

It  is  the  policy  of  the  California  Commission  in  case  of  a  new 
enterprise  not  to  permit  the  issue  of  bonds  of  a  face  value  up  to  the 
entire  value  of  the  property.  Re  San  Diego,  R.  &  L.  A.  R.  Co.  1 
Cal.  R.  C.  R.  888  (1912). 

Where  the  value  of  a  gas  plant  would  not  exceed  $40,948,  the 
Commission  refused  to  allow  a  bond  issue  for  more  than  $33,000. 
Re  Central  California  Gas  Co.  1  Cal.  R.  C.  R.  135  (1912). 

In  Re  Southern  Counties  Gas  Co.  1  Cal.  R.  C.  R.  733  (1912),  the 
Commission  was  not  inclined  to  approve  of  a  bond  issue  in  excess  of 
what  was  voluntarily  agreed  upon  by  the  parties  under  the  con- 
ditions of  the  mortgage,  and  authorized  the  issue  subject  to  the  con- 
ditions of  the  mortgage.  The  mortgage  limited  the  amount  of 
bonds  the  company  might  issue  to  75  per  cent  of  the  moneys  actu- 
ally expended  for  construction,  improvements,  etc.,  and  further 
provided  that  additional  bonds  could  be  issued  only  when  the  net 
earnings  of  the  company  were  one  and  one  and  a  half  times  the 
interest  charges  on  the  outstanding  bonds,  plus  th^  interest  charges 
on  the  bonds  proposed  to  be  issued. 

In  Re  Torrance  Water,  Light  &  P.  Co.  3  Cal.  R.  C.  R.  361  (1913), 
the  applicant  asked  permission  for  an  issue  of  bonds  to  purchase  a 
water  system  which  would  provide  a  margin  of  property  over  face 
of  outstanding  bonds  of  only  about  12  per  cent.  Commissioner  Ed- 
gerton  said :  "Ordinarily,  the  Commission  has  insisted  upon  a  great- 
er margin  of  property  over  face  of  bonds  than  would  here  result,  and 
1  see  nothing  in  this  situation  which  would  justify  the  issuance  of 
more  securities  upon  this  property  than  it  can  safely  carry.  .  .  . 
Keeping  in  view  the  fact  tiiat  these  gentlemen  constoicted  the  water 
system  with  the  primary  purpose  of  increasing  the  value  of  the 
land  which  they  had  purchased  and  subdivided  with  the  view  of  es- 
tablishing a  city  or  town  thereon,  because  it  is  apparent  that  with- 
out a  water  system  to  supply  people  with  water  no  considerable  sales 
of  land  could  be  made,  it  seems  no  injustice  to  insist  upon  a  reduc- 
tion in  the  amount  of  bonds  asked  for,  so  that  there  will  at  least  be 
a  margin  of  20  per  cent  value  of  property  over  face  of  bonds,  and  to 
P.U.R.1916B. 
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allow  an  additional  amount  of  stock  to  represent  the  equity  in  the 
property  after  deducting  bonded  indebtedness/^ 

In  Ee  San  Jose  Terminal  R.  Co.  1  Cal.  K.  C.  R.  708  (1912), 
the  applicant  alleged  that  it  needed  $487,500  to  put  into  its  prop- 
erty, and  asked  authority  for  a  bond  issue  of  the  face  value  of  $650;- 
000,  claiming  that  it  had  a  safe  margin  of  security  in  its  right  of 
way.  The  Commission  did  not  consider  the  right  of  way  worth  more 
than  $50,000.  Thelen,  Commissioner,  said:  "I  am  of  the  opinion, 
after  a  careful  consideration  of  all  the  facts,  including  the  fact  that 
this  is  a  new  enterprise  where  success  is  uncertain,  that  the  Commis- 
sion cannot  safely  authorize  an  issue  of  bonds  having  a  face  value  in 
excess  of  $400,000  on  this  proposed  expenditure  of  $487,500  and 
the  existing  property.  If  applicant  nets  on  these  bonds  the  minimum 
price  of  80,  it  will  secure  therefrom  $320,000,  leaving  a  balance  of 
$167,500  to  be  raised  in  some  other  way.  The  Commission  will  leave 
to  applicant  the  preparation  of  a  plan  to  secure  these  additional 
funds.  In  my  judgment,  at  least,  half  of  these  funds  should  be 
passed  into  applicant's  treasury  in  cash  before  any  bonds  are  per- 
mitted to  issue.  This  will  give  a  reasonable  assurance  that  the  enter- 
prise will  go  ahead,  that  a  proper  margin  between  the  value  of  the 
property  and  the  face  value  of  outstanding  bonds  will  be  preserved, 
and  that  the  enterprise  will  not  be  dropped  after  a  portion  only  of 
the  bonds  have  been  sold  and  their  proceeds  invested.  I  recommend 
that  before  applicant  be  permitted  to  issue  any  bonds  it  shall  have 
secured  and  placed  in  its  treasury  by  methods  satisfactory  to  this 
Commission  the  sum  of  $85,000  of  new  money,  which  money  shall 
go  into  the  property  for  the  purposes  for  which  bonds  are  herein 
authorized.** 

The  Commission  holds  that,  where  a  bond  issue  of  less  than  the 
value  of  the  property  to  be  acquired  from  the  proceeds  is  authorized, 
the  difference  necessary  to  be  added  in  order  to  produce  the  prop- 
erty should  ordinarily  be  raised  from  the  sale  of  common  stock  the 
holders  of  which  have  no  promise,  implied  or  otherwise,  that  they 
will  not  participate  in  any  amount  of  dividends.  Re  Central  Cali- 
fornia Gas  Co.  1  Cal.  R.  C.  R.  661  (1912). 

Where  an  applicant  is  only  permitted  to  issue  bonds  representing 
75  per  cent  of  the  additions  to  property,  there  remains  25  per  cent 
of  money  expended  in  property  which  cannot  be  obtained  from  the 
sale  of  bonds,  and  this  sum  should  be  provided  from  a  sale  of  stock. 
Re  Southern  California  Edison  Co.  3  Cal.  R.  CR.  19  (1913).  But 
the  rule  cannot  always  be  rigidly  adhered  to,  and  this  is  especially 
so  in  the  case  of  extension  and  betterments.  In  Re  Oakland,  A.  &  E. 
R.  Co.  3  Cal.  R.  C.  R.  24,  Commissioner  Loveland  said:  The 
Commission  must  take  the  situation  as  it  finds  it,  although  it  might 
not  be  such  as  it  would  have  authorized  in  the  first  instance.  An 
issue  of  $1,000,000  was  authorized  where  expenditure  would  serve 
P.U.R.1916B. 
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to  unite  the  various  portions  of  tiie  properly  and  place  them  on  a 
basis  where  they  can  become  revenue  producing  to  their  maximum 
degree,  but  the  company  was  required  to  raise  from  stock  such  money 
as  may  be  necessary  to  take  care  of  any  deficit  accruing  from  earl; 
periods  of  operation. 

In  Ee  Crisfield  Light  &  P.  Co.  2  Md.  P.  S.  C.  R.  303  (1911), 
the  Commission  said :  "The  Commission  would  as  a  rule  insist  upon 
an  issue  of  stock  in  an  amount  at  least  equal  to  the  issue  of  Louds. 
In  the  presottt  case,  however,  it  is  represented  that  certain  arrange- 
ments for  financing  the  company  had  been  made  before  the  parties 
knew  of  the  existence  of  the  Commission,  by  which  provision  was 
made  for  an  issue  of  $30,000  of  bonds,  and  that  extensions  of  the 
plant  will  be  provided  for  out  of  issues  of  stock  which  will  eventually 
equal  the  amount  of  the  outstanding  bonds.  Moreover,  the  mort- 
gage provides  for  a  sinking  fund  and  the  redemption  of  the  bonds 
at  the  expiration  of  ten  years.  Under  the  peculiar  circumstances 
of  the  case,  therefore,  the  Commission  will  make  an  order  authoriz- 
ing the  issue  of  capital  stock  in  the  amount  of  $20,000  and  the  issue 
of  bonds  in  the  amount  of  $30,000,  in  each  case  at  the  par  value  of 
the  respective  issues.'* 

In  Re  Pacific  Gas  &  E.  Co.  2  Cal.  R.  C.  R.  931  (1913),  Commis- 
sioner Loveland  said :  "As  a  matter  of  general  policy,  I  am  strongly 
of  the  belief  that  public  utility  corporations  should  finance  addi- 
tions and  betterments  both  through  bonds  and  stock.  In  cases  in 
which  a  corporation  has  an  unusually  large  imbonded  equity  it  may 
be  the  part  of  wisdom  to  issue  bonds  for  the  full  amount  of  new 
construction.  Where  such  is  not  the  case,  however,  and  a  merely 
normal  relationship  exists  between  outstanding  bonds  and  the  value 
of  the  property,  I  believe  utilities  should  be  encouraged  to  raise 
their  additional  funds  partly  from  bonds  and  partly  from  stock.'' 

The  New  York  Public  Service  Commission,  Second  District,  has 
authorized  extensions  to  be  financed  by  bond  issues,  although  con- 
demning the  practice  as  unsound. 

In  Re  Hudson  River  &  E.  Traction  Co.  3  P.  S.  C.  R.  (2d  Dist. 
N.  Y.)  172  (1911),  although  the  Commission  authorized  an  issue 
of  bonds  to  tiie  full  amount  of  the  estimated  cost  of  construction 
and  extension  of  a  railroad,  it  disapproved  of  the  practice,  saying: 
"It  must  distinctly  disavow  in  this  case  any  responsibility  to  the 
purchasers  of  the  bonds  as  to  the  earning  power  of  this  road,  or  as 
to  the  probability  or  possibility,  even,  of  the  road  paying  its  fixed 
charges.  The  directors  must  assume  the  sole  responsibility  of  putting 
out  upon  the  world  these  securities  and  of  inducing  people  who  have 
not  studied  the  subject  to  invest  their  money.  People  who  do  in- 
vest their  money  in  these  bonds  must  make  their  own  calculations 
as  to  their  worth  and  as  to  the  probability  of  their  being  worth  the 
sum  paid  for  them.  The  Commission  cannot  undertake  in  this 
P.U.R.1916B. 
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case  to  act  as  gnardian  for  them,  and  the  authorization  of  these 
bonds  by  the  Commission  must  not  be  understood  by  anyone  that  the 
Commission  considers  them  a  safe  and  prudent  investment/' 

See  also  on  the  question  of  the  proportion  of  bonds  to  stock,  Be 
Fresno  Interurban  E.  Co.  P.TT.R.1915A,  787;  Ee  South  Los  Angeles 
Water  Co.  P.U.R.1915B,  38;  Re  Black  Stream  Electric  Co.  P.UJl. 
1915C,  361;  Re  Fresno  Interurban  R.  Co.  P.tr.R.1915D,  347,  and 
Re  North  Yarmouth  Water  Co.  P.U.R.1916E,  109. 

For  statutory  provisions  limiting  capitalization  upon  the  consoli- 
dation or  merger  of  utilities,  see  note  P.U.R.1915C,  1071, 


lif  AINE  PUBIilC  UTILITIES  COMMISSION. 

IN  RE  SOMERSET  FARMERS'  CO-OPERATIVE 
TELEPHONE  COMPANY. 

[Docket  No.  U-98.] 

Security    iamiea -^  I^rpose -^  Bxtensiona    hy    eo'Operative    telephone 
company. 

The  issuance  of  stock  by  a  co-operative  telephone  company  to 
qualify  future  applicants  under  rules  limiting  service  to  stockholders, 
and  providing  for  the  sale  of  stock  to  meet  the  cost  of  extenslMis  and  for 
the  assessment  of  expenses  against  subscribers,  is  oonsistent  with  the 
public  welfare. 

[January  25,  1916.] 

Application  of  the  Somerset  Farmers'  Co-operative  Telephone 
Company  for  authority  to  issue  capital  stock  at  par  for  extension 
of  lines  to  new  subscribers  and  the  purchase  of  equipment ;  grant- 
ed. The  order  was  qualified  so  as  to  keep  the  case  subject  to  re- 
view at  reasonable  intervals,  since  it  was  intended  to  issue  stock 
only  for  subscribers  and  over  a  long  period  of  time,  within  which 
substantial  changes  might  take  place. 

Appearances:  Frank  L.  Ames,  business  manager,  for  peti- 
tioner. 

By  the  Commission:  Petition  by  The  Somerset  Farmers'" 
OcK)perative  Telephone  Company,  a  telephone  utility  incorpo- 
rated under  the  general  law,  for  authority  to  issue  capital  stocky 
at  par,  for  the  extension  of  its  lines  and  the  purchase  of  equips 
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ment.  Notice  ordered,  and  proved.  Hearing  at  Augusta,  Janu- 
ary 18,  1916. 

This  corporation  has  an  authorized  capital  stock  of  $20,000, 
divided  into  2,000  shares  of  the  par  value  of  $10  each.  Thirteen 
hundred  and  fourteen  shares  have  been  issued  and  are  now  out- 
standing, 1,137  as  regular  certificates  and  17^7  as  receipts  or 
certificates  for  certificates;  or,  as  the  company  reports  them, 
1,137  assessable  and  177  nonassessable  shares,  the  significance 
of  which  distinction  will  appear  below. 

Under  the  rules  of  the  corporation  no  person  may  own  more 
than  two  shares  of  capital  stock,  and  each  stockholder  may  con- 
nect with  the  company's  lines  as  many  telephones  as  he  owns 
shares, — and,  under  conditions  not  pertinent  here,  additional  in- 
stniments.  The  subscriber  furnishes  his  own  instrument,  the 
company  owning  none  except  for  pay  stations.  The  payment  for 
stock  is  intended  to  reimburse  the  company  for  the  extensions  re- 
quired to  make  the  connections.  So  long  as  a  stockholder  con- 
tinues to  be  a  subscriber,  he  is  assessed  quarterly  a  fixed  sum  as 
his  proportional  part  of  the  operating  and  other  current  expenses 
of  the  company.  These  assessments  are  the  rates  he  pays,  and  he 
is  called  an  assessable  stockholder.  If  he  ceases  to  be  a  sub- 
scriber, his  stock  becomes  nonassessable,  and  so  continues  until 
it  is  again  represented  by  a  telephone  in  use. 

The  company's  statement  as  of  December  13,  1915,  shows  no 
funded  debt,  and  current  liabilities  of  only  $920.59.  It  dis- 
closes cash  on  hand  amounting  to  $3,728.18,  and  on  the  date  of 
its  annual  return,  June  30,  1915,  it  had  accumulated  a  deprecia- 
tion reserve  of  $3,597.02, 

It  now  asks  authority  to  issue  further  shares  of  stock  as  they 
may  be  required  to  qualify  future  applicants  to  become  takers 
of  its  service  under  the  rules  already  explained.  This  appears 
to  be  consistent  with  public  welfare,  but  inasmuch  as  it  is  in- 
tended to  issue  stock  only  in  this  maimer  and  over  a  long  period 
of  time,  within  which  substantial  changes  might  take  place,  the 
order  will  be  qualified  so  as  to  keep  the  case  subject  to  review  at 
reasonable  intervals. 

Now,  therefore,  after  public  notice  and  proof  thereof,  and 
public  hearing  on  the  application  of  the  Somerset  Farmers'  Co- 
operative Telephone  Company  for  authority  to  issue  securities, 

P.U.R.1916B. 
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being  U  'No.  98  on  the  docket  of  this  Commission,  it  is  ordered, 
adjudged,  and  decreed — 

1.  That  the  sum  of  the  capital  to  be  secured  by  the  issue  of 
said  stock  is  required  in  good  faith  for  purposes  enumerated  in 
§  35,  chapter  129,  Public  Laws  of  1913,  as  amended; 

2.  That  the  Somerset  Farmers'  Co-operative  Telephone  Com- 
pany be,  and  it  is  hereby,  authorized  to  issue  and  sell  at  par  its 
capital  stock  not  already  issued,  to  wit,  not  exceeding  686  shares 
of  the  par  value  of  $10  per  share,  not  exceeding  two  shares  to  any 
one  person,  the  proceeds  thereof  to  be  used  only  for  the  extension 
of  its  telephone  system  and  the  purchase  of  additional  equipment, 
but  not  for  replacement  or  renewals,  and  for  such  other  purposes 
as  may  be  authorized  by  this  Commission;  provided,  however, 
that  this  order  shall  cease  to  be  of  any  effect  after  the  1st  day  of 
January,  1917,  unless  extended  by  the  Public  Utilities  Commis- 
sion with  or  without  notice  and  public  hearing,  such  order  of  ex- 
tension to  be  effective  only  when  recorded  in  the  manner  in  which 
this  order  is  required  by  law  to  be  recorded. 

3.  Said  petitioner  shall  report  to  this  Commission  in  detail, 
supported  by  the  affidavit  of  one  of  its  principal  officers,  within 
ten  days  after  it  shall  have  issued  ten  shares  of  said  stock  and 
every  multiple  thereof. 

Given  under  the  hand  and  seal  of  the  Public  Utilities  Commis- 
sion, at  Augusta,  this  25th  day  of  January,  a.  d.  1916. 

Public  Utilities  Commission  of  Maine,  Benj.  F.  Cleaves,  Wm. 
B.  Skelton,  and  Chas.  W.  Mullen. 


BiARTIiANB  PUBLIC  SERVICE  COMT^nSSION. 

CHARLES  C.  FULTON  COMPANY 

V, 

EASTERN  SHORE  DEVELOPMENT  STEAMSHIP 
COMPANY. 

[Case  No.  1051;  Order  No.  2681.] 

CommisMan  —  Jurisdiction  —  SteantaUips  —  Cotnmon  carriers, 

1.  A  steamship  company  is  subject  to  the  jurisdiction  of  t]^e  Mary- 
land Commission,  since  it  is  a  common  carrier  within  the  meaning  of 
such  term  in  the  Public  Service  Commission  law. 
P.U.R.11)16B. 
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DiscHnnination  —  Service  —  Steamships  —  Transportation      of      netM^ 
papers -^  Private  charter. 

2.  A  contract  by  a  Bteamship  company  for  the  exclusive  transpor- 
tation of  a  particular  newspaper  on  an  early  boat,  for  distribution  from 
the  point  of  destination,  is  an  unreasonable  discrimination  against  a 
rival  newspaper  which  has  no  other  traffic  facilities  for  early  distribu- 
tion, although  the  contract  may  be  a  private  charter. 

Discrimination  —  Service  —  Steamships  —  Transportation      of      news* 
paper '^  Duplication  of  service. 

3.  Unreasonable  discrimination  against  a  newspaper  by  the  exclu- 
sive transportation  of  a  rival  newspaper  on  an  early  boat  is  not  avoided 
by  an  offer  to  supply  another  boat,  where  this  would  lead  to  a  further 
charge  that  one  patron  had  been  furnished  the  faster  boat* 

Rates  —  Steamships  —  Newspapers  —  Equity  —  MtUDim'* 

4.  A  publisher,  on  being  permitted  by  the  Commission  to  have  his 
newspaper  transported  on  the  same  boat  that  formerly  transported  a 
rival  newspaper  under  an  exclusive  contract,  will  be  required,  under  the 
principle  that  he  who  seeks  equity  must  do  equity,  to  pay  an  equal 
rate. 

[February  8,  1916.] 

Complaint  by  the  publishers  of  the  Baltimore  American  that 
the  Eastern  Shore  Development  Company  refuses  to  carry  its 
Sunday  edition  on  the  early  boat  from  Annapolis  to  Claiborne 
on  which  it  carries,  under  an  exclusive  contract,  the  Baltimore 
Sun,  for  distribution  on  the  Eastern  Shore  of  Maryland.  The 
contract  was  held  to  be  unreasonable  discrimination  against  the 
complainant,  and  it  was  ordered  that,  if  respondent  elected  to 
continue  the  boat,  any  newspaper  could  contract  for  carriage  at 
the  rate  of  $15  for  each  shipment  of  3,000  pounds  or  less  in 
weight  and  50  cents  for  each  100  pounds  in  excess;  and  that  if 
the  arrangement  was  not  accepted  within  thirty  days  by  more 
than  one  publisher,  the  respondent  would  be  free  to  make  an 
exclusive  contract  for  six  months,  and  continue  the  same  subject 
to  the  approval  of  the  Commission. 

Timanus,  Commissioner:  The  complaint  in  this  case  involves 
the  question  of  discrimination  in  the  rendition  of  service  by  a 
common  carrier. 

On  July  22,  1915,  the  A.  S.  Abell  Company,  publishers  of 
the  Baltimore  Sun,  entered  into  a  contract  with  the  respondent 
company  as  follows: 

"This  agreement,  made  this  22d  day  of  July,  1915,  between 
the  A.  S.  Abell  Company  of  Baltimore  city,  st^te  of  Maryland, 

P.U.R.1916B. 
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and  the  Eastern  Shore  Development  Steamship  Company  of 
Annapolis,  Maryland. 

"Witnesseth,  That  for  and  in  consideration  of  the  sum  of 
eighteen  dollars  ($18)  for  each  Sunday's  service,  the  Eastern 
Shore  Development  Company  will  receive  at  Annapolis  each 
Sunday  morning  from  the  Washington,  Baltimore,  &  Annapolis 
Railway  Company,  or  the  Annapolis  Short  Line  Electric  Rail- 
way Company,  and  carry  across  to  Claiborne  (when  in  the  judg- 
ment of  the  Eastern  Shore  Development  Steamship  Company  the 
iveather  permits  of  the  tarip),  all  the  Sunday  Suns  intended  for 
Eastern  Shore  distribution  for  the  period  of  six  months  from 
^ate. 

"That  either  party  reserves  the  right  to  terminate  this  agree- 
ment upon  giving  sixty  days'  notice  in  writing  to  the  other  party. 

"That  it  is  agreed  between  the  parties  hereto  that  no  charge  is 
to  be  made  by  the  Eastern  Shore  Development  Steamship  Com- 
pany to  the  A.  S.  Abell  Company  for  any  Sunday  when  above- 
indicated  service  is  not  rendered  by  the  steamship  company. 

"For  the  period  mentioned  above,  this  transportation  service 
in  the  above  consideration  is  to  be  exclusive^  and  no  competing 
newspapers  are  to  be  handled  by  the  said  steamship  company  on 
this  trip. 

"The  Eastern  Short  Development  Steamship  Company  agrees 
to  use  the  steamer  Texas  or  Mermaid,  or  some  other  boat  capable 
of  making  the  trip  in  two  hours  or  less,  when  the  trip  can  be 
made,  leaving  upon  the  arrival  of  the  W.  B.  &  A.  train  or 
Annapolis  Short  Line  Electric  Company  with  Sunday  Suns  at 
Annapolis  each  Sunday  morning. 

"This  agreement  is  effective  beginning  vTith  the  Sunday  issue 
of  July  25,  1916. 

The  Eastern  Shore  De.  St.  Co. 

Witness  A.  P.  Henry  B.  A.  Binn,  V.  Pres. 

The  A.  S.  Abell  Company 

Witness  A.  P.  Henry  Per  C.  H.  Jackson." 

As  will  be  seen,  the  effect  of  this  contract  was  to  enable  the 
r.C.K.i»i6B. 
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publishers  of  the  Baltimore  Sun  to  get  their  Sunday  edition,  to 
Claiborne  at  an  early  hour  in  the  morning,  from  which  point  the 
evidence  shows  the  papers  were  distributed  to  various  portions  of 
the  Eastern  Shore  of  Maryland  by  automobile.  It  was  shown  at 
the  hearing  that  the  purpose  of  the  publishers  of  the  Sun  •  in 
entering  into  this  arrangement  was  to  enable  them  to  compete  on 
the  Eastern  Shore  with  the  Philadelphia  Sunday  papers  which 
were  delivered  by  rail  at  an  early  hour,  and  that  there  were  in  the 
neighborhood  of  four  thousand  copies  of  the  Sunday  Sun  dis- 
tributed by  way  of  Claiborne  in  the  manner  above  stated.  The 
evidence  also,  showed  that  there  was  no  other  way  under  existing 
traffic  facilities  by  which  Sunday  morning  papers  published  in 
Baltimore  could  be  distributed .  on  the  Eastern  Shore  before  2 
p.  M.  Sunday. 

The  complainants,  publishers  of  the  Baltimore  American, 
showed  that  they  had  made  application  to  the  respondent  to 
transport  their  Sunday  morning  edition  to  Claiborne  on  the  boat 
carrying  the  Sunday  morning  edition  of  the  Sun,  but  that  the 
respondent  refused  to  transport  the  American  on  this  boat,  con- 
tending that  its  ari;angement  with  the  publishers  of  the  Sun  was 
virtually  a  private  chartering  of  the  boat  referred  to  in  the  above 
contract,  and  expressly  precluded  the  carrying  of  any  other  news- 
paper thereon. 

It  will  thus  be  seen  that  the  clear  question  is  raised  whether  or 
not  a  common  carrier  can  lawfully  make  and  carry  out  an 
arrangement  of  this  kind  to  the  advantage  of  one  member  of  the 
general  public  and  disadvantage  of  another  engaged  in  the  same 
business.  The  evidence  shows  that  the  above  contract,  which  by 
its  terms  expired  January  25,  1916,  has  never  been  renewed  in 
terms,  but  that  the  same  arrangement  has  since  been  continued 
by  the  tacit  agreement  of  the  parties  to  such  contract,  and  that 
it  is  proposed  to  renew  the  same  if  it  be  held  lawful  so  to  do. 

[1]   We  have  stated  that  the  respondent  is  a  common  carrier. 

That  it  is  within  the  definition  of  a  common  carrier  within  the 

meaning  of  the  Public  Service  Commission  law  of  Maryland 

will  clearly  appear  by  reference  to  that  portion  of  §  1  of  such 

law  which  defines  that  term.     As  such  the  respondent  is  subject 

to  the  jurisdiction  of  this  Commission,  and  that  jurisdiction  has 

been  acknowledged  by  the  respondent  on  a  number  of  occasions, 
P.U.R.1916B. 
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more  particularly  by  the  filing  of  its  annual  reports  as  required 
by  law  and  by  the  filing  of  divers  schedules  of  rates  by  it  with 
the  Commission  from  time  to  time. 

[2,  3]  That  the  respondtot  holds  itself  out  as  a  common  car- 
rier, willing  and  able  to  transport  newspapers  in  bulk,  is  shown 
by  a  provision  in  its  tariff  schedule  No.  60,  filed  September  17, 
1914,  reading  as  follows: 

"Newspapers  in  bundles  will  be  transported  between  stations 
on  this  company's  lines,  shown  herein,  at  twenty-five  cents  (25c) 
per  one  hundred  (100)  pounds  when  shipped  daily,  and  fifty 
cents  (50c)  per  one  hundred  pounds  (100)  when  shipped  less 
frequently/* 

Section  16  of  the  Public  Service  Commission  law  provides  in 
part  as  follows : 

"No  conmion  carrier  shall  make  or  give  any  undue  or  unreason- 
able preference  or  advantage  to  any  person  or  corporation,  or 
to  any  locality,  or  to  any  particular  description  of  traffic  i^  a^^y 
respect  whatsoever,  or  subject  any  particular  person  or  corpora- 
tion, or  locality,  or  any  particular  description  of  traffic  to  any 
prejudice  or  disadvantage  in  any  respect  whatsoever/'  [1  Md. 
Anno.  Code,  p.  729], 

In  the  case  of  Gillette  v.  United  R.  &  Electric  Co.  1  Md.  P.  S. 
C.  page  227,  this  Commission  held  that  the  above  provision  did 
not  prohibit  all  discrimination ;  that  to  be  unlawful  the  discrimi- 
nation must  be  unjuat  and  unreasonable ;  that  the  law  only  pro- 
hibits "undue  or  unreasonable  preference  or  advantages,"  and 
requires  charges  to  be  the  same  for  all  like  and  contemporaneous 
service  under  the  same  or  similar  conditions.  This  case  involved 
the  question  of  street  railway  fare,  but  the  same  principle  holds 
in  the  case  of  service  rendered  or  refused  to  be  rendered  by  a 
common  carrier.  In  general  it  can  be  said  that  a  common  car- 
rier has  no  right  to  accept  freight  of  a  certain  kind  and  character 
from  one  person  and  transport  the  same  for  hire,  and  at  the  same 
time  refuse  to  accept  and  transport  other  freight  of  the  same 
kind  and  character  from  another  person.  But  this  rule  is  not 
absolute  in  all  cases,  and  before  it  can  be  literally  and  strictly 
enforced  it  must  affirmatively  appear  that  the  apparent  discrimi- 
nation is  "undue  or  unreasonable,"  under  all  the  circumstances 
of  the  case. 

P.U.R.1916B. 
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At  the  hearing  in  this  case  it  was  contended  on  the  part  of 
the  complainant  that  the  respondent's  refusal  to  transport  its 
Sunday  morning  edition  on  the  same  boat  with  the  Sunday  morn- 
ing edition  of  the  Sun  was  a  clear -case  of  discrimination  with- 
out qualifying  circumstances  of  any  kind.  On  the  part  of  the 
respondent  it  was  contended  with  equal  zeal  that  ihe  above  ar- 
rangement between  itself  and  the  publishers  of  the  Sun  was 
exactly  analogous  to  the  case  of  an  individual  who  charters  a 
private  car  or  train  of  a  railroad  company,  it  being  also  asserted 
4;hat  if  the  respondent  was  prohibited  from  continuing  this  ar- 
rangement the  early  boat  would  be  withdrawn. 

While  nearly  all  questions  of  discrimination,  either  as  to  rates 
of  charge  or  service,  appear  at  first  blush  to  involve  questions  of 
merely  individual  rights,  a  Public  Service  Commission  is  not 
always  justified  in  viewing  them  simply  as  such.  A  common 
carrier  is  engaged  essentially  in  a  public  business,  and  while  its 
immediate  dealings  are  in  nearly  all  cases  with  individuals,  the 
effect  of  those  dealings  is  ultimately  upon  the  public  as  a  whole. 
Thus  goods  are  transported  under  a  contract  between  an  individ- 
ual and  the  carrier,  but  they  are  seldom  transported  for  the  sole 
benefit  of  the  individual  who  is  a  party  to  such  contract  When 
the  goods  have  been  transported  they  are  as  a  rule  distributed 
broadcast  among  the  general  public,  and  the  general  public  is  thus 
benefited  to  a  greater  or  less  degree  by  the  contract  made  between 
such  individual  and  the  carrier.  So,  in  the  case  of  the  transpor- 
tation of  a  person.  Few  indeed  are  they  who  take  a  railroad  train 
to  go  on  a  journey,  only  to  turn  around  and  come  back  immedi- 
ately without  dealing  with  persons  at  the  other  end.  And  so 
with  every  branch  of  the  work  of  a  conmion  carrier.  Common 
carriage  is  merely  one  branch  of  commerce,  and  conunerce  in  one 
sense  means  the  intermingling  of  individuals  forming  the  public, 
cither  directly  in  person  or  indirectly  through  the  exchange  of 
commodities.  It  is  a  function  of  a  Public  Service  Commission 
to  encourage,  and  not  unduly  to  restrict,  such  commerce. 

Hence,  in  determining  this  case  we  would  not  feel  justified 
in  viewing  it  merely  as  a  controversy  between  two  rival  news- 
papers. Nor  would  we  be  justified  in  viewing  it  merely  as  a 
controversy  between  the  complainant  and  the  respondent  In 
the  former  case,  practically  the  whole  people  of  the  Eastern 
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Shore  of  Maryland  are  interested  in  that  the  prompt  and  efficient 
dissemination  of  news  of  public  interest  is  one  of  the  most  im- 
portant branches  of  commercd.  In  the  latter  case  the  public  at 
large  is  interested  through  its  general  interest  in  the  welfare  of 
the  respondent,  which,  as  stated,  is  a  common  carrier,  and  is 
engaged  in  a  valuable  public  service  of  benefit  to  the  whole  people 
of  the  state.  And  to  the  extent  that  our  ruling  in  this  matter  may 
affect  its  welfare,  the  whole  people  of  the  state  are  interested. 
These  are  some  of  the  things  which  are  meant  when  we  state  that 
discrimination,  in  order  to  be  imlawful,  must  •be  undue  and 
unreasonable  under  all  the  circumstances  of  the  case. 

The  evidence  in  this  case  shows  that  the  respondent  receives 
the  sum  of  $18  for  each  Sunday  morning  trip  made  under  the 
above  agreement,  that  in  addition  it  receives  a  trifling  revenue 
from  occasional  passengers  carried  on  this  trip,  and  a  further 
trifling  revenue  from  passengers  and  freight  carried  on  the  re- 
turn trip.  The  actual  operating  expenses,  exclusive  of  allowances 
for  depreciation,  overhead  expenses,  etc.,  is  shown  to  be  approxi- 
mately $15.  It  is  shown  that  if  this  trip  were  not  made,  the 
boat  referred  to  in  the  above  contract  would  lie  idle,  with  the 
result  that  the  respondent  company  would  lose  this  small  amount 
of  revenue,  and  the  people  of  the  Eastern  Shore  of  Maryland 
would  be  unable  to  get  the  Baltimore  Sun  until  comparatively 
late  Sunday  afternoon.  Reference  to  the  evidence  and  to  the 
annual  reports  of  the  respondent  filed  with  the  Commission  would 
indicate  that  the  trip  in  question  is  one  of  the  most  profitable 
regulat  runs  made  by  this  company,  its  operating  expenses 
frequently  being  in  excess  of  its  operating  receipts,  the  company 
no  doubt  standing  this  loss  in  the  early  stages  of  the  enterprise 
in  the  hope  of  recouping  such  losses  after  its  service  has  become 
well  established. 

From  the  above  considerations  alone,  it  would  necessarily 
follow  that  the  Commission  would  naturally  be  reluctant  to  dis- 
approve an  arrangement  of  this  kind  upon  the  ground  of  a  merely 
technical  discrimination. 

But  we  do  not  regard  the  discrimination  in  this  case  as  only 
technical.  We  feel  that  it  is  substantial,  material,  and,  in  the 
language  of  the  statute,  in  a  sense,  "undue  and  unreasonabla*' 

We  cannot  agree  with  counsel  for  the  respondent  that  the  case 

P.U.R.1916B. 
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is  analogous  to  that  of  an  individual  who  charters  a  private  train 
on  a  steam  railroad,  even  when  this  contention  is  coupled  with 
the  offer  on  the  part  of  the  oompaliy  to  charter  another  boat  for 
the  use  of  the  publishers  of  the  American  upon  the  same  terms  aa 
those  made  with  the  publishers  of  the  Sun. 

Every  privately  chartered  railroad  train,  just  as  every  through 
train  which  is  not  permitted  to  stop  at  way  stations  on  the  road, 
involves  to  a  greater  or  less  degree  a  discrimination  against  some 
members  of  the  general  public  But  unless  abused  by  being  car- 
ried to  extremes,  such  instances  of  discrimination  are  not  unlaw- 
ful, for  the  reason  that  they  are  not  "undue  or  unreasonable." 

In  this  case,  however,  we  find  a  common  carrier  operating 
some  six  or  seven  small  vessels  propelled  by  gasolene  motors, 
no  two  of  which  vessels,  in  all  probability,  run  at  precisely  the 
same  rate  of  speed.  On  the  other  hand,  we  find  two  large  rival 
newspapers,  both  anxious  to  get  their  publications  to  a  certain 
point  on  the  Eastern  Shore  of  Maryland  at  the  earliest  hour 
Sunday  morning  reasonably  possible.  The  company  makes  a 
contract  with  the  publishers  of  one  of  these  papers  under  which 
it  undertakes  to  transport  such  paper  across  the  Chesapeake  bay 
for  a  consideration  which  is  evidently  deemed  ample  by  it.  A 
provision  in  this  contract  prohibits  the  company  carrying  any 
other  paper  on  the  same  boat.  Consequently  as  a  way  out  of  the 
dilemma,  the  company  proposes  to  charter  the  second  paper 
another  boat.  Speed,  in  both  cases,  would  no  doubt  be  held  to  be " 
the  essence  of  the  contract.  Consequently,  in  addition,  to  the 
more  or  less  ludicrous  feature  of  these  two  boats,  fully  equipped 
and  manned,  each  carrying  a  comparatively  small  bundle  of 
newspapers,  plowing  their  respective  ways  toward  a  common 
goal  through  the  dark  waters  of  the  Chesapeake  at  the  early  hour 
of  2  A,  M.,  we  would  in  all  likelihood  be  met  after  the  first  trip 
by  a  further  charge  of  discrimination  in  that  one  or  the  other  of 
these  patrons  had  been  furnished  the  faster  boat.  Hence  the 
suggestion  that  the  respondent  charter  the  publishers  of  the 
American  a  second  boat,  while  made  in  all  seriousness  and  earn- 
estness, does  not  appeal  to  this  Commission  as  the  solution  of  this 
particular  difficulty. 

We  feel,  in  short,  that  the  question  is  one  to  be  solved  along 
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the  lines  of  common  sense  rather  than  along  the  lines  of  a  highly 
technical  legal  inquiry. 

From  the  legal  aspects,  we  feel  that  the  discrimination  exists^ 
and  that  it  is  undue  and  unreasonable  under  all  the  circumstan^;es . 
of  the  case. 

[4]  But  we  further  feel,  in  common  with  the  principle  which 
actuates  courts  of  equity  in  this  state,  that  he  who  seeks  equity 
Bhould  do  equity,  and  that  it  would  be  unfair  and  unjust  in  the 
€xtreme  to  permit  the  complainant  to  profit  at  the  expense  of  the 
A.  S.  Abell  Company,  and  reap  the  benefit  of  Ae  enterprise  of 
the  latter  without  bearing  its  fair  share  of  the  cost  and  expense 
thereof. 

The  evidence  at  the  hearing  shows  that  tlie  A.  S.  Abell  Com- 
pany's shipment  on  this  boat  every  Sunday  morning  -approxi- 
mates  3,000  pounds.  The  business  manager  of  the  complainant 
testified  that  he  anticipated  the  shipment  of  his  paper  would 
approximate  the  same  wei^t.  The  schedule  of  the  company 
hereinbefore  referred  to  shows  that  its  rate  of  charge  for  news- 
papers in  bulk  when  shipped  weekly  is  50  cents  per  hundred 
pounds.  Consequently  if  both  shipments  were  made  on  this  boat, 
both  papers  would  be  accommodated,  and  the  company  would 
receive  a  gross  revenue  of  not  less  than  $30  per  trip  as  against  its 
present  revenue  of  $18  per  trip. 

But  we  feel  that  the  definite  and  certain  arrangement  of  the 
A.  S.  Ahell  Company  with  the  respondent  should  not  be  inter- 
fered with  unless  an  equally  definite  and  certain  arrangement 
is  made  with  the  complainant,  or,  in  other  words,  that  no  order 
of  this  Commission  would  be  fair  and  just  which  might  result  in 
requiring  the  A.  S.  Abell  Company  to  pay  the  respondent  $18 
toward  the  cost  of  this  enterprise,  and  enable  the  complainant  to 
get  the  equal  benefit  thereof  at  a  less  cost. 

We  have  therefore  concluded  to  pass  an  order  requiring  this 
respondent,  if  it  elects  to  continue  its  present  arrangement  with 
the  A.  S.  Abell  Company  for  the  transportation  of  the  Sunday 
Sun  on  this  early  boat,  to  transport  between  Annapolis  and  Clai- 
borne on  the  same  boat  newspapers  delivered  in  bulk  by  any  other 
publisher  at  or  before  2  a.  m,  on  Sundays,  or  such  other  hour  as 
the  company  may  reasonably  prescribe,  provided  such  publisher 
or  publishers  as  may  avail  themselves  of  this  service  enter  into 
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a  legally  binding  agreement  to  be  effective  for  not  less  than  six 
months  to  pay  the  respondent  company  the  sum  of  $15  for  each 
shipment  of  3,000  pounds  or  less  in  weight  and  the  further  sum 
of  50  cents  for  each  100  pounds  in  excess  of  3,000  pounds.  If 
this  arrangement  is  availed  of  by  any  other  publisher,  such  order 
will  of  necessity  abrogate  the  present  arrangement  between  the 
respondent  and  the  A,  S.  Abell  Company,  under  which  the  latter 
is  required  to  pay  $18  for  this  service,  and  would  result  in  that 
company  likewise  paying  $15  for  the  first  3,000  pounds  or  lesa 
and  50  cents  per  hundred  pounds  for  all  excess.  But  if  this 
arrangement  is  not  availed  of  by  the  complainant  or  any  other 
publisher  within  reasonable  time,  the  respondent  will  be  free  to 
continue  its  present  arrangement  with  the  A.  S.  Abell  Company 
for  reasonable  periods  from  time  to  time. 
An  order  will  be  passed  to  the  above  effect 


MONTANA  PUBLIC  SERVICE  COMMISSION. 

m    BE    STANDARDIZING    RULES    AND    REGULATIONS 
GOVERNING  WATER  SERVICE. 

[Docket  No.  477.1 

Service  —  Water  —  Standards  —  Bate  schedules. 

Standard  rules  and  regulations  for  water  utilities  governing 
service  in  general,  metered  service,  flat-rate  service,  and  the  construc- 
tion and  filing  of  schedules,  were  adopted  by  the  Montana  CommissioD 
to  become  effective  on  April  1,  1916. 

[February  1,  1916.] 

Amendment  to  order  No.  131  prescribing  standard  rules  and 
regulations  for  water  utilities. 

By  the  Commission;  It  appearing  that  the  principles  gov- 
erning rules  and  regulations  for  water  utilities,  as  heretofore 
expressed  in  report  and  order  No.  181,  are  not  fully  understood, 
and  that  there  is  a  necessity  for  the  adoption  of  certain  standard 
rules  and  r^ulations  governing  water  utilities  in  Montana ;  and,. 

It  appearing,  further,  that  the  water  utility  rate  schedules,  on 
file,  in  effect  in  Montana,  are  incomplete,  and  that  it  would  be* 
for  the  best  interests  of  the  water  users  and  the  water  utilities 
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to  have  in  effect  a  standard  and  uniform  schedule  for  rates  for  all 
water  utilities; 

It  is  therefore  ordered  that  report  and  order  No.  131  be,  and 
the  same  is  hereby,  amended  by  the  adoption  of  standard  Gen- 
eral  Rules  and  Regulations,  Metered  Service  Rules  and  Regula- 
tions, and  Flat-Rate  Service  Rules  and  Regulations,  as  herein- 
after set  forth ;  and  that  the  said  rules  and  regulations  shall  be 
in  effect  for  all  public  water  utilities  operating  in  Montana,  for 
the  purpose  of  obtaining  uniformity  and  for  the  convenience  of 
the  water  utilities  and  their  consumers. 

It  is  further  ordered  that  all  of  said  public  water  utilities, 
operating  in  Montana,  shall  file  their  schedules  of  rates  accord- 
ing to  the  form  of  schedule  hereinafter  set  forth. 

It  is  further  ordered  that  the  said  Greneral  Rules  and  Regular 
tions.  Metered  Service  Rules  and  Regulations,  and  Flat-Rate 
Service  Rules  and  Regulations,  and  forms  of  schedules  for  rates, 
as  hereinafter  set  forth,  together  with  instructions  herein  con- 
tained, shall  be  printed  in  suitable  pamphlet  form  and  distributed 
to  water  utilities  for  their  use  in  filing  with  the  Public  Service 
Commission  their  said  rules  and  regulations  and  their  schedules 
of  rates,  and  that  no  other  rules  and  regulations  shall  be  in 
force  and  effect  except  those  hereinafter  set  forth,  save  and  ex- 
cept special  rules  and  regulations  may  be  made  effective  to  cover 
local  conditions,  after  submission  to  and  approval  by  the  Public 
Service  Commission;  and  the  said  forms  of  schedules  for  rates 
are  hereby  adopted  and  all  schedules  of  rates  for  water  utilities 
must  be  submitted  on  the  said  forms  and  on  no  other. 

BEFORE  THE  PUBLIC  SERVICE  COMMISSION  OF  MONTANA. 
INSTRUCTIONS  RELATIVE  TO  RULES  AND  REGULATIONS. 

As  an  amendment  to  report  and  order  No.  131,  the  Public 
Service  Commission  has  adopted  certain  standard  Rules  and 
Regulations  herein  contained,  which  will  control  all  water  utili- 
ties operating  in  Montana.  These  Rules  and  Regulations  become 
effective  on  April  1,  1916. 

They  are  divided  into  three  subdivisions,  viz..  General  Rules, 
Meter-Rate  Rules,  and  Flat-Rate  Rules. 

Possibly  additional  rules  may  be  necessary  to  cover  local  con^ 
ditions.     Any  utility  desiring  any  additional  or  special  rules 
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must  present  same  to  the  Public  Service  Commission  for  ap- 
proval. After  approval,  the  rules  must  be  typewritten  on  the 
blank  pages  hereinafter  attached  under  heading  of  "Special 
Rules  and  Eegulations." 

Public  Service  Commission  of  the  State  of  Montana. 

February  1,  1916. 

GENERAL  RULES  AND  REGULATIONS. 

The  following  rules  and  regulations  of  the  .  .  .  company, 
approved  by  the  Public  Service  Commission  of  Montana,  are 
made  a  part  of  the  contract  with  every  individual,  firm,  or  cor- 
poration who  takes  water,  and  every  such  individual,  firm,  or 
corporation  agrees,  in  making  application  for  water,  to  be  bound 
thereby: 

Rule  O'l. — The  water  company  contracts  with  owners  of 
property,  their  authorized  agents  or  with  tenants.  The  water 
company  may  require  a  deposit  equal  to  one  and  one  half  the 
estimated  amount  of  the  monthly  or  billing  period  bill,  as  guar- 
anty of  payment  of  same.  Application  for  the  use  of  water  must 
be  made  at  the  water  company  office  on  a  printed  form  furnished 
for  that  purpose.  Service  will  be  furnished  to  any  consumer 
who  fully  and  truly  sets  forth  all  the  purposes  for  which  water 
may  be  required  and  who  agrees  to  and  conforms  with  all  rules 
and  regulations  governing  the  service ;  provided  the  purposes  set 
forth  comply  with  all  the  company's  rules,  and  that  the  system  of 
mains  and  pipes  extends  to  the  point  where  service  is  desired,  and 
is  adequate  to  supply  the  service  applied  for.  Interest  will  be 
paid  on  consumers'  deposits  at  the  rate  of  6  per  cent  per  annum, 
provided  such  deposits  are  left  with  the  company  for  one  month 
or»  longer.  Such  interest  will  cease  when  the  use  of  water  is  dis- 
continued. 

Rule  0-2. — ^An  application  for  the  introduction  of  water  serv- 
ice to  any  premises  must  be  signed  by  the  owner  of  the  premises, 
and  must  be  made  on  the  regular  form  furnished  by  the  company 
for  that  purpose.  When  such  an  application  has  been  granted, 
the  company  at  its  own  expense  will  tap  the  main,  and  furnish 
corporation  cock,  clamp  when  necessary,  and  any  other  material 

used  or  labor  furnished  in  connection  with  the  tapping  of  the 
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main.  All  expense  of  laying  and  maintaining  the  service  pipes 
from  the  mains  to  the  consumer's  premises  must  be  borne  by  the 
consumer.  The  service  pipe  must  be  laid  below  street  grade  and 
on  the  consumer's  premises,  at  a  standard  depth,  designated  by 
the  company,  to  prevent  freezing.  A  curb  cock  of  approved 
pattern  with  a  cast-iron  curb  box  must  be  installed  by  the  con- 
sumer at  a  point  designated  by  the  company.  Whenever  a  tap  is 
made  through  which  regular  service  is  not  immediately  desired, 
the  applicant  will  bear  the  entire  expense  of  tapping,  subject  to 
a  refund  whenever  regular  service  is  begun. 

Ride  Cr-S. — At  some  convenient  point  inside  of  the  building 
and  so  located  that  it  cannot  freeze,  a  stop  and  waste  cock  must 
be  placed,  so  that  the  water  can  be  readily  shut  off  from  the 
building  and  the  water  pipes  drained  to  prevent  freezing. 

Ride  0-Jf.. — ^Waste  of  water  is  prohibited,  and  consumers  must 
keep  their  fixtures  and  service  pipes  in  good  order  at  their  own 
expense,  and  all  waterways  closed  when  not  in  use.  Leaky  fix- 
tures must  be  repaired  at  once  without  waiting  for  notice  from 
the  water  company,  and  if  not  repaired  after  reasonable  notice 
is  given,  the  water  will  be  shut  oflE  by  the  company. 

Rule  G-S, — No  plumber  or  other  person  will  be  allowed  to 
make  connection  with  any  conduit  pipe  or  other  fixture  connect- 
ing therewith,  or  to  connect  pipes  when  they  have  been  discon- 
nected, or  to  turn  water  off  or  on,  on  any  premises  without  per- 
mission from  the  company. 

Rule  G'6. — Service  pipes  shall  be  so  arranged  that  the  supply 
to  each  separate  bxiilding,  house,  or  premises  may  be  controlled 
by  a  separate  curb  cock,  placed  within  or  near  the  line  of  the 
street  curb,  under  rules  established  by  the  water  company  or  civil 
authorities.  This  curb  cock  and  box  must  be  kept  in  repair 
and  easily  accessible  by  the  owner  of  the  premises. 

Rule  G'7. — Should  the  consumer  desire  to  discontinue  the  use 
of  water  temporarily,  or  should  the  premises  become  vacant,  the 
company,  when  notified  to  do  so  in  writing,  will  shut  off  the 
water  at  the  curb,  and  allowance  will  be  made  on  the  bill  for 
such  time  as  the  water  is  not  in  use.  No  deduction  in  bills  will 
be  made  for  the  time  any  service  pipes  may  be  frozen. 

Rule  6-8. — Notice  will  be  given,  whenever  practicable,  prior 
to  shutting  off  water,  but  consumers  are  warned  that,  owing  to 
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unavoidable  accidents  or  emergencies,  their  water  supply  may  be 
«hut  off  at  any  time. 

All  persons  having  boilers  on  their  premises,  depending  on 
<5onnected  pressure  with  the  water  mains,  are  cautioned  against 
<5ollap8e  of  their  boilers.  As  soon  as  water  is  turned  off,  the  hot- 
water  faucet  should  be  opened  and  left  open  until  the  water  is 
again  turned  on.  A  check  valve  must  always  be  placed  between 
the  boiler  and  the  water  company's  mains  to  prevent  draining 
the  boiler.  Never  leave  the  premises  with  any  faucets  open  and 
water  turned  off. 

Rule  0-9. — Contractors,  builders,  or  owners  are  required  to 
take  out  a  permit  for  the  use  of  water  for  building  and  other 
purposes  in  construction  work.  Consumers  are  warned  not  to 
allow  contractors  to  use  their  fixtures  unless  they  produce  a  per- 
mit specifying  the  premises  on  which  the  water  is  to  be  used. 
Water  will  not  be  turned  on  at  any  new  building  until  all  water 
used  during  construction  has  been  paid  for. 

Rule  G'lO. — Permits  for  lawn  sprinkling  during  each  current 
jear  must  be  secured  at  the  office  of  the  company,  as  the  supply 
to  any  premises  using  a  hose  without  a  permit  will  be  shut  off 
without  warning.  Lawn  sprinklers  will  only  be  perfnitted  where 
water  is  carried  into  the  house  also. 

Rule  G'll. — The  company's  agents  or  other  authorized  per- 
130ns  shall  have  access  at  reasonable  hours  to  any  premises  where 
water  is  used,  for  the  purpose  of  making  inspection  or  investi- 
^tion. 

Rule  G'12. — ^For  violation  of  any  of  these  rules  or  for  non- 
payment of  water  rent,  for  either  domestic,  sprinkling,  or  other 
purposes,  the  company  has  the  right  to  tuim  off  the  water  with- 
out further  notice,  and  after  it  has  been  turned  off  from  any 
sel-vice  pipe  on  account  of  nonpayment  or  violation  of  rules,  the 
same  shall  not  be  turned  on  again  until  back  rents  are  paid,  to- 
gether with  the  actual  cost  incurred  thereby,  not  to  exceed  $1. 

Rule  G-IS. — The  foregoing  general  rules  shall  be  effective  for 
all  water  utilities  operating  in  Montana.  The  flat-rate  rules  and 
the  meter-rate  rules  shall  be  effective  for  all  water  utilities  hav- 
ing schedules  of  that  nature. 

This  rule,  however,  shall  not  be  construed  to  mean  Hiat  any 
utility  must  have  both  flat  rat^  and  meter  rates.     A  utility  may 
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adopt,  subject  to  the  approval  of  the  Public  Service  Commission, 
either  a  flat-rate  or  meter-rate  schedule,  or  both. 

In  addition  to  the  general  flat-rate  and  meter-rate  rules,  a  util- 
ity may  adopt,  subject  to  the  approval  of  the  Public  Service  Com- 
mission, other  rules  to  be  designated  as  special  rules,  to  fit  local 
conditions.  In  case  of  any  apparent  conflict  in  rules,  the  gen- 
eral rules  shall  govern, 

.    FLAT-RATE  SERVICE. 

Ride  F'l. — The  flat  rate  will  cover  the  use  of  water  for  domes- 
tic uses,  lawn  sprinkling,  and  any  other  purposes  enumerated  on 
the  rate  sheet  covering  flat-rate  services.  The  company  agrees 
to  furnish  water  for  certain  specified  uses  for  a  certain  specified 
sum.  If,  therefore,  a  consumer  furnishes  other  people  with 
water  without  permission  from  the  company,  or  uses  it  for  other 
purposes  than  those  he  is  paying  for,  it  is  a  violation  of  his  con- 
tract, and  the  consumer  offending,  after  reasonable  notice,  may 
have  his  water  shut  off  and  service  discontinued  until  such  a  time 
as  the  additional  service  furnished  has  been  paid  for,  together 
with  the  actual  additional  expense  incurred  in  shutting  off  and 
turning  on  water,  not  to  exceed  $1. 

RtUe  F'2. — ^Plat-rate  water  rents  are  payable  monthly  in  ad- 
vance, and  payments  should  be  made  at  the  company's  office  be- 
fore the  10th  of  each  month.  If  not  paid  before  the  15th  day 
of  the  month,  the  right  is  reserved  to  discontinue  the  service  after 
reasonable  notice. 

Rule  F'S. — Should  any  consumer  on  a  flat-rate  schedule  wish 
to  install  additional  fixtures,  or  should  he  desire  to  apply  the 
water  to  purposes  not  stated  in  the  original  application,  written 
notice  must  be  given  the  company  prior  to  making  such  installa- 
tion or  change  of  use.  Special  extension  permits  are  issued  for 
any  extension  of  pipes  within  a  building.  In  case  a  consumer 
places  new  fixtures  on  his  premises  without  securing  an  extension 
permit  from  the  company,  when  such  fixtures  are  discovered,  a 
charge  will  be  made  for  such  extra  fixtures  at  schedule  rates 
for  the  full  length  of  time  such  fixtures  have  been  installed. 

Rule  F'4. — Should  it  be  desired  to  discontinue  the  use  of 
water  for  any  special  purpose,  whether  for  bath  tubs,  closets, 
lawn  sprinklers,  hose  connections,  or  other  fixtures,  the  faucet 
r.U.R.1916B.  51 
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must  be  removed,  the  branch  pipe  phigged,  and  notice  given  the 
company  at  its  office  before  any  reduction  of  rates  will  be  made. 

METERED  SERVICS. 

Rvie  M'l. — Meter  rates  will  apply  to  all  services  not  covered 
by  the  accompanjdng  flat-rate  schedule.  Any  consumer  desiring 
to  receive  water  by  meter  measurement  may  have  meter  placed 
by  the  company  under  the  following  rules  and  regulations: 
Meters  may  be  installed  on  any  service  when  the  same  becomes 
necessary  to  prevent  waste  of  water.  Meters  are  owned  by  the 
company,  and  are  furnished  to  consumers  and  set  in  place,  pro- 
vided proper  receptacles  are  provided  for  thenL 

Rule  M'2. — Each  metered  consumer  is  subject  to  the  minimum 
charge  for  such  dass  of  service  as  he  receives.  Minima  and 
rates  for  additional  water  are  shown  on  the  accompanying  sched- 
ule of  meter  rates. 

Rvle  MS. — In  all  cases  where  a  meter  is  installed  the  con- 
sumer must  furnish  proper  protection  from  frost  or  other  dam- 
age, and  meter  must  be  located  where  it  is  easily  accessible  for 
reading  purposes  and  repairs.  Where  necessary  for  protection, 
a  standard  form  of  meter  box  will  be  placed  by  the  company. 
The  actual  cost  of  same  shall  be  paid  by  the  consumer.  After 
such  receptacle  is  placed,  the  company  will  furnish  and  connect 
the  meter,  and  maintain  the  same  in  good  condition. 

Rule  M'Jf^ — Where  a  meter  is  installed  at  the  request  of  a  con- 
sumer its  installation  is  to  be  permanent  unless  the  consumer 
elects  to  have  same  removed,  and  pays  all  expense  incident  to 
the  installation  and  removal  of  same,  or  discontinues  service 
entirely.  Service  on  a  meter  for  a  shorter  period  than  six 
months  will  be  considered  temporary,  and  in  such  cases  the  con- 
sumer will  be  required  to  reimburse  the  company  for  the  actual 
cost  of  the  labor  in  connection  with  the  installation  and  removal 
of  the  meter. 

Rule  M'6. — One  meter  only  will  be  supplied  for  a  single  serv- 
ice, and  in  case  a  consumer  desires  one  or  more  secondary  meters 
for  various  tenants  in  a  single  building,  the  consumer  vrill  be 
required  to  pay  $1  a  month  for  the  installation  and  maintenance, 
including  the  monthly  readix^  of  such  secondary  meters.     The 

company  will  not  make  collections  for  any  secondary  meters,  and 
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all  water  rents  of  any  single  building  must  be  paid  by  one  con- 
sunaer  when  supplied  by  meter  measurement  from  one  service. 
The  company,  however,  will  inclose  the  readings  of  secondary 
meters  with  the  bill  for  the  whole  building. 

Rule  M-6. — The  company  may  replace  any  meter  at  such  time 
as  it  may  see  fit,  and  shall  be  the  judge  of  the  size  and  make  of 
any  meter  installed.  In  case  of  a  dispute  as  to  the  accuracy  of 
a  meter,  the  consumer,  upon  depositing  the  estimated  cost  of 
making  a  test,  may  demand  that  the  meter  be  removed  and  tested 
as  to  accuracy,  in  his  presence.  In  case  the  meter  is  found  to 
be  registering  correctly  or  in  favor  of  the  consumer,  the  cost  of 
such  testing  and  replacing  of  the  meter  shall  be  borne  by  the 
consumer.  In  case  the  meter  is  found  to  be  recording  incorrect- 
ly and  against  the  consumer,  the  amount  deposited  by  the  con- 
sumer will  be  refunded  and  a  reasonable  adjustment  made  for 
overcharges,  for  a  period  not  exceeding  sixty  days  previous  to 
the  demand  of  the  consumer  for  a  test  to  be  made. 

Rule  M'7, — In  case  a  meter  is  found  stopped  for  any  reason, 
so  that  it  is  not  correctly  recording  the  consumption  of  water, 
the  company  may.  average  the  amount  due  for  the  current  month, 
using  the  past  two  months  as  a  basis  of  such  average. 

Rule  M'8. — ^Water  consumers  are  not  permitted  to  interfere 
in  any  way  with  the  meter  after  it  is*  set  in  place.  In  case  the 
meter  seal  is  broken,  or  the  working  parts  of  the  meter  have  been 
tampered  with,  or  the  meter  damaged,  the  company  may  render 
a  bill  for  the  current  month,  based  on  an  average  of  the  last  two 
months,  together  with  the  full  cost  of  such  damage  as  has  been 
done  to  the  meter,  and  may  refuse  to  furnish  water  until  account 
is  paid  in  full. 

Rule  M'9. — In  no  case  will  the  company  furnish  water  from 
one  meter  to  two  or  more  houses,  whether  the  same  are  owned  by 
one  person  or  not. 

SPECIAL  RULES  AND  REGULATIONS. 
Note. — The  following  space  is  left  blank  for  the  purpose  of 
adding  rules,  necessary  for  operating  under  local  conditions,  or 
made  necessary  by  local  ordinances  or  laws.  Special  rules  must 
not  be  entered  here  nntU  after  approval  by  the  Public  Service 
Commission* 
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Rule  S-1.— 

RULES  GOVERNING  THE  CONSTRUCTION  AND  FILING  OF  PUBLIC 
UTILITY  SCHEDULES. 

Sec  11  (a)  Chapter  52,  Session  Laws  of  1913,  requires  every 
public  utility  to  file  with  the  Commission,  within  a  time  fixed 
by  the  latter,  schedules  which  shall  be  open  to  public  inspection, 
showing  all  rates,  tolls,  and  charges  in  force  at  the  time  for  any 
service  performed  by  it  within  the  state,  or  for  any  service  per- 
formed by  any  public  utility  controlled  or  operated  by  it,  A 
copy  of  so  much  of  said  schedule  as  the  Commission  may  deem 
necessary  for  the  use  of  the  public  shall  be  kept  on  file  in  every 
station  or  office  of  such  public  utility,  where  payments  are  made 
by  its  patrons,  open  to  the  public,  and  convenient  for  the  latter's 
inspection. 

(c)  No  change  shall  thereafter  be  made  in  any  schedule,  in- 
cluding schedules  of  joint  rates,  except  upon  twenty  days'  notice 
to  the  Commission,  by  filing  new  schedule,  or  supplement,  ten 
days  prior  to  the  time  the  same  is  to  take  effect ;  provided  that 
the  Commission,  upon  application  of  any  public  utility,  may 
prescribe  a  less  time  within  which  a  reduction  may  be  made; 
and  provided,  further,  that  no  advance  or  reduction  of  existing 
schedules  shall  be  made  without  the  concurrence  of  the  Com- 
mission. 

INSTRUCTIONS. 

1.  Two  copies  of  each  schedule,  or  supplement,  shall  be  filed 
with  the  Commission,  one  of  which  will  be  returned  to  sender 
after  approval. 

When  gas,  water,  electricity,  or  any  other  combination  of 
service  is  furnished  by  one  utility,  a  separate  schedule  for  each 
class  of  service  is  required. 

Schedules  and  supplements  shall  be  filed,  in  consecutive  nu- 
merical order,  beginning  with  No.  1. 

2.  The  statutory  noticj  of  twenty  days  to  the  Conmiission  is 
required  on  every  schedule  or  supplement  filed  by  a  utility,  un- 
less such  utility  has  obtained  permission  to  make  reductions  in 
rates,  effective  at  an  earlier  date ;  time  to  be  computed  from  the 
<iate  the  application  is  received  at  the  office  of  the  Commission. 
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You  are  required  to  file  your  water  tariff  in  accordance  with 
these  instructions  and  on  the  form  herein  contained. 

INSTRUCTIONS  BY  THE  PUBLIC  SERVICE  COI^IMISSION  OF  MON- 
TANA, FOR  THE  USE  OF  THE  FOLLOWING  FORM  OF  WATER 
TARIFF. 

1.  In  the  offices  of  the  Public  Service  Commission  there  are 
on  file  more  than  sixty  tariffs  of  Montana  water  utilities.  No 
two  of  these  tariffs  will  permit  of  a  satisfactory  comparison  of 
rates.  They  are  at  times  ambiguous  or  incomplete,  and  may 
consequently  permit  discrimination. 

The  following  form,  with  rates  properly  filled  in,  will  elimi- 
nate the  possibilities  of  discrimination,  and  will  produce  a  uni- 
formity and  clearness  of  rates  which  will  enable  satisfactory 
comparisons  to  be  made.  You  are,  therefore,  instructed  to  ad- 
just your  rates  to  fit  the  following  schedule,  and  fill  out  the  blank 
form  in  accordance  with  the  requixements  herein  contained. 

2.  Rates  named  must  come  under  the  numbered  heads.  (If 
no  rates  are  quoted,  say,  under  "Banks"  or  "Bakeries,"  they 
cannot,  of  course,  be  filled  in,  and  in  the  space  for  amount  of 
rate,  "No  Rate"  should  be  written.)  Please  bear  in  mind  that 
no  new  heads  are  to  be  supplied  or  the  head  numbers  changed, 
no  matter  how  many  numbers  may  intervene  between  any  two 
services.  It  is  also  to  be  noted  that  no  more  heads  are  to  be 
used  than  those  for  which  you  have  rates. 

3.  Every  rate  must  be  definite  and  provide  a  fixed  amount 
for  each  service.  No  variable  rate  is  acceptable,  for  instance, 
"from  $1.50  to  $3.00."  Where  it  is  diflScult  to  fix  a  fair  rate  a 
meter  will  solve  the  problem. 

4.  Meter  rates,  both  for  coinmereial  and  industrial  service, 
are  extended  to  admit  of  frequent  breaks  in  the  sliding  scale 
and  at  the  same  time  prevent  the  quoting  of  a  rate  that  will  give 
any  consumer  a  greater  quantity  of  water  for  less  money.  The 
idea  being  that  50,000  gallons  of  water  per  month  must  cost 
more  than  49,900  gallons  or  less  amount. 

6.  In  the  absence  of  a  formal  hearing  it  is  not  in  the  province 
of  the  Commission  to  suggest  the  amount  of  rates  to  be  charged, 
and  the  filing  of  a  tariff  is  not  to  be  taken  as  an  indication  that 
the  Commission  has  approved  the  rates  therein  fixed.     New 
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schedules  or  amendments  shall  not  be  effective,  nor  shall  tolls 
named  therein  be  collected  until  after  formal  approval  by  the 
Conunission.  The  published  tariff  charges  must  be  collected 
without  discrimination.  Supplementary  tariffs  are  to  be  filed 
in  the  maimer  provided  and  as  described  in  the  circular  of  in- 
structions, heretofore  mentioned. 

6.  If  you  have  difficulty  in  constructing  your  tariff  in  con- 
formity with  this  form,  advise  the  Commission  and  it  will  assist 
you  in  preparing  and  publishing  a  tariff  in  proper  form. 

It  is  hoped  that  little  difficulty  will  be  met  in  the  making  of 
these  ^^iniform  tariffs,"  and  that  the  result  achieved  will  prove 
eminently  satisfactory  to  all  concerned. 
Yours  very  truly. 

Public  Service  Conamission  of  Montana. 

Monthly  Rates— Flat. 

1.  Apartments    ^  Not  over  5  rooms  or  persons $ 

Each  additional  room 

Each  additional  person     

2.  Bakery    >  Using   not   more   than   I    barrel 

flour  per  day 

Each  additional  barrel 

3.  Banks    * *  Not  more  than  5  persons 

Each  additional  person 

4.  Barber  Shops •  One  chair   

Each  additional  chair    

5.  Barrel   Each  time  filled   

6.  Bath,  Tubs «  Private,  one 


Each  additional  one 


Public,  one 

Each  additional  one   

Shower 8  PriTate,   one    

Each  additional  one   

Public,  one    

Each  additional  one  

7.  Beer  Pumps Each    

8.  Blacksmith  Shop   •  One   fire    

Each  additional  fire   

9.  Boarding  House  ItiNot  more  than  5  persons  . . 

Each  additional  person  . . . . 

10.  Book  Bindery « Not  more  than   6   persons 

Each  additional  person  . . . . 

11.  Bottling  Works  and  Brew-  >Not  more  than  5  persons  .. 

eries   Each  additional  person  . . . . 

12.  Brickyard «  Not  more  than  5  persons  . . 

Each  additional  person  . . . . 

13.  Building  and  Construction     Brick,  per  1000 


Cement  walk,  per  100  sq.  feet 
Concrete  work,  per  cubic  yard 
Lime  or  cement,  per  barrel  . . 
Plastering,   per  100  sq.  yds. 
1  coat    


1  Includes  sink  and  hot  and  cold  water  faucets. 
•  Does  not  include  bath,  urinal,  water-closet. 
8  Includes  both  hot  and  cold  water  faucets. 
P.U.R.1916B. 
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Monthly  Rates — Flat — Continued, 

2  coats   

3  coats  

Settling  earth,  per  10  cu.  yds 

Stone  work,  per  perch  ( 16i  c.  f . )    

14.  Butcher  Shop   *  Not  more  than  5  persons 

Each  additional  person 

16.  Cement    See  Building. 

16.  Church    •  One  cold-water  faucet 

Each  additional  one   

Each  hot- water  faucet 

17.  Cistern    Each  100  cu.  ft.,  Min c.  f 

Each  additional  100  en.  ft 

18.  City  Building   litOne  "cold-water  faucet 

Each  additional  one   

Each  hot- water  faucet  

19.  Concrete    See  Building. 

20.  County  Building i>>One  cold-water  faucet 

Each  additional  one   

Each  hot-water  faucet 

21.  Cows One  cow   

Each  additional  cow 

22.  Dairy    Not  more  than  5  cows 

Each  additional  cow 

23.  Dwdling *  Not  more  than  5  rooms  or  persons  

Each  room  in  excess  of  5 

Each  person  in  excess  of  5 

24.  Elevators,  Hydraulic Not  more  than  two  stories 

Each  additional  story   

26.  Foundry    « Not  more  than  5  persons 

Each  additional  person 

26.  Foimtain     ^^   nozzle ^"  nozzle   

r     "  ;'*!  r     "  '';  ;;;;;;;; 

27.  Fire  Hydrant Municipal,  Ist hydrant 


Each  additional  one 
Private,  first  hydrant 
Each   additional   one 


28.  Fire   Protection    1"  pipe  .  If  pipe  .  21"  pipe 

Stand   Pipes  and   Auto-      1^-^  "      .  2^"    **      .3"      "      \   \,\V,V.. 
matic  Sprinklers  1"     "  3"       "      

1 1»    «  Af  U 

2"    ''  6"     "^  \  V.WWV. 

29.  (Parage    •  Private,  one  car 

Each  additional  ear   

Wash  rack,  one  car 

Each  additional  car   

r  Public,  5  cars  or  less  capacity 

Commission  recommends      J  Each  additional  5  cars 

meter  rate  i   Wash  rack,  5  cars 

[  Each  additional  6  cars 

30.  Qovernment  Building    l.sOne  cold-water  faucet 

Each  additional  cold-water  fau- 
cet  

Each  hot-water  faucet  

31.  Qreenhouses >  Each  100  sq.  ft.  of  floor  area 

32.  Halls,  Lcidge  rooms >  One  cold-water  faucet   

Each  Additional  one   

Each  bot-water  faucet 

33.  Heating   Plant    (Steam   or 

Hot  Water )    First  1,000  c.  f .  heating  space 

Each  additional  1,000  cu.  ft 

1  Includes  sink  and  hot  and  cold  water  faucets. 
*  Does  not  include  bath,  urinal,  water-closet. 

P.U.R.1916B.  Cc^C^Ci\o 
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Monthly  Rates — Flat — Continued. 

34.  Hotel  if^Base  Rate:  Kitchen  dining  room 

and  sitting  room 

Each  additional  room   

36.  Hydrant — Yard Not  more  than  5  persons 

Each  additional  person 

36.  Ice  Cream  Parlors i,«One  table  or  counter 

Each  additional  one   

37.  Jail    *  One  cold-water  faucet 

Each  additional  one  

Each  hot-water  faucet    

38.  Laundry,  Hand ■  Not  more  than  5  persons 

Each  additional  person 

Steam *  One  washing  machine 

Each  additional  one   

39.  Lavatory,  Private Private,  one 

Each  additional  one   

Public,  one 

Each  additional  one   

40.  Lodging  House   l.*Not  over  10  rooms 

Each  additional  room    

41.  Market,  Meat,  Fish,  V^e- 

table  •  Not  more  than  5  persons 

Each  additional  person 

42.  Municipal  Stables   Two  animals,  1  vehicle 

Each  additional  animal    

Each  additional  vehicle    

43.  Manufactories    and    Shops, 

N.  0.  S.  • •  Not  more  than  5  persons 

Each  additional  person    

44.  Office  Building    *  Each   room   or  office    

45.  Photograph  Gallery   *  Not  more  than  5  persons 

( Commission  recommends  Each  additional  person    

meter  rate) 

46.  Printing  Office    *  Not  more  th^n  5  persons 

Each  additional  person    

47.  Railroad  Depot *  Not  more  than  5  persons 

Each  additional  person    

48.  Restaurant  1.812  chairs  or  stools  or  less 

Each  additional  4  chairs  or  stools 

49.  Saloon  i.«Not  more  than  5  persons 

Each  additional  person    

50.  School   i.8Not  more  than  30  pupils 

Each  additional  5  pupils 

51.  Sink,  Private One,  not  more  than  5  persons  . . 

Each  additional  sink    

Each  additional  person 

52.  Soda  Fountain    i  Each  one  fountain   

53.  Stable,  Livery «4  stalls  (2  double)   &  2  vehicles 

Each  additional  stall   

Each  additional  vehicle    

Private    *  One  animal  and  one  vehicle  .... 

Each  additional  aninml   

Each  additional  vehicle    

5i.  Sprinkling    Lawn,  sidewalk,  etc.,  1st  25  ft. 

front  

Each  additional   foot    

55.  State  Building   l.^One  cold-water  faucet 

Each  additional  one   

Each  hot-water  faucet   

56.  Steam  Engines   Each  horse   power,   per   hr.   per 

day  

Traction Kafh  time  filled   


1  Includes  sink  and  hot  and  cold  water  faucets. 

2  Does  not  include  bath,  urinal,  water-closet. 
P.U.R.1916B. 
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Monthly  Rates — Flat — Continued. 


67.  Store,  Drug  

Grocery,  Candy,  Fniit 
Wholesale  Liquor  . . . 
N.  0.  S. » 


68.  Tanks,  Portable 

69.  Theater   


60.  Tubs,  Private  Laundry  .. 

61.  Urinal,  Private 


Public  .  - 


62.  Water-Closet,  Private 


PubUe 


1*8  Not  more  than  6  persons 

Each  additional  person  . 
.  i.SNot  more  than  5  persons 

Each  additional  person  . 
.  i.SNot  more  than  6  persons 

Each  additional  person  . 
.i*SNot  more  than  5  persons 

Each  additional  person    . 

.      Each  time  filled  

.   « One  cold-water   faucet    . . , 

Each  additional  one   

Each  hot-water  faucet   . . . 

One  cold-water  faucet   . . , 

Each  additional  one   . . . . . 

Each  hot-water  faucet   . . . 

One,  self-closing 

Each  additional  one   . . . . . 

One,  continuous  flow    . . . . 

Each  additional  one   

One,  self -closing   

Each  additional  one   

One,  continuous  flow    . . . . 

Each  additional  one   

One,  self-closing   

Each  additional  one   

One,  continuous   flow    . . . , 

Each  additional  one   

One,  self-closing   

Each  additional  one   

One,  continuous  flow    . . . . 

Each  additional  one  


Minimum  Meter  Charges. 

Size 

Min.  Mo.  Chg. 

Size  . 

Min.  Mo.  Chg. 

it 

1': 

2i" 
3" 
6  ■ 

|i 

li' 

!*■ 

2}' 

4  ■ 

4 

1  Includes 

sink  and  hot  and  cold  wal 

ter  faucets. 

*  Does  not  include  bath,  urinal,  water-doset. 
s  Not  otherwise  specified. 
P.U.R.1916B. 
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Commercial  Meter  Rates. 
For  Eadi  100  Cubic  Feet  (750  Gallons)  Monthlj. 


Cubic 
Peet 

OaDons 

Rate 
Cents 

Total 
Co.  Pt. 

Total 
eaUoDt 

Total 
Amomit 

First 

100 

100 

100 

100 

200 

200 

200 

200 

300 

800 

400 

400 

400 

500 

500 

500 

500 

1.000 

1.000 

1.000 

1.000 

1.000 

5.000 

5.000 

5.000 

5.000 

5.000 

5»000 

10,000 

10,000 

10.000 

10,000 

10,000 

10,000 

10,000 

10.000 

10.000 

lOlOOO 

760 

750 

750 

750 

1.500 

1,600 

1.500 

1.500 

2,250 

2.250 

8.000 

8.000 

.^000 

8.760 

8.750 

3.750 

8.750 

7,500 

7.500 

7.500 

7.600 

7.500 

87.600 

87,600 

87,500. 

87.600 

37,600 

37,500 

75,000 

75.000 

75.000 

75.000 

75.000 

75.000 

76.000 

76.000 

75,000 

76.000 

100 

200 

800 

400 

600 

800 

1.000 

1.200 

1.500 

1.800 

2.200 

2.600 

8,000 

3.500 

4,000 

4.500 

5,000 

6.000 

7.000 

8.000 

9,000 

10,000 

15.000 

20,000 

25.000 

30.000 

85.000 

40,000 

50.000 

60,000 

70.000 

80.000 

90.000 

100,000 

UO.OOO 

120.000 

180,000 

140.000 

140.000 

750 

1.500 

2,250 

8,00D 

4.500 

6.000 

7,500 

9.000 

11.250 

18,500 

16.500 

19.500 

22.500 

26,250 

30.000 

88,750 

87,500 

45.000 

52.500 

60.000 

67.500 

75.000 

112,500 

150.000 

187.500 

225,000 

262.600 

800.000 

875.000 

460.000 

626.000 

600.000 

675.000 

760.000 

826.000 

900.000 

975,000 

1.060.000 

1.050.000 

Next 

•• 

•• 

•• 

•♦ 

•• 

•• 

•« 

•♦ 

•• 

•• 

•« 

•« 

«« 

•« 

*« 

•« 

«« 

•• 

•• 

•« 

«• 

•♦ 

«« 

•• 

•• 

•• 

•• 

«• 



•• 

•• 

*• 

•  4 

M 

t 

•• 

All  OTer 

P.UJLlOieB. 


Digitized  by 


Google 


IN  R£  STANDARDIZING  RULES  FOR  WATER  SERVICE.       gli 


Industrial  Meter  Rates. 
For  Bsett  100  Cubic  Feet  (760  Gallons)  Monthly. 


Cubic 
Teet 

GaDoDS 

Bete 
Oenti 

Total 
Co.  Ft. 

Total 
QaUoDS 

Total 
Amount 

fink 

8.000 
1.000 
1.000 

6.000 
5.000 
5.000 
5.000 
5.000 
10.000 
10.000 
10.000 
10.000 
10,000 
20.000 
20.000 
20.000 
20.000 
20,000 
20.000 
.'SO.OOO 
60.000 
60.000 
50,000 
100,000 
100.000 
100.000 
100,000 
100.000 
100.000 
200.000 
200.000 
200.000 
200,000 
200,000 
200.000 
200.000 
200.000 
200.000 
200.000 

22,600 

7.600 
7.500 
87,500 
87.600 
87,600 
37.600 
87,600 
75.000 
75.000 
75.000 
76.000 
76.000 
150.000 
150.000 
150.000 
150.000 
150.000 
160.000 
875.000 
375.000 
375.000 
375,000 
750.000 
750,000 
750.000 
7.50.000 
750,000 

3.000 

4.000 

5.000 

10,000 

15,000 

20,000 

25.000 

80,000 

40.000 

50.000 

60.000 

70,000 

80.000 

100,000 

120.000 

140.000 

160.000 

180.000 

200,000 

250,000 

300.000 

350.000 

400.000 

.500.000 

600.000 

700,000 

800.000 

flOO.OOO 

1.000.000 

1.200.000 

1. 400.000 

1.600.000 

1.800,000 

2.000.000 

2.200.000 

2.400.000 

2,600.000 

2.800,000 

3.000.000 

8.000.000 

22.500 
30.000 
37.500 
75,000 
112,500 
140.000 
187,500 
225,000 
800,000 
375.000 
450,000 
525.000 
600,000 
750,000 
900.000 

i,a50,ooo 

1,200,000 

1,350.000 

1,500.000 

1,875.000 

2,2;V>.000 

2.625,000 

8,000,000 

8,760,000 

4,500,000 

5.260,000 

6,000,000 

6.750.000 

7.500.000 

9,000,000 

10.500.000 

12.000.000 

18,500.000 

15.000.000 

16,500,000 

18,000.000 

19.500.000 

21.000.000 

22,600.000 

22.600.000 

Next 

•• 

•• 

«• 

«« 

♦• 

•• 

•• 

«t 

•• 

M 

•♦ 

•• 

•• 

•• 

•• 

•• 

•* 

«« 

M 

" 

750.000 
1,500,000 
1,500.000 
1,500.000 
1.500.000 
1,500.000 
1.500.000 
1,500.000 







1.600,000 
1.500.000 
1.600.000 

•  • 

♦• 

AH  over 

P.U.R.19] 

6B. 

Digitized  by 


Google 


812  MONTANA  PUBLIC  SERVICE  COMMISSION. 

RULES  TO  GOVERN  THE  DESTRUCTION  OF  RECORDS  OP  PUBLIC 
UTILITIES  IN  MONTANA, 

Chapter  52,  Session  Laws  of  1915:  "Section  7  (f).  Any 
Commissioner  or  any  person  or  persons  authorized  by  the  Com- 
mission, shall  have  the  right  to  examine  the  books,  accounts, 
records  and  papers  of  any  public  utility  for  the  purposes  of 
determining  their  correctness  and  whether  they  are  being  kept 
in  accordance  with  the  rules  and  system  prescribed  by  the  Com- 
mission." 

It  has  been  found  in  the  course  of  several  examinations  that, 
owing  to  the  discarding  of  important  records  and  papers,  beai;- 
ing  upon  plant  and  equipment  costs,  it  was  impossible  to  obtain 
the  data  sought.  This  has  decided  the  Commission  to  formulate 
rules  governing  the  destruction  of  records,  as  it  is  believed  that 
the  loss  of  important  books  and  papers  in  various  ways  will 
cease,  when  a  schedule  is  available  naming  those  that  should  be 
permanently  retained  and  those  that  may  be  destroyed  or  other- 
wise disposed  of  after  a  certain  length  of  time. 

It  is  not  contemplated  that  the  records  herein  shall  be  in- 
stalled in  cases  where  they  are  not  already  kept,  nor  is  it  to  be 
understood  that  any  records  called  for  in  the  uniform  classifi- 
cation of  accounts  may  be  dispensed  with.  This  list  is  greatly 
condensed  in  the  interest  of  the  smaller  utilities,  as  accountants 
of  the  large  utilities  are  conversant  with  the  value  of  records  and 
papers,  and  are,  therefore,  not  likely  to  discard  as  useless  or 
destroy  important  books  and  papers  connected  with  the  value  of 
the  plant  and  equipment,  or  the  cost  thereof. 

Class  1 — Records  to  he  Retained  Permanently. — General  and 
auxiliary  ledgers;  trial  balances  of  same;  general  and  auxiliary 
journals  and  supporting  papers;  general  and  auxiliary  cash 
books,  capital  stock  ledger,  capital  stock  transfer  journal,  capi- 
tal stock  certificates;  bond  register;  minute  books;  statements 
to  stockholders;  deeds,  franchises,  and  other  title  papers;  plant 
and  equipment  records;  authorizations  for  expenditures,  esti- 
mates for  additions  or  betterments  carried  out;  engineering 
records,  maps,  plans,  specifications,  studies,  estimates  of  projects 
carried  out ;  voucher  records,  indexes,  summaries  of  distribution, 
paid  and  canceled  vouchers,  and  copies  of  vouchers;  details  of 

distribution  and  supporting  papers ;  records  and  invoices  of  ma- 
P.U.R.1916B. 
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terials  and  supplies  purchased,  issued,  on  hand,  and  received; 
price  records  of  same;  claim  registers  and  all  supporting  papers; 
records,  statements,  and  advices  of  expenses  authorized;  annual 
report  to  the  Public  Service  Commission  and  other  regulating 
bodies ;  data  on  destruction  of  records. 

Class  2 — May  he  Destroyed  in  Six  Years. — Contracts,  leases, 
agreements,  etc;  plant  and  equipment  minor  records,  such  as 
pay  checks,  time  books,  tickets,  etc.;  engineering  data  of  pro- 
jects abandoned;  records  and  summaries  by  classes  for  entry  in 
general  books;  records  of  revenue  settlements  with  other  com- 
panies, officers,  and  employees;  records  of  uncoUectable  accounts, 
with  authority  for  writing  same  off;  records  and  summaries  of 
rebates  and  allowances;  paid  checks,  drafts,  and  receipts  for 
cash ;  pay  roll  and  summaries,  except  plant  and  equipment ;  tar- 
iffs, rates,  etc.,  after  cancelation,  together  with  correspondence 
relating  thereto ;  daily,  weekly,  and  monthly  balance  sheets  and 
supporting  papers;  comparative  statements  of  plant  and  equip- 
ment, revenue,  expense,  etc. 

Class  3 — May  be  Destroyed  after  Three  Years. — Consumers^ 
ledgers,  manager's,  auditor's,  agent's,  and  other  reports;  records 
and  papers  in  connection  with  the  assignment  of  wages  by  em- 
ployees or  the  attachment  of  same;  contracts  for  swvice;  appli- 
cation for  service ;  meter  readers'  books ;  lists  of  customers ;  em- 
ployees' rosters,  etc. 

Close  4 — May  be  Destroyed  after  One  Year. — Stoc^olders^ 
proxies;  trial  balances  of  oostCHners'  ledgers;  minor  inventories 
of  materials  and  supplies  not  used  in  the  adjustment  between 
accounts;  working  papers  pertaining  to  statistical  statements, 
reports,  sunmiaries,  etc. ;  performance  records  such  as  tests,  load 
reports,  delays,  etc.,  not  elsewhere  provided  for. 

Class  6 — Destruction  Optional. — All  other  books  and  papers, 
records  and  memoranda,  not  of  value  in  studies  of  the  invest- 
ment, operation,  return  of,  or  conduct  of  the  utility,  may  be 
destroyed  or  discarded  at  its  option. 

Method  of  Destruction. — The  precise  method  of  destruction 
is  not  prescribed.  So  long  as  such  destruction  is  authorized,  and 
a  certificate  describing  the  records  and  papers  destroyed,  the  man- 
ner in  which  this  was  carried  out  is  of  no  concern  to  the  Com- 
P.U.R.1916B. 
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mission.  What,  and  when,  records  and  papers  were  destroyed 
is  the  important  point. 

Accidenial  Destruction  of  Records. — If  any  accounts,  records, 
or  memoranda  are  accidentally  destroyed  by  fire,  flood,  or  other 
casualty,  a  statement  shall  be  prepared  listing,  as  far  as  possible, 
the  records  destroyed  and  detailing  the  circumstances  in  con- 
nection with  the  particular  casualty  resulting  in  such  destruc- 
tion. This  statement  shall  be  authenticated  by  a  responsible 
representative  of  the  utility  and  filed,  and  a  copy  thereof  shall 
also  be  filed  with  the  Commission. 

Where  it  is  possible  to  recover  records  and  papers  prematurely 
discarded,  as  of  no  further  value,  they  shall  be  gathered  and 
retained  in  conformity  with  these  rules.  The  necessity  for  pre- 
serving and  carefully  storing  all  records  pertaining  to  the  invest- 
ment in,  equipment  of,  operation  of,  and  return  on,  a  utility  is 
as  great  after  they  have  been  superseded  as  during  their  daily 
use  in  the  course  of  business. 

Certificate  of  Destruction. 
, ,19... 


hereby  certify  that have  this  day  destroyed  the 

accounts,   records,   and  memoranda   listed   below,   pursuant  to 

,  dated ,10 

further  certify  that  no  other  acoormts,  records,  or  memoranda 
have  been  destroyed  than  those  so  listed. 


FormKa       Description.  Period.  Beanarks. 


(Name.) 


(Title  or  Occupation.) 
It  is  further  ordered  that  this  amended  order  shall  become 
•effective  on,  and  remain  in  full  force  and  effect  from  and  after, 
April  1,  1916. 
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new  HABIPSHIBB  PUBIilO  SBRVIOB  OOMMISSION. 

WILLIAM)  BASSETT,  Jr, 
FBAKCESTOWN  WATER  COMPANY. 

[D-309;  Order  No.  496.] 

Service  —  Waier  —  Extension  —  Limited    supply  ^-^  Meters -•^  CaneervO' 
tion^^PrUrr  use, 

1.  A  limited  supply  does  not  preclude  a  utility  from  furnishing 
water  to  an  applicant^  where  metering  will  eliminate  wasteful  use  and 
where  the  applicant's  predecessor  was  served  without  appreciably  affect* 
ing  the  supply. 

Public  utilities  —  What  are  —  Water  partnership  —  Extension  of  serv* 
ice, 

2.  A  partnership  laying  pipes  in  the  public  highway,  supplying  all 
neighboring  inhabitants  who  desire  water  and  making  the  annual  re- 
turns required  of  all  public  utilities,  is  a  public  utility  that  can  be 
compelled  to  serve  a  proper  applicant,  although  the  partnership  was 
formed  to  supply  water  only  to  itself. 

[January  19,  1916.] 

Petition  by  William  Bassett,  Jr.,  for  the  extension  of  water 
service  by  the  Franeestown  Water  Company;  water  ordered  to 
be  supplied  at  regular  rates  and  under  the  restrictions  and  regu- 
lation applicable  to  all  consumers  when  petitioner  notifies  readi- 
ness to  receive  service. 

Appearances:  William  Bassett,  Jr.,  pro  se;  E.  W.  Farnum 
and  L.  V.  Bixby  for  Franeestown  Water  Company. 

[1,  2]  By  the  Cammissian:  This  potion  was  filed  August 
21,  1916,  and  a  hearing  thereon  was  held  November  22,  1915. 
The  petitioner  asks  to  have  the  Franeestown  Water  Company 
supply  him  with  water.  The  company  objects  to  doing  so  (1) 
because  it  is  not  a  public  utility,  and  (2)  because  its  water  supply 
is  so  limited  that  it  cannot  take  on  any  more  oonsumera  without 
seriously  impairing  its  service. 

The  company  is  a  partnership,  consisting  originally  of  six 

equal  owners,  and  was  established  in  1878.    It  ia  claimed  that  at 

the  outset  the  owners  did  not  contemplate  furnishing  service  to 

any  outsiders,  but  later  on  neighbors  who  wished  to  be  supplied 
P.U.R.1916B. 


Digitized  by  LjOOQIC 


816  NEW  HAMPSHIRE  PUBLIC  SERVICE  COMMISSION. 

with  water  were  connected  until  about  twenty  families  had  been 
supplied. 

The  water  supply  consists  of  a  spring,  approximately  10  feet 
in  diameter  and  10  feet  in  depth,  <and  the  water  is  used  for  do- 
mestic purposes  only.  Each  take?  is  charged  $6  per  year,  regard- 
less of  the  amount  of  water  used.  As  some  have  only  one  faucet 
while  others  have  several,  and  one  or  two  takers  allow  the  water 
to  run  continuously,  the  charges  made  are  inequitable.  Meters 
should  be  installed  so  that  each  would  pay  for  the  water  actually 
used.  This  would  not  only  be  fair  to  the  consumers,  but  would 
have  a  tendency  to  make  those  inclined  to  be  wasteful  more  care- 
ful and  thus  conserve  the  water  supply.  We  find  that,  while  the 
supply  is  limited,  yet  if  the  company  were  judiciously  and  eco- 
nomically managed,  there  would  be  ample  supply  to  furnish  the 
petitioner  with  water,  and  probably  any  others  in  this  sparsely 
settled  commimity  who  would  apply  for  it.  In  fact  the  peti- 
tioner's predecessor  in  title  was  connected  with  the  water  system, 
and  the  service  to  him  did  not  aifect  the  water  supply  to  any 
appreciable  extent.  The  company  is  now  rendering  service  to 
very  nearly  all  the  families  in  the  vicinity. 

The  water  pipes  of  the  company,  consisting  of  wrought  iron 
1^  inches  in  diameter,  are  laid  in  the  highway,  presumably  by 
authority  of  the  selectmen  of  the  town.  The  company,  as  a  public 
utility,  has  made  annual  returns  required  of  all  public  utilities 
to  this  Commission. 

Under  the  facts  as  set  forth,  we  find  that  the  Francestown 
Water  Company  is  a  public  utility  within  the  meaning  of  the 
law,  and  that  it  can  supply  water  to  the  petitioner  without  seri- 
ously impairing  its  water  supply.  The  public  good  requires  that 
the  petitioner's  request  should  be  granted,  and  an  order  will  issue 
aec#rdingly. 

William  T.  Ounnison,  for  the  Commiasion. 

Niles  and  Worthen,  Oommiasioners,  concurr^ 


NEW  JERSET  BOARD   OP  PtTBIilC  UTIIimr  COMMISSIONERS. 

RE  WILDWOOD  GAS  COMPANY. 

Damages -^  Jurisdiction  of  Commission. 

1.  The  New  Jersey  Commission  is  without  power  to  award  damages. 
P.U.R.1916B. 
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Bates '^  Cfas -^  Minimum  charge -^  Right  to  make, 

2.  A  minimum  monthly  charge  may  be  made  for  gas. 
Payment  —  gJU  —  JfinimMw  charge -^  Fraction  of  m>onth. 

3.  It  is  unreasonable  to  require  payment  of  a  full  monthly  minimum 
charge  for  gas  for  a  frAction  of  the  first  or  last  month  of  service,  a 
pro  rata  charge  for  the  actual  number  of  days  of  service  being  sufiS- 
cient. 

Service -^  0€is '^  Discontinuance -^  Notice -^  Sufficiency  of. 

4.  The  printing  of  a  rule  on  the  back  of  a  bill  that  gas  service 
'"may"  be  cut  off  under  certain  conditions  is  not  sufficient  notice  of  an 
actual  intention  to  discontinue. 

Service  —  Gas  —  Discontinuance  —  Notice  —  Sufjicienoy  of, 

5.  A  gas  company  should  give  at  least  three  days'  notice  in  writing 
of  intention  to  discontinue  service. 

[January  18,  1916.] 

Complaint  of  the  monthly  minimum  charge  of  the  Wildwood 
Gas  Company,  of  discontinuance  of  service  without  notice  and 
for  damages  resulting  therefrom.  The  complaint  as  to  damages 
was  dismissed,  the  Commission  being  without  power  to  award  the 
same;  rules  regulating  minimum  charge  and  notice  for  discon- 
tinuance were  prescribed. 

Appearances:  Theodore  J.  Grayson  for  the  company;  George 
W.  Rogers  and  Joseph  Eittenhouse  on  their  own  behalf. 

By  the  Board:  This  matter  arose  through  the  complaint  of 
George  K.  Hale,  a  customer  of  the  Wildwood  Gas  Company,  who 
alleged  that  the  Wildwood  Gas  Company  discontinued  service 
without  notice. 

Informal  investigation  by  an  inspector  of  the  Board  led  to  a 
recommendation  as  follows: 

"The  company  should  immediately  adopt  a  system  whereby  a 
notice  will  be  sent  out  to  each  customer,  notifying  him  of  the 
time  when  service  will  be  discontinued.  Such  a  notice  should 
allow  a  reasonable  time  before  going  into  effect,  and  in  a  seasonal 
resort  such  as  Wildwood,  it  is  thought  that  three  days  would  be 
a  reasonable  time  to  elapse  before  carrying  out  such  a  notice." 

A  copy  of  this  recommendation  was  sent  to  the  Wildwood  Gas 
Company,  which  took  exception  thereto.  On  the  issue  thus 
joined,  hearing  was  held,  of  which  the  company  was  given  notice 
and  at  which  it  was  represented. 

The  complainant  rents  an  apartment  at  No.  230  East  Young 
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avenue,  Wildwood,  from  June  15th  to  September  15tli.  lie  took 
possession  of  this  apartment  on  June  10,  1915,  aiid  deposited 
50  cents  in  the  gas  meter.  On  August  5th  an  employee  of  the 
company  presented  at  the  complainant's  residence  a  bill  for  30 
cents,  stating  that  unless  it  was  paid  the  gas  would  be  turned  oflF. 
The  complainant  was  at  home  at  the  time,  and,  as  no  satisfactory 
explanation  was  given  to  him  for  presentation  of  the  bill,  pay- 
ment was  refused,  and  the  gas  was  immediately  turned  off  and 
while  food  was  being  cooked.  When  the  complainant  called  at 
the  office  of  the  gas  company  and  asked  for  an  explanation,  he 
was  told  that  in  the  period  from  June  21st  to  June  23d,  the  time 
the  meter  was  read,  he  had  burned  only  45  cents  worth  of  gas, 
but  he  would  be  required  by  the  rules  of  the  company  to  pay  a 
minimum  charge  of  75  cents  for  the  month,  the  30  cents  being  the 
balance  due  to  make  up  the  amount  of  minimum  charge.  The 
30  cents  was  then  paid  under  protest,  and  the  gas  was  turned  on 
in  a  little  less  than  one  hour's  time. 

The  complainant  makes  three  allegations.    He  denies: 

1st.  "The  company's  right  to  demand  a  deposit  on  a  slot  gas 
meter." 

2d.  "To  make  a  monthly  charge  for  gas,  as  tiiere  is  no  loss 
when  gas  is  not  consumed." 

3d.  "To  come  into  his  apartment  and  turn  off  the  gas  while 
cooking  food." 

[1]  Based  on  the  above  allegations,  Mr.  Hale  contended  that, 
first,  he  should  be  reimbursed  for  the  30  cents  paid  under  protest, 
which  was  required  to  make  up  the  minimum  charge ;  and,  second, 
the  sum  of  86  cents,  which  was  the  cost  of  the  iood  which  was 
spoiled  due  to  the  interruption  of  gas  service. 

With  reference  to  the  damages  amounting  to  86  cents  claimed 
by  the  complainant,  the  Board  is  without  power  to  award  repara- 
tion, and  so  much  of  the  complaint  as  refers  to  damages  is,  there- 
fore, dismissed.     Only  the  courts  can  award  damages. 

[2,  3]  With  reference  to  the  minimum  charge  of  75  cents  per 
month  and  the  billing  of  the  balance  required  to  make  up  the 
minimum  charge,  the  Board  is  already  on  record  as  approving 
the  principle  of  the  minimum  charge.  The  Board,  however,  be- 
lieves that  this  minimum  charge,  when  based  upon  monthly  serv- 
ice, should  be  charged  pro  rata  for  the  month.     It  appears  from 
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the  complainant's  statement  that  the  apartment  in  question  was 
rented  from  June  15th  to  September  15th.  His  status  as  a 
customer  of  this  company  therefore  commenced  on  June  15th, 
and  if  the  meter  was  read  on  June  23d,  as  it  appears  to  have 
been,  the  company  was  entitled  to  %o  of  the  minimum  charge 
in  case  the  amount  of  gas  used  was  less  than  75  cents  worth. 
From  June  23d  to  corresponding  dates  in  July  and  August,  the 
company  was  entitled  to  at  least  the  sum  of  75  cents  for  each 
monthly  period.  The  Board  considers  it  unreasonable  and,  in- 
deed, absurd  to  require  the  payment  of  a  full  month's  minimum 
charge  in  a  case  where  a  customer  conmaences  his  relations  with 
a  company  a  few  days  before  the  regular  meter-reading  date.  It 
appears  from  the  above  complaint  that  the  company's  rules  re- 
quire the  payment  of  the  full  amount  of  the  minimum  charge 
for  any  fraction  of  the  first  month  when  a  customer  first  becomes 
such,  and  for  any  fraction  of  the  month  in  which  a  customer 
terminates  his  relation  with  the  company.  The  Board  considers 
this  rule  or  regulation  of  the  company  to  be  unjust  and  unreason- 
able, and  an  order  requiring  its  modification  will  be  entered. 

[4]  Counsel  for  the  company  contended  that  it  was  the  com- 
pany's rule  and  practice  to  give  ten  days'  notice,  and  called  atten- 
tion to  the  form  of  bill  which  contains  on  the  back  a  statement  as 
follows : 

"3.  In  case  of  default  of  payment  for  gas  consumed,  within 
ten  days  after  a  bill  is  rendered,  and  in  case  of  a  leak  or  injury 
done  to  a  meter  or  pipes  within  the  premises  of  any  customer, 
the  suppl;f  of  gas  may  be  stopped  until  the  bill  is  paid  or  the  nec- 
essary repairs  are  made." 

K.  Forest  Rich,  cashier  and  manager  of  the  company,  testified 
that  the  company  does  not  have  a  separate  cut-off  notice. 

The  Board  does  not  consider  the  printing  of  the  rule  on  the 
back  of  a  bill  sufficient  notice  when  the  company  proposes  to  dis- 
continue service.  The  notice  as  priiited  provides  that  the  com- 
pany "may"  cat  off  service  under  certain  conditions,  but  this 
can  hardly  be  construed  as  being  a  sufficient  notice  of  the  com- 
pany's actual  intention  to  discontinue  service  to  any  individual. 

[5]  In  the  judgment  of  the  Board  the  Wildwood  Gas  Com- 
pany should  give  at  least  three  days'  notice  in  writing  of  its  in- 
tention to  discontinue  service  before  service  is  discontinued.  The 
P.U.R.1916B. 
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Board  finds  and  determines  that,  in  discontinuing  service  with* 
out  giving  such  notice,  the  Wildwood  Gas  Company  does  not 
furnish  safe,  adequate,  and  proper  service. 

An  order  requiring  notice  to  be  given  will  be  entered. 
•    Board  of  Public  Utility  Commissioners ;  Ealph  W.  E.  Donges^ 
President;  John  J.  Treacy  and  John  W.  Slocum,  Commissioners* 


N£W  YORK  PUBLIC  SE91VIGB  CGMMISSIGl)',  SECOKB  DISTRICT. 

IN  RE  LE  ROY  D.  BECRAPT. 
[Case  No.  5263.] 

IN  RE  JAMES  E.  ADAMS. 

[Case  No.. 5282.] 

[No.  244.] 

Certificates  of  convenience  ^  Auto-bua  line^Bifeoi  of  financial  loss 
to  railway  company.     ■ 

1.  The  fact  that  a  street  railway  company  will  suffer  financial  loss 
from  the  parallel  operaticm  of  an  auto-bus  line  does  not  justify  the 
refusal  by  the  Commission,  in  the  exercise  of  its  discretion  of  a  certifi- 
cate of  convenience,  where  the  people  and  the  officers  of  a  city  have  de- 
clared in  favor  of  it. 

Certificate  of  convenience '^  Automohiles  ~- Jurisdiction  of  Comniis* 
sion^-' Route  partly  icithin  and  partly  outside  city, 

2.  The  fact  that  a  statute  limits  jurisdiction  of  the  Commission  in 
the  matter  of  granting  certificates  of  convenience  to  auto-^us  lines  to 
the  streets,  avenues,  and  public  places  in  any  city,  does  not  preclude  the 
consideration  of  proposed  routes,  partly  within  a  city  and  partly  out- 
side, in  their  entirety,  where  it  is  made  to  appear  that  suburban  travel 
over  a  part  of  the  line  is  not  properly  aooommodated  unless  the  same 
may  be  continued  over  the  city  streets. 

Certificates  of  convenience  and  necessity  —  Auto^bus  lines  — •  City  per^ 
mit  as  condition  precedent, 

3.  That  permits  granted  by  a  city  council  to  auto-bus  lines  may  be 
irregular  and  void  wiH  not  prevent  the  Commission  Irom  granting  cer- 
tificates of  convenience  and  necessity,  since  the  two  proceedings  are 
independent,  and  the  question  of  the  l^ality  of  the  city  permits  is  one 
for  the  courts. 

Certificates  of  convenience  and  necessity  ^  Auto^hus  Unea—Boutes 
a/ppa/rently  wUhMi  and  vAthWAt  oUy  —  Through  passengers. 

4.  Certificates  of  convenience  and  necessity  were  granted  for  the 
P.U.R.1916B. 
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operation  of  two  auto-bua  lines  with  routes  partly  within  and  partly 
outside  of  a  city  in  which  street  railway  cars  were  operated,  the  traffic 
to  be  limited,  however,  to  through  passengers. 

[February  1,  1916.] 

Petitions  under  chapter  667  of  the  Laws  of  1915  for  certifi- 
CAieB  of  convenience  and  necessity  for  the  operation  of  stage 
routes  by  auto  buses  in  the  city  of  Coming ;  granted  as  to  through 
passengers. 

Appearances:  W.  J.  &  G.  W.  Cheney  (Guy  W.  Cheney,  coun- 
sel) for  petitioner  Le  Roy  D.  Becraft;  Claude  V.  Stowell  for 
petitioner  James  E.  Adams ;  Stanchfield,  Lovell,  Falck,  &  Sayles 
(Ross  Lovellj  counsel)  for  the  contestant,  Corning  &  Painted  Post 
Street  Railway. 

Hodson,  Commissioner:  The  petitioners  herein  have  asked 
the  Commission  for  separate  certificates  of  convenience  and  ne- 
cessity for  the  operation  of  their  respective  auto-bus  routes  over 
<;ertain  streets  in  the  city  of  Corning,  and,  in  making  decisions  in 
these  cases,  they  will  be  considered  together  because  they  were 
heard  at  the  same  time,  the  points  raised  by  the  contestant  in 
each  case  are  largely  the  same,  and  they  both  relate  to  auto-bus 
routes  in  the  city  of  Corning,  although  such  routes  are  partially 
different. 

The  proposed  route  contained  in  the  Becraft  petition  runs 
"from  the  city  line  of  Corning  at  Park  avenue  and  Cohocton 
street  in  a  northerly  direction  and  Market  street  in  a  westerly 
direction  to  State  street;  thence  northerly  on  State  street  and 
Bridge  street,  across  the  bridges  over  the  New  York  Central 
Railroad  tracks  and  yards,  and  the  Chemung  river,  to  Pulteney 
street,  and  thence  westerly  along  Pulteney  street  to  the  westerly 
city  line  of  Coming."  The  route  set  out  in  the  Adams'  petition 
is  identical  with  the  Becraft  route  between  the  city  line  and  Park 
avenue  and  the  comer  of  Bridge  and  Pulteney  streets,  but  at  that 
point  the  Adams'  route  continues  in  a  northerly  direction  along 
Bridge  sU-eet  to  Perry  avenue,  there  turning  on  Perry  avenue 
and  running  easterly  to  Baker  street,  and  thence  along  Baker 
street  to  the  northerly  city  line  of  Coming.  The  Becraft  route 
continues  from  the  westerly  city  line  of  Coming,  along  an  im- 
proved state  highway  to  the  comer  of  Water  and  Hamilton  streets 
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in  the  village  of  Painted  Post^  a  distance  of  about  1  mile.  Along 
this  highway  there  are  many  residents,  and  about  midway  be- 
tween the  westerly  city  li^e  of  Corning  and  the  terminus  of  such 
route  in  the  village  of  Painted  Post,  there  is  located  a  large  club- 
house which  is  maintained  by  the  Ingersol-Rand  Company  for 
the  benefit  of  the  employees  in  its  plant  in  Painted  Post,  where 
775  men  are  employed,  and  about  50  of  whom  also  live  in  the 
city  of  Corning,  2  or  3  miles  from  their  place  of  employment 
At  the  present  time  the  only  means  of  transportation  to  and  from 
their  work  is  the  Coming  &  Painted  Post  Street  Railway,  with  a 
round-trip  service  every  48  minutes  between  the  corner  of  Pine 
and  Market  streets.  Corning,  and  Painted  Post,  from  6 :05  a.  m. 
to  11 :24  p.  M.,  except  that  the  run  between  Brown's  crossing,  the 
easterly  terminus  of  the  line  to  the  Painted  Post  terminus,  occu- 
pies 36  minutes,  and  the  last  car  leaves  Brown's  crossing  at  11 :24 
p.  M.,  runs  to  the  Delaware,  Lackawanna,  &  Western  Eailway 
Company's  station  and  back  to  the  corner  of  Bridge  and  Pulteney 
streets,  where  it  turns  westerly  and  goes  to  Painted  Post,  leaving 
that  place  at  12 :35  and  running  to  the  car  bams  of  the  railway 
company.  Besides  this  service  thdre  is  a  limited  passenger  train 
service  during  the  day  and  evening,  between  these  municipalities, 
on  both  the  Erie  and  the  Lackawanna  railroads,  the  station  of  the 
former  being  about  a  quarter  of  a  mile  from  the  center  of  the 
village  of  Painted  Post  and  the  latter  about  one  half  a  mile 
away ;  while  in  Coming  the  Erie  lands  its  passengers  in  the  very 
center  of  the  residential  and  business  section,  near  the  comer  of 
Pine  and  Market  streets,  and  the  Lackawanna  station  is  at  least 
a  mile  from  the  point  mentioned. 

[1]  The  street  railway  company  makes  vigorous  opposition  in 
both  these  cases,  and  alleges  that  by  reason  of  the  fact  that  both 
proposed  routes  parallel  its  street  car  lines  substantially  all  the 
way,  the  company  would  suffer  financially  in  case  the  petitioners 
should  receive  certificates  of  convenience  and  necessity  from  the 
Commission. 

Considerable  proof  was  furnished-  by  the  contestant  at  the 
hearings,  which  informs  the  Commission  as  to  the  financial  con- 
dition of  the  raiboad  company,  together  with  the  extent  and 
character  of  its  road  and  equipment,  and  its  situation  generally, 
as  regards  the  municipalities  which  it  traverses  and  serves. 
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It  appears  from  such  proof  that  the  operating  expenssB  of  the 
company  for  the  three  years  last  past,  were — 

For  the  year  ending  June  30,  1913  $54,012.36 

For  the  year  ending  June  80,  1914 44,671.17 

For  the  year  ending  June  30,  1916 49,148.94 

These  figures  exclude  all  payments  made  by  the  company  for 
taxes,  extensions,  and  betterments,  which  were  considerable  dur- 
ing these  years,  including  special  paving  taxes  and  expenses  for 
relaying  of  tracks.  For  the  same  periods,  the  gross  income  of  the 
company  was: 

1913    $78,649.31 

1914    64,157.25 

1915    49,018.53 

There  were  other  facts  produced  which,  in  addition  to  the 
above  showing,  clearly  demonstrate  that  the  business  of  the  rail- 
road company  is  far  from  prosperous;  and  this  is  urged  as  a 
special  reason  why  the  Commission  should  refuse  to  approve  of 
any  plan  which  would  materially  reduce  its  income.  On  the 
other  hand,  it  seems  to  have  been  determined  by  the  local  authori- 
ties of  the  city  of  Corning  that  the  transportation  offered  by 
these  two  petitioners  by  means  of  auto  buses  is  necessary  to  sat- 
isfy the  requirements  of  the  traveling  public  in  and  through  the 
streets  of  the  city. 

This  appears  from  the  action  of  the  common  council  in  grant- 
ing a  permit  for  the  operation  of  such  auto  buses  in  each  case, 
after  public  bearings  were  held  concerning  the  same.  It  is  fair 
to  assume  that  such  action  would  not  have  been  taken  by  the 
official  representatives  of  the  people  of  the  city  unless  there  was 
some  real  demand  therefor.  In  addition  to  this,  there  was  pre- 
sented at  the  hearing  a  written  request  signed  by  many  residents 
of  Coming  and  vicinity,  that  the  Becraft  route  from  Brown's 
crossing  to  Painted  Post  be  approved  by  the  Commission,  and 
stating  that  such  bus  line  is  required  to  give  proper  service  to 
the  people  of  the  territory  through  which  it  passes,  and  that  there 
was  absolute  satisfaction  with  the  Becraft  service  over  this  route, 
before  such  service  was  discontinued  at  the  direction  of  the  Com- 
mission. The  last  state  census  shows  that  the  city  of  Corning 
has  a  population  of  13,459,  and  Painted  Post  has  1,319.  The 
latter  place,  as  well  as  its  immediate  surrounding  territory,  is 
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really  a  suburb  of  Coming,  and  the  people  of  both  plac^  may 
be  considered  as  intimately  connected  by  social  and  business 
relations.  A  very  striking  illustration  of  this  is  found  in  the 
fact  that  many  of  the  employees  of  the  Ingersol-Eand  Company 
live  in  Coming  and  work  in  Painted  Post. 

Under  all  these  circumstances  it  would  be  a  denial  of  justice 
to  say  to  the  people  of  this  locality  that,  because  the  Commission 
is  clothed  with  discretion  in  matters  of  this  kind,  we  should  with- 
hold approval  of  a  proper,  lawful,  and  inexpensive  means  of  pub- 
lic transportation  into  and  through  a  city,  after  the  officials  and 
people  of  such  city  have  declared  in  favor  of  the  same,  simply  be- 
cause another  existing  public  utility  might  not  reap  the  same  re- 
wards for  its  enterprise  as  it  would  if  competition  should  Jbe  pre- 
vented. 

True,  it  is  the  function  of  the  Commission  to  prevent  to  the 
full  extent  of  its  power  all  unjust  competition  with  and  all  unfair 
assaults  upon,  the  business  and  invested  capital  of  a  public  serv- 
ice corporation ;  but  this  rule  cannot  be  so  extensive  in  its  appli- 
cation that  all  competition  shall  be  considered  unjust,  or  that  for 
one  to  engage  in  a  perfectly  legitimate  undertaking  shall  be  con- 
sidered an  invasion  of  the  vested  rights  of  another. 

The  legislature  has  recognized  that  the  automobile,  in  its  vari- 
ous uses,  has  come  to  stay.  This  is  shown  in  the  enactment  of 
the  statute  which  makes  this  proceeding  possible.  It  is  also  ap- 
parent in  the  expenditure  of  an  enormous  amount  of  money  by 
the  state  to  improve  the  highways;  and  in  these  very  cases,  the 
proof  shows  that  there  is  a  brick  pavement  over  the  highways  and 
streets  for  almost  the  entire  length  of  both  routes.  Confessedly, 
these  pavements  were  laid  for  the  convenience  of  the  traveling 
public,  and  particularly  for  the  use  of  automobiles ;  but  it  should 
not  be  contended  that  the  traveling  public,  in  making  such  use  of 
the  highways,  should  be  restricted  to  the  operation  of  their  own 
automobiles,  and  not  be  permitted  to  be  transported  from  place 
to  place  in  the  automobile  of  another  by  paying  a  reasonable 
charge  therefor. 

The  company  operates  6.254  miles  of  a  single  track  street  sur- 
face railroad  from  Brown's  crossing  in  the  tovm  of  Coming,  to 
the  Lackawanna  station,  and  to  the  village  of  Painted  Post  in  the 
town  of  Erwin.    Of  this  line  3.434  miles  are  in  the  city  of  Com- 
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ing,  1.21  in  the  town  of  Coming,  .51  in  the  town  of  Erwin  and 
village  of  Painted  Post,  and  .10  on  private  right  of  way. 

This  private  right  of  way  traverses  the  territory  in  the  towns  of 
Coming  and  Erwin,  where  the  car  line  leaves  the  state  highway 
at  or  near  the  dividing  line  between  such  towns  and  runs  north- 
erly and  then  westerly  until  it  reaches  the  streets  in  the  village  of 
Painted  Post,  and  continues  to  the  four  comers  in  such  village, 
which  is  also  the  terminus  of  the  Becraf  t  route. 

The  territory  in  this  locality  between  the  company's  tracks  and 
the  state  highway  is  from  648  to  805  feet  wide,  and  about  5115 
feet  long.  Running  through  the  center  of  this  strip  are  the  main 
line  ^acks  of  the  Erie  Eailroad,  and  in  only  one  or  two  instances 
are  there  any  cross  streets  over  which  the  people  living  on  the 
highway  can  reach  the  trolley  cars,  and- these  crossings  are  not 
much  traveled ;  so  that,  as  a  matter  of  safety,  such  people  desiring 
to  take  such  car  either  way,  are  compelled  to  go  either  to  Painted 
Post,  or  to  the  Cominng  city  line  where  such  railroad  leaves  the 
state  highway.  There  are  many  people  living  in  this  locality 
whose  convenience  is  entitled  to  consideration,  and  they  have 
with  substantial  unanimity  asked  the  Commission  to  give  them 
the  opportunity  to  go  back  and  forth  in  the  Becraf t  bus,  along  the 
brick  highway  which  the  state  has  provided. 
'  These  are  considerations  applying  particularly  to  the  Becraft 
route ;  in  many  respects  they  are  equally  applicable  in  the  case  of 
the  petitioner  Adams,  who  asks  for  the  approval  of  a  route  the 
same  as  the  Becraft  route,  except  that  at  the  corner  of  Bridge 
and  Pulteney  streets  the  Adams'  route  continues  along  Bridge 
street  in  a  northerly  direction  to  Perry  avenue,  along  Perry 
avenue  to  Baker  street  and  via  Baker  street  to  the  northerly  city 
line  of  Coming;  while  the  Becraft  route  turns  at  that  comer  and 
goes  in  a  westerly  direction  to  the  westerly  city  line,  and  from 
that  point  continues  along  the  state  highway  to  its  terminus  in  the 
village  of  Painted  Post.  The  basis  of  the  Adams'  application  is 
the  necessity  of  the  workmen  at  the  New  York  Central  shops  to 
go  to  their  work  from  their  homes,  and  many  of  them  live  a  mile 
away  from  such  shops  and  across  the  Chemung  river  and  the  Cot- 
tral  railroad  tra<*s  which  divide  the  city  of  Corning  about  equal- 
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ly ;  and  this  distance  is  about  doubled  if  sudi  workmen  follow  the 
streets  of  the  city  of  Coming  to  go  to  their  work,  for  there  is  no 
direct  and  convenient  passageway  across  such  river  and  tracks 
which  may  be  used  by  them ;  and  even  if  they  should  all  take  the 
cars  of  the  street  railway  company  in  going  back  and  forth,  they 
would  still  be  required  to  walk  a  distance  of  1  mile  between 
Bridge  street  and  the  place  of  their  employment.  Upwards  of 
500  people  are  employed  at  these  shops,  many  of  whom  live  on  the 
opposite  side  of  the  city,  and  the  evidence  shows  that,  while 
Adams  was  operating  this  route,  he  carried  between  160  and  200 
men  in  his  buses  every  day.  It  will  be  observed,  in  this  connection, 
that  the  street  car  schedule  does  not  continue  after  about  12 :30  at 
night,  and  from  that  time  on  through  the  early  hours  of  the  morn- 
ing, many  of  such  workmen  are  required  to  report  for  train  duty 
at  such  shops,  while  others  desire  to  return  to  their  homes  across 
the  city ;  and  the  petitioner  Adams  intends  to  make  roimd  trips 
with  his  busses  ovef  his  proposed  route  during  every  hour  of  the 
day  and  night,  so  that  these  workmen,  requiring  such  transporta- 
tion, may  be  accommodated ;  and  the  chief  object  of  the  petitioner 
Adams,  in  operating  such  proposed  route,  is  to  serve  such  work- 
men in  carrying  them  between  their  homes  and  their  work.  The 
petitioner  Becraf  t  also  disclaims  any  intention  to  carry  passengers 
in  his  auto  bus  from  one  point  to  another  in  the  city  of  Coming, 
but  intends  to  carry  only  through  passengers  from  any  point  in 
the  city  of  Corning  to  any  point  outside  of  the  city,  as  far  as  the 
terminus  of  his  proposed  route  in  the  village  of  Painted  Post. 

For  two  years  prior  to  the  enactment  of  chapter  667  of  the 
Laws  of  1916,  §  25  of  the  Transportation  Corporations  law  vested 
in  this  Commission  authority  to  grant  certificates  of  convenience 
and  necessity  for  the  operation  of  auto  busses  over  state  highways ; 
but  the  law  of  1915  repealed  that  provision,  so  that,  since  May 
22d  of  that  year,  any  such  auto-bus  owners,  previously  requiring 
such  certificates  from  this  Commission,  have  been  permitted  to 
operate  their  auto  busses  over  state  highways  without  any  let  or 
hindrance  from  this  Commission  or  any  other  body,  and  subject 
only  to  such  regulations  as  may  be  prescribed  by  the  state  com- 
mission of  highways,  pursuant  to  the  provisions  of  §  24  of  the 
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Highway  law  of  the  state.  It  is  obvious,  therefore,  that  the  pe- 
titioners herein  may  lawfully  operate  their  busses  along  the 
streets  and  highways  covered  by  their  proposed  routes  which  lie 
outside  of  the  city ;  and  if  they  should  do  so,  and  thus  bring  pas- 
sengers to  the  city  line,  such  passengers  would  then  be  subjected  to 
the  necessity  of  continuing  to  their  point  of  destination  in  the  city 
by  some  other  means,  while  passengers  within  the  city,  desiring  to 
go  outside  of  the  city  or  to  the  end  of  either  of  such  routes,  would, 
if  these  applications  be  denied,  be  compelled  to  reach  the  city  line 
of  Corning  before  they  would  have  the  right  to  employ  the  aid  of 
these  buses  to  carry  them  to  the  village  of  Painted  Post,  the  New 
York  CsQtral  shops,  or  any  intervening  points  outside  of  the  city. 
Such  a  practice  would  be  intolerable,  and  could  not  be  justified 
under  the  circumstances  here  presented ;  for  it  must  be  conceded 
that  the  streets  of  the  city  of  Coming  are  maintained  for  the  pub- 
lic generally,  and  are  entitled  to  be  lawfully  used  by  those  living 
outside  as  well  as  inside  of  the  city ;  and  the  city  authorities  have 
determined  in  what  manner  these  petitioners  may  lawfully  use 
such  streets. 

[2]  The  convenience  and  necessity,  which  are  sought  to  be  sat- 
isfied herein,  are  not  confined  to  the  residents  of  Coming  alone, 
but  relate  also  to  the  public  generally,  in  so  far  as  the  through 
routes  of  the  petitioners  are  required  for  continuous  transporta- 
tion in  and  through  the  city.  True,  the  law  now  limits  jurisdic- 
tion of  the  Commission,  in  the  matter  of  granting  certificates,  to 
the  streets,  avenues,  and  public  places  in  any  city ;  but  that  limita- 
tion does  not  preclude  the  consideration  of  proposed  routes  in 
their  entirety,  where  it  is  made  to  appear,  as  in  these  cases,  that 
suburban  travel  over  a  part  of  the  line  is  not  properly  accommo- 
<lated  unless  the  same  may  be  continued  over  the  city  streets.  But 
in  reaching  this  conclusion,  we  desire  to  emphasize  the  fact  that 
the  Conamission  cannot  deal  with  any  question  touching  the  con- 
duct of  a  stage  route,  bus  line,  or  motor-vehicle  line  or  route 
which  is  operated  wholly  without  the  limits  of  a  city. 

[3]  In  addition  to  the  general  opposition  of  the  street  railway 
•company  to  these  applications,  a  specific  objection  is  made  in  butli 
-cases,  that  the  permit  granted  by  the  city  of  Corning  to  each  pe- 
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titioner  is  irregular  and  void,  for  the  reason  that  the  statute  was 
not  complied  with  by  the  common  council,  in  the  various  steps 
taken  by  that  body,  and,  particularly,  that  the  notices  of  hearing 
upon  the  application  for  such  permits  were  not  published  in  the 
manner  and  for  the  time  prescribed  by  law. 

It  will  be  noted  that  the  permit  required  to  be  obtained  from 
the  common  council  in  cases  of  this  kind  is  not,  Jn  any  sense,  the 
basis  of  an  application  to  the  Commission  for  a  certificate  of  con* 
venience  and  necessity.  They  are  separate  and  independent,  al- 
though both  must  be  obtained  before  an  auto  bus  may  be  operated 
And  this  Commission  holds  that  the  regularity  of  the  proceedings 
in  obtaining  a  permit,  and  the  legality  of  the  permit  itself,  should 
be  left  for  the  courts  to  determine,  in  case  the  same  shall  be  as- 
sailed. 

Ee  Gray,  P.U.R.  191 6 A,  33.  Opinion  of  Emmet,  Commission- 
er. 

At  the  same  time  these  cases  were  heard  by  the  Commission, 
evidence  was  also  produced  in  a  case  against  the  Corning  & 
Painted  Post  Street  Railway  on  the  complaint  of  residents  of 
Coming  and  Painted  Post,  concerning  poor  equipment  and  inad- 
equate service  of  the  street  railway ;  but  in  making  this  decision 
it  is  not  deemed  necessary  to  specifically  refer  to  that  case,  or  the 
proof  relating  thereto,  because  the  decision  of  these  two  cases  is 
made  squarely  upon  their  merits,  irrespective  of  the  kind  of  equip- 
ment possessed  by  said  company  or  the  character  of  the  service  it 
renders. 

[4]  The  Commission  should,  therefore,  grant  a  certificate  ol 
convenience  and  necessity  to  each  of  the  petitioners  in  tliese  cases, 
but,  in  the  exercise  of  the  rights  so  conferred,  the  same  should  be 
limited  to  through  passengers  only  as  hereinbefore  indicated. 

All  ooncur. 
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I 

PHUilPPINi:  ISIiAN]>S  BOARD  OF  PUBIjIO  UTIliiTK 
COMHISSIONXaEtS. 

IN  EE  MANILA  BAILEOAD  COMPANY,  TARIFF  NO.  105. 

[Case  No.  317.] 

Bates  ^^  Railroads '^  Permission  to  reduce  to  meet  com^petition  tcith 
automobile  lines  — •  Effect  of  subsidy. 

The  rule  that  a  railroad  company  may  be  permitted  to  reduce 
rates  to  meet  competition  so  long  as  the  rates  are  clearly  sufficient  to 
meet  the  out-of-pocket  expenses  is  not  affected  by  the  fact  that  the 
company  is  receiving  a  subsidy  from  the  government  in  the  form  of 
the  guaranty  of  interest  on  construction  bonds,  especially  where  the 
competition  is  by  automobile  lines  which  are  not  required  to  furnish 
their  own  roadbed. 

[January  3,  1916.] 

Application  of  railroad  company  for  permission  to  reduce 
passenger  rates  to  meet  competition  with  automobile  lines; 
granted. 

By  the  Board:  This  case  is  before  the  Board  for  decision 
upon  an  application  by  the  Manila  Railroad  Company  under  the 
rules  for  permission  to  establish  a  so-called  special  two-day  ex- 
cursion rate  between  all  stations  in  the  Legaspi  district  from 
Tabaco  to  Baao  on  a  basis  of  30  per  cent  reduction  from  the 
present  base  tariff  rates.  In  the  application  it  is  alleged  that  this 
division  of  the  company's  road  is  located  in  a  comparatively  level 
agricultural  district,  and  is  traversed  to  a  great  extent  by  macada- 
mized wagon  roads  more  or  less  parallel  to  the  railroad,  thus 
making  automobile  transportation  accessible ;  that  as  automobiles 
used  for  public  transport  pay  no  direct  taxes  for  the  construction 
or  maintenance  of  public  highways,  the  small  cost  of  operation 
enables  the  owners  to  carry  traffic  at  low  rates,  thus  promoting  a 
competition  which  the  railroad  company  feels  it  necessary  to  meet 
in  so  far  as  possible ;  that  the  company  is  entitled  to  a  fair  pro- 
portion of  the  traffic ;  that  the  train  schedules  are  so  arranged  that 
it  is  possible  for  persons  to  travel  the  full  length  of  the  line  and 
return  on  the  same  or  following  day  so  that  the  time  limitation 
in  the  rate  proposed  will  not  be  prohibitive  to  the  company's 
patrons ;  that  the  majority  of  travelers  make  the  round  trip  within 
a  single  day;  and  that  on  many  parts  of  the  line  this  arrange- 
ment will  facilitate  the  movement  of  day  labor. 
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The  application  was  given  due  publication  under  the  rules. 
On  the  8th  of  October,  1915,  a  protest  was  filed  by  the  A.  L. 
Ammen  Transportation  Company,  Inc.,  apparently  the  principal 
competitor  of  the  railroad  company,  in  which  it  was  alleged, 
among  other  things,  that  the  protestant  is  a  company  duly  in- 
corporated under  the  laws  of  the  Philippine  Islands  with  a  paid- 
up  capital  of  ?110,000,  and  is  engaged  in  the  transportation  of 
passengers  by  automobile  trucks  between  the  towns  of  Legaspi 
and  Tabaco,  Albay  province,  and  Legaspi  and  Naga,  Ambos 
Camarines  province,  and  all  intermediate  to'vvns;  that  prior  to  the 
operation  of  its  lines  by  the  Manila  Railroad  Company  in  the 
same  district  the  protestant  had  gradually  and  voluntarily  re- 
duced its  own  fares  to  the  minimum  rate  on  which  said  company 
can  operate  and  make  a  reasonable  profit,  said  profit  amounting 
on  an  average  to  about  1^  centavos  per  kilometer;  that  about 
80  per  cent  of  the  traffic  in  the  territory  served  by  the  protestant's 
line  and  the  Manila  Eailroad  Company's  line  will  take  advantage 
of  the  proposed  30  per  cent  reduction;  that  the  proposed  reduc- 
tion, with  a  few  exceptions,  will  bring  the  rates  of  the  Manila 
Railroad  Company  below  those  of  the  protestant;  that  the  pro- 
testant cannot  meet  the  reduced  rates  proposed  by  the  Manila 
Railroad  Company  and  continue  to  operate  at  a  fair  and  reason- 
able profit;  that  the  proposed  reduction  will  not  give  a  reason- 
able profit  to  the  Manila  Railroad  Company;  that  the  Manila 
Railroad  Company  is  now  operating  at  a  loss,  and  this  loss  must 
necessarily  be  increased  if  the  proposed  reduction  of  passenger 
rates  is  allowed ;  that  the  only  object  of  the  proposed  reduction  is 
to  suppress  competition  by  operating  at  a  loss;  that  the  Manila 
Railroad  Company  is  guaranteed  interest  on  its  investment  by 
the  government  of  the  Philippine  Islands,  and  it  is  manifestly 
unfair  and  unjust  to  permit  such  a  concern  to  operate  at  a  loss 
at  the  expense  of  the  government  in  order  to  suppress  a  com- 
petitor who,  through  the  industry  of  its  owners  and  the  invest- 
ment of  its  capital,  furnished  transportation  at  rates  lower  than 
can  be  found  elsewhere  in  the  world;  and  that  the  proposed 
reduction  is  unreasonable  and  excessive,  the  ordinary  reduction 
on  railroad  lines  for  round-trip  tickets  being  a  fare  and  a  half, 
equivalent  to  a  reduction  of  25  per  cent. 

Accompanying  the  protest  is  a  comparative  statement  of  the 
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third-class  passenger  rates  now  charged  by  the  Manila  Eailroad 
Company  on  the  Legaspi-Nueva  Caceres  line,  the  proposed  rates 
to  be  charged  by  that  company,  and  the  rates  at  present  charged 
by  the  A,  L.  Ammen  Transportation  Company.  Generally  speak- 
ing, th^se  comparisons  show  that  the  protestant,  for  the  longer 
hauls,  is  charging  rates  materially  lower  than  those  of  the  Manila 
Eailroad  Company  now  in  force,  and  that  in  very  few'  cases  the 
present  rate  charged  by  the  Manila  Railroad  Company  meets  the 
rate  charged  by  the  protestant. 

On  receipt  of  the  protest  an  order  of  suspension  was  entered, 
and  a  copy  of  the  protest  was  served  upon  the  Manila  Eailroad 
Company  for  answer.  Answer  thereto  has  now  been  made  con- 
sisting in  large  part  of  argument,  upon  receipt  of  which  the 
matter  was  set  for  hearing.  Upon  the  date  set  for  hearing,  a 
reply  from  the  protestant  to  the  Manila  Eailroad  Company's 
answer  was  received,  in  which  the  protestant  waived  its  right  to 
appear  at  the  hearing,  and  submitted  the  matter  on  the  plead- 
ings. At  tiie  hearing  Messrs.  T.  L.  Hartigan,  H.  L.  Higgins,  and 
M.  D.  Eoyer  appeared  for  the  Manila  Eailroad  Company ;  there 
were  no  other  appearances. 

There  is  in  this  case  no  dispute  as  to  the  facts.  The  Manila 
Eailroad  Company  is  at  present  unable  to  pay  its  operating 
expenses  in  the  operation  of  its  lines  in  the  provinces  of  Albay 
and^Ambos  Camarines,  due  to  the  fact,  in  large  part,  that  the 
company  is  not  meeting  th^  very  extensive  automobile  competi- 
tion made  by  the  protesting  company  and  other  automobile  lines. 
The  comparative  table  submitted  by  the  protesting  company  dis- 
closes clearly  that  the  railroad  company,  under  existing  rates,  is 
not  securing  its  fair  share  of  the  traffic.  It  is  clear  that  the 
traffic  will  not  move  by  the  railroad  when  it  can  secure  the  more 
adaptable  automobile  service  at  cheaper  rates. 

The  argument  that  the  railroad  company  is  practically  a  sub- 
sidized concern  is  in  a  sense  well  founded.  The  government  does 
guarantee  interest  at  the  rate  of  4:  per  cent  on  a  large  portion  of 
the  actual  investment  by  the  Manila  Eailroad  Company  in  the 
line  in  question,  but  this  guaranty  is  in  the  form  of  a  guaranty  to 
bondholders  of  the  interest  on  bonds  issued  for  oonfftruction  pur- 
poses. Payments  made  by  the  government  under  this  guaranty 
become  an  indebtedness  of, the  railroad  company  to  the  govem- 
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ment,  secured  by  lien  on  the  company's  lines  subordinate  only  to 
the  first  mortgage  securing  the  principal  on  said  bonds.  More- 
over, as  is  very  forcibly  pointed  out  by  the  railroad  company, 
the  protestant  company  and  other  automobile  lines  are  not  re- 
quired to  furnish  their  own  roadbed.  Their  roadbed  is  filmished 
and  maintained  by  the  government  without  any  direct  contribu- 
tion from  them  for  that  purpose.  On  the  question  of  govern- 
ment assistance,  it  would  seem  that  the  Manila  Railroad  Com- 
pany has  the  better  of  the  argument. 

However,  we  do  not  believe  that  the  assistance  furnished  by  the 
government  to  the  railroad  company  affects  in  any  way  the  right 
of  the  company  to  make  such  charges  with  certain  limitations  as 
will  enable  it  to  meet  competition.  The  right  to  meet  competition 
has  often  been  passed  upon  by  the  Interstate  Commerce  Commis- 
sion, and  it  has  constantly  been  held  that  common  carriers  by  rail 
may  voluntarily  make,  under  the  force  of  controlling  competition, 
reductions  in  rates  which  they  may  not  be  compelled  to  make. 
A  recent  decision  of  the  Interstate  Commerce  Commission  grant 
ing  transcontinental  railroads  relief  under  the  4ih  section  of  the 
interstate  commerce  act  (32  Inters.  Com.  Rep.  611)  lays  down  the 
principle  that  the  carrier  by  rail  should  be  permitted  to  compete 
against  carriers  by  water  operating  through  the  Panama  canal, 
so  long  as  it  may  secure  a  substantial  share  of  the  traffic  at  rates 
which  clearly  cover  the  out-of-pocket  cost.  See  also  Loch  Lj-nn 
Constr.  Co.  v.  Baltimore  &  O.  R.  Co.  17  Inters.  Com.  Rep.  396, 
399 ;  Oregon  &  W.  Lumber  Manufacturers  Asso.  v.  Union  P.  R 
Co.  14  Inters.  Com.  Rep.  1,  14 ;  Rainey  &  Rogers  v.  St.  Louis  & 
S.  F.  R.  Co.  18  Inters.  Com.  Rep.  88,  89 ;  Consumers'  Ice  Co.  v. 
Atchison,  T.  &  S.  F.  R.  Co.  18  Inters.  Com.  Rep.  277,  278 ;  Cor- 
poration Commission  v.  Norfolk  &  W.  R.  Co.  19  Inters.  Com. 
Rep.  303,  309 ;  Bainbridge  Bd.  of  Trade  v.  Louisville,  H.  &  St.  L. 
R.  Co.  15  Inters.  Com.  Rep.  586,  594;  Columbia  Grocery  Co.  v. 
Louisville  &  N.  R.  Co.  18  Inters.  Com.  Rep.  502,  507 ;  Darling 
&  Co.  V.  Baltimore  &  O.  R.  Co.  16  Inters.  Com.  Rep.  79,  87; 
Chamber  of  Commerce  v.  Georgia  S.  &  F.  R.  Co.  23  Inters.  Com. 
Rep.  140,  149. 

We  hold  that  the  assistance  tiiat  the  railroad  company  is  re- 
ceiving at  the  hands  of  the  government  in  the  form  of  a  guaranty 
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by  the  government  of  the  interest  on  the  bonds  issued  for  purposes 
of  eonstruction  does  not  vary  in  the  sli^test  the  right  of  the  Com- 
pany to  secure  its  fair  share  of  the  traffic  by  meeting  competition, 
so  long  as  the  rates  charged  are  clearly  sufficient  to  cover  the  out- 
of-pocket  cost  of  moving  the  traffic  We  are  of  the  opinion  that 
the  proposed  reduction  in  rates  will  result  in  a  decided  increase 
in  operating  revenue  on  this  section,  and  will  relieve  the  railroad 
company  to  a  considerable  extent  against  its  present  operating 
losses  in  the  territory  in  question. 

The  railroad  company  is  therefore  permitted  to  put  into  effect 
at  once  the  proposed  reduction  in  passenger  rates. 


SOUTH  DAKOTA  BOARD  OF  RAHiROAD  OOMMIftSIOiEfBRS. 

PETEE  HANSON 

V. 

OLEAN  TELEPHONE  COMPANY. 

[F-266.] 

Poymatif — Telepihone9 — BefumU  of  service  —  Unpaid  hill. 

A  telephone  ocxnpany  cannot  refuse  to  eerve  a  patron  becaufle  of 
nonpayment  of  a  disputed  biU  for  service  during  a  time  when  the  line 
was  not  in  condition,  and  pending  court  proceedings  to  determine  the 
amount  due.  ^ 

[January  15,  1916.] 

Complaint  by  Peter  Hanson  of  the  ref  osal  of  service  by  the 
Olean  Telephone  Oompany.  Wires  detached  from  plaintiff's 
residence  by  a  storm  were  restrung  by  defendant  so  as  to  inter- 
fere with  the  opening  and  the  closing  of  a  door,  and  were  required 
to  be  held  up  when  driving  into  or  out  of  the  place,  a  vehicle 
finally  breaking  a  wire.  The  bill  for  service  during  the  time  the 
line  was  not  in  condition  was  contested  in  court  It  was  ordered 
that  service  be  given  within  six  days,  that  the  wire  in  front  of 
complainant's  residence  be  strung  at  a  height  to  clear  vehicles, 
that  the  wire  be  bracketed  on  the  house  so  as  not  to  interfere 
with  the  movement  of  any  door,  and  that  complainant  and  de- 
fendant report  to  the  Oommission  when  service  is  installed. 

By  the  Board:  In  this  case  the  complainant  demanded  tele- 
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phone  service  from  the  defendant  and  was  refused.  A  hearing 
was  held  at  Turton  before  oommissioners  Murphy  and  Dough- 
erty. The  complainant  appeared  in  person;  and  the  defendant, 
the  Olean  Telephone  Company,  appeared  by  its  full  board  of 
directors.  The  witnesses  were  examined  by  Mr.  Sweet,  attorney 
for  this  Board. 

The  complaint  in  this  case  is  for  telephone  service  which 
has  been  refused.  From  the  time  of  the  organization  of  the  Olean 
Telephone  Company  up  to  a  little  over  a  year  ago,  complainant 
was  a  subscriber  renting  a  telephone  instrument  and  receiving 
telephone  service  from  the  defendant  About  that  time  a  storm 
came  up  and  blew  down  some  of  complainant's  buildings  and 
snapped  off  the  telephone  pole  in  front  of  his  place  of  residence. 
Subsequently  a  representative  of  the  defendant  reset  the  broken 
pole  in  front  of  plaintiff's  residence  and  restrung  the  wires  in 
such  a  manner  that  complainant  and  the  members  of  his  family, 
m  driving  into  and  out  of  his  place  were  compelled  to  hold  up  the 
wires,  and  the  wire  at  the  point  where  it  entered  the  residence 
hung  down  in  such  a  way  as  to  interfere  with  the  opening  of  the 
door  of  his  house.  At  one  time,  while  a  representative  of  the  de- 
fendant was  present,  one  of  the  sons  of  complainant  was  driving 
into  the  place,  and  the  telephone  wire  caught  on  the  vehicle  and 
was  snapped  in  two.  As  a  result  of  this  state  of  affairs,  the  com- 
plainant refused  to  pay  for  his  telephone  service  until  the  line 
was  put  in  a  proper  condition.  In  the  meantime  some  bad  blood 
had  been  engendered  between  the  complainant  and  the  officers 
of  the  defendant  because  of  some  litigation  pending.  Finally  the 
defendant  removed  the  telephone  instrument  from-  complain- 
ant's residence,  and  has  since  refused  to  permit  him  to  have  tele- 
phone service.  The  complainant's  bill  for  telephone  service  dur- 
ing the  time  when  he  contends  the  line  was  not  in  proper  condition 
is  being  contested.  Sufficient  facts  appear  from  the  record  to 
disclose  that  this  is  not  a  case  of  a  wilful  failure  or  refusal  of 
complainant  to  pay  his  telephone  rental.  The  defendant  is  en- 
titled to  make  reasonable  rules  and  regulations  for  the  conduct 
of  its  business,  including  the  payment  of  its  rental  rates,  and  with 
these  reasonable  rules  and  regulations  the  complainant  must 
comply.  Ordinarily  a  refusal  to  pay  telephone  rental  would  be 
a  sufficient  excuse  for  denying  telephone  service.    In  the  case  of 
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Danaher  v.  Southwedtem  Tdeg.  &  Teleph.  Co.  94  Ark.  533, 
30  L.R.A.(K.S.)  1027,  127  S.  W.  963,  102  Ark.  547,  144  S.  W. 
925,  238  U.  S.  482,  59  L.  ed.  1419,  L.R.A.1916A,  1208,  P. U.K. 
1915D,  671,  35  Snp.  Ct  Rep.  887,  held:  that  the  "impartial 
enforcement  against  one  of  its  patrons  of  a  regulation  that  it  will 
not  furnish  telephone  service  to  any  patron  in  arrears  for  past 
service,  and  will  not  accord  to  a  patron  so  in  arrears,  the  discount 
usually  allowed  for  paying  in  advance  of  a  designated  time," 
constituted  a  reasonable  regulation.  In  the  present  case,  how- 
ever, there  is  clearly  a  dispute  which  has  been  or  is  to  be  settled 
in  court  as  to  the  amount  due  from  complainant  to  defendant  for 
telephone  service  during  the  time  while  complainant  claims  the 
line  was  not  in  proper  condition.  Complainant  is  not  only  ready 
and  willing,  but  able,  to  pay  for  his  telephone  service  in  advance. 

From  a  careful  examination  of  all  the  testimony  in  this  case, 
we  are  of  the  opinion  and  find  that  complainant  is  entitled  to  re- 
ceive telephone  service  from  the  defendant,  and  as  conclusions 
from  these  findings  that  an  order  be  made  and  entered  in  this  pro- 
ceeding requiring  the  defendant  to  furnish  telephone  service  to 
the  complainant  within  six  days  after  the  service  of  tiiis  order 
upon  it,  upon  payment  by  complainant  of  the  regular  rental  rates 
charged  by  defendant  to  its  other  patrons  for  similar  services. 

Let  an  order  be  entered  accordingly. 


WASHINGTON  PUBIiIO  SSBVIC9B  0OBCMIS6ION. 

PUBLIC   SEKVICE   COMMISSION   OP   WASHINGTON   EX 
EEL.  WASHINGTON  KOUTE,  a  Corporation, 

V. 

H.  S.  GAEFIELD  and  Calvin  C.  Garfield,  Copartners  Trading  as  the 
Bremerton  Transportation  Company. 

[No.  1927.] 

RePum  —  Steamboats  —  Ext^eption  to  general  rule  —  Valuation, 

1.  The  general  rule  of  allowing  a  rate  that  will  yield  a  reasonable 
return  iq^on  the  ascertained  fair  value  of  property  cannot  be  applied 
in  fixing  rates  for  competitive  steamboats. 

Discrimination  —  Bates  —  Shipping  —  Cut-rate  competition  —  Mo- 
nopoly, 

2.  Tramp  boats  giying  irregular  teferior  scrriee  will  not  be  per- 
P.U.R.1916B. 
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mitted  to  cut  the  fair  rates  of  oompetitive  steamboats  giving  adequate 
regular  servioei  in  view  of  the  statute  (Laws  1911,  chap.  117,  §  80,  as 
amended  by  Laws  1913,  chap.  145)  empowering  the  fixing  of  imiform 
rates  upon  complaint  that  the  rates  of  a  competitor  are  unremunera- 
tive  or  discriminatoiy  or  tend  to  oppress  complainant  or  encourage  the 
creation  of  monopoly. 

[January  6,  1916.] 

Complaint  of  the  Washington  Route  that  the  lower  freight 
rates  of  the  competitive  partnership  trading  as  the  Bremerton 
Transportation  Company  are  in  violation  of  §  80,  chapter  117, 
Laws  of  1911,  as  amended  by  chapter  145,  Laws  of  1913;  re- 
spondent's rates  were  found  to  be  illegal  and  they  were  ordered  to 
file  a  tariff  identical  with  that  of  complainant 

By  tiie  Commissicm:  This  cause  came  on  for  hearing  at 
Seattle,  Washijigton,  on  the  llih  day  of  November,  1915,  at  9 :30 
A.  M.,  there  being  preeent  C.  A.  Reynolds,  chairman,  and  Com- 
missioners Arthur  A.  Lewis  and  Frank  R.  Spinning,  the  com- 
plainant being  represented  by  H^rry  E.  Wilson,  its  attorney,  and 
respondent  being  represented  by  H.  S.  Garfield,  its  manager. 
Testimony  was  offered  on  the  part  of  the  complainant  and  the 
respondent,  and  Uie  cause  submitted  to  the  Commission  for  its 
decision. 

This  complaint  is  based  upon  §  80,  chapter  117,  Laws  of 
1911,  as  amended  by  chapter  145,  Laws  of  1913. 

The  complainant  in  this  case  operates  a  line  of  boats  on  Puget 
sound  between  Seattle,  Waterman,  Enatai,  Manette,  Tracytown, 
Chico,  Eort  Ward,  Pleasant  Beach,  Bremerton,  Silverdale,  and 
points  on  Washington  bay.  The  complainant  operates  on  a 
regular  schedule  throughout  the  year,  and  has  filed  with  the  Pub- 
lic Service  Commission  its  tariff.  The  respondent,  Bremerton 
Transportation  Company,  operates  one  boat  and  performs  a 
"tramp  service.''  This  tramp  boat  touches  at  some  of  the  points 
on  plaintiff's  regular  schedule.  Respondent's  boat  does  not  oper- 
ate regularly,  but  goes  into  the  points  served  by  the  complainant 
when  it  can  obtain  business^  The  respondent  concedes  plaintiff's 
rates  to  be  fair,  reasonable,  and  sufficient  It  also  concedes  that 
it  cuts  rates  when  by  so  doing  it  can  obtain  freight.  The  respond- 
ent claims  the  right  to  do  this,  and  to  compete  with  the  complain- 
ant in  any  manner.  Mr.  Garfield,  manager  of  the  respondent 
company,  testified  tm  follows : 
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A.  We  have  a  kind  of  jobbing  business,  we  go  to  Tacoma  or 
to  Dupont  and  get  a  load  and  come  this  way,  or  take  a  load  from 
here  to  Vashon  island  or  up  the  west  or  east  pass  on  Sundays  or 
during  week  days,  the  other  boats  that  have  an  overplus  of  freight 
give  us  a  load  occasionally  to  go  between  these  points.  That  is 
the  object  in  filing  that  tariff,  it  is  a  jobbing  service. 

Q.  Have  you  what  is  known  as  a  tramp  ship  2 

A.  That  is  the  idea,  although  we  maintain  a  daily  run  to 
Bremerton  six  days  a  week. 

Q.  How  do  your  rates  compare  to  ike  rates  of  the  boats  that 
make  regular  trips  i 

A.  I  think  they  are  exactly  the  same  with  the  exception  of 
the  Washington  Boute. 

[1]  The  boat  situation  on  Puget  sound  presents  a  very  diffi- 
cult question  to  the  Conmiission.  The  general  rule  for  fixing 
rates  for  public  utilities  is  to  ascertain  the  fair  value  of  the  prop- 
erty devoted  to  the  public  service,  and  then  allow  such  rate  as  will 
result  in  a  reasonable  return  upon  the  fair  value  of  the  property 
used  in  serving  the  public  This  rule  cannot  be  applied  in  estab- 
lishing just,  fair,  and  sufficient  rates  for  steamboats.  A  boat 
costing  $20,000  is  in  competition  with  a  boat  costing  $10,000. 
Both  boats  are  operating  over  the  same  route,  and  may  be  ca- 
pable of  carrying  the  same  nimiber  of  passengers.  The  one  boat 
may  be  aUe  to  serve  the  public  at  rates  much  less  than  the  other, 
and  at  the  same  time  make  a  fair  return  upon  the  fair  value  of 
its  property  devoted  to  the  public  service.  This  condition  exists 
in  a  greater  or  less  d^pree  all  over  the  sound.  The  larger,  more 
commodious,  best  equipped,  and  safer  boats  are  required  to  com- 
pete with  boats  that  barely  pass  the  necessary  standard  of  safety, 
and  which  are  very  poorly  equipped  and  unfitted  to  perform  a 
service  such  as  is  contemplated  by  the  statute,  and  such  as  the 
public  is  entitled  to  enjoy.  During  the  winter  months  when  the 
travel  is  light  these  smaller,  cheaper,  and  poorly  equipped  boats 
may  not  operate  at  all,  and  then  during  the  summer  months  when 
the  route  is  profitable  compete  with  the  larger  boats,  and  by 
charging  rates  that  are  not  remunerative  to  the  larger  and  better 
equipped  boats  practically  deprive  tiiem  of  a  sufficient  amount 
of  business  to  warrant  their  operation.  If  tiiis  practice  is  per- 
mitted to  continue  it  is  only  a  matter  of  time  until  the  better 
P.UJL1916B. 
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boats  will  disappear  entirely  from  the  service  and  the  public  will 
be  required  to  use  boats  inferior  in  equipment  and  more  danger- 
ous to  the  safety  of  the  passengers. 

[2]  It  would  seem  tiiat  the  amendment  to  §  80,  supra,  was  in- 
tended to  meet  a  condition  of  this  sort  The  portion  of  the  section 
which  seems  peculiarly  applicable  reads  as  follows : 

^*That  when  two  6r  more  public  service  corporations  are  en- 
gaged in  competition  in  any  locality,  or  localities,  in  the  state 
either  may  make  complaint  against  the  other  or  others  that  the 
rates,  charges,  rules,  regulations,  or  practices  of  such  other  or 
others  with  or  in  respect  to  which  the  complainant  is  in  competi- 
tion, are  unreasonable,  unremunerative,  discriminatory,  illegal, 
unfair  or  intending,  or  tending,  to  oppress  the  complainant,  to 
stifle  competition  or  to  create  or  eneourage  the  creation  of  mo- 
nopoly." 

"Cutthroat"  competition  not  only  tends  to  oppress,  but  to 
stifle  competition,  and  to  create  and  encourage  the  creation  of 
monopoly.  The  public  is  vitally  interested  in  the  development 
of  a  safe,  adequate,  and  sufficient  boat  service  on  Puget  sound 
and  the  continuance  of  the  practices  of  cutting  rates  by  boats 
poorly  equipped  and  capable  only  of  furnishing  an  inferior  serv- 
ice will  eventually  result  in  the  poorer  boats  only  performing  the 
service  upon  the  waters  of  Puget  sound.  This  Commission  is  of 
the  opinion  that  such  a  result  should  be  prevented,  and  such  rates 
established  as  will  insure  to  the  public  a  safe,  adequate,  and 
sufficient  service.  This  result  can  only  be  obtained  by  estab- 
lishing rates  for  all  boats  sufficiait  to  r^nujaerate  and  encourage 
the  operation  of  boats  so  constructed  and  equipped  as  to  be  ca- 
pable of  furnishing  adequate  and  sufficient  service.  While  the 
poorer  boats  can  operate  for  lese,  they  should  not  be  heard  to  com- 
plain if  rates  are  established  which  will  return  to  them  more  than 
an  adequate,  just,  and  sufficient  return  upon  the  value  of  their 
property  devoted  to  the  public  service,  particularly  in  view  of 
§  80,  chapter  117,  Laws  of  1911,  as  amended  by  chapter  145, 
Laws  of  1913,  which  provides  that  the  Commission  shall  have 
power  to  establish  "uniform  rates." 

Now  therefore,  the  Commission,  being  fully  advised  in  the. 
premises,  makes  the  following: 
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FINDINGS  OF  FACT. 

I.  That  the  complainant  is  a  corporation  organized  and  exist- 
ing under  and  by  virtue  of  the"  laws  of  the  state  of  Washington, 
engaged  in  the  transportation  business  on  the  waters  of  Puget 
sound,  with  its  principal  place  of  business  in  the  city  of  Seattle 
in  said  state ;  and  said  corporation  has  paid  its  annual  license  fee 
last  due  prior  to  the  commencement  of  this  action. 

II.  That  the  defendants,  H.  S.  Garfield  and  Calvin  0.  Gar- 
field, are  copartners  engaged  in  the  transportation  business  on 
the  waters  of  Puget  sound,  under  the  firm  name  and  style  of 
Bremerton  Transportation  Company,  and  with  their  principal 
place  of  business  in  Seattle. 

m.  That  complainant  has  been,  and  is  now,  operating  the 
steamboats  Norwood,  Mohawk,  and  Washington  between  Seattle, 
Fort  Ward,  Pleasant  Beach,  Waterman,  Enatai,  Bremerton, 
Manette,  Tracytown,  Silverdale,  Chico,  and  other  points  on 
Washington  bay,  all  within  the  state  of  Washington,  on  what  is 
commonly  known  as  the  "Washington  route,"  in  the  carrying  of 
freight  and  passengers  for  hire,  running  for  the  most  of  said 
times  two  steamboats  daily  on  said  route,  and  giving  the  people 
of  said  localities  adequate,  dependable,  and  sufficient  freight  and 
passenger  service  at  reasonable  rates,  and  providing  to  said  local- 
ities the  only  r^ular  daily  boat  service  which  said  localities  have 
had. 

IV.  That  since  December  18,  1914,  the  defendants  have  been, 
and  now  are,  operating  a  small  gas  boat,  the  Bene,  and  a  barge 
named  the  Garfield,  for  the  carrying  of  freight,  and  are  operating 
on  Puget  sound  a  tramp  service  and  are  competing  with  the 
plaintiff  on  said  regular  route  by  charging  rates  that  are  less  than 
liie  fair,  reasonable,  and  sufficient  rates,  and  are  using  induce- 
ments in  tiie  way  of  lower  rates  to  obtain  freight  which  in  the 
ordinary  course  of  business  would  be  given  to  the  complainant. 
That  said  rates  charged  by  the  defendant  for  the  service  are  lower 
than  ike  rates  charged  by  the  complainant,  and  are  lower  than  the 
just,  fair,  reasonable,  and  sufficient  rates,  and  are  lower  than 
could  be  charged  and  at  the  same  time  render  the  service  per- 
formed by  the  complainant,  and  that  such  rates  so  charged  by  the 
defendant,  and  such  coiApetition  if  permitted  to  continue 
will  eventually  result  in  the  elimination  of  the  regular  service 
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now  performed  by  the  Washington  route,  and  will  tend  to  impair 
the  service  to  the  public,  and  will  result  in  the  withdrawal  of  the 
said  regular  service  from  said  route,  and  said  rates  and  practices 
of  said  defendant  tend  to  oppress  the  complainant,  to  stifle  com- 
petition, and  to  create  and  encourage  the  creation  of  monopoly, 
and  will  result  in  an  inadequate  and  insufficient  service  to  the 
cities  on  Puget  sound  now  swved  by  the  complainant. 

V.  That  said  rates  charged  by  the  defendant  are  unreason- 
able, unremunerative,  discriminatory,  and  unfair,  and  tend  to 
oppress  the  complainant  by  depriving  it  of  its  freight  business, 
and  will  result  in  causing  the  complainant  to  curtail  its  present 
service,  to  the  great  detriment  and  loss  of  the  complainant  and 
of  the  public  served  by  it.  ' 

Now  therefore,  it  is  ordered,  and  the  Commission  does  hereby 
order,  promulgate,  and  establish  the  rates  now  on  file  and  desig- 
nated as  'Washington  route,  freight  tariff  No.  3,  superseding 
Nos.  1  and  2,  naming  freight  rates  on  steamers  Washington, 
Mohawk,  Norwood,  and  Chickaree,  between  Seattle,  South 
Beach,  Fort  Ward,  Pleasant  Beach,  Waterman,  Enatai,  Manette, 
Bremerton,  Sheridan,  Tracytpn,  Fairview,  Silverdale,  Chico, 
Elwood,  and  the  Naval  Magazine,"  filed  with  the  Public  Service 
Commission  of  Washington  at  Olympia,  Thurston  county,  Wash- 
ington, on  October  10,  1914,  as  the  fair,  just,  reasonable,  uni- 
form, and  sufficient  rates  to  be  charged  by  all  boats  transporting 
freight  between  said  points,  and  all  rates  in  conflict  therewith 
are  hereby  canceled,  annulled,  and  set  aside. 

The  said  respondent  is  hereby  ordered  to  file  with  the  Public 
Service  Commission  of  Washington  a  tariff  in  all  respects  identi- 
cal with  said  Washington  route,  freight  tariff  No.  3,  and  to 
charge  or  collect  no  other,  greater,  or  less  rates  for  the  transpor- 
tation of  freight  than  are  set  forth  in  said  tariff  No.  3  on  file 
with  the  Public  Service  Commission  of  Washington,  and  said 
rates  as  set  forth  in  said  tariff,  schedule  No.  3,  are  hereby  estab- 
lished and  promulgated  as  the  fair,  reasonable,  just,  and  suffi- 
cient rates  to  be  charged  by  all  boats  transporting  freight  between 
said  points.  \ 

The  Public  Service  Commission  of  Washington,  by  C.  A.  Eey- 
nolds.  Chairman ;  Arthur  A.  Lewis  and  Frank  R.  Spinning,  Com- 
missioners. 
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WISCONSIN  BAILROAD  COMMISSION. 

BE  WILLIAM  COCHEMS. 

Jfoftofioly  and  competition  —  Telephones  ~  Priority  of  right  to  extend 
service, 

1.  The  right  of  an  owner  of  a  private  telephone  system  to  a  certifi- 
cate to  operate  as  a  public  utility  to  serve  prospective  subscribers  is 
not  as  great  as  that  of  a  mutual  company  in  the  same  field  to  make  ex- 
tensions to  serve  them. 

Monopoly  and  competition  ^-^  Telephones  ^-^  Service  hy  mutual  com- 
panies, 

2.  An  owner  of  a  private  telephone  system  will  not  be  permitted  to 
extend  his  service  into  territory  occupied  by  a  mutual  company  upon 
the  ground  that  the  latter  requires  the  purchase  of  stock  as  a  condition 
of  service,  whare  the  Public  Utility  law  requires  that  service  be  ren- 
dered to  all  applicants  without  the  purchase  of  stock,  and  no  refusal  of 
wrrice  is  shown. 

[January  16,  1916.] 

Application  for  a  certificate  to  construct  and  operate  a  tele- 
phone line  for  local  service  in  Nasewaupee ;  denied. 

By  the  Commission:  Applicant  asks  for  a  certificate  of  oan* 
▼enience  and  necessity  to  construct  a  telephone  line  for  local 
service  in  the  town  of  Nasewaupee,  Door  county. 

Objection  was  filed  by  the  Nasewaupee  Telephone  Company, 
and  a  hearing  was  held  upon  the  matter  at  Sturgeon  Bay  on  April 
80, 1915,  at  which  the  applicant  was  represented  by  W.  E.  Wago- 
ner and  the  objector  by  Willard  E.  Ghiede. 

It  appears  that  the  applicant  owns  a  private  line  installed  by 
him  for  his  own  conveni^ice,  and  extending  from  the  city  of 
Sturgeon  Bay  in  a  northwesterly  direction  to  the  government 
lighthouse  in  section  twenty-three,  where  applicant  lives  a  portion 
of  the  year. 

His  switching  is  done  by  the  Wisconsin  Telephone  Company 
at  Sturgeon  Bay,  and,  besides  his  own  phone  at  the  li^thouse, 
applicant  permits  four  of  his  friends  to  use  the  line.  At  the  time 
this  line  was  built  the  l^asewaupee  Telephone  Cc^npany  had  a 
line  for  local  service  in  operation  from  Sturgeon  Bay  to  within  a 
short  distance  of  the  lighthouse.  The  applicant  desired  service 
from  this  line,  but  was  told  that  he  would  have  to  subscribe  for 
stock,  as  this  was  a  mutual  company.  He  thereupon  constructed 
his  own  line. 

P.U.R.1916B. 


Digitized  by 


Google 


8^  WISCONSIN  RAILROAD  CX)MMISSION. 

Applicant  now  proposes  to  construct  additional  lines  between 
the  same  points  for  local  service  to  the  public  generally.  The 
proposed  lines  would  actually  parallel  the  existing  line  of  the 
^Jfasewaupee  Telephone  Company  for  some  distance,  and  would 
serve  practically  the  same  persons  along  its  whole  length  as  are 
now  served  or  can  be  served  by  that  company.  A  few  subscribers 
might  be  reached  who  are  not  getting  service  now,  but  there  was 
no  testimony  offered  at  the  hearing  which  would  tend  to  show 
that  any  person  living  in  the  territory  proposed  to  be  served  by 
the  applicant  is  unable  to  get  an  equal  grade  of  service  by  mak- 
ing application  to  the  Nasewaupee  Company,  nor  did  it  appear 
that  any  subscribers  of  that  company  are  not  getting  adequate 
service. 

[1]  It  was  urged  on  behalf  of  applicant  that  his  right  to  enter 
this  field  of  service  is  as  great  as  the  right  of  the  objector  to  make 
extensions  to  the  prospective  subscribers  proposed  to  be  reached 
by  him. 

A  sufficient  answer  to  this  contention  is  that  applicant  is  not,  as 
a  matter  of  fact,  in  the  field  as  a  public  utility,  but  only  in  a 
private  capacity.  Hence  liie  necessity  for  this  application  on  his 
part. 

[2]  It  is  also  urged  that  the  objecting  company  requires  per- 
sons desiring  its  service  to  become  stockholders.  It  has  been 
uniformly  held,  however,  that  a  utility  operating  under  such  con- 
ditions as  here  exist  cannot  impose  such  a  condition,  but  must 
serve  all  who  apply  and  are  able  and  willing  to  pay  reasonable 
charges  for  the  service:  It  does  not  appear  that  the  objector  has 
refused  service  to  any  person  not  wishing  to  become  a  stockholder 
since  the  passage  of  the  Public  Utility  law,  but,  if  such  were  the 
fact,  the  statute  affords  any  such  person  an  ample  remedy  on  ap- 
plication to  this  Conmaission. 

For  the  reasons  given,  ike  Commission  is  unable  to  find  that 
public  convenience  and  necessity  require  the  construction  of  the 
lines  proposed  by  applicant,  and  therefore  a  certificate  is  refused. 

Bailroad  Commission  of  Wisconsin,  Halford  Erickson,  Carl 
D.  Jackson,  Walter  Alexander,  Commissioners. 

P.U.R.1916B. 


Digitized  by 


Google 


ANNOTATION.  843 

.     Note. — Operation  in  occupied  territoty. 

The  operation  of  utilities  in  occupied  territor}-  was  considered  in 
tlie  following  cases : 

Illinois, — In  Re  Illinois  Northern  Utilities  Co.  No.  4221,  Nov. 
3,  1915,  an  electric  utility  was  authorized  to  construct  a  transmission 
line  to  an  adjoining  village  where  it  appeared  that  it  had  secured 
the  necessary  permits  from  the  coimty  authorities  to  construct  the 
line,  and  that  it  would  not  enter  into  competition  with  any  otlier 
utility  engaged  in  similar  service. 

In  Re  Peoria  &  C.  Electric  R.  Co.  No.  4129,  Dec.  9,  1915,  a  cer- 
tificate of  convenience  and  necessity  was  granted  to  construct  an 
electric  railway  connecting  various  towns  and  parallel  to  the  line  of 
a  steam  railroad,  where  the  proposed  railway  was  necessary  to  give 
adequate  transportation  facilities  to  summer  residents  and  farms 
along  its  line,  and  the  railroad  did  not  operate  its  trains  at  sufficient- 
ly frequent  intervals,  nor  stop  at  enough  points  to  provide  adequate 
service. 

Maine,— Re  Whitefield  &  J.  Teleph.  Co.  U-81,  Dec.  7,  1915,  a 
telephone  company  authorized  to  extend  its  lines  into  a  territory 
occupied  by  another  company  to  serve  a  resident  whose  social  and 
business  relations  were  principally  with  persons  in  the  territory  in 
which  the  petitioner  operated. 

New  Hampshire.— Re  Walbridge,  D-282,  Order  No.  481,  Nov,  18, 
1915,  authority  to  extend  telephone  line  through  parts  of  the  towns 
of  Bath  and  Monroe  by  agreement  with  companies  operating  in  such 
towns. 

In  Re  Concord  Electric  Co.  D-300,  Order  No.  477,  Nov.  9,  1915, 
authority  was  given  to  extend  electric  service  into  the  town  of  Bow  in 
which  an  electric  generating  company  was  operated,  where  the  latter 
furnished  no  service  to  the  town  and  made  no  objection. 

New  York,— Re  Natural  Gas  Co.  Case  No.  5073,  Oct.  5,  1915, 
order  granting  permission  to  lay  natural  gas  pipes  in  the  towns  of 
Byron  and  Pavilion,  and  approving  the  exercise  of  franchises  hereto- 
fore received  from  said  towns,  a  stipulation  between  applicant  and  a 
company  operating  in  portions  of  said  town  agreeing  upon  terms 
of  said  order  having  been  filed. 

Vermont, — Re  Public  Electric  Light  Co.  Foreign  Corporation  Cer- 
tificate No.  1,  Dec.  11,  1915,  company  authorized  to  conduct 
an  electrical  business  in  towns  in  which  the  Vermont  Power  & 
Manufacturing  Company  was  lawfully  engaged  in  business,  upon  the 
filing  of  consent  in  writing  by  the  latter. 

Wisconsin. — In  Re  Wisconsin  Teleph.  Co.  Jan.  15,  1916,  upon  a 
rehearing  of  a  petition  for  permission  to  construct  telephone  lines 
in  occupied  territory  involving  a  duplication  of  facilities  denied  April 
2,  1914,  the  Wisconsin  Comniission  found  that  public  convenience 
and  necessity  did  not  require  the  extension,  and  ordered  the  discon* 
P.U.R.1916B. 


Digitized  by 


Google 


844  ANNOTATION. 

tinuance  of  the  temporary  extension  permitted  during  the  pendency 
of  the  hearing,  where  the  only  testimony  offered  was  that  at  the  time 
when  a  subscriber  discontinued  the  service  of  the  original  company 
such  service  was  very  unsatisfactory. 

Re  Wisconsin  Teleph.  Co.  Nov.  24,  1915,  Wisconsin  Telephone 
Company  ordered  to  extend  lines  to  a  residence  located  about  5  miles 
from  the  village  of  Madison  served  by  it  and  within  20  rods  of  the 
lines  of  the  Mt.  Vernon  Telephone  Company,  although  iiie  territory 
was  within  the  latter's  district,  where,  by  reason  of  business  and 
family  connections,  the  applicant  desired  direct  connection  with 
Madison,  and  connection  through  the  Mt.  Vernon  company  neces- 
sitated the  pajrment  of  toll  charges,  and  where  the  extension  would 
not  involve  duplication  of  equipment. 


ARIZONA   CORPORATION   COMMISSION. 

RE  ADMINISTRATIVE  RULING  RELATING  TO  APPEALS 
PROM,  AND  ENFORCEMENT  OP,  ORDERS  OP  THE 
COMMISSION. 

[General  Order  No.  47.] 

Orders  —  Suspension  —  Court  review. 

1.  The  Arizona  Commission  will  suspend  the  operation  of  an  order 
pending  a  determination  of  its  lawfulness  by  the  courts. 

Fines  and  penalties -^  Reasonableness '^  Cumulative, 

2.  Penalties  imposed  by  the  Arizona  Commission  for  nonoompli- 
anoe  with  orders  will  be  reasonable,  and  not  cumulative. 

[January  24,  1916.] 

Gettbral  order  providing  for  the  suspension  of  the  operation 
of  orders  pending  the  determination  of  lawfubiess  by  the  court, 
and  that  penalty  should  be  reasonable,  and  not  cumulative. 

[1, 2]  By  the  Commission:  It  appearing  that,  by  virtue  of 
the  laws  of  Arizona,  all  fines  and  penalties  imposed  by  the  Com- 
mission for  noncompliance  with  its  orders  are  cumulative ;  that, 
although  respondent  corporations  have  the  right  of  appeal  to  the 
courts,  pending  such  appeal  the  rules,  orders,  or  decrees  of  the 
Commission  shall  remain  in  force; 

It  further  appearing  that  the  operation  of  certain  orders  of 
the  Commission  heretofore  issued  has  been  restrained  upon  alle- 
gation of  respondents  therein,  that  pending  such  appeal  respond- 
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ents  and  their  officers  may  ^^  subjected  to  iimttmerable  vex- 
atious prosecutions  f^  that  respondents  may  be  subjected  to  *'great 
and  irreparable  loss  and  damage"  by  or  through  the  observance 
or  enforcement  of  the  Commission's  orders,  notwithstanding  the 
records  of  the  Commission  do  not  disclose  that  it  has  imposed 
undue  or  unnecessary  obligations  or  penalties;  and 

It  further  appearing  that  the  Commission  alone  has  the  power 
to  assess  fines  or  impose  penalties  for  nonoompliance  with  its 
orders ;  that  the  Commission  must,  to  enable  it  to  fairly  and  justly 
administer  the  law  requiring  public  service  corporations  to  ren- 
der adequate  service  at  reasonable  rates,  have  power  to  enforce 
its  orders; 

It  further  appearing  to  the  Commission  that  public  service  cor- 
porations should  not  be  deprived  of  their  rights  to  appeal  to 
courts  when,  in  their  opinion,  their  rights  have  been  infringed, — 

Kotice  is  hereby  given,  and  it  is  ordered,  that  any  parties  in 
interest  affected  by  orders  of  this  Commission  heretofore  issued, 
or  that  may  hereafter  be  issued,  desiring  to  test  the  lawfulness 
of  orders  of  this  Commission  in  the  courts,  will  be  given  full 
opportunity  by  the  Commission  so  to  do,  and  that  upon  notice 
to  the  Commission  of  their  intention  so  to  do,  the  Conunission 
will  suspend  the  operation  of  its  orders  for  such  purpose;  that 
in  event  any  penalty  is  imposed  by  the  Commission  for  noncom- 
pliance with  its  orders  heretofore  or  hereafter  issued,  such  penal- 
ties will  be  reasonable,  and  not  cimiulative. 


OAUFORKIA  BAIIAOAB  CX>lfM ISSIOir. 

m  BE  CENTRAL  PACIFIC  RAILWAY  COMPAmr. 
[DeoiBion  No.  29«I;  Case  No.  196.] 
[Ck>n8olidated  with  Case  No.  200.] 

VaiUuttUm'-' Original  co8$ '•^  Definition. 

1.  Original  coat  of  a  railroad,  in  a  valuation  for  general  purposes, 
is  the  original  book  oost, — ^the  expenditures  chargeable  to  capital  account 
in  accordance  with  the  Interstate  Conuneroe  Commission'B  classification 
for  steam  roads,  in  cash  or  its  equivalent  in  terms  of  cash,  by  the  utility 
for  its  operative  property  in  the  state,  as  of  the  date  of  the  valuation. 

ydiuation  ^  Reproduction  cost  ^  Definition, 

2.  K^roduction  cost  of  a  railroad,  in  a  valuation  for  general  pur- 
P.U.R.1»1«B. 
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poses,  is  the  estimated  cost  in  cash  of  reproduelDg  in  the  condition,  nev 
or  secondhand,  in  which  it  was  acquired,  the  physical  property  of  the 
utility  in  the  state,  as  of  the  date  of  the  valuation;  plus  the  value  of 
all  operative  lands,  based  on  the  market  value  of  adjacent  and  similar 
lands,  the  actual  or  estimated  cost  of  acquiring  franchises,  and  the  esti- 
mated cost  of  overhead  expenditures  for  engineering,  law,  interest,  and 
other  similar  items. 

Valtuition '^  Reproduction  cost  less  depredation  ^  Definition. 

3.  Reproduction  cost  of  a  railroad  less  depreciation,  in  a  valuation 
for  general  purposes,  is  the  r^roductien  oost  less  tlie  dimimutioii  in  the 
value  of  the  physical  elements  of  the  property,  due  to  use,  age»  obso- 
lescence, inadequacy,  or  other  causes,  plus  the  increase  in  value  of  physi- 
cal elements  due  to  age  or  other  causes. 

Valuation -^  Railroads -^  Original  cost -^  Transportation  of  men  and 
materials  —  Accounting, 

4.  No  sums  in  excess  of  the  actual  cost,  in  cash,  of  transportation 
of  men  and  material  for  constructing  a  railroad,  can  be  included  in  find- 
ing the  original  cost  for  general  purposes. 

Valuation  —  Railroads  —  Original    cost  —  Net    earnings  —  Ac€^unting, 

5.  Net  earnings  of  a  railroad  during  the  construction  period  should 
be  credited  to  cost  in  finding  the  original  cost  for  general  purposes. 

Valuation  —  Railro<uls  —  Original  oost  —  Cost  of  pransporting  men  and 
materials '^  B€isis  of. 

6.  In  finding  the  actual  cost  to  a  railroad  of  hauling  construction 
men  and  material,  in  fixing  the  original  oost  for  general  purposes,  an 
allowance  of  5  and  7  mills  per  ton  mile,  for  hauling  materials,  respec- 
tively, in  level  and  mountainous  territory,  and  of  1  cent  per  passenger 
mile  for  hauling  men,  was  held  adequate. 

Valuation  —  Railroads  —  Original  cost  —  Interest  during  construction. 

7.  Interest  on  the  investment  in  a  railroad  during  construction  was 
allowed  at  the  rate  of  6  per  cent  per  anniun,  in  finding  the  original  cost 
for  general  purposes. 

Valuation -^  Railroads -^  Reproduction  oost  ^^  Transportation  of  men 
and  supplies, 

8.  The  base  of  the  reproduction  oost  of  transporting  men  and  ma- 
terial for  ndlroad  <ioti8trmctloii  it  the  aiackct  piios  f.  #.  b.  point  of  ori- 
gin plus  cost  of  transportation,  without  profit,  to  destination. 

Valuation  **  BaUroads  ^ Repr^uetion  cost  -•  Bight  of  U)my  ^Donated 
land. 

9.  The  full  value  of  donated  lands  was  included  in  finding  the  re- 
production cost  of  a  railroad  for  general  purposes. 

Valuation  —  Railroads  —  Reproduction  cost  —  Land  —  Multiple  — 
Overhead  charges. 

10.  The  reproduction  Cost  of  a  railroad  right  of  way  and  operative 
lands  was  ascertained  for  general  purposes  on  the  basis  of  the  average 
market  value  of  adjoining  lands  without  the  addition  of  any  multiple 
for  special  value  as  railroad  land,  or  ailowance  for  interest  or  other 
arbitrary  overhead  expense.  » 
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Valuation  —  Builroada  ^  Reproduction      coet  —  Overhead      oho/rges  — 
JEngineering '•^  Law  expenses '^  Interest  ^  Other  expenses. 

11.  In  finding  the  reproduction  cost  of  a  railroad  for  general  pur- 
poses, 5  per  cent  was  included  for  law  expenses ;  6i  per  cent  for  interest 
during  construction,  based  on  the  full  amount  of  interest  for  one  half 
the  construction  period;  and  one  half  of  1  per  cent  for  other  expenses, 
which  include  insurance,  taxes,  general  office  expenses,  etc. 

Depreciation '•^  Railroads '^Reproduction  cost  less  depreciation, 

12.  Depreciation  cannot  be  disregarded  in  ascertaining  the  repro- 
duction cost  of  a  railroad  less  depreciation,  on  the  theory  that  in  fact 
no  depreciation  has  taken  place,  since  there  is  always  physical  depre- 
ciation, although  there  may  he  no  functional  d^eciatloiu 

Depreciation '^Phy^iodl  and  functional  ^Definitions. 

13.  Physical  depreciation  is  caused  by  the  action  of  the  elements 
and  the  wear  to  which  a  facility  is  subjected;  functional  depreciation  is 
caused  by  the  inadequacy  or  obsolescence  of  the  facility  due  to  develop- 
ments which  have  made  it  incompetent  to  perform  its  function  properly 
or  economically. 

Depredation'^ Railroads -^Ph^^cal  depreciation -^ Theory  of, 

14.  Physical  depreciation  of  a  railroad  was  ascertained  in  finding  the 
reproduction  cost  less  depreciation  for  general  purposes,  on  the  theory 
that  such  depreciation  is  the  loss  in  value  due  to  use,  age,  weather,  and 
wear. 

Valuation '^Railroads  ^Reproduction   cost   less   depreciation  ^  How 
ascertained, 

15.  The  reproduction  cost  of  a  railroad  less  physical  depreciation 
was  ascertained  for  general  purposes  by  deducting  from  the  cost  of  the 
facility  new  the  salvage  value  at  the  point  of  usage,  dividing  such  re- 
sult, the  wearing  value,  by  the  estimated  probable  life  of  the  facility, 
multiplying  such  quotient,  the  annual  depreciation,  by  the  actual  age 
of  the  facility,  and  subtracting  such  total  depreciation  from  the  repro- 
duction cost;  the  life  or  normal  condition  of  any  item  that  is  lengthened 
or  improved  through  maintenance  being  reflected  by  the  condition  per 
cent  determined  from  inspection,  the  condition  per  cent  being  the  re- 
lationship of  reproduction  cost  less  depreciation  to  reproduction  cost. 

ValuaHon^Ra€lroadS'^Reprod%iction  cost  less  depredation  ^^Over^ 
head  charges. 

16.  In  finding  the  reproduction  cost  of  a  railroad  less  depreciation 
for  general  purposes,  overhead  charges  were  carried  without  change  to 
such  value  from  reproduction  cost,  although  physical  items  on  which 
such  charges  are  baaed  may  have  depreciated  or  appreciated,  since  over- 
head percentages  are  arbitrary,  and  it  is  not  practical  to  separate  perish- 
able from  nonperishable  items. 

[December  8,  1915.] 

Pbocbibdings  by  the  Connnission  upon  its  own  initiative  to 
ascertain  certain  facts  and  estimates  of  cost  Altering  into  the 
value  of  the  line  owned  by  the  Central  Pacific  Eailway  Company 
between  Mojave  and  Owenyo.    The  original  cost  of  the  operative 
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property  was  found  to  be  $4,857,216.01,  the  reproduction  cost 
to  be  $4,182,683.83,  and  the  reproduction  cost  less  depreciation 
to  be  $4,014,956.90,  all  of  the  values  being  as  of  June  30,  1912. 
Appearances:  Jared  How  for  Central  Pacific  Railway  Com- 
pany, owner;  Henley  C.  Booth  for  Southern  Pacific  Company, 
lessee;  S.  D.  Bledsoe,  general  attorney,  Gardiner  Lathrop,  gen- 
eral solicitor,  and  E.  W.  Camp,  attorney,  for  coast  lines,  the 
Atchison,  Topeka,  and  Santa  Fe  Eailway  Company,  amid  cwriw. 

By  the  Commission:  Tkis  is  one  of  the  so-called  railroad 
valuation  cases  brought  upon  the  Commission's  own  initiative 
for  the  purpose  of  ascertaining  and  reporting  certain  facts  and 
estimates  of  cost  which  enter  into  the  value  of  the  property  of 
the  various  railroad  corporations  in  the  state  of  California.  The 
proceedings  in  this  case  were  conducted,  and  all  hearings  held, 
before  Commissioner  Eshleman.  Prior  to  his  retirement  from 
the  Commission,  he  submitted  a  statement  of  his  findings  and 
views  (m  the  issues  involved  in  this  case,  and  these  findings  and 
views,  after  thorough  consideration  by  the  Commission,  are  re- 
flected in  this  opinion. 

The  case  deals  with  the  first  valuation  unit  of  the  Southern 
Pacific  Company's  lines  (Pacific  system)  in  California,  and 
covers  that  part  of  the  Central  Pacific  Railway  which  lies  be- 
tween Mojave,  Kern  county,  and  Owenyo,  Inyo  county,  Cali- 
fornia, a  distance  of  142.68  miles.  This  railway  was  constructed 
under  the  name  of  and  was  formerly  known  as  Ae  Nevada  & 
California  Railway  Company.  In  this  decision  we  shall  desig- 
nate the  owner  of  this  property  as  "the  company." 

Inasmuch  as  this  dedsion  may  be  a  precedent  in  the  valuation 
of  the  remaining  portion  of  the  Southern  Pacific  Company's  lines 
in  California,  the  company  feels  that  considerable  importance 
attaches  to  these  proceedings,  and  the  Commission  shares  in  this 
view.  Valuation  matters  of  fundamental  importance  will,  there- 
fore, be  discussed  herein  in  some  detail,  though  they  may  not,  in 
terms  of  money,  appear  of  much  consequence  as  far  as  the  valu- 
ation of  this  particular  line  is  concerned.  In  the  appraisal  of 
other  units  of  the  Southern  Pacific  Company's  system  these  same 
items  will  involve  many  millions  of  dollars. 

The  valuation  of  the  railroads  in  Catifomia  was  undertaken 
by  the  Commission  under  the  p}ovisio0S  of  §  20  of  tiie  Stetson- 
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Eshleman  act,  effective  February  10,  1911,  and  was  continued 
under  the  provisions  of  the  Public  Utilities  act,  effective  March 
23,  1912.  The  sections  of  the  Public  Utilities  act  particularly 
applicable  to  these  proceedings  are  §§  47  and  70.  Por  the  gen- 
eral procedure  in  these  valuation  cases,  and  for  a  general  descrip- 
tion of  the  work  performed  by  the  Commission's  engineering 
department  in  connection  therewith,  reference  is  hereby  made  to 
this  Commission's  opinion  and  findings  in  case  Ko.  206,  the  first 
of  these  cases  being  the  matter  of  ascertaining  the  value  of  the 
property  of  the  Stockton  Terminal  &  Eastern  Kailroad  Company. 
(2  Opinions  &  Orders  of  Bailroad  Commissi(m  of  California,  p. 
777.) 

It  will  be  well  to  note  that  herein,  as  in  that  case,  we  shall  make 
findings  of  fact  on  various  elements  which  bear  on  the  value  of 
the  property  as  shown  by  the  evidence  in  this  case,  and  that  we 
shall  not  make  findings  on  the  ultimate  question  of  the  value  of 
the  property,  irrespective  of  the  purpose  or  purposes  for  which 
the  value  is  ascertained.  We  shall  leave  to  the  future  the  use 
of  these  facts  or  such  thereof  as  may  be  material  in  any  proceed- 
ing in  which  they  may  become  relevant. 

In  making  findings  in  this  case  we  shall  consider  the  following 
matters: 

1.  Organization,  construction,  and  operation. 

2.  Stocks  and  bonds. 

3.  Eevenues  and  expenses. 

4.  Original  cost^  as  defined. 

6.  Eeproductian  cost^  as  defined. 

6.  Beproduetion  cost  less  depreciation,  as  defined. 

We  shall  first  define  tiie  three  elements  of  value  whidi  we  pro- 
pose to  find. 

[1]  The  term  ^'original  eost"  means  the  original  book  cost, 
and  is  defined  as  the  actual  expenditures  chargeable  to  capital 
account,  in  accordance  with  the  Interstate  Commerce  Commis- 
sion's classification  for  steam  roads,  in  cash  or  its  equivalent  in 
terms  of  cash,  by  the  public  utility  for  its  operative  property  in 
the  state  of  California,  as  of  the  date  of  the  valuation. 

[2]  The  term  "reproduction  cost"  means  the  estimated  cost  in 
cash  of  reproducing,  in  the  condition  (new  or  secondhand)  in 
which  it  was  acquired,  the  physical  property  of  the  public  utility 
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in  the  state  of  California,  as  of  the  date  of  the  valuation;  to 
which  is  added  the  value  of  all  operative  lands,  based  on  the 
market  value  of  adjacent  and  similar  lands,  the  actual  or  esti- 
mated cost  of  acquiring  franchises,  and  the  estimated  cost  of 
overhead  expenditures  for  engineering,  law,  interest,  and  other 
similar  items. 

[3]  The  term  "reproduction  cost  less  depreciation"  means  the 
reproduction  cost  less  the  diminution  in  the  value  of  the  physical 
elements  of  the  property,  due  to  use,  age,  obsolescence,  in- 
adequacy, or  other  causes,  this  diminution  being  called  deprecia- 
tion, plus  the  increase  in  the  value  of  the  physical  elements  of 
the  property,  due  to  age  or  other  causes,  this  increase  being  called 
appreciation. 

We  shall  first  review  briefly  the  history  of  this  case.  On  Octo- 
ber 1,  1912,  the  Central  Pacific  Railway  Company  filed  with  the 
Commission  an  inventory  and  estimate  of  the  original  cost  of  its 
line  between  Mojave  and  Owenyo,  prepared  by  the  chief  engineer 
of  the  company,  as  of  June  30,  1912,  which  aggregated  $5,193,- 
203.63.  This  statement  was  filed  in  accordance  Avith  the  Com- 
mission's order  to  the  Central  Pacific  Railway  Company  to 
prepare  and  file  an  inventory  and  appraisal  of  its  property  on 
forms  furnished  by  the  Commission,  and  to  show  original  cost, 
reproduction  cost,  and  depreciated  reproduction  cost  It  will  be 
noted  that  the  company  complied  with  this  order  only  in  that  it 
estimated  the  original  cost,  but  did  not  make  an  estimate  of  the 
reproduction  cost  or  the  depreciated  reproduction  cost.  The 
Commission  was  subsequently  advised  that  this  estimate  did  not 
include  interest  charges  on  capital  invested  in  construction,  ag- 
gregating $336,955.99.  The  addition  of  this  sum  to  the  previous 
amount  gives  an  original  cost,  as  submitted  by  the  company,  of 
$5,530,159.62.  A  summary  sheet  of  the  company's  original 
cost  estimate  is  attached  to  this  opinion  and  marked  exhibit  "A." 

On  April  16,  1913,  the  Commission's  engineering  department 
submitted  its  detailed  valuation  report  in  this  proceeding,  a  copy 
of  which  was  furnished  to  the  company.  The  final  summary 
sheet  of  this  report  is  attached  hereto  as  exhibit  "B."  This  re- 
port was  subsequently  revised,  the  revision  being  caused  prin- 
cipally by  a  change  in  the  method  of  determining  the  cost  of 
transportation  of  men  and  material  for  construction,  a  matter 
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about  which  we  shall  have  more  to  say  later.  Certain  other  and 
minor  changes  were  also  made.  The  company  received  a  state- 
ment of  this  revision  also.  This  revised  report  was  the  basis  on 
which  this  case  was  heard.  Thereafter  hearings  were  held  and 
arguments  were  heard  on  January  Slst,  February  2d,  March  2d, 
and  August  7,  1914.  The  railway  company  was  represented  by 
counsel,  and  made  numerous  objections  to  the  report  of  the  Com- 
mission's engineering  department.  Certain  of  these  objections 
appeared  to  be  well  founded  and  the  department  made  the  neces- 
sary changes.  Its  final  report  is  now  before  the  Commission, 
and  the  summary  sheet  is  attached  to  this  opinion  as  exhibit  "C." 
The  company  asked  and  was  granted  permission  to  file  a  brief 
setting  forth  its  attitude  on  certain  fundamental  valuation  prin- 
ciples and  its  objection  to  certain  methods  adopted  by  the  Com- 
mission's engineering  department  This  brief  has  been  filed. 
The  Atchison,  Topeka,  &  Santa  Fe  Eailway  Company,  through 
counsel,  also  appeared  before  the  Commission  and  filed  its  brief 
as  amiciLS  curiw.  This  brief  also  deals  with  a  number  of  the 
fundamental  questions  at  issue. 

We  have  given  considerable  study  to  the  reports,  transcripts, 
and  briefs  before  us,  and  have  considered  the  fundamental  issues 
involved.    The  case  is  now  ready  for  decision. 

Organization,  Construction,  and  Operation. 

The  line  under  consideration  is  now  owned  by  the  Central 
Pacific  Eailway  Company  and  is  leased  by  that  company  to  the 
Southern  Pacific  Company.  The  latter  company  operates  the 
road  as  a  branch  line  of  the  San  Joaquin  division.  The  road 
originally  was  a  portion  of  the  properties  of  the  Nevada  &  Cali- 
fornia Eailway  Company,  and  is  still  generally  referred  to  by 
that  name.  This  latter  company  was  incorporated  under  the 
laws  of  California  on  April  13,  1905,  -^'to  construct  and  operate 
a  narrow-gauge  or  standard-gauge  steam  railroad,  and  to  run 
from  and  between  the  following  places : 

"1.  Main  Line. — Commencing  at  or  near  Hazen  station  on  the 
line  of  the  Central  Pacific  Eailway,  county  of  Churchill,  state  of 
Nevada,  and  running  thence  by  the  most  practicable  route,  in  a 
general   southerly   direction   in   and   through   the   counties   of 
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Churchill^  Logan,  and  Esmeralda,  in  the  state  of  Nevada,  and  in 
and  through  the  counties  of  Mono,  Inyo,  and  Kern,  in  the  state  of 
California,  to  a  point  at  or  near  Mojave  station  on  the  line  of  the 
Southern  Pacific  Railroad,  in  said  county  of  Kern,  state  of  Cali- 
fornia. 

"2.  Branch  Line. — A  branch  line  of  railroad  commencing  at 
or  near  Churchill  station  on  the  present  line  of  the  Carson  & 
Colorado  Railway,  in  the  county  of  Lyon,  state  of  Nevada,  and 
running  thence  in  a  general  westerly  direction  by  the  most  prac- 
ticable route  to  a  point  at  or  near  Mound  House  station  on  the 
present  line  of  the  Virginia  &  Truckee  Railroad  in  said  county 
of  Lyon. 

"The  estimated  length  of  the  main  line  is  430  miles  and  the 
estimated  length  of  branch  line  is  27  miles,  a  total  of  457  miles." 

Of  this  457  miles  of  railroad  described  in  the  articles  of  incor- 
poration, the  entire  narrow-gauge  portion  was  in  existence  at  the 
time  of  the  formation  of  the  new  company,  while  the  broad- 
gauge  line  from  Mojave  to  Owenyo  remained  to  be  built.  The 
Nevada  lines  were  a. consolidation  of  several  independent  com- 
panies whose  disconnected  tracks  were  linked  together  and  con- 
nected with  tibe  Southern  Pacific  Confpany's  (Central  Pacific) 
San  Prancisco-Ogden  main  line  at  Hazen,  Nevada.  Shortly 
after  the  incorporation  of  the  Nevada  &  California  Railway  Com- 
pany in  1905,  surveys  were  completed  through  Inyo,  Kern,  and 
San  Bernardino  counties  in  California,  giving  the  road  connec- 
tion at  Mojave,  Kern  county,  with  the  Southern  Pacific  Com- 
pany's Sunset  lines  and  with  the  Atchison,  Topeka,  &  Santa  Fe 
Railway  Company's  overland  route.  These  surveys  also  provided 
for  a  reconstruction  over  easier  grades  and  on  standard  gauge 
of  the  cwnpany's  narrow-gauge  lines  in  Nevada.  The  road,  when 
completed,  will  be  a  cut-off  for  Los  Angeles  and  Southern  Cali- 
fornia traflSc  between  the  (^den  and  Sunset  lines  of  the  Southern 
Pacific  Company.  The  saving  effected  in  distance  and  in  grades 
over  the  present  lines  will  be  very  large.  The  estimates  for  the 
proposed  short  line  involved  a  great  deal  of  money,  and  construc- 
tion was  deferred.  In  the  year  1908,  however,  the  city  of  Los 
Angeles  called  for  bids  for  the  transportation  of  a  large  amount 
of  freight  in  connection  with  the  construction  of  the  Owens  river 
aqueduct.    The  line  of  this  water  supply  runs  through  the  desert^ 
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for  a  considerable  distance  paralleling  the  line  of  the  railroad 
as  now  constructed.  In  order  to  secure  the  aqueduct  business 
the  Southern  Pacific  Company  proposed  to  commence  construc- 
tion on  this  short  line  immediately,  and  entered  into  an  agree- 
ment with  the  city  ot  Los  Angeles  whereby  it  secured  this  busi- 
ness. The  immediate  reason  for  the  construction  of  this  road  in 
1908,  therefore,  was  the  building  of  the  Los  Angeles  aqueduct. 

The  Southern  Pacific  Company  advanced  the  construction 
funds,  and  the  work  was  pushed  forward  with  the  utmost  vigor. 
According  to  the  company's  contract  with  the  city  of  Los  Angeles, 
certain  points  were  to  be  reached  on  certain  specified  dates,  and 
in  certain  instances  temporary  lines  had  to  be  constructed  in 
order  to  comply  with  the  terms  of  the  contract 

On  July  1,  1909,  the  Nevada  &  California  Railway  Company 
leased  the  completed  portion  of  the  road  to  the  Southern  Pacific 
Company,  under  the  terms  of  a  lease,  a  copy  of  which  is  on  file 
with  the  Commission.  This  lease  was  terminated  on  March  1, 
1912,  when  the  Nevada  &  California  Railway  Company  was  sold 
to  the  Central  Pacific  Railway  Company  for  $1,060,052  cash, 
and  "in  further  consideration  of  the  assumption  by  the  Central 
Pacific  Railway  Company  of  the  bonded  and  other  indebtedness" 
of  the  Nevada  and  California  Railway  Company.  A  copy  of  the 
deed  is  on  file  with  the  Commission.  On  March  16,  1912,  the 
Central  Pacific  Railway  Company  leased  this  road  together  with 
several  other  newly  acquired  properties  to  the  Southern  Pacific 
Company.  This  lease  merely  makes  the  Nevada  &  California 
Railway  Company  subject  to  the  terms  and  provisions  of  five 
older  agreements  under  which  the  Central  Pacific  Railway  Com- 
pany leases  all  its  lines  to  the  Southern  Pacific  Company.  Copies 
of  these  leases  are  also  on  file  in  this  office.  Construction  be- 
tween Mojave  and  Owenyo  was  completed  in  October,  1910,  and 
the  entire  road  has  been  in  operation  since  October  2l8t  of  the 
same  year. 

Much  of  the  country  traversed  is  difficult  and  necessitated 
heavy  construction  work.  Construction  is  in  accordance  with  the 
Southern  Pacific  Company's  main-line  standards,  and  the  road  is 
built  in  a  thoroughly  firstrclass  manner.  The  ruling  north-bound 
grade  is  1.75  per  cent  and  the  ruling  south-bound  grade  is  1.4 
per  cent.    The  maximum  curve  on  the  line  is  6  per  cent. 
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Only  one  passenger  train  per  day  each  way  operates  over  the 
line  at  this  time.  Since  this  line  is  operated  as  a  part  of  the 
Southern  Pacific  Company's  Pacific  system,  it  appears  unneces- 
sary here  to  go  further  into  the  operation  of  this  line. 

Stocks  and  Bonds.  * 

This  line,  as  hereinbefore  stated,  is  now  owned  by  the  Central 
Pacific  Eailway  Company,  and  is  leased  as  a  portion  of  the  Cen- 
tral Pacific  Eailway  Company's  lines  to  the  Southern  Pacific 
Company.  As  we  have  stated,  the  line  was  originally  a  part  of 
the  Nevada  &  California  Railway  Company.  The  capital  stock 
of  the  Nevada  &  California  Railway  Company  was  $15,000,000. 
Of  this  capitalization,  $467,000,  being  $1,000  for  each  mile  of 
existing  and  projected  railroad,  was  actually  subscribed.  In  the 
lease  of  the  Mojave-Owenyo  line  to  the  Southern  Pacific  Com- 
pany of  July  1,  1909,  which  was  referred  to  above,  there  appears 
a  provision  affecting  the  payment  of  interest  on  bonds  outstanding 
against  this  road.  No  bonds  had  been  issued  at  the  date  of  the 
lease,  but  on  November  1,  1911,  a  bonded  indebtedness  of  $15,- 
000,000  was  authorized,  secured  by  a  6-per  cent  first  mortgage 
due  November  1,  1941,  on  the  entire  property  of  the  Nevada  & 
California  Railway;  $8,500,000  of  the  authorized  amount  was 
issued  immediately.  It  is  not  practicable,  and  not  necessary,  at 
this  time,  to  determine  what  portion  of  these  securities  were  is- 
sued against  the  142.68  miles  of  railroad  under  consideration. 
The  Central  Pacific  holds  all  of  the  stock  of  the  Nevada  &  Cali- 
fornia Eailway  Company,  while  all  of  the  outstanding  bonds 
($8,500,000)  are  owned  by  the  Southern  Pacific  Compatiy.  Ac- 
cording to  the  annual  reports  to  this  Commission  of  the  Central 
Pacific  Railway  Company  and  the  Southern  Pacific  Company 
for  the  year  1912,  accrued  interest  on  the  outstanding  bonds 
amounted  to  $366,666.67.  Of  the  $170,000  accrued  interest 
during  1912  the  Central  Pacific  Railway  Company  paid  only 
$85,000. 

Revenues  and  Expenses. 

The  territory  traversed  by  this  road  is  practically  all  desert, 
with  very  little  traffic  originating  in  it,  and  the  normal  traffic  on 
the  line  after  reconstniction  of  the  narrow-gauge  portion  will  be 
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through  traffic.  It  is  true  that  there  are  possibilities  for  consider- 
able mining  development  in  that  region,  but  this  business  is  as 
yet  mostly  prospective.  No  separate  traffic  statistics  of  the  line 
under  consideration  are  available,  and  it  is  not  necessary  to  go 
into  this  phase  of  the  subject,  except  in  so  far  as  the  business 
done  during  the  construction  period  affected  the  cost  of  the  road. 
The  revenue  from  such  business,  if  the  road  had  been  built  as  an 
independent  line,  should  have  been  credited  in  accordance  with 
the  accounting  rules  of  the  Interstate  Commerce  Commission  to 
the  construction  account  "earnings  and  operating  expenses  dur- 
ing construction. '^  In  this  case,  however,  all  of  these  earnings, 
including  those  from  hauling  men  and  material  for  the  road 
being  built,  were  absorbed  by  the  Southern  Pacific  Company. 
This  matter  is  closely  related  to  the  question  of  transportation 
charges  and  to  the  interest  during  construction,  and  will  be  more 
fully  discussed  later.  The  connection  between  the  building  of 
the  Los  Angeles  aqueduct  and  the  building  of  this  railroad  has 
already  been  touched  upon.  The  revenue  from  hauling  aqueduct 
freight  not  only  took  care  of  all  c  perating  expenses  during  con- 
struction, which  amounted  to  over  $200,000,  but  in  addition  left 
a  substantial  surplus.  The  road  was  placed  in  operation  in  sec- 
tions, and  substantially  in  accordance  with  the  terms  of  the 
Southern  Pacific  Company's  agreement  with  the  city  of  Los 
Angeles,  namely: 

Section  1,  Mojave  to  Searles,  48  miles,  on  August  1,  1908. 

Section  2,  Mojave  to  Mabel,  02  miles,  on  Anril  1,  1909. 

Section  3,  Mojave  to  Haiweo,  104  miles,  on  November  1,  1909. 

Section  4,  Mojave  to  Olancha,  113  miles,  on  March  1,  1910. 

Section  5,  Mojaye  to  Owenyo,  142.68  miles,  on  October  21,  1910. 

Operating  accounts  were  opened  in  October,  1908,  and  the 
entire  line  was  turned  over  to  the  operating  department  of  the 
Southern  Pacific  Company  on  October  21,  1910. 

Original  Cost 

The  original  cost  of  this  line  as  submitted  by  the  Southern 
Pacific  Company  totals  $5,530,159.62  (see  exhibit  "A").  The 
total  original  cost  as  found  by  the  engineering  department  of  the 
Commission,  according  to  the  first  report  of  the  department,  is 
$4,981,074.53  (see  exhibit  "B^')-  I^  the  revised  report  (exhibit 
"C")  the  original  cost  is  shown  by  the  engineering  department 
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to  be  $4,357,216.01.  It  is  necessary  to  go  into  the  reason  for 
these  large  differences.  In  general,  and  leaving  out  of  considera- 
tion bookkeeping  and  clerical  errors,  it  may  be  said  that  all  ex- 
penditures for  each  account  were  checked  by  the  Commission's 
engineering  department  against  the  books  of  the  company,  and 
found  to  be  correct 

Wherever  the  Commission's  original  cost  differs  from  that 
shown  by  the  company,  this  difference  is  due  not  to  discrepancies 
in  quantities  or  calculations,  but  to  a  difference  in  opinion  as  to 
what  is  or  is  not  properly  chargeable  to  original  cost  In  check- 
ing the  company's  books  it  was  found  that  there  are  on  file  in 
the  company's  offices  two  separate  and  distinct  records  of  original 
cost.  The  first  record  is  the  original  cost  as  returned  in  the 
company's  valuation  by  the  chief  engineer  of  the  Southern  Pa- 
cific Company.  This  original  cost  has  been  used  generally  in 
the  engineering  department's  valuation  of  the  road.  The  second 
cost  record  is  the  statement  by  the  auditor  of  tibe  Southern  Pa- 
cific Company.  This  record  differs  from  the  first  one  chiefly  in 
that  the  auditor  has  distributed  to  other  accounts  a  large  portion 
of  the  transportation  expenses  which  in  the  chief  engineer's  cost 
statement  are  not  distributed  but  carried  in  a  lump  sum.  After 
the  auditor  has  distributed  this  transportation  and  rent  of  equip- 
ment expense  it  is  very  difficult,  if  not  impossible,  to  determine 
what  portion  in  the  grand  total  for  any  one  account  represents 
actual  cash  outlay  for  labor  and  material  and  what  portion  is 
made  up  of  merely  book  charges.  The  auditor's  cost  statement 
had  to  be  used  by  the  Commission's  engineering  department  in 
arriving  at  the  pr6per  charges  to  the  interest  account 

[4,  6]  Comparison  of  the  company's  cost  statement  (exhibit 
"A")  with  the  original  cost  as  given  in  exhibit  "C"  will  show 
that  there  is  a  difference  between  the  two  totals  of  $1,172,943.61. 
The  differences  are  confined  to  five  accounts,  only  three  of  which 
are  of  importance.    They  are: 

Transportation  of  men  and  material,  whertt  the  compeay's  cost 

statement  is  reduced  by  $1,075^55^ 

Interest,  where  the  reduction  amounts  to 89^69.32 

Stores  and  supplies  on  hand  for  use  in  Califomia,  where  the 
reduction  amounts  to  27,324.63 

The  explanation  for  the  reduction  in  the  latter  item  is  simple. 
The  company  in  its  valuation  has  listed  stores  and  supplies  to  the 
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total  of  $27,324.63.  The  Commission's  instructions  provide 
for  the  valuation  under  this  class  of  only  such  items  as  are  ^^nec- 
essary and  intended  for  the  operation  and  maintenance  of  the 
company's  railroad  then  existing,  including  extensions  of  sidings 
and  spur  tracks."  The  materials  in  store  at  Owenyo  are  left- 
overs from  construction,  and  do  not  follow  this  classification,  the 
largest  single  item  being  414  tons  of  62-pound  secondhand  rail, 
taken  up  from  temporary  lines  and  shipped  to  the  nearest  con- 
venient point.  The  position  is  taken  that  these  stores  are  a  por- 
tion of  all  the  stores  kept  on  hand  by  the  Southern  Pacific  Com- 
pany. The  fact  that  they  happen  to  be  stored  at  Owenyo  is  no 
definite  reason  why  they  should  be  charged  to  this  particular  line* 
While  all  stores  have  been  disregarded  in  the  engineering  depart- 
ment's valuation,  it  seems  clear  that  a  portion  of  the  stores  and 
supplies  of  the  Southern  Pacific  Company's  system  would  have 
to  be  allowed  for  the  Mojave-Owenyo  line  if  rates  were  being 
established.  We  have  not  completed  our  valuation  of  the  South- 
ern Pacific  Company's  entire  system  in  California,  and  hence  are 
not  now  in  a  position  to  determine  the  exact  amount  which 
should  be  allowed  for  this  item  in  the  present  proceeding. 

The  largest  and  most  important  item  of  difference  is  in  the 
charge  against  transportation  of  men  and  materials.  It  is  in 
connection  with  this  item  that  counsel  for  the  company  presented 
the  principal  argument.  In  order  to  arrive  at  a  clearer  under- 
standing not  only  of  the  question  involved  in  this  particular  case, 
but  in  order  to  have  the  proper  basis  for  the  principle  at  issue, 
we  shall  first  state  the  facts  in  connection  with  these  transporta- 
tion charges.  Three  separate  accounts  enter  into  this  discussion, 
namely,  I.  C.  C.  account  32,  transportation  of  men  and  materials, 
I.  C.  C.  account  33,  rent  of  equipment,  and  I.  C.  0.  account  36, 
earnings  and  operating  expenses  during  construction.  The  com- 
pany in  its  valuation  has  shown  the  following  charges :    ' 

1.  Transportation  of  men  and  material: 

(a)  Freight  and  material $1,291,772.49 

(b)  Employees'   fares    204,708.88 

$1,496,476.87 

2.  Rent  of  equipment 135,008.92 

Total    $1,631,544.79 

The  importance  of  these  accounts  will  be  recognized  when  it  is 
seen  that  the  sum  of  these  two  items  equals  47  per  cent  of  the 
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total  of  all  the  construction  accounts  proper.  The  above  total, 
however,  does  not  actually  represent  the  grand  total  of  all  trans- 
portation expenses  which  have  been  charged  up  to  this  line.  It 
was  the  company's  method  to  charge  all  transportation  and  rent 
of  equipment  costs  into  the  two  accounts  above  referred  to  with 
no  attempt  at  distribution,  with  one  exception : 

The  cost  of  what  is  termed  by  the  company  "train  and  engine 
service"  is  transferred  to  the  appropriate  account,  and  does  not 
appear  as  a  separate  total  in  the  original  cost  This  latter  item 
amounts  to  $107,908.25,  and  brings  the  total  cost  of  transporta- 
tion  and  equipment  service  to  $1,739,453.04  or  $12,191.30  per 
mile  of  road.  An  exhaustive  investigation  was  made  by  the 
engineering  department  into  the  basis  and  methods  of  the  com- 
pany in  handling  these  transportation  accounts.  The  charges 
were  finally  reduced  to  a  passenger  and  ton-mile  basis  and  the 
following  figures  were  found : 

Employees'  Fares — Original  Cost. 


Item 

ABCharfted 
by  Southern 
Pacific  Co. 

Number  of  emplovees  hauled  1  mile   (passenger  miles).. 
Total  cost  of  employees*  transportation 

6,094,499 
$204,703  38 

Average  rate  per  passenger  mile 

No.  ofemployees  hauled  1  mile  per  mile  of  constructed  road 

Cost  of  employees'  transportation  per  mile  of  constructed 

road , 

$.03358 
42,714 

$1,434  16 

Freight — Original  Cost. 


Number  of  tons  hauled  1  mile  (ton  miles) 

Total  cost  of  hauling  company  freight 

Average  cost  per  ton  mile 

Number  of  tons  hauled  1  mile  per  mile  of  constructed  road 
Cost  of  com^mny  freight  per  mile  of  constructed  road 


As  charged 

by  Soutbem 

Pacific  Co. 


46,750,000 

$1,291,772  49 

$.027  63 

327,656 

$9,05365 


The  company,  it  was  ascertained,  billed  all  freight  from  points 
of  origin  through  to  points  on  the  operative  portion  of  the  line 
under  construction  at  full  commercial  rates,  and  charged  a  flat 
rate  of  5  cents  per  passenger  mile  between  Mojave  and  Owenyo. 
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It  will  be  noted  that  the  average  cost  per  ton  mile  as  charged  by 
the  company  is  more  than  2f  cents.  The  average  passenger  mile 
rate  of  $.03368  appears  also  abnormally  high. 

The  question  is,  therefore,  whether  or  not  this  Commission 
will  agree  to  the  company's  method  of  making  transportation 
charges,  and,  if  not,  what  the  proper  basis  is  for  making  such 
charges  to  the  capital  account  of  a  road  under  construction. 

It  is  evident  that  the  Southern  Pacific  Company  itself  realizes 
diat  the  transportation  chai^  is  out  of  proportion  as  compared 
with  Ae  total  cost  of  the  road.  We  quote  from  a  letter  of  Sep- 
tember 30,  1912,  written  by  Mr.  William  F.  Herrin,  vice  presi- 
.  dent  and  chief  counsel  of  the  Southern  Pacific  Company,  and 
addressed  to  this  Commission: 

"I  am  requested  to  say  to  you  that,  while  the  cost  of  trans- 
portation for  men  and  material  as  stated  may  be  a  greater  pro- 
portion of  the  total  cost  of  the  line  than  the  cost  statements  of 
some  other  roads  constructed  under  different  circumstances  will 
show,  the  cost  of  transportation  shown  in  the  Mojave-Owenyo 
statement  is  based  on  the  tariff  rates  which  were  duly  published 
and  on  file  at  the  time  the  men  and  material  moved.  It  was 
necessary  to  charge  these  tariff  rates  because  the  Nevada  &  Cali- 
fornia Railway  Company  had  a  separate  and  distinct  entity  from 
that  of  the  Southern  Pacific  Company.  The  principle  is  illus- 
trated and  set  forth  in  Conference  Ruling  No.  225  of  the  Inter- 
state Commerce  Commission." 

The  claim  is  made  that  the  Nevada  &  California  Railway 
Company  was  a  separate  corporate  entity,  and  that,  in  accordance 
with  the  Interstate  Commerce  Commission  accounting  rules,  full 
commercial  tariff  rates  had  to  be  charged  for  all  freight  and 
passenger  transportation  over  the  Southern  Pacific  Company's 
lines.  In  addition  to  this,  full  commercial  rates  were  also  charged 
for  haul  over  such  portions  of  the  road  under  construction  as  were 
turned  over  to  the  operating  departaient  of  the  Southern  Pacific 
Company  under  the  lease  of  July  1,  1909.  We  shall  have  some- 
thing more  to  say  about  the  Interstate  Commerce  Commission 
regulations  and  instructions  on  this  subject  But  even  if  it  were 
true  that  the  Interstate  Commerce  Commission  did  permit  such 
accounting  methods,  we  doubt  the  propriety  of  making  such  meth- 
ods a  basis  for  determining  values,  especially  in  the  case  of  cost 
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and  value  of  transportation.  While  the  Nevada  &  California 
Railway  Company  undoubtedly  was  a  corporate  entity,  the  his- 
tory of  the  company  shows  that  from  its  incorporation  to  its  sale 
to  the  Central  Pacific  Eailway  Company  it  was  as  much  a  part 
of  the  Southern  Pacific  Company  as  the  Central  Pacific  Railway 
Company  itself.  In  ascertaining  original  cost  figures,  the  ground 
has  been  taken  by  the  Commission's  engineers  that  all  material 
sold  by  the  Southern  Pacific  Company  to  its  subsidiary  com- 
panies should  be  charged  out  at  cost  with  no  profit  added.  In 
this  case,  the  Southern  Pacific  Company  sold  transportation  to 
itself  at  a  profit  This  profit  became  a  charge  to  the  capital  ac- 
coimt  on  which  interest  during  construction  was  figured.  The 
result  of  this  procedure  is  to  pile  up  capital  charges  where  no 
actual  and  bona  fide  cash  expenditures  were  made  and  no  cor- 
responding values  were  created. 

The  engineering  department  has  submitted  for  the  considera- 
tion of  the  Commission  three  different  bases  on  which  such  trans- 
portation charges  can  be  assessed.    These  bases  are  as  follows : 

Base  A — Charges  at  tariff  rates  over  foreign  lines  and  com- 
pany's lines  and  lines  under  construction. 

Base  B — Charges  at  tariff  rates  over  foreign  lines  and  com- 
pany's lines  to  the  initial  point  on  line  under  construction.  Then, 
over  line  imder  construction  at  flat-passenger  mile  and  ton-mile^ 
rates,  covering  only  actual  cost  of  transportation  with  no  profit 
to  the  company. 

Base  C — Charges  at  full  commercial  tariff  rates  on  foreign 
lines.  Then,  over  company's  lines  to  point  of  destination  at  fiat- 
passenger  and  ton-mile  rates,  covering  cost  of  transportation  only 
with  no  profit  to  the  company. 

Base  "A"  is  the  method  used  by  the  Southern  Pacific  Company 
in  this  case,  and  results  in  the  highest  possiUe  charge.  Base  ^^B" 
was  submitted  tentatively  to  the  Commission  by  the  engineering 
department  for  purposes  of  comparison.  Base  "C^  is  tiie  method 
usually  used  by  railroad  companies  in  assessing  transportation 
charges  to  construction  accounts,  and  is  the  basis  adopted  by  the 
engineering  department  in  its  final  report  now  before  us.  This 
results  in  lower  charges  than  either  base  "A'^  or  base  "B.'^  A 
comparison  of  the  results  obtained  by  the  use  of  the  three  basea 
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in  this  case  will  best  serve  to  show  the  difference  between  the 
three  methods. 


Item 

Base  A 

Base  B 

Base  0 

Men. 
Number  of  passengers  hauled  1  mile 

Average  rate  per  passenger  mile 

Total  amount ^ 

6,094,499 

$.03358 

$204,703.38 

1,434.16 

46,750,000 

$.02763 

$1,291,772.49 

9,053.65 

6,094,499 

$.02444 

$148,980.67 

1,044.10 

46,760,000 

$.01917 

$896,097.40 

6,280.40 

6,094,499 

$.01 

$60,944.99 

Amount  per  mile  of  constructed  road 

Material. 

Number  of  tons  hauled  1  mile 

Average  rate  per  ton  mile 

427.14 

46,750,000 
$.0077 

Total  amount 

$359,975.00 

Amount  per  mile  of  constructed  road 

2,522.95 

Total  men  and  material 

$1,496,475.87 

$1,045,078.07 

$420,919.99 

The  difference  between  bases  '*A"  and  **C*'  is $1,075,555.88 

Per  mile 7,537.72 

The  difference  between  bases  ''B''  and  *>C"  is 624,158.08 

Per  mile 4,374.41 

It  will  be  noted  that  both  bases  "A"  and  *'B"  rest  on  the  as- 
sumption that  it  is  proper  for  the  company  to  sell  transportation 
to  itself  at  a  profit,  and  to  charge  this  profit  to  the  capital 
account.  This  profit,  taken  by  itself,  is  an  important  item  in  the 
total  cost  of  this  road.  The  company,  however,  does  not  stop 
there.  It  carries  this  profit  forward  and  charges  interest  on  it. 
This  interest  is,  of  course,  also  a  charge  to  the  cost  of  construc- 
tion and  to  the  capital  account.  It  is  clear  to  us  that  here  is  a 
serious  duplication  of  charges  on  all  of  which  the  company  may 
ultimately  claim  a  "fair  return  on  the  investment." 

It  is  at  this  point  that  the  company's  disposition  of  earnings 
during  construction  assumes  importance.  Under  the  terms  of 
the  lease  of  this  line  to  the  Southern  Pacific  Company  of  July 
1,  1909,  referred  to  heretofore,  this  road  was  taken  over  by  the 
Southern  Pacific  Company's  operating  department  in  sections  as 
fast  as  each  portion  was  ready  for  handling  traffic,  and  a  great 
deal  of  commercial  freight  moved  over  the  completed  sections. 
In  order  to  determine  what  this  disposition  was,  the  company 
was  requested  to  furnish  the  Commission  with  a  statement  of 
earnings  and  operating  expenses.  This  statement  was  made  in 
detail  by  months,  and  covered  the  period  from  October  20,  1908, 
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to  October  31,  1910.     Condeiifled,  it  results  in  the  following 
figures: 

Operating  revenue: 

1.  Freight  revenue $606,641.38 

2.  Passenger    revenue    176,783.51 

3.  All  other  revenue 9,148.83 

Total     $690,573.72 

Operating  expenses: 

1.  Maintenance  of  way  and  structures $32,832.64 

2.  Maintenance  of  equipment *.....  55,507.19 

3.  Traffic  expenses 8,281.62 

4.  Transportation    expenses    90,791.10 

6.  General  expenses    12,628.82 

Total 200,041.37 

Net  income  from  operation   $490,532.35 

This  entire  income,  it  appears,  was  absorbed  by  the  Southern 
Pacific  Company.  The  business  was  extremely  profitable,  with 
an  operating  ratio  as  low  as  29  per  cent.  I  quote  from  a  letter  of 
January  22,  1913,  written  by  the  vice  president  and  chief  counsel 
of  the  Southern  Pacific  Company,  William  F.  Herrin: 

"It  will  be  Jioted  that  the  operating  expenses  reflected  appear 
low  as  compared  with  earnings,  which  is  no  doubt  due  princi- 
pally to  the  fact  that  the  expenses  for  maintenance  of  the  newly 
constructed  line  would  necessarily  be  nominal,  and  practically  no 
yard-switching  expenses  and  small  station  expenses,  etc.,  com- 
pared with  mileage,  while  the  tariif  rates  were  comparatively 
high,  local  commercial  freight  rates  being  assessed  and  passenger 
rate  of  6  cents  per  mile." 

We  are  questioning  the  justice  of  the  Southern  Pacific  Com- 
pany's method  regardiAg  the  disposition  of  the  Nevada  &  Cal- 
ifornia Railway  Company's  earnings  during  the  period  of  con- 
struction.   The  following  facts  stand  out : 

1.  The  Southern  Pacific  Company  created  the  Nevada  &  Cal- 
ifornia Railway  Company  as  a  "distinct  and  separate  corporate 
entity,"  and,  when  it  comes  to  the  justification  of  the  transpor- 
tation charges,  lays  stress  upon  this  point. 

2.  Construction  between  Mojave  and  Owenyo  was  commenced 
in  March,  1908,  primarily  in  order  to  secure  the  profitable  busi- 
ness developed  through  the  building  of  the  Los  Angeles  aqueduct 
The  Nevada  &  California  Railway  Company,  however,  although 
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a  corporate  entity,  was  not  a  party  to  these  profits.  They  went 
entirely  to  the  Southern  Pacific  Company. 

3.  Not  only  had  the  Nevada  &  California  Railway  Company 
no  share  in  the  earnings  from  commercial  traffic,  but  the  parent 
company  assessed  against  its  offspring  full  commercial  tariff 
rates  for  the  haul  of  all  men  and  material  needed  in  the  construc- 
tion of  the  road,  and  appropriated  the  entire  profit.  The  earn- 
ings from  this  business  constitute  a  considerable  portion  of  the 
total  net  income  shown  above. 

4.  The  Southern  Pacific  C(Hnpany  charged  the  Nevada  & 
California  Eailway  Company  interest  at  6  per  cent  per  annum 
on  all  expenditures  charged  to  capital  account  from  April  1, 

1908,  to  June  30, 1910.  Interest,  consequently,  was  also  charged 
on  the  profits  made  from  transporting  company  freight. 

This  arrangement  resulted  in  the  subsidiary  company  decided- 
ly getting  the  worst  of  it.  An  independent  concern  would  not 
have  become  a  party  to  a  contract  such  as  the  lease  of  July  1, 

1909,  and  the  appropriation  of  the  Nevada  &  California  Rail- 
way Company  earnings  by  the  Southern  Pacific  Company  prior 
to  July  1,  1909,  seems  to  have  no  justification  at  all.  To  arrive 
fairly  at  the  actual  cost  to  the  Southern  Pacific  Company  of  the 
construction  of  the  road  under  consideration,  it  should  be  as- 
simaed,  in  our  opinion  either  that  all  construction  transportation 
between  Mojave  and  Owenyo  be  charged  to  capital  account  at  cost, 
with  no  profit  added,  or  that  all  earnings  from  this  source  be 
credited  to  account  35.  Earnings  from  commercial  traffic  handled 
during  the  construction  period  should  go  into  account  35  in 
either  case. 

The  attorneys  for  the  company  argued,  as  did  also  the  attorneys 
for  the  Atchison,  Topeka,  &  Santa  Fe  Railway  Company,  that  it 
is  entirely  proper  for  a  railroad  company  to  charge  transportation 
at  commercial  tariff  rates  over  its  own  lines  and  its  lines  under 
construction,  and  to  enter  such  book  charges  in  the  capital  ac- 
count as  part  of  the  cost  of  road  and  equipment.  In  support  of 
this  argument  they  state  that  it  is  a  general  rule  in  the  determi- 
nation of  value  of  any  commodity  that  its  market  value  at  its  place 
of  origin,  plus  the  market  value  of  transportation  from  such  place 
of  origin  to  the  place  of  its  ultimate  destination  and  use,  is  the 
market  value  or  fair  value  at  its  ultimate  destination.    As  to  the 
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statement  of  the  Commission's  witness  that  he  did  not  "think  it 
just  that  the  Southern  Pacific  Company  should  sell  transporta- 
tion to  itself  at  a  profit  and  to  charge  this  profit  to  capital  ac- 
count," the  company's  attorney  disposes  of  this  reasoning  by 
making  another  statement,  viz.,  that  "this  is  the  kind  of  a  state- 
ment which,  through  constant  repetition,  acquires  the  masquer- 
ading habit  of  a  maxim  and  passes  as  such.  And  all  because 
nobody  has  sought  to  analyze  it."  We  are,  however,  not  at  all  con- 
vinced by  this  disposition  of  this  matter.  The  company  makes 
the  broad  argument  that  the  value  of  a  commodity  is  made  up  in 
a  large  degree  of  the  sum  of  the  cost  of  the  service  in  producing, 
preparing,  and  transporting  the  conmaodity.  The  company 
argues,  for  instance,  that  the  fair  vahie  of  a  ton  of  rails  is  pre- 
cisely the  same  at  Los  Angeles,  or  at  San  Francisco,  regardless  of 
whether  the  Southern  Pacific  Company  had  little  or  much  to  do 
with  transporting  it  there. 

We  quote  from  the  company's  brief: 

"It  would  have  precisely  the  same  fair  value  if  fetched  by  the 
Santa  Fe  as  if  fetched  by  the  Southern  Pacific;  and  just  as  much 
fair  value  if  fetched  by  the  Southern  Pacific  only  from  Ogden  as 
if  fetched  by  it  from  El  Paso.  And  having  the  same  fair  value, 
however  transported,  it  is  clear  enough  that  its  fair  value  would 
be  the  same  to  whoever  used  it." 

We  have  no  fault  to  find  with  this  argument  But  the  point 
is  that  we  are  not  attempting  to  ascertain,  and  neither  did  the 
Commission's  engineering  department  attempt  to  ascertain,  the 
ultimate  fact  of  the  "fair  value"  of  this  property.  We  are  now 
proposing  merely  to  determine  the  "original  cost"  as  that  term 
has  hereinbefore  been  defined.  Cost  and  value,  of  course,  are 
two  entirely  different  things.  The  use  of  these  terms  inter- 
changeably always  leads  to  confusion  and  loose  thinking.  As 
soon  as  this  difference  between  cost  and  value  is  explained  and 
understood,  it  appears  to  us  that  the  entire  argument  of  counsel 
for  the  company  falls  to  the  ground.  It  is  only  necessary  to  con- 
sider an  extreme  case  to  show  the  absurdity  of  the  contention  that 
a  finding  either  of  value  or  cost  should  include  in  all  cases  full 
tariff  rates  on  the  physical  property.  This  line  was  built  as  a  part 
of  a  through  line,  and  very  little  traffic  originates  upon  it  If  it 
were  the  intention  of  the  Southern  Pacific  Company  to  make  the 
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book  cost  as  large  as  possible  with  the  view  that  possibly  in  the 
future  its  rates  would  be  based  on  such  figures,  it  could  easily 
be  done  by  placing  such  rates  on  the  construction  material  to  be 
used  in  the  railroad,  and  not  in  the  aqueduct  construction,  as 
would  make  the  cost  and  value  of  this  property,  from  transpor- 
tation al<me,  double  or  triple  the  cost,  as  it  has  been  heretofore  de- 
fined. The  Southern  Pacific  Company  made  its  own  rates  for 
the  commodities  which  are  involved  in  this  appraisal.  There 
was  no  check  upon  them,  and  even  under  the  present  Public 
Utilities  act  there  would  be  no  check  upon  them  unless  special 
attention  were  called  to  their  unfairness.  It  must  follow  that 
only  the  modesty  of  the  Southern  Pacific  Company  prevented 
the  item  of  transportation  from  being  99  per  cent  of  the  cost  of 
the  line,  instead  of  the  47  per  cent  which  the  company  actually 
reported.  It  is  reasoning  in  a  circle  to  state  that  value,  upon 
which  rates  may  be  based,  depends  on  rates  which  were  once  in 
effect  regardless  of  their  justice  and  equity.  We  believe  that 
there  may  be  certain  proceedings  in  which,  to  have  all  of  the  ele- 
ments of  value  considered,  it  would  be  entirely  proper  to  place 
some  weight  upon  the  cost  of  transportation  at  tariff  rates,  but  we 
cannot  conceive  of  such  a  necessity  unless  the  railroad  considered 
is  in  competitive  territory.  However,  we  are  in  this  case  not 
concerned  with  the  use  of  this  appraisal ;  and  although  it  would 
seem  self-evident  that  the  cost  to  the  company  must  include  no 
profits,  we  shall  discuss  the  phrase,  "actual  expenditures  charge- 
able to  ea:pital  account,  in  accordance  with  ttte  Interstate  Com- 
merce Commission's  classification,"  for  the  purpose  of  ascertiain- 
ing  whethei'  or  net  that  classification  has  been  followed,  and  in 
order  that  there  may  be  no  doubt  that  such  finditigs  of  "original 
cost"  as  we  may  make  will  come  under  the  definition  of  that  cost 
as  previously  stated. 

The  company  justifies  its  methods  by  the  Interstate  Commerce 
Commission's  accounting  rules  and  by  statutory  provisions, 
which  prohibit  the  giving  of  reduced  rates  to  contractors  engaged 
in  construction  work  for  common  carriers.  We  have  looked  into 
both  the  law  and  the  Interstate  Commerce  Commission's  regula- 
tions on  this  point. 

It  is  a  well-known  fact  that  practically  all  contracts  entered 
into  between  railroad  companies  and  contractors  for  the  building 
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of  extenmoBSy  either  as  part  of  the  old  system  or  as  a  new  line  un-* 
der  a  new  name,  provide  that  men  and  material  will  be  trans- 
ported over  the  lines  of  the  contracting  company  at  much  less 
than  regular  tariff  rates. 

In  the  case  of  the  Santa  Fe,  P.  &  P.  R.  Co.  v.  Grant  Bros. 
Constr.  Co.  228  U.  S.  186,  67  L.  ed.  792,  33  Sup.  Ct  Rep.  474, 
the  railroad  entered  into  a  contract  for  the  construction  of  cer- 
tain lines  of  railway,  and  included  in  the  contract  were  provisions 
for  the  hauling  of  supplies  for  the  contractor  over  the  main  lines 
of  the  Santa  Pe  Railway  coast  lines  at  1  cent  per  ton  per  mile, 
which  rate  was  also  to  apply  on  the  line  of  the  Santa  Fe,  Prescott, 
&  Phoenix  Railway  /Company,  the  contracting  party.  Provision 
for  carrying  passengers  for  the  contractor  at  1  cent  per  passenger 
mile  was  also  made  for  both  the  Santa  Fe,  Prescott,  &  Phoenix 
Railway  Company  and  the  Santa  Fe  Company^s  -coast  lines. 
These  rates  were  admittedly  lower  than  the  regular  tariffs  gov- 
erning commercial  idiipments.  The  contract  further  provided 
that,  after  certain  work  was  done,  men  and  supplies  should  be 
hauled  free  on  the  newly  constructed  line  on  which  the  contractors 
were  working. 

The  contractor  brought  an  action  against  the  railroad  to  recover 
damages  to  property  destroyed  by  fire.  The  contracti  among 
other  things,  provided  that  certain  reduced  rate  transportation 
over  affiliated  lines  of  the  extracting  company,  as  well  as  over 
its  own  line,  would  be  granted  on  the  express  condition  that  the 
railroad  assumed  no  liability  for  loss  or  damage  to  the  property 
transported,  and  on  these  grounds  the  railroad  declined  to  settle. 
In  disposing  of  the  question  the  court  makes  a  point  which  we 
believe  worthy  of  mention,  and  says: 

''In  constructing,  improving^  or  repairing  its  road,  ard  in 
building  its  extensions  and  branches,  the  railroad  company  is 
providing  facilities  for  its  service  as  a  conmi(m  carrier,  but,  of 
course,  is  not  acting  as  such.  It  may  do  the  work  itself  if  it 
chooses  or  it  may  make  it  the  subjeot  of  contract  vdth  another. 
In  the  latter  case  it  simply  employs  an  appropriate  agency. 

^The  hauling  by  the  railroad  company  of  the  men,  appliances, 

and  supplies  required  by  the  contractor  for  the  purpose  of  the 

construction  or  improvement  to  or  from  the  point  on  its  line 

where  the  work  is  to  be  done  is  merely  incidental  to  the  work  it- 
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self. .  The  cost  of  such  hauUge  is  obviously'  an  item  of  expense 
-which  must  be  taken  into  account  in  fixing  the  terms  of  the  con- 
struction contract,  and  in  providing  for  it  over  its  own  line  the 
railroad  company  may  adjust  the  matter  with  the  contractor  as 
it  sees  fit  If  the  railroad  company  did  the  work  directly  it 
would  have  to  take  its  employees  and  the  necessary  outfit  to  the 
place  of  work,  and  it  may  undertake  to  do  the  like  for  the  con- 
tractor, either  free  of  charge  or  at  reduced  rates,  as  they  may 
agree.'' 

Interstate  Commerce  Commission  Conference  Ruling  208,  sub- 
division (c)  is  as  follows: 

"K or  does  the  Commission  construe  the  law  as  preventing  a 
carrier  from  giving  free  or  reduced  rate  carriage  over  its  line  to 
contractors  for  material,  supplies,  and  men  for  use  in  construc- 
tion, improvement,  or  renewal  work  on  the  line  of  that  carrier, 
provided  such  arrangements  for  free  or  reduced  rate  carriage 
are  made  a  part  of  the  specifications  upon  which  the  contract  is 
based  and  of  ihe  contract  itself 

In  Accounting  Bulletin  No.  8,  of  the  Interstate  Commerce 
Commission,  outlining  interpretations  of  accounting  classifica- 
tions prescribed  for  steam  roads,  the  following  appears  in  case  No. 
476: 

"Query.  Is  it  intended  that  commercial  rates  or  only  the  actual 
cost  for  transporting  material  for  construction  and  maintenance 
work  over  a  carrier's  own  line  should  be  charged? 

"Answer.  It  is  intended  'that  only  freight  charges  paid  to 
foreign  lines  shall  be  included  in  the  cost  of  material  used  in 
maintenance  work.  In  the  cost  of  material  used  in  additions  and 
betterments  work  or  in  construction  work  shall  be  included  for- 
eign frei^t  charges,  and  the  actual  cost  (fairly  estimated)  of 
transporting  the  material  over  the  carrier's  own  line  may  also  be 
included.  The  carrier's  charges  for  transportation  should  be 
credited  to  appropriate  expense  account." 

In  the  above  the  Interstate  Commerce  Commission  clearly 
states  that  only  the  actual  cost,  fairly  estimated,  of  transporting 
material,  shall  be  included  in  the  cost  of  construction  work.  It 
is  true  that  it  states  material  transported  over  the  "carrier's  own 
line,"  but  we  do  not  see  how  in  this  case  we  can  regard  the  Cen- 
tral Pacific  Railway  as  a  separate  corporation  from  the  Southern 
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Paeific  Company,  for  while  tkey  may  be  separate  corporate  en- 
tities for  legal  or  other  reascms,  as  fat  as  the  public  is  ccmo^nedy 
this  railroad  system  is  one  institution.  If  it  is  to  be  contended 
that  the  rails  moved  through  Los  Angeles  via  the  Southern  Pacific 
Company's  lines,  we  might  urge  that  the  rails  could  have  oome 
through  Ogden  and  followed  the  line  of  the  Central  Pacific  Hail- 
way  throu^  Hazen  to  Owenyo,  in  which  case  the  Central  Pacific 
Sailway  itself  would  have  hauled  the  rails  the  entire  distanoe. 

In  Accounting  Bulletin  No.  7,  of  the  Interstate  Commerce 
Commission^  coneeraing  questions  which  have  arisen  under  the 
classifications  prescribed  for  electric  railways,  ease  No.  154  says : 

^^Query.  Should  the  cost  of  hauling  track  material  from  the 
storeroom  to  the  place  where  it  enters  into  constm^on  be  re- 
garded as  a  part  of  the  labor  cost  covered  by  account  No.  11, 
'track  laying  and  surfacing,'  in  the  classification  of  eiqienditareB 
for  road  and  equipment  of  electric  railways! 

"Answer.    Yes."  . 

In  the  above  case  the  cost  of  hauling  track  material  from  store- 
room to  the  place  where  it  enters  into  construction  is  r^arded 
as  a  labor  cost.  It  would  seem  to  make  no  difference  what  the 
length  of  haul  mi^t  be.  If  the  haulage  is  to  be  considered  a 
labor  cost  it  is  apparent  that  the  railroad  is  entitled  to  no  profit 
thereon,  and  to  charge  commerciid  freight  rates  would  be  includ- 
ing whatever  margin  of  profit  exists  in  the  commercial  freight 
rates. 

The  Interstate  Commerce  Commission  has  issued  a  classifi- 
cation for  expenditures  for  road  and  equipment  in  accordance 
with  §  20  of  the  act  to  regulate  commerce,  and  all  through  its 
classification  provision  is  made  for  the  various  railroad  materials 
transported  to  indude,  among  other  things,  "&e  cost  of  trans- 
portation.'^    Account  32  of  the  classification  is  as  fc^ows; 

"Transportation  of  Men  and  MateriaL 

"To  this  acoonnt  should  be  charged  the  fares  of  laborers  and 
freight  charges  on  material,  outfits,  and  supplies  employed  in 
csonatruction  work  paid  by  the  railway  company  and  properly 
chargeable  in  expenditures  for  road,  but  which  cannot  be  correct- 
ly charged  under  any  other  construction  account.  This  account 
may  include  such,  items  as  fares  of  contractors,  their  walking 
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bosses,  paymasters,  clerks,  and  storekeepers;  of  labor  agents;  of 
men  hired  by  labor  agencies  and  shipped  out  on  the  line  who  may 
be  employed  on  any  character  of  work ;  freight  on  powder,  dyna- 
mite, and  other  explosives,  hay,  grain,  groceries,  and  other  snp- 
plies  for  contractors,  stores  to  be  sold  to  subcontractors,  station 
men,  laborers,  and  others ;  and  other  analogous  items/^ 

The  above,  in  our  opinion,  clearly  states  that  fares  of  laborers 
and  freight  charges  on  material  employed  in  construction  work 
paid  by  the  railway  company  are  properly  chargeable  to  expend- 
itures for  road  It  cannot  be  urged  that  the  railroad  pay  the  full 
tariff  rate,  except  in  case  of  a  foreign  line,  especially  when  the 
contracts  provide  that  the  contractor  riiall  receive  certain  reduced 
rates  for  his  men  and  material  and  figured  on  tiiese  reduced  rates 
when  submitting  bid  for  the  work.  Account  35  of  the  classificar- 
tion  is  as  follows: 

"Earnings  and  Operating  Expen^  during  Construction. 

'To  this  account  should  be  charged  the  cost  of  operating  a  piece 
of  road  while  in  charge  of  the  construction  d^rtmeurt  end  before 
it  is  opened  for  commercial  operation.  It  includes  the  cost  of  run- 
ning construction,  material,  or  other  trains  when  the  cost  of  oper- 
ating sudi  trains  cannot  properly  be  charged  to  any  specific 
account  To  this  aeoomit  should  be  ovedited  amounts  collected 
for  rents  of  buildings  and  other  properties,  and  for  tbe  transpor- 
tation of  conmi^cial  freight  or  pafisengers  on  conBtruotion^  mate- 
rial, or  other  trains." 

In  thia  section  it  is  specifically  provided  that  the  earnings  dur- 
ing construction  period  of  a  road  before  ikie  same  is  turned  over 
to  the  operating  department  shall  be  credited  against  coat  of  oper- 
ating construction  trains.  • 

The  references  made  to  the  Interstate  Commerce  Commission's 
accounting  rules  are  based  on  the  classification  of  expenditures 
for  road  and  equipment,  first  revised  issue  of  1009,  which  were 
in  effect  when  tiiis  road  was  built  and  when  the  valuation  of  the 
line  was  made  by  the  Commission's  engineering  department.  If, 
after  the  quotations  of  those  references,  there  could  still  remain 
any  doubt  as  to  the  actual  intent  of  the  Commission,  such  doubt 
will  be  removed  by  an  inspection  of  the  Commission's  new  clas- 
sification of  investment  in  road  and  equipment  of  steam  roads, 
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effective  July  1, 1914.  Here  the  CommiBsion  states  clearly  that  a 
carrier's  books  should  show  are  actual  cost  of  work  and  material, 
and  not  assessed  book  or  tariff  charges*  We  shall  quote  the  princi- 
pal definitions: 

Constrriction  includes  all  processes  connected  with  the  acquisi- 
tion and  construction  of 'original  road  and  equipment,  road  exten- 
sions, additions  and  betterments. 

Basis  of  Charges.  The  charge  to  the  accounts  of  this  classifi- 
cation shall  be  based  upon  the  cost  of  the  property  acquired. 
When  the  consideration  given  for  the  purchase  or  the  improve- 
ment of  property  the  cost  of  which  is  chargeable  to  the  accoimts 
of  this  classification  is  other  than  money,  the  money  value  of  the 
consideration  at  the  time  of  the  transaction  shall  be  charged  to 
these  accounts,  and  the  actual  consideration  shall  be  described  in 
the  record  in  sufficient  detail  to  identify  it.  The  carrier  shall  be 
prepared  to  furnish  the  Commission,  upon  demand,  the  partic- 
ulars of  its  determination  of  the  actual  cash  value  of  the  consid- 
eration, if  other  than  money. 

Cost  of  ConstnLctioTL  It  is  intended  that  the  accounts  for 
fixed  improvements  and  equipment  shall  include  the  cost  of  c<m- 
struction  of  audi  property.  The  cost  of  construction  shall  in- 
clude (he  cost  of  labor,  materials,  and  sui>plie8,  work-train  service, 
special  machine  service,  transportation,  contract  work,  pro- 
tection from  casualties,  injuries,  and  damages,  privil^;es,  and 
other  analogous  elements  in  connection  with  such  work.  The 
several  items  of  cost  here  referred  to  are  defined  as  follows : 

(a)  Cost  of  labor  includes  the  amount  paid  for  labor  expended 
by  the  carrier's  own  employees,  including  the  cost  of  labor  ex- 
pended for  preliminary  work,  such  as  sinking  test  holes  or  mak- 
ing soundings  for  tunnels,  grading,  buildings,  and  other  struc- 
tures ;  and  cost  of  labor  expended  in  laying  and  taking  up  tracks 
for  temporary  use  in  construction,  except  the  cost  of  labor  ex- 
pended on  tracks  provided  for  the  protection  of  traffic  during  the 
progress  of  addition  and  betterment  work.  Office  expenses  and 
traveling  and  other  personal  expenses  of  employees,  wh«i 
borne  by  the  carrier,  shall  be  considered  a  part  of  the  cost  of 
labor,  as  shall  also  the  ooet  of  fidelity  bonds  and  employers'  lia- 
bility insurance  premiums.    When  officers  or  employees  are  spe- 
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cially  assigned  to  construction  work,  their  pay  and  tiieir  travel- 
ing and  incidental  expenses  while  thus  engaged  shall  be  included 
in  the  cost  of  the  work.  No  charge  shall  be  .roacte  against  road 
and  equipment  accounts  for  the  pay  of  officers  who  merely  render 
services  incidentally  in  connection  with  extensions,  additions,  or 
betterments,  although  traveling  and  incidental  expenses  incurred 
by  sucli  officers  solely  on  account  of  such  work  shall  be  included 
in  the  account  to  which  the  cost  of  1^  work  is  chargeable. 

(6)  Oost  of  material  and  supplies  includes  the  purchase  price 
of  materials  and  supplies,  including  small  tools,  at  the  point  of 
free  delivery,  plus  the  costs  of  inspection  and  loading  assumed 
by  the  tearrier ;  also  a  suitable  proportien  of  store  expense.  (See 
special  instructions  for  opeisting  expense  aecounta,  §§  16  and 
17.)  ,In  calculating  the  cost  of  materials  used,  proper  allowanoe 
shall  be  made  for  the  value  of  unused  pc^ons  and  of  cuttings, 
turnings,  borings,  etc;  for  the  value  of  the  material  recovered 
from  temporary  tracks,  scaffoldings  cofferdams,  and  other  tem- 
porary stguciui'es  uaed  in  conflftruetion ;  and  for  the  value  of  smaJl 
tools  recovered  and  used  for  other  purposes. 

(c)  Ooet  of  worMradn  service  includes  amounts  paid  to  others 
for  rent  and  maintenance  of  the  equipment  used ;  cost  of  labor  of 
enginemen,  trainmen,  and  engiiie4iouse  men,  iiMduding  the 
wages  of  engine  crews  and  train  crews  held  in  readiness  for  sueh 
service;  and  the  cest  of  fuel  and  other  supplies  consumed  in  con- 
nection with  the  operation  of  work  trains.  It  shs^ll  also  include 
the  cost  of  maintaining  the  carrier's  own  equipment  while  used 
in  construction  service  and  a  fair  rent  for  such  equipment  while 
so  used.  Amounts  charged  for  rent  of  such  equipment  used  in 
construction  shall  concurrently  be  credited  to  the  appropriate  in- 
come account  for  hire  of  equipment  No  *'rent*^  or  return  upon 
the  investment  in  such  equipment  shall  be  charged  for  the  use  of 
equipment  acquired  with  the  proceeds  of  securities  sold,  when  the 
interest  upon  such  securities  is  charged  to  the  accoimts  of  this 
classification. 

(e)  Cost  of  trcmsportation  includes  the  amounts  paid  to  other 
companies  or  individuals  for  the  transportation  of  men,  materials, 
and  supplies,  special  machine  outfits,  appliances,  and  tools  in 
connection  with  construction.  Freight  charges  paid  foreign  lines 
for  the  transportation  of  construction  material  to  the  carrier's 
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line  shall  be  included,  so  f^r  as  practicable,  as  a  part  of  the  cost 
of  the  material,  when  such  charges  are  borne  by  the  carrier.  A 
fair  allowance  representing  the  expense  to  the  carrier  of  such 
transportation  in  transportation  service  trains  over  the  carrier's 
own  line  also  shall  be  included.  When  the  cost  of  such  transpor- 
tation is  not  assigniJ^  to  specific  work,  it  shall  be  included  in 
account  No.  48,  ^^other  expenditures — ^road."  AmouBts  thus 
charged  for  transportation  in  transportation  seryice  trains  over 
the  carrier's  line  shall  be  credited  to  operatii^  eicpense  general 
account  VIIL,  transportation  for  investment — cr< 

The  accounts,  ^^transportation  of  men  and  material"  and  "rent 
of  equipment,"  in  the  new  ekssifioation,  are  done  away  with  and 
are  taken  up  in  account  48,  ^^other  expenditoros — ^road,"  which 
it  classified  as  follows: 

"This  account  shall  include  items  which  cannot  properly  be 
included  in  any  of  the  foregoing  accounts  aa  a  part  of  the  cost  of 
any  specific  work,  such  as  the  csost  of  transpoartation  of  men, 
materials,  supplies,  and  equipment  over  the  carrier's  own  line; 
amounts  paid  for  rent  and  repairs  of  equipment  and  for  injuries 
to  persons  incident  to  and  in  comieetion  witii  original  road, 
road  extensions,  or  additiotts  and  betterments;  and  analogous 
items.  When  assignable,  audi  expeaditures  shall  be  included  in 
the  cost  of  the  property  in  connection  with  which  the  exp^ouiiture 


Note. — Bents  paid  for  and  repairs  inade  to  equipment  used  in  comm^cial 
operationd  during  the  period  before  the  regular  opeoratioii  of  revenue  trains 
shall  be  charged  to  account  No.  40^  "reveoues  and  operating  expenses  during 
construction." 

After  a  thorough  oonsideration  of  the  f ^cts  and  of  the  law  in 
this  matter,  we  are  of  the  opinion  that  it  was  improper  for  this 
company  to  chaise  to  the  capital  account,  under  cost  of  road  and 
equipment,  any  sunas  in  excess  of  the  actual  cost  in  cash  of  trans- 
portation of  men  and  material  for  construction  purposes.  We  are 
further  of  the  opinion,  tl^it  it  was  improper  for  ttie  company  to 
divert  any  earnings,  and  find  that  all  earnings  should  have  been 
credited  to  the  cost  of  the  road.  I^t  is,  however,  impossible  at  this 
time  to  determine  what  these  earnings  actually  were. 

It  appears  to  us  that  the  importance  of  this  matter  is  far-reach 
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ing.  If  carriers  throughout  the  country  are  permitted  to  in- 
crease their  capital  investment  figures  by  the  charging  of  tariff 
rates  on  all  new  construction,  addition,  and  betterment  work> 
and  if  the  Taluati<»is  of  the  common  carriers  now  being  made  by 
the  Interstate  Commerce  Commission  are  to  be  predicated  on  this 
basis,  and  rates  are  to  be  made  with  this  valuation  as  a  found- 
ation, the  people  oi  the  United  States  will  ultimatrfy  have  to  pay 
interest  on  hundreds  of  millions  of  dollars^  not  a  oent  of  which 
will  represent  actual  cost  of  property. 

[6]  Having  found  that  the  proper  basis  for  transportation 
charges  under  the  head  of  original  cost  is  the  actual  cost  of  trans- 
portation to  the  owner  of  the  line  under  construction,  there  re- 
mains the  question :  What  is  the  actual  cost  to  the  carrier  of  the 
hauling  of  construction  men  and  material?  It  is  clear  that  a 
mathematically  exact  answer,  in  the  nature  of  the  matter,  can- 
not be  given.    Average  unit  figures  must  be  found  and  applied. 

The  ei^neering  d^artment  has  used,  for  this  line,  the  unit 
oi  7  mills  per  ton  mile  and  I  oent  per  passenger  milei  aiMl  is  ap^ 
pJlying  these  same  units  to  similar  c<m8truotion  throughout  the 
state. 

A  madi  of  operating  cost,  data  is  availablei  but  it  is  not  easy  to 
arrive  at  comprehensive  and  fair  averages*  We  have  no  unit  ton 
mile  or  passenger  mile  data  covering  oost  of  transportation  of 
men  and  materials  on  roads  during  constructiooi.  For  these  rea* 
sons,  any  adopted  fiat  rate  should  be  liberal.  It  is  well  known 
that  almost  all  western  roads^  and  probably  most  roads  in  the 
country,  in  making  cost  estimates  of  proposed  work^  figure  trans- 
portation over  company's  rails  at  i  cent  per  ton  mile  and  1  cent 
per  paasei^r  mile.  The  Southern  Pacific  Company,  in  the 
revaluation  of  its  old  lines,  uses  these  figures,  to  a  large  extent  at 
least  The  Western  Pacific  Railway  Company,  for  all  estimates 
during  the  construction  period,  used  these  rates  exclusively  and 
irrespective  of  whether  the  territory  traversed  was  valley,  moun* 
tain,  OS  desert 

The  ^igineering  department  of  the  Concmiission  makes  a  dif- 
ferencet  ^^  between  cost  of  transportation  of  material  in  valley 
and  in  moimtain  country,  and  to  that  extent  has  been  more  lib- 
eral than  the  railroads  themselves.    For  valley,  5  mills  per  ton 

mile,  and  for  mountains  or  mountainous  desert,  7  mills,  are  al- 
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lowed.    We  believe  that  this  distmetion  is  justified  by  the  facta, 
and  that  these  allowances  are  ample  and  fair. 

In  support  of  this  assertion  we  are  taking  frcmi  the  annual  re- 
ports of  the  carriers  the  following  operating  figures,  which,  when 
correctly  interpreted,  will  substantiate  the  above  flat  rates.  The 
figures  are  averages  for  the  three  most  important  railroads  in 
this  state,  and  take  into  consideration  all  possible  conditions: 

Ayerage  Passenger  Mile  and  TScm  Mile  Reeei^yts  f<»r  the  Tear  1912. 


Average 
l>aMeD> 

ger  mile 
reeeipto 

▲yerage  too  mile  reoelxita.  all  freight 

Operating  ratio 

Boad 

Intra- 
state 

Inter- 
state 

Grain 

Lum- 
ber 

Coal 

Intra- 

Btate 

percent 

Inter- 

BUte 

peroeot 

8.P.C0.  Uaes 

A.T.  and  8.  P. 

$.02iao 
.02274 
.019a 

».01»? 
.onis 

.02128 

.00910 

$.0ie2 

.owe 

9.0077S 

60.U 
68.96 

57.40 
64.18 

Western  Pac 

JXM3 

.00629 

.006 

80.44 

The  abore  table  shows  the  average  reieeip^  from  all  commercial 
tra£Sc,  ineluding,  of  conrse,  the  profits  to  the  carrier.  It  will  be 
noted  that  the  receipts  for  the  average  passenger  mile  are  in  the 
neighborhood  of  2  cents.  The  average  ton-mile  figure  for  both 
interstate  and  intrastate  traffic  is  11  mills.  The  operating  ratio 
averages  68  per  cent,  a  figure  which  is  above  normal  on  account 
of  the  unusually  high  ratio  of  the  Western  Pacific.  On  this  basis 
the  operating  cost  per  passenger  mile  is  13  mills,  and  per  ton 
mile  7^  mills.  The  important  fact  should  not  be  overlooked  that 
the  above  figures  are  averages  for  all  traffic,  both  high  grade  and 
low  grade,  and  both  carload  lots  and  less  than  carload  lots.  A 
very  large  percentage  of  railroad  construction  material  is  low- 
grade  freight  (grading  outfits,  ties,  rails,  steely  cement,  lumber, 
stone,  sand,  gravel,  etc),  and  nearly  all  moves  in  carloads.  If 
averages  for  such  freight  only  were  figured,  they  would  be  much 
lower  than  those  given  above.  It  is  not  necessary  for  our  purpose, 
however,  to  do  this. 

The  above  13  and  7^  mills  per  passenger  mile  and  per  ton 
mile,  respectively,  represent  the  cost  of  operating  expenses.  Oper- 
ating expenses  include  tlie  following  expenditure  acoouBts: 

1.  Maintenance  of  way  and  structures. 

2.  Maintenance  of  equipment. 

3.  Traffic  expenseer. 
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4.  Transportation  expenset. 

5.  General  expenses. 

"Operating  expenses"  do  not  include  interest,  dividends,  taxes, 
reserves,  and  charges  to  profit  and  loss  account 

The  above  5  general  operating  expense  accounts  are  again  sub- 
divided into  116  secondary  accounts.  The  point  we  wish  to 
bring  out  is  that  a  considerable  portion  of  the  above  "operating 
expenses"  which  are  paid  out  of  the  13  and  7^  mills  should  be 
deducted,  when  determining  the  cost  of  transportation  over  a 
line  under  construction,  for  our  purpose.  Deduction  should  be 
made  for  the  reason  that  all  deducted  itefmB  of  expense  are  con- 
sidered in  a  valuation,  not  under  account  "transportation  of  men 
and  material,"  but  elsewhere.  The  Interstate  Commerce  Com- 
mission reports  show  the  relative  importance  of  each  of  the  116 
operating  expense  accounts  on  a  percentage  basis,  and  the  follow- 
ing statement  is  deducted  from  this  data.  The  statement  shows 
what  items  should  be  deducted,  where  in  valuations  they  are 
taken  care  of,  and  the  amount  of  deductions  expressed  in  per  cent 
of  total  operating  expenses: 
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For  Valuation  Purpoeefl. 


Deduct 


Acct. 
No. 


Allowed  under  valualion 


Acct. 
No. 


Per 
'cent 


I.  Maintenance  of  Way  and 
Stnietftret. 

Superintendence 

Roadway  and  track 

Removal  of  snow,  sand  and  ice. 

Injuries  to  persons 

Stationery  and  printing: 

Other  expenses 

Maintaining:  joint  tracks,  eftc 


1 
6 
7 
W 
20 
21 
22 


Engineering: 

Tracklayixig  and  sorfacitiir . 

Other  expenditures 

Injuries  to  persoiis 

Stationery  and  printing 

Otber  exx>enditare8 

Trackhtying  and  Burfacin^. 


1 
12 

8^ 
44 

48 
12 


Total. 


II.  Maintenance  of  Bqalpment. 

Superintendence 

Steam  locomotiTes^reDewals. . . . 
Passenger  train  cars— renewals. . . 

Freight  train  cars-^renewals 

Electric  equipment— renewals.... 
Floating  equipment— renewals. . . 

Work  equipment— renewals 

Injuries  to  persons 

Stationery  and  prinMdg 

Other  expenses 


24 
26 
82 
85 
88 
41 
44 
48 
49 
50 


Engineering , 

Steam  locomotives , 

Pussenger  train  rare...,, 

Freight  train  cars , 

Electric  equipment , 

Flouting  equipment , 

Work  equipment , 

Injuries  to  persons , 

Stationery  and  printing.. 
Other  expenditures 


1 
S7 
S9 
40 
37 
42 
41 
85i 
44 
48 


Totol. 


III.  Traffic  Expenses. 

Superintendence < 

Outside  agepcies , 

Advertising , 

Traffic  associations 

Fast  freight  lines 

Industrial  and  immigrant., 
Stationery  and  printing  . . 
Other  expenses , 


58 
54 
56 
58 

57 
58 
59 
60 


Traflc  «xpeDi«a  of  this  natare 

»    do  not  occur    during   con- 
stmctioBi  9MlDdL 


Total . 


IV.  Transportation Expenaes.... 

Superintendence 

Weighing  and  car  service  asso.. 

Stationery  apd  printing 

Other  expenses 

Loss  and  damage— freight 

Loss  and  damage— baggage 

Damage  to  property 

Damage  to  stock 

Injuries  to  penona 


61 
64 
97 
96 
99 
100 
101 
102 
108 


Engineering 

Do  not  occur 

Stationery  and  Printing. 
Other  expenditures 


} 


Do  not  occur 
struction. 


during  con- 


Injuries  to  persona. 


{ 


44 

48 


851 


Total . 


V.  General  Expensea. 

Salaries  andexpenses  of  gen.  office 

Salaries  and  exp,  of  cle»8.  etc. 

General  office  supplies,  etc 

Law  expenses 

Insurance 

Relief  Department  expense.... 

Pensions 

Stationery  and  printing 

Other  expenses 

General  adminstratf  on,  etc 


106 
107 
106 
109 
110 
111 
112 
118 
114 
115 


Are  carried  in  constrootion 
accounts  either  under  Ao- 

.  coimt  1,  Engineering,  or  Ac-' 
count  48,  Other  Expendi- 
tures. 


Total 

Grand  total,  deductions. 


0.957 
7.561 
0.465 
0.106 
0.040 
0.018 
0.681 


9.798 


0.643 
0.184 
O.090 
0.697 
0.002 
0.003 
0.042 
0.077 
0.055 
0.047 

1.840 


0.788 
1.099 
0.468 
0.065 
0.221 
0.052 
0.368 
O.O07 


8.0S1 


1.198 
0.184 
0.465 
0.U7 
1.220 
O.020 
0.209 
O.206 
1.129 


4.748 


0.516 
1.4U 
0.185 
O.606 
0.424 
0.0S8 
0.160 
0.160 
0.169 
0.0S7 


8.661 
28.128 


A  number  of  other  deductions  might  be  made,  and,  under  cer- 
tain conditions,  should  be  made.  Where  original  cost  is  avail- 
able and  charges  have  been  made  (as  is  the  case  with  Southern 

P.U.R.1916B. 


Digitized  by 


Google 


IN  RE  CENTRAL  PACIFIC  K.  CO.  877 

Pacific  lines)  to  construction  account  84,  repairs  of  eqtiipiDaent, 
it  is  clear  liiat  we  have  a  dnplicatioii  otf  charges  if  we  allow  repairs 
again  under  "operating  expenses"  as  a  portion  ai  "cost  of  trans- 
portation/' Such  repair  charges,  on  the  same  basis  as  used  in 
the  table  above,  amount  to  19.358  per  cent  of  the  total  operating 
expenses.  We  have,  howler,  deducted  obIj  soch  items  as, 
without  doubt,  are  duplications  6r  do  not  occur  during  construe- 
ti(m.  All  items  which  could  be  considered  as  maintenance  charges 
or  as  offsetting  depreciation  are  assumed  to  be  operating  expenses 
for  bur  purpose.  It  will  be  noted  that  the  total  deductions,  with- 
out the  repair  acoonnts,  ftmount  to  2S.138  per  cent,  or  say  28 
per  cent. 

This  would  reduce  the  operating  costs  as  follows : 

Operating  Cost  per  Ton  Mile 

eqoBlB  7i  mills  X    (100-^%), 
equals  7J  mills  X  0.77  =  5.775  millg, 

Operating  Coat  per  Paaaenger  Mils 
equals  13  mills  X    (100-23%), 
equals  18  miOs  X  0.77  rz  10.010  miUs. 

As  to  the  ton-mile  rate,  it  has  been  shown,  and  Would  not  bo 
difficult  to  prove,  that  the  flat  figure  above  is  still  high  and"  cer- 
tainly quite  liberal  to  the  carrier.  It  does  not  seem  necessary, 
however,  to  pursue  the  subject  further,  since  the  figures  of  5  and 
7  mills  per  ton  mile  in  level  and  mountainous  territory,  respec- 
tively, seem  fair  and  their  sufficiency  amply  justified.  An  at- 
tempted further  reduction  could  probably  be  shown  to  be  offset 
by  the  higher  cost  of  operating  during  construction  due  to  nec- 
essarily lessened  efficiency  with  which  trains  can  be  operated, 
and  due,  also,  to  the  indifferent  and  limited  amount  of  equipment 
on  hand  for  use  during  the  construction  period. 

The  cost  of  moving  one  passenger  1  mile,  on  our  basis,  is  ap- 
proximately 1  cent,  the  figure  it  is  proposed  to  use.  Here,  again, 
it  should  be  understood  that,  for  handling  men  during  construc- 
tion, this  rate  could  readily  be  shown  to  be  high.  The  1  cent  pays 
for  transportation  in  first-class  fast  passenger  trains  running  on 
schedule  and  every  day  in  the  year.  It  pays  for  the  handling  of 
baggage  and  for  the  cost  of  station  service  and  station  upkeep 
and  for  overhead  expenses.  The  difference  between  this  kind  of 
service  and  makeshift  service  on  construction  trains  in  freight 
cars  and  cabooses  is  apparent,  so  that  here,  too,  there  seems  to  be 
no  necessity  for  further  investigation. 
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[7]  The  last  large  item  of  differeiice  between  the  company  and 
the  engineering  department  in  the  original  cost  of  this  line  is  in 
the  charge  of  interest  The  valuation  as  made  by  the  Southern 
Pacific  Oompany  originally  had  no  charge  to  this  account.  After 
the  company's  attention  had  been  called  to  it,  the  interest  charge 
against  the  road  was  furnished'  by  the  New  York  office  and  proved 
to  be  $3367955.99,  equal  to  6.58  per  cent  on  accounts  1  to  46,  in- 
clusive, on  the  company's  valuation.  Interest  was  charged  from 
April  1,  1908,  to  June  30,  1910,  at  the  rate  of  6  per  cent  per  an- 
num, compounded  annually.^  Subsequent  to  June  30,  1910,  in- 
terest charges  were  assumed  by  the  operating  deparlanent  The 
interest  charge  of  $266,996.67  shown  under  original  cost  in  the 
engineering  department's  valuation  is  less  than  the  amount 
shown  by  the  company  by  nearly  $70,000.  The  department  has 
retained  the  6  per  cent  rate,  but  the 'principal  is  less  than  the 
figure  used  by  the  company  by  reason  of  the  changes  in  original 
cost  herein  set  forth.  In  the  department's  report  the  interest 
calculation  by  months  on  the  money  invested  on  construction  is 
shovm  in  detail,  and  we  are  accepting  these  figures. 

We  find  that  the  original  cost,  as  this  term  has  heretofore  been 
defined,  and  not  considering  any  earnings  during  construction, 
of  operative  property  of  that  portion  of  the  Central  Pacific  Rail- 
Avay  between  Mo jave,  Kern  county,  California,  and  Owenyo, 
Inyo  county,  California,  142.68  miles,  and  formerly  a  part  of 
the  Nevada  &  California  Railway  Company,  as  of  June  30, 1912, 
is  the  sum  of  $4,367,216.01. 

BeprodttcHofi  Cost 

[8]  The  company,  in  its  valuation  filed  with  the  Commission, 
made  no  estimate  of  reproduction  cost,  maintaining  that  this  item 
would  be  equal  to  the  original  cost.  In  the  engineering  depart- 
ment's valuation  the  road  is  reproduced  in  kind  regardless  of 
original  cost  and  on  the  basis  of  prices  as  of  June  30,  1912.  The 
base  of  men  and  supplies  is  Los  Angeles.  The  engineering  de- 
partment's first  report,  exhibit  "B,"  estimated  the  reproduction 
cost  at  $4,178,760.73.  After  the  attention  of  the  department, 
during  the  hearing  of  the  case,  had  been  called  to  certain  errors, 
and  misunderstandings,  its  report  was  revised  as  now  before  us, 
and  the  total  reproduction  cost  is  here  shown  as  $4,196,926.77. 
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(See  exhibit  ^^0.")  It  is  not  practicable  to  compare  tiiie  individn* 
al  accounts  in  the  two  exhibits  referred  ta  The  prinoapal  reason 
for  this  is  that  tiie  transportation  account  does  not  appear  in  the 
reproduction  cost  estimate  as  a  single  item,  as  all  transportation 
charges  are  absorbed  in  the  unit  prices  and  enter  directly  into  each 
account  The  reproduction  cost  of  transporting  oonstruction  men 
and  material  in  the  department's  original  valuation  was  based  on 
market  prices  f.  o.  b.  California  terminal  pc^ts  plus  l^ranspor- 
tation  at  o(»nmercial  tariff  rates  to  Mojave,  the  initial  paint  on 
the  road  under  construction^  and  plus  flat  rates  over  the  line  under 
construction  to  the  point  of  destination.  In  the  revised  report 
the  base  is  market  price  f.  o.  b^  Oalifomia  terminal  points  plus 
transportation  at  flat  vates  over  the  company's  lines  to  tke  point 
of  destination  on  the  line  under  oonstmctioiL  The  latter  method, 
in  our  opinion,  is  the  proper  one  to  be  used.  We  have  stated  our 
reasons  heretofore  under  the  heading  ^'original  ooef 

No  other  objecttons  were  made  by  the  company  to  the  methods 
and  unit  prices  adopted  by  tiie  department  and  its  reproduoticxi 
cost  estimate  of  this  property. 

[9, 10]  It  appears  to  us  neoessary,  however,  to  examine  some^ 
what  closdy  into  the  methods  used  by  the  engineering  department 
in  the  valuation  of  lands  and  rights  of  way  of  the  company.  The 
operative  right  of  way  is  appraised  at  $84,959.94,  which  amount 
is  relatively  unimportant  in  this  case  as  compared  with  the  total 
reproduction  cost  of  the  property.  The  principles  involved  in 
determining  the  value  of  right  of  way,  however,  are  at  this  timEe 
assuming  vast  importance. 

The  method  adopted  by  the  engineering  deparknent  in  its  first 
report  was  the  ^^cost  to  reproduce,''  and  led  to  the  application  of 
a  so-called  "ri^t  of  way  multiple."  In  this  case  this  multiple  is 
1.50  of  the  market  value  of  the  land.  There  is  further  added  to 
this  so-called  railroad  value  12^  per  cent  as  interest  during  the 
construction  period.  The  department,  in  following  this  method, 
also  usually  adds  over  and  above  the  multiple  and  the  interest 
allowance  another  percentage  allowance  for  the  "cost  of  acquisi- 
tion," which  is  supposed  to  cov«r  engineering  expenses,  legal  ex* 
penses,  and  the  expenses  and  salaries  of  the  right  of  way  agent, 
etc.  The  company  used  original  cost  for  right  of  way  values  in 
its  AppraisaL    It  so  happens,  on  account  of  the  recent  acquisition 
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of  this  right  of  way,  that  the  reproduetion  cost  is  approximatdy 
equal  to  the  loarket  vahie,  excluding  interest,  hoiwever,  which 
item  is  induded  eleewlacFe  by  the  eomptny  in  the  valtuition. 
Ordinarily  there  will  be  found  a  great  diSereaoe  bet^^^een  these 
two  items  of  ralue. 

Since  this  appraisal  was  made  the  United  States  Supreme 
Court  has  handed  down  its  decision  ru  tlie  soH^alled  Minnesota 
Rate  Case*  (Simpson  v.  Shepard)  230  U.  S.  352,  57  L,  ed.  1511, 
48  L.R.A.(N*S.)  1151,  33  Sup.  Ct  Eep,  720^  ia  which  caae  the 
ccmrt  disapprove  of  the  ^^eost  to  rq)roduee"  Aeory  of  fixing 
ri^  of  way  valuatians,  and  instead  allows  only  the  mai^et  value 
of  the  lands,  based  on  the  market  Talue  of  similar  lands  in  the 
c^Mtnmunity;  Thifr  method  introduces  a  third  theory  of  valuing 
right  of  way,  and  the  engineering  department's  revised  report 
fdlows  d^  Supreme  Oourt  decision  and  gives  the  so*caUed  market 
value  of  the  lands  and  rights  of  way.  (See  eidbibit  ^^C")  As 
stated  above,  the  questicm  arising  out  of  tiaese  various  methods 
is  not  important  im  this  ease,  the  differenoe  belween  reproduction 
cost  and  market  value  of  right  of  way  of  this  road  being  only 
$14,242.94,  but  in,  appraising  all  of-  the  right  of  way  owned  by  this 
carrier  in  liiis  state  the  diilerieiioe  in  methods  will  mean  some 
$50,000,000, 

We  propose. to  examine  into  the  various  methods  considered 
by  the  company  and  by  the  engineering  department. 

There  is  first  the  so-called  ^'original .  cosf '  method*  This 
method  was  used  by  the  company  in  this  case^  and  means  simply 
the  adoption  of  the  actual  cost  or  investment  as  the  value  of  the 
property.  This  same  method  has  been  adopted  on  all  of  the 
Southern  Pacific  Ciompany's  recently  eonstrueted  liDes  wherever 
the  cost  was  available.  Where  lands  were  donated  there  has  been 
no  claim  made  by  the  company  for  value,  although  the  Interstate 
Commerce  Commission  accounting  ruliss  now  appear  to  permit 
tiie  capitalization  of  donated  properly.  .  Li  one  case  now  under 
investigation  by  the  C(»nmisBion  97  per  cent  of  the  right  of  way 
was  donated  and  the  cost  to  the  company  was  only  sljghtly  above 
$600.  The  market  value  of  this  right  of  wttj  was  in  the  neigh- 
borhood of  $7,500  at  that  timeb  Yet  the  company  claimed 
only  original  cost.  On  the  electric  lines  in  Alameda  county  the 
oompany  acquired  with  its  right  of  way  a  largQ  amouiit  of  non- 
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Curative  lands.  For  appraisal  purposes  it  has  olaizded  the  value 
of  ike  right  of  way  at  oorigiBal  cost  less  the  paresent  maric^t  value 
of  the  ''salvage^'  or  noncurative  lands.  On  lands  owned  for 
longer  periods,  the  cost  of  which  is  apparently  unknown,  the 
oompany  uses  the  reproduoticm  cost  method,  explained  below, 
using  a  multiple  varying  from  1  to  4.  On  oil  lands  the  company 
uses  one  tenth  of  llie  market  vidue  of  oil*bearing  lands  or  what 
might  be  called  the  mineral  vahie.  These  varying  nckethoda  show 
how  conflicting  is  the  problem  of  right  of  way  valuation,  and  how 
convenient  a  standardized,  imiverftally  accepted  method  would 
be. 

The  second  method,  or  ihe  so-called  ^^reproduction  coat"  meth- 
od, involves  the  determinaticai  of  the  market  value  of  the  riglit 
of  way  based  on  the  market  value  of  adjoining  oar  similar  lands, 
and  this  martcet  value  is  increased  by  applying  the  so-called  right 
6i  way  multiples  in  order  to  obtain  the  so-caUed  "railroad  value" 
or  reproduction  cost.  To  this  amoimt  are  usually  added  certain 
•percentages  to  allow  for  cost  of  acquisition  and  interest  4ui'ing 
construction.  In  the  appraisal  of  this  road  a  milltiplet  of  l.&O 
wad  used,  and  12^  per  cent  was  added  for  interest  during  the 
construction  period.  The  general  rule  of  titie  Southern  Pacific 
Company  in  its  valuations  is  to  apply  multiples  varying  from  1 
to  4,  and  to  further  add  overhead  charges. 

The  third  theory  is  based  on  the  so-called  "market  value" 
method,  as  defined  by  the  United  States  Supreme  Court  in  the 
cases  referred  to.  This  mediod  allows  only  the  market  value  of 
right  of  way  based  on  the  average  market  value  of  aidijoining 
lands.  It  eliminates  multiples  and  all  allowanees  for  eost  of 
acquisition,  ccmting^icies,  interest,  and  overhead  expenses.  The 
court  says: 

"The  allowances  made  below  for  a  conjectural  cost  of  acquisi- 
tion and  consequential  damages  must  be  disapproved ;  and,  in  this 
view,  we  also  think  it  was  error  to  add  to  the  amount  taken  as  the 
present  value  of  the  lands  the  further  sums,  •  calculated  on  that 
value,  which  were  embraced  in  the  items  of  ^engineering,  super- 
int^idence,  legal  expenses,'  'contingencies,'  and  'intearest.  during 
construction.' " 

Since  the  date  of  this  decision,  in  June,  ldl3,  this  method  of 
^appraising  lands  has  been  adopted  by  many  appraisal  etigineers, 
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experts,  and  State  Bailroad  Commissions.  The  Public  Utilities 
Commission  of  Washington  has  rescinded  all  its  former  valua- 
tions where  right  of  way  multiples  were  employed,  and  now  al- 
lows only  the  market  value  of  lands.  It  is  also  significant  that 
in  the  instructions  pertaining  to  land  appraisals  of  railroads 
recently  issued  by  the  Interstate  Oommeroe  Commission,  no  ref- 
erence whatever  is  made  to  multiples  or  the  multiple  theory,  and 
no  instructions  are  given  for  the  compilation  of  any  data  that 
could  be  used  to  arrive  at  a  so-called  "railroad  value."  These 
instructions  refer  only  to  the  "present  value"  of  carrier's  land. 
Whether  this  Commission  should  adopt  this  method  is  one  of  the 
important  principles  involved  in  this  case. 

Applying  the  above  three  methods  to  the  lands  in  the  case  be- 
fore us,  we  find  that  the  original  cost  method  gives  a  total  of 
$31,240.53,  and  the  reproduction  cost  method  totals  $34,959.54, 
including  interest,  and  the  market  value  method  gives  a  total  of 
$20,717.00. 

The  question  is  raised  l^  counsel  for  the  Atchison,  Topeka, 
&  Santa  Fe  Bailway  Company  as  to  the  propriety  of  including 
donated  lands  in  determining  right  of  way  multiples.  The  en- 
gineering department  has  foimd  in  investigating  the  recent  con- 
struction of  some  1,200  miles  of  railroad  in  California  that  ap- 
proximately 40  per  cent  of  the  right  of  way  area  was  donated 
either  by  individuals,  real  estate  companies,  municipalities,  the 
state,  or  the  United  States  government.  Of  all  the  donated,  lands 
75  per  cent  was  unpatented  land  granted  by  the  government  In 
this  state  the  multiple  would  not  scan  to  be  materially  affected 
by  the  inclusion  or  exclusion  of  donated  lands  one  way  or  another. 
In  the  engineering  department's  report  full  value  is  allowed  tiie 
company  for  its  land  acquired  by  donation. 

We  have  stated  in  the  first  pages  of  this  opinion  that  no  find- 
ings will  be  made  on  the  ultimate  or  fair  value  of  this  property 
for  any  particular  purpose,  and  that  certain  definite  elements  of 
value  only  are  to  be  ascertained.  Keeping  this  statement  in 
mind,  we  are  of  the  oiHnion  that  our  purpose  is  accomplished  if 
all  the.  material  facts  entering  into  this  valuation  proceeding  are 
clearly  set  forth.  If  this  valuation  should  become  material  in  a 
rate  case,  for  instance,  or  in  a  securities  case,  or  in  any  other 
proceeding,  the  Commission  will  have  before  it  most  of  the  data 
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from  which  it  can  form  an  intelligent  opinion  of  the  "fair  value'* 
for  the  particular  purpose  at  issue.  The  Commission  will  be  in 
a  position  to  accept  or  reject  the  "multiple"  or  any  theory  as  it 
may  see  fit  It  is  sufficient  to  state  here  that  in  the  reproduction 
cost  of  this  property,  as  it  will  be  found  by  us,  tiie  values  placed 
on  land  do  not  include  a  right  of  way  multiple,  and  no  allowance 
for  interest  or  other  arbitrary  allowances,  as  explained  above. 

[11]  The  company  has  inquired  as  to  the  Commission's  bases 
and  methods  for  allowing  the  so-called  overhead  expenses,  and 
we  shall  state  briefly  what  was  done.  When  all  the  items  of 
physical  property  are  listed  in  an  appraisal,  there  remain  to  be 
cared  for  certain  items  of  expense  in  connection  with  the  securing 
and  placing  of  the  physical  elements.  These  it^ns  are  of  a 
nature  to  make  it  difficult,  if  not  impossible,  to  chaise  them 
directly  to  the  accounts  for  which  they  were  incurred,  and  the 
engineering  department  has  followed  the  usual  custom  of  adding 
to  the  values  found  for  the  tangible  property  certain  percentages 
to  cover  them.  In  this  particular  appraisal  a  variation  of  1  per 
cent  in  the  sum  of  the  overhead  percentages  would  increase  or 
decrease  the  values  found  about  $40,000,  and  it  becomes  of  some 
importance  to  consider  the  reasonableness  of  ike  various  per- 
centages used  by  the  departanent.  It  should  be  borne  in  mind 
that  these  percentages  are  arbitrary.  In  this  instance  we  are 
considering  the  first  unit  of  the  Southern  Pacific  system  in  this 
state,  and,  to  be  consistent,  we  should  use  the  same  overhead  per- 
centages here,  where  they  are,  in  general,  actually  known,  as  will 
be  used  in  valuing  those  lines  where  ihey  are  not  known  and 
must  be  entirely  estimated. 

The  overhead  expenses  allowed  by  the  engineering  department 
cover  engineering,  law  expenses,  interest,  and  other  expendi- 
tures, and  amount  to  $483,849.73,  or  over  12  per  cent  of  the  total 
reproduction  cost  of  the  accounts  on  which  they  have  been  figured. 
They  have  been  extended  from  reproduction  cost  to  reproduction 
cost  less  depreciation  at  100  per  cent,  and  we  will  later  discuss 
the  propriety  of  not  considering  appreciation  or  depreciation  as 
aflFecting  them. 

Engineering  has  been  estimated  at  5  per  cent,  although,  as  the 
original  ^ost  shows,  3  per  cent  of  the  accounts  on  which  the  per- 
centage was  figured  covers  the  actual  engineering  expenditures. 
P.U.IL1916B. 
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Data  as  to  the  coet  of  engineering  are  not  difficult  to  obtain,  and 
our  engineers  have  on  record  cost  data  on  this  and  other  roads, 
as  well  as  the  figures  found  by  other  Ckmunissions  as  being  rea- 
sonable and  fair  percentage  to  cover  this  item.  We  are  satisfied 
that  5  per  eent  is  a  liberal  allowance  to  cover  this  accotuat. 

Law  expenses  are  induded  at  1  per  cent  of  reproduction  cost, 
and  other  expenditures,  which  include  insurance,  taxes,  general 
office  expenses,  etc.,  are  estimated  at  ^  of  1  per  cent  of  repro- 
duction cost* 

These  percentages  are  based  on  the  composite  judgment  of  a 
large  number  of  competent  authorities,  and  have  already  been 
sanctioned  by  their  uss^  in  other  valuation  proceedings  before 
the  Commission. 

Interest  has  been  allowed  at  the  current  rate  of  5  per  cent  for 
an  actual  construction  period  of  two  and  one-half  years,  and 
interest  was  computed  on  the  assumption  that  one  half  of  the 
total  sum  on  which  interest  was  allowed  would,  during  this 
period,  be  actually  expended  without  returns  from  completed 
sections  of  the  road.  In  other  words,  the  full  amount  of  interest 
was  allowed  for  one  half  the  construction  period,  and  the  total 
interest  amounts  to  6^  per  cent  an  the  reproduction  cost. 

All  of  these  so-called  overheads,  it  should  be  understood,  have 
been  figured  on  the  individual  accounts  to  which  have  been 
previously  added  as  contingent  allowances  sums  varying  from 
1  per  cent  to  5  per  cent  of  that  account- 
Overhead  allowances  is  a  subject  concerning  which  a  large  lati- 
tude of  opinion  is  permissible,  for,  from  their  nature,  there  can 
be  nothing  definite  and  exact  about  them.  The  various  percent- 
ages used  by  our  engineers  in  tiiis  appraisal  are  the  same  that 
have  been  carefully  cowsidered  in  previous  valuation  cases  and 
have  been  accepted  by  the  Oammission. 

After  a  careful  considet'ation  of  all  the  evidence  in  this  case 
we  find  the  reproduction  cost,  as  that  term  is  herein  defined,  of 
the  operative  property  of  that  portion  of  the  Central  Pacific 
Eailway  Company  b^ween  Mojave,  Eern  county^  California,  and 
Owenyo,  Inyo  county,  California,  a  distance  of  142.68  miles, 
being  a  portion  of  the  former  Nevada  ic  California  Bailway 
Company,  as  of  June  30,  1912,  to  be  the  ffnm  of  $4,182,683.83. 
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6.  Reproduction  Cost  Less  Depreciation. 

The  company  made  no  estimate  of  reproduction  coat  le«8  de- 
preciation, claiming  that  this  element  of  value  was  equal  to  origin 
nal  cost.  The  engineering  department  in  its  original  report  (ex-* 
hibit  '^B")  reported  the  reproduction  cost  less  depreciation  to  be 
$3,957,015.98.  In  the  report,  as  at  present  revised,  the  same 
item  is  stated  to  be  $4,014,956.90. .  It  is  unnecessary  to  discuss 
here  again  the  reasons  for  the  changes  between  the  original  and 
the  present  estimates.  Wherever  the  original  figures  were  revised 
under  the  heading  of  reproduction  cost,  a  revision  was  ako  neces-*. 
sary  in  the  estimate  of  reproduction  cost  less  depreciation. 

The  important  point  here  is  the  question  of  depreciation.  The 
company  contends  that  depreciation  should  not  be  taken  into 
consideration,  and  that  in  fact  no  dq^reoiation  has  taken  place, 
and  that  a  railroad  property  may  not  be  allowed  to  depreciate 
at  all.    To  us  this  seems  to  be  an  astounding  assertion. 

[12-14]  Since  depreciation  plays  a  eoni^cuous  part  in  this 
appraisal,  and  as  used  by  our  engineers  was  especially  questioned 
by  counsel  for  the  ocwapany,  it  is  necessary  to  consider  what  de- 
preciation is  and  to  determine  wiiat  application  and  use  it  has 
in  this  particular  connection.  .  In  this  opinion  this  can,  of  course, 
be  only  done  in  the  form  of  an  outline. 

Much  of  the  confusion  whidi  exkts  on  the  whole  valuation 
subject  is,  wo  believe,  caused  by  lack  of  a  clear  comprehension 
of  just  what  is  meant  by  this  term,  ^^depreeiation.''  There  are 
two  kinds  of  dep(re<£ationas  (M-dinarily  considered:  One  is  caused 
by  the  action  of  the  elements  and  the  wear  to  which  the  facility 
is  subjected;  the  oliier  is  caused  by  the  inadequacy  or  obsO" 
lescenee  of  ihe  facility  due  to  developments  which  have  made  it 
incompetent  to  perform  its  functions  properly  or  economically. 
The  first  of  these  kinds  of  depreciation  is  generally  called  pbys^ 
ical  depreciation  and  the  seeond  functional  depreciation.  A 
discussion  of  functional  depreciation  in  this  opinion  would  be 
entirely  academic,  since  the  evidence  in  this  ca6e  showed  no 
functional  depreciation.  Functional  depredatiocn  may  or  may 
not  happen,  while  physical  depreciation  (oar  appreciation)  aU 
ways  acts  during  the  life  of  a  facility.  i 

Considering  now  physical  depreciation:    There  are  three  view- 
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points  from  which  it  can  be  ej^amined  and  applied,  but  it  is  not 
possible  to  view  this  subject  consistently  in  any  single  appraisal 
from  more  than  one  of  these  viewpoints.  There  can  be  no  com- 
mingling of  the  three,  and  any  attempt  to  do  so  will  inevitably 
lead  to  confusion  of  thought  and  unsatisfactory  and  indetermi- 
nate results.  The  first  of  these  viewpoints,  for  want  of  a  better 
name,  we  shall  call  the  market  viewpoint  The  measure  of  de- 
preciation from  a  market  viewpoint  is  the  difference  betwe^i 
cost  and  present  value,  present  value  being  what  the  facility 
would  bring  in  an  open  market  when  passing  from  a  willing  seller 
to  a  willing  buyer.  The  second  of  these  viewpoints  can  be  called 
the  investment  viewpoint,  and  represents  the  investor's  side  of  the 
question,  which  is  concerned  chiefly  with  keeping  the  invested 
capital  secure  and  intact.  Prom  this  point  of  view  we  shall  have 
to  deal  with  proper  depreoiation  reserves  and  with  proper  book- 
keeping metiiods.  The  third  point  of  view  we  shall  call  a  present 
ownership  and  service  viewpoint.  From  this  viewpoint  deprecia- 
tion is  strictly  a  functicm  of  the  life  of  a  facility  in  ita  present 
service,  and  under  its  ownership  and  life,  and  condition,  of  course, 
is  directly  dependent  upon  weather  stress  and  wear. 

The  first  of  these  viewpoints  is  very  seldom  considered  in  a 
railroad  appraisal,  for  the  reason  that  railroads  ordinarily  are 
not  bought  and  sold  in  the  op^i  market.  The  second  and  third 
viewpoints  are  often  confused  and  commingled  together  in  one 
valuation.  From  an  investment  viewpoint,  once  a  facility  has 
been  placed,  the  amount  invested  remains  the  same  and  the  in- 
vestor does  not  desire  to  have  his  investment  depreciated.  From 
the  third  viewpoint  depreciation  does  accrue  and  must  necessarily 
do  so.  The  counsel  for  the  company  has  fallen  into  the  error  of 
considering  some  of  the  facilities  of  .this  company  from  the 
"investment  viewpoint"  and  others  from  the  "present  ownership 
viewpoint."  For  instance,  on  the  one  hand  he  argues  that  grad- 
ing and  right  of  way  should  be  given  ample  appreciation,  and  on 
the  other  hand  strenuously  contends  that  since  the  investment 
in  perishable  facilities  always  remains  at  100  per  cent,  no  de- 
preciation can  take  place.  Appreciation  and  depreciation  must 
take  the  same  treatments 

In  our  use  of  reproduction  cost  less  depreciation,  we  consider 

at  this  time  only  the  third  viewpoint,  and  we  would  define  phy^ 
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ical  depreciation  in  a  facility,  as  distinguished  from  functional 
depreciation,  as  the  loss  in  value  to  the  company  due  to  use,  age, 
weather,  and  to  the  wear  to  which  the  company  subjects  it. 

Counsel  for  the  company  has  argued  that  any  finding  of  repro- 
duction cost  less  depreciation  means  tlie  depriving  of  his  com- 
pany of  a  certain  per  cent  of  the  money  which  it  has  actually 
invested.  A  railroad  built  and  placed  in  service  with  a  100  per 
cent  investment  rapidly  depreciates,  so  that  the  "reproduction 
cost  less  depreciation''  becomes,  even  on  the  best  of  maintained 
roads,  not  over  90  per  cent  of  new,  and  probably  will  average 
between  80  and  90  per  cent  To  maintain  a  railroad  above  this 
point  is  likely  to  occasion  an  economic  loss  of  labor  and  material. 
If  85  per  cent  is  taken  as  a  measure  of  a  well-maintained  railroad, 
it  apparently  follows  that  15  per  cent  of  the  capital  invested  has 
wasted  away.  It  seems  needless  to  point  out  once  more  that  we 
bave  stated  definitely  tiiat  we  are  finding  certain  elements  of 
value  in  this  railroad. 

No  proceeding  in  which  this  valuation  can  be  used  as  evidence 
will  be  complete  unless  other  elements  of  value  not  here  con- 
sidered and  nonphysical  assets  of  the  company  are  taken  into 
consideration ;  and  that  proceeding  is  the  proper  place  t6  contend 
that  the  appreciation  of  the  property  as  a  whole  has  been  great 
enough  to  offset  the  depreciation  which  has  occurred  in  its  com- 
ponent parts.  That  proceeding  is  also  the  place  in  which  to 
bring  up  the  question  of  whether  any  additional  consideration 
should  be  given  to  intangible  values;  and  it  can  then  be  deter- 
mined if  these  items  exist  in  fact  and  whether  they  represent 
values  or  losses,  assets  or  liabilities.  We  are  concerned  here  mere- 
ly with  certain  elements  entering  into  the  physical  property,  and 
we  cannot  ignore  in  the  valuation  of  that  physical  property  the 
actual  fact  that  visible  and  tangible  deterioration  has  occurred  in 
most  of  the  various  structures  and  materials  which  make  up  the 
whole  property. 

This  same  thing  is  true  regarding  the  question  of  taking  care 
of  depreciation  hy  providing  a  sinking  fund  either  on  the  straight- 
line  or  any  other  method.  The  fact  that  the  company  has  in  its 
treasury  suflBicient  funds  to  replace  a  half  worn-out  tie,  or  that 
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it  is  obligated  by  law  to  maintain  tiiat  tie,  at  the  expense,  if  nec- 
essary, of  the  security  holders,  certainly  cannot  change  the  phys- 
ical fact  that  that  tie  is  half  worn  out, 

[15]  Having  thu^  to  some  extent  considered  and  defined  what 
depreciation  means  as  used  in  this  appraisal,  referring  exclusive- 
ly to  physical  depreciation,  it  is  necessary  to  examine  what  meth- 
ods have  been  followed  by  our  engineers  to  arrive  at  a  depareciated 
value.  Their  procedure  has  been  this:  From,  the  cost  of  the 
facility  new  they  have  deducted  the  salvage  value  at  the  point 
of  usage.  The  result  has  been  called  the  wearing  valua  Thif 
wearing  valuer  is  then  divided  by  the  estimated  or  probable  lif^ 
of  the  facility,  and  the  quotiaat  has  been  called  the  annual  de- 
preciation. The  actual  age  of  the  facility  has  then  been  multi- 
plied by  this  annual  depreeia4i(»i  to  find  the  total  depreciation. 
This  total  depreciation  subtra<eted  ivom  the  "reproduction  cost" 
has  given  our  engineers  what  Is^as  been  called  reproduction  cos^ 
less  depreciation,  and  the  relationship  which  this  figure  bears  to 
the  reproduction  coBt  is  called  die  condition  per  cent  If,  through 
maintenance,  the  life  of  an  item  of  property  has  been  lengthened 
or  its  normal  condition  improved,  this  fact  is  dao  reflected  and 
taken  care  of  in  the  appraisal  by  the  condition  per  cent  deter- 
mined from  inspection* 

[16]  Our  engineers  have  in  this  appraisal  depreciated  all  phys- 
ical items  except  the  right  of  way  and  the  grading.  Such  over- 
head percentages  as  have  been  added  to  cover  engineering,  law 
expenses,  interest,  and  other  expenditures,  have  been  added  mere- 
ly as  the  cost  of  securing  and  placing  the  physical  items  listed 
in  the  inventory,  but  they  have  been  neither  appreciated  ncNr 
depreciated  by  our  engineers  in  extending  them  from  the  ^W 
production  cost"  to  the  "reproduction  cost  less  depreciation" 
column,  and  they  have,  on  strict  analysis,  not  been  entirely  con: 
sistent  in  this  procedure.  It  might  be  urged  that  such  items,  as 
law  expenses,  engineering,  etc.,  as  are  applicable  to  physical 
items  whidi  have  been  appreciated  or  depreciated,  should  receive 
the  same  treatment  as  do  those  items.  Our  engineers,  however, 
have  followed  their  procedure^  partly  for  the  reason  that  the 
percentages  added  to  oover  tlieee  overheads  are  arbitrary^  and  it 
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would  therefore  be  impossible  to  make  an  accurate  subdivision 
for  an  arbitrary  percentage  between  those  facilities  which  are 
perishable  and  those  which  are  not  We  get  into  difficulties  and 
find  distinctions  not  warranted  in  a  proceeding  like  this  one,  if 
we  adopt  any  other  course. 

The  carrying  of  the  overheads  from  the  one  value  to  the  other 
without  depreciation  or  appreciation,  undoubtedly  is  on  the  side 
of  liberality.  We  believe,  further,  that  the  allowances  as  figured 
by  our  engineers  are  fair  and  reasonable,  and  that  the  estimated 
ages  of  structures  have  been  made  in  accordance  with  the  prob- 
able facts ;  and  we  are  borne  out  in  these  beliefs  by  the  fact  that 
no  exception  was  taken  by  the  company  to  this  part  of  our  en- 
gineers' report 

We  find  the  reproduction  cost  less  depreciation,  as  that  term 
Las  heretofore  been  defined,  of  the  operative  property  of  that 
part  of  the  Central  Pacific  Railway  Company  between  Mojave, 
Kern  coimty,  California,  and  Owenyo,  Inyo  county,  California, 
a  distance  of  14^68  miles,  being  formerly  a  portion  of  the  Ne- 
vada &  California  Railway  Company,  as  of  June  30,  1912,  to  be 
the  sum  of  $4,014,956.90, 

Attached  to  this  decision  as  exhibit  "D,''  is  a  comparative 
statement  as  between  the  original  cost  statement  submitted  by  the 
company  and  the  Commission's  engineering  department's  revised 
valuation  of  December  23,  1914,  whidi  also  shows  the  difference 
between  the  various  items  of  value  as  found  in  this  opinion. 
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EXHIBIT  "A"-COMPANrS  VALUATION. 

Owning  company,  Central  Pacific  Ry.  Co. ;  operating  company.  Southern  Pacific 
Co. ;  operating  dlyision,  San  Joaauln ;  from  Mojave  to  Owenyo. 

Submitted  with  report  of  chief  engineer,  Southern  Pacific  Company ;  date  com- 
piled, July.  1912;  first  track,  142.68  milea;  yard  tracks,  sidings,  etc.,  28.77  miles; 
total,  171.45  miles. 
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Classes 


BngineerlDg 

Right  of  way  and  station  grounds. 

Real  estate 

Oradlng 

Tunnels 

Steel  bridges  and  trasses , 

Pile  and  frame  trestles 

Culverts 

Ties.. 


Ralls 

Frogs  and  switches 

Track  fastenings  and  other  material 

Ballast 

Tracklaying  and  surfacing 

Roadway  tools 

Fencing  right  of  wa y 

Crossings  and  signs 

Tools 

Signal  apparatus 

Telegraph  and  telephone  lines 

Station  buildings  and  fixtures 

Platforms,  walks,  paving  and  curb  

General  office  buildings  and  fixtures 

Shop  buildings  and  engine  houses 

Transfer  and  turntables,  cinder  pits,  etc 
Miscellaneous  shop  bld'gs  and  structures 

81   T  -  -  ^'-  -  7-^  tnoU 

Water  stations 

Fuel  stations 

Grain  plovators 

St.-.;::-         .;.;,>. I   M.^ 

D<..   rv   .u.M    v,i.a..   r'upfrty 

Electric  light  plants 

Electric  power  plants 

Electric  power  transmission 

Gas  producing  plants 

Miscellaneous  structures 

Transportation  of  men  and  material. . 

Rent  of  equipment 

Repairs  o!  equipment 

Earning  and  operating  expenses  during 

construction 

Injuries  to  persons 

Cost  of  road  purchased 

Steam  locomotives 

Electric  locomotives 

Passenger  train  cars 

Freight  trahi  cars 

Work  equipment 

Floating  equipment 

Law  expenses 

Stationery  and  printing 

Insurance 

Taxes 

Interest  and  commission 

Other  expenditures 

Stores  and  supplies  on  hand  for  use  in 

California 


Grand  total 

Average  per  mile  for  main  track.. 


Original 
cost 


9128,700.90 
81.240.53 


1,137,517.76 

844,027.68 

74.838.08 

66,850.98 

292.886.96 

810.893.62 

ffr7,696.82 

16.009.48 

170,164.98 

78,453.81 

219.180.72 

168.59 

2.728.97 

2.846.00 

7.909.29 


1.385.82 

6,^2.98 

72L61 


66.676.10 


1.674.59 

1.496.475.87 

186.068.92 


218.20 
60.00 


1.870.10 


422.40 
886.955.99 
44,416.80 

27.824.68 


Reproduction 

COil 


i64»0.169.62 
88,766.46 


Oompaoy 
claims 
that 
"Reproduc- 
tion Cost" 

and 
"Reproduc- 
tion cost 

less 

Deprecia- 

Uon" 

are 

equal  to 

"Original 

Cost" 


Good,  Reprodocti'n 
per         costless 
cent     depredaCioo 
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Central  Pacific  By.  Co.  (formerly  Nev.  ft  Cal.  Ry.  Co.) ;  operat- 
ier&  Pacific  Co. ;  operating  diylfllon,  San  Joaquin ;  from  Mojare 


Owning  comj 
ing  company, 
to  Owenyo. 

Submitted  with  report  of  Richard  Sacbse;  date  compiled,  December,  1912;  first 
track,  142.68  milea ;  yard  tracks,  sidings,  etc.,  28.19  miles :  total,  171.44  miles. 
Bernardino  and  Ixiyo. 
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Oil 


1  Engineering 

2  Rigtit  of  way  and  station  groonda 

8  Real  estate 

4  Grading 

5  Ttmnels 

6  Steel  brldjree  apd  trusses 

6  Pile  and  frame  trestles 

6  Oulyerts 

7  Ties 

Rails 

Frogs  and  switches 

Track  fast^iings  and  other  material.. 

BaUast 

Traoklayhig  and  surfacing 

Roadway  tools 

Fencing  right  of  way 

I  Crossings  and  signs 

Interlocking  plants 

Signal  apparatus 

Telegraph  and  telephone  lines 

Station  buildings  and  fixtures 

^o  I  Platforms,  walks,  paving  and  curb. . . . 

19  iQeneral  office  buildings  and  fixtures. . 

20  i  Shop  buildings  and  engine  houses 

Transfer  and  turntables,  cinder  pits.  etc. 
Miscellaneous  shop  b'ld'gs  and  structures 

Shop  machinery  and  tools 

Water  stations 

Fuel  stations 

Orain  elevators 

Storage  warehouses 

Dock  and  wharf  property 

Electric  light  plants 

Electric  power  plants 

Electric  power  transmission 

Gas  producing  plants 

Mlaoellaneons  structures 

Transportation  of  men  and  material.. 

Rent  of  eouipment 

Repairs  of  equipment 

Earning  and  operating  expenses  during 

construction 

Injuries  to  persons 

Cost  of  road  purchased 

Steam  locomotives 

Electric  locomotives 

Passenger  train  cars 

Freight  train  cars 

Work  equipment. . , 

Floating  equipment 

Law  expenses 

Stationery  and  printing 

insurance 

Taxes 

Interest  and  coramisslon 

Other  expenditures 

Stores  and  supplies  on  hand  for  use  In 

California 


Grand  totals $4,981,074.58 

Average  per  mile  for  main  track 84,910.81 


Original 
cost 


$  126.709.99 
Sl.940.fi8 


1037.617.76 

844.027.68 

74.888.08 

66.8S0.98 

282.886.96 

810,808JS2 

677.698.32 

15.009.48 

170.164.98 

78.458.31 

219.130.72 

8,072.88 

2,728.97 

2.846.60 


1J86.82 

6,408.40 

721.61 


65,676.10 


1.674JS9 

1.046.078J07 

185.068.92 


88.921.36 
60.00 


1.870.10 


422.40 
806.618.46 
44.416.80 


Reproductl'n 
cost 


8185.494.26 
81,075.60 


1.1U,476.76 

891.888.19 

76.948.70 

68.080i.66 

286.408.60 

460.728.49 

678.794.16 

16.648.88 

182.681.86 

79.832.00 

270.862.48 

168.69 

8.804.47 

2.608.94 


1.385.82 

8.962.42 

721.61 


66.982.76 


2,125.66 


60M 


87.098.86 


422.40 
246.809.46 


$4,178,760.78 
29.187.64 


Oond. 
per 
cent 


100 
100 


106 
96 
96 
79 
96 
68 


100 
92 
06 


00 


84 


100 


100 


100 
100 


Reproductl'n 

cost  less 
depredation 


$185,494.28 
81,076.50 


1.177,184.21 

876.803.58 

73,724.51 

42,107.04 

271,906.74 

806,902.86 

687,297.78 

14.457.66 

166,502.51 

75,649.90 

233,427.78 

114.51 

8,126.04 

2.877.46 


1.885.82 

84^.40 

662.60 


68,187.27 


1,776.92 


60.00 


87.006.86 


422.40 
245,809.46 


$8,967,915.93 
27,762.96 
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EXHIBIT  -C- 

Owning  company,  Central  Pacific  By.  Co.  (foimerly  Wev,  ft  Cal.  Rj.  Co.)  ;  opent- 
ins  company,  Southern  Pacific  Company ;  qperatinff  filvislon.  San  Joaquin ;  valua- 
Hon  uniVNevada  &  California  Ry. ;  from  Mojave  to  Owenyo ;  county.  Kern,  San 
Bernardno  and  Inyo.  .^._         ^.  ^        .  ,^  iij«. 

Submitted  with  report  of  Richard  Sachse.  chief  engineer ;  date  compiled.  Decem- 
ber, 1912;  flrat  track,  142.68  miles;  yard  tracks.  sldlDgs.  etc..  28.76  miles;  total, 
171.44  miles. 


5 

f 

f 

Classeo 

Original 
cost 

fiaprorluctl*n 
cost 

Co»>d. 
per 
cent 

ReproductTn 

costless 
depredation 

87 

10 

11 
12 
18 
14 
15 
16 
17 
18 
19 
20 
21 
22 
28 
24 
25 
26 
27 
28 
29 
80 
81 
82 
88 
84 
85 
86 
87 
88 
88 

89 

40 
41 
42 
48 

44 
44 

45 

45 
46 

1 

2 
8 

4 

5 

6 

6 

6 

7 

8 

9 
10 
11 
12 
18 
14 
15 
16 
16 
17 
18 
18 
19 
20 
20 
20 
21 
22 
28 
24 
25 
26 
27 
28 
29 
80 
81 
82 
88 
84 
85 

^ 

87 
88 
89 
40 
41 
42 
48 
44 
45 
46 
47 
48 

EnslneerlDff • 

$126,709.90 
81,210 J6 

$188,906.86 
20.717.60 

100 
100 

$188,903.36 

1 
2 

Bl^  of  way  and  station  grounds. 

Real  estate                           

20.717.00 

3 

ft'tdlnff - 

1,187.517.76 

844.027.68 

74.888i)6 

65.850.98 

252.886.96 

810393.52 

577.698.82 

15.009.48 

170.i64.96 

78.458.81 

219.180.72 

8.072.88 

2,728.97 

2.846.60 

1,178.0M.24 

401,000.10 

74,tt8.20 

49.970.25 

272.814.44 

871.674.58 

674,216.81 

15.000.17 

178.809.54 

88.078.05 

281,406.55 

167.66 

8.887.60 

2,434.56 

106 
98 
96 
94 
96 
68 
96 
98 
95 
95 
88 
70 
94 
92 

1,246.954  J7 

4 

Tunnels  .. 

886.976.S5 

5 

Steel  bridscs  and  trusses    « 

71.022  fl> 

£ 

Pile  and  frame  trestles 

89.613.02 

7 

Oulverts                         

258.588.10 

g 

Ties 

253.330.90 

0 

RaIIs - 

6S0.642.79 

10 

14,010.51 

11 
12 

Track  fasteolngs  and  other  material 

Ballast 

169,919.05 
84.529.18 

18 

TraoklSTinff  and  snrf aaius 

251,195.88 

14 

Roadway  tools 

117.37 

15 

Fenclnir  rifrht  of  wa? r 

3.204.20 

16 

Crossings  and  signs 

2.281.45 

17 
18 
19 

Tntpr1rM>1rln<r  nliinte                                        . 

Signal  apparatus  .  . 

Telegraph  and  telephone  Unea 

1,885.82 

6,462.40 

721.61 

1.820.88 

9,155.78 

m2M 

100 
96 
95 

1.829.38 

20 

Station  buildings  and  fixtures 

B.813J6 

21 
22 
28 
24 
25 
26 
27 

Platforms,  wallcs,  paving  and  curb 

General  office  buildings  and  fixtures... . . . 

772.50 

Ahnn  htiildlnim  snd  pufilne  houses       .... 

Transfer  and  turntables,  cinder  pits.  etc. 
Miscellaneous  shop  b'ld'gs  and  structures 
Shop  machinery  and  tools 

Water  stations 

65,676.10 

68,606.67 

04 

64.766.96 

28 
29 
80 
81 
82 
88 
84 
85 
86 

Puel  st&tions 

Oialn  elevators ^. 

Stor&flTC  wftrehouAGfi 

Dock  and  wharf  rroDcrtv 

Electric  liirht  ulants                  .     . 

Electric  power  plants 

Electric  Dower  transmission 

Gas  nroduclnr  olants ........'. 

Miscellaneous  structures 

1,674.59 
420.910.99 
185,068.92 

Z178.70 

88 

1.82L35 

88 

Transportation  of  men  and  material 

Rent  of  eoulnment 

89 
40 



Repairs  of  equipment 

41 

Earning  and  operating  expenses  during 
construction 

42 

Injuries  to  persons 

50.00 

60.00 

100 

50.00 

48 

Cost  of  road  purchased 

44 

Steam  locomotives 

45 

46 

Passenger  train  cars 



47 

Freight  train  cars 

48 

Work  equipment 

49 

Floating  equipment 

:::::::::•; •• 

50 

51 

Law  expenses 

Statlon'ry  and  printtog  covered  by  **Eng." 
Insurance  covered  by  "Otber  Expenses" 

Taxes  covered  by  "Other  Expenses" 

Interest  and  coiT>fPl>wioD 

i.mi6* 

86,780.67 

100 

:^-;.:80.67 

57 

:::;;;:::: 

58 

422.40 
266.996.67 
44.416.80 



54 

248,671.95 
19,498.75 

100 
100 

243  671.95 

55 

Other  expenditures 

19.483.75 

57 

Stores  and  supplies  on  hand  for  use  In 
California 

Grand  totals • 

$4,857,216.01 

80.688.88 

S|Ulo,vXV.Vv 

818,705.97 

$4,182,688.88 

29.815.14 

8.682.787.46 

299.946.37 

95 
95 

$4,014,966.90 

Average  per  mile  for  main  (ra(d[ 

28.188.50 

Total  accounts  l  to  S6» inclusive. «... 

8.715.010.58 

Total  accounts  48  to  48,  inclusive 

299.946J7 

P.U^1916B. 
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894  ANNOTATION^ 

Note. — Similar  valuations  were  also  made  by  the  California  Com- 
mission in  the  following  cases : — 

In  Re  San  Francisco,  N.  &  C.  E.  Co.  Dec.  No.  2959,  Case  No.  322^ 
December  7,  1915,  the  reproduction  cost  of  the  operative  and  non- 
operative  property  of  the  San  Francisco,  Napa,  &  Calistoga  Railway 
was  found  to  be,  respectively,  $1,212,179.73  and  $10,797,  and  the 
reproduction  cost  less  depreciation  to  be,  respectively,  $1,000,049.19 
and  $10,797,  all  of  the  values  being  as  of  June  30,  1914. 

In  Re  Glendale  &  M.  R.  Co.  Dec.  No.  2951,  Case  No.  765,  De- 
cember 4,  1915,  the  reproduction  cost  of  the  operative  and  non- 
operative  property  of  the  Glendale  &  Montrose  Railway  was  found  to 
be,  respectively,  $204,350.54  and  $4,625.11,  and  the  reproduction  cost 
less  depreciation  to  be,  respectively,  $189,408.63  and  $1,592,98,  all  of 
the  values  being  as  of  March  3,  1915. 

In  Re  Quincy  Western  R.  Co.  Dec.  No.  2864,  Case  No.  185,  October 
30,  1915,  the  original  cost  of  the  operative  property  of  the  Quincy 
Western  Railway  Company  was  found  to  be  $70,691.30,  the  repro- 
duction cost  to  be  $78,026.73  and  $76,397.53,  respectively,  with  and 
without  the  use  of  multiples  in  finding  land  values,  and  the  repro- 
duction cost  less  depreciation  to  be  $67,160.25  and  $65,531.05, 
respectively,  with  and  without  use  of  multiples  in  finriing  land  values. 

In  these  cases,  as  in  Re  Central  P.  R.  Co.,  the  reproduction  cost 
of  operative  steam  railroad  or  electric  railway  lands  was  fixed,  in  ac- 
cordance with  decision  in  the  Minnesota  Rate  Cases  (Simpson  v. 
Shepard)  230  U.  S.  352,  57  L.  ed.  1511,  48  L.R.A.(N.S.)  1151,  33 
Sup.  Ct.  Rep.  729,  on  the  basis  of  present  market  value  of  adjoining 
and  similar  lands  without  any  arbitrary  addition  of  multiple  for  so- 
called  "railroad  value,"  or  other  allowance.  The  Commission  was 
engaged  merely  in  establishing  certain  facts  and  elements  entering 
into  the  value  of  property  for  general  purposes,  and  neither  accepted 
nor  rejected  the  multiple  theory,  leaving  itself  free  to  apply  or  refuse 
such  theory  in  any  particular  rate  or  security  proceeding  in  which  the 
ascertained  valuation  should  be  material.  It  will  be  observed  that  in 
Re  Quincy  Western  R.  Co.,  the  earliest  of  the  four  cases,  valuations 
were  made  both  with  and  without  the  use  of  multiples. 

As  to  valuation  of  public  utility  lands,  see  note  to  Minnesota  Rate 
Cas^s,  48  L.R.A.(N.S.)  1196. 

As  to  methods  of  determining  market  value  of  land  for  rate-making 
purposes,  see  note  to  Re  Peru  Heating  Co.  P.Tr.R.1915B,  510. 

As  to  favorable  location  as  factor  in  valuation,  see  note  to  Meek  v. 
Consumers  Electric  Light  &  P.  Co.  P.tr.R.1915A,  993. 
P.U.R.1916B. 
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CALIFOmnA  RAILROAD  COBfMISSION. 

IN  RE  SAN  GABRIEL  VALLEY  WATER  COMPANY* 
[Application  No.  1407.] 

GRANADA  PARK  WATER  COMMITTEE 

.    V. 

SAN  GABRIEL  VALLEY  WATER  COMPANY. 

[Case  No.  782.] 

[Decision  No.  2916.] 

DepreoUtH&n  —  Tofufements  aver  maiim^ 

1.  The  d^reciaticm  annuity  of  a  water  eompaay  may  properly  be 
increased  so  ai  to*  inohide  a  fmm  Buffiei«U  lor  the.  addlUonf^l  fccpenae 
neneasary  to  rq^laoe  its  pipes  throng  pavementf,  although  the  capital 
«>st  ol  the  pavement  orer  mains  is  not  included  in  the  valuation  because 
of  the  fact  that  the  mains  were  laid  before  the  pavement, 

Toluation  —  Service  eonneeUons  ovmed  ^y  the  oonmimer. 

2.  Ssrrioe  ooimecfcions  paid  lor  and  owned  by  thf  coinsmner  should 
not  be  included  in  the  inventory  of  a  water  companys  property  for  rate 
making. 

Valuation  ~  Donated  property, 

3.  A  water  company  is  entitled  to  a  fair  return  on  the  fair  value 
of  donated  water  pipes;  but  th^r  use  value  is  not  measured  by  their 
cost. 

Valuation  —  JLands  used  for  UfOter  production, 

4.  The  estimate  of  the  value  of  a  water  company's  land  for  rate 
making  should  not  be  based  solely  on  its  use  for  residential  purposes, 
since  its  value  for  all  the  uses  to  which  it  may  be  put^  including  its 
value  for  water  producing,  should  be  considered. 

Valuation -^Lande^  Percolating  water. 

5.  In  a  waterworks  rate  valuation  anj  value  due  to  the  presence 
of  percolating  water  should  be  merged  with  the  value  of  the  land. 

Water  ^  Mojcimum  supply, 

6.  Under  the  efficient  operation  of  a  water  system  in  ifridch  the 
supply  is  obtained  from  weUs  sunk  in  water-bearing  strata,  the  water 
supply  which  must  be  available  for  use  is  the  amount  which  can  be 

.    pumped,  together  with  that  available  in  storage  which  will  tide  the 

water  company  over  the  longest  period  of  the  greatest  demand  possible 

with  the  existing  facilities;  and  not  the  maximum  amount  pumped  at 

a  particular  short  p^ Sod,  or  the  average  sunmier  use. 

Water  ^  Necessary  supply  —  Amount  company  may  extract  from  field. 

7.  The  California  Commission  will  not  determine  that  a  water 
company  operating  by  means  of  wells  has  the  right  to  a  certain  num- 
ber of  miners'  inches  in  order  to  meet  the  requirements  of  its  customers, 
since,  in  arriving  at  the  amount  necessary  for  the  efficient  operation  of 
'die  system,  the  amount  which  the  company  has  acquired  the  right  to 

P.U.R.1916B. 


Digitized  by 


Google 


99$  CALI70BNIA  BAILBOAD  COMMISSION. 

extract  fron  tie  field  or  the  amoant  whick  it  ha«  extracted  in  the  last 
five  jeaTB  is  immaterial. 
VdlumUm%^  Water  rightm. 

8.  No  separate  allowance  is  made  for  the  value  of  water  rights  by 
the  California  Commission  in  a  valuation  for  rate  making,  but  a  value 
is  placed  upon  water-bearing  lands  with  their  appurtenant  wat^. 

Valuation  ^  Overhead  expenses. 

9.  In  the  valuation  of  a  water  property  fof  vate  making,  allow- 
ances for  oveliead  of  15  per  cent  for  pipe  lines,  16  per  eei^i  for  wells, 
machinery,  etc.,  12  per  cent  for  buildings  and  reservoirs,  and  10  per 
cent  for  such  items  as  services  and  meters,  were  held  reasonable. 

Tdluatian  — Operating  expenses '^Floods. 

10.  In  estimating  the  operating  expenses  of  a  water  company  for 
rate  making,  the  fact  that  eatraoflrdinary  expenaes  «aus«d  by  a  flood 
will  not  recur  every  year  should  be  taken  into  oonsideratioB. 

IS^eturU'^OperaUng  expenses -^  Sv/ms  inc^ndsd  Us  appraisal* 

11.  Amounts  which  have  been  inckided  m  the  appraisal  upon  whidi 
a  pubHc  service  company's  returns  are  eom^mtad  oannot  be  ineluded 
in  the  annual  operating  expenses  for  rate  making. 

Betarn^Beasonableness-^Prsfhiihm's^  rates, 

12.  Kates  cannot  be  made  high  enongii  to  produce  a  fair  return  on 
a  water  company's  presiftnt  infteStment  incurred  partiy  for  the  purpose 
of  marketing  real  estate,  where  this,  on  account  of  the  small  number 
of  consumers,  would  result  in  prohibitive  charges. 

Betum^IteaiOfiiMenem'^Fabtars  considered. 

13.  In  fixing  a  reasonable  water  rate  the  California  Commission  not 
only  considered  the  reasonable  cost  new  of  the  plant,  but  all  conditions 
obtaining  during  the  origiaal  construction  and  subsequent  operation, 
and  that  the  rates  dMuM  provide  an  income  on  the  fair  value  of  the 
property  used  lor  the  eonvenienee  of  the  public 

[November  20,  1915.] 

Application  of  the  San  Gabriel  Valley  Water  Company,  a 
distributing  corporation^  to  increase  rates ;  complaint  by  mutual 
distributing  company  as  to  reasonableness  of  wholesale  rate 
charged  by  formier  company.  Total  reasonable  cost  of  system 
found  to  be  $504,117.  Rfltee  of  company  found  to  be  inadequate 
and  new  schedule,  set  forth  in  the  order,  authorized. 

Appearances:  Haas  &  Dunnigan  and  S.  M.  Haskins  for  San 
Gabriel  Valley  Water  Company;  Alfred  Barstow  for  city  of 
Alhambra;  E.  J.  Rhoades  for  Alhambra  Chamber  of  Commerce; 
John  W.  Kemp  ior  Granada  Park  Water  Committee;  Earl  Wake- 
man  for  city  of  San  Gabriel. 

Devlin,  Commissioner:  It  was  stipulated  by  aH  parties  in 
this  proceeding  that  the  complaint  of  the  Granada  Park  Water 

P.U.R.19ieB. 
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Committee,  hereafter  referred  to  as  complainant,  and  the  appli- 
cation of  the  San  Gabriel  Valley  Water  Company,  hereafter  re- 
ferred to  as  the  water  company  or  the  applicant,  be  consolidated 
for  hearing. 

The  application  in  this  proceeding  was  filed  January  15, 1915. 
Applicant  alleges  in  effect  that  the  rates  fixed  by  the  board  of 
trustees  of  the  city  of  Alhambra  are  inadequate  and  unjust,  and 
do  not  return  to  the  utility  the  necessary  cost  of  maintenance, 
operation,  annual  depreciation,  and  a  fair  return  upon  its  in- 
vestment within  the  city.  .  Applicant  further  alleges  that  the 
schedule  of  rates  in  effect  in  San  Gkhriel,  San  Marino,  Oak 
Knoll  (Pasadena),  Oak  Knoll  (San  Marino),  Sosemead,  and 
Los  Angeles  county  do  not  produce  sufficient  revenue  to  return 
t6  the  company  the  annual  charges  on  the  various  plants  supply- 
ing the  municipalities  with  water. 

Complainant  filed  its  complaint  on  February  17,  1915.  Com- 
plainant is  an  association  formed  for  the  purpose  of  purchasing 
and  distributing  water  to  its  members  in  the  unincorporated  town 
of  Granada  Park,  Los  Angeles  county.  Complainant  allies  in 
•effect:  (1)  That  its  water  system  is  connected  with  the  San 
Gabriel  Valley  Water  Company's  system;  (2)  that  it  maintains 
and  operates  the  distribution  system  in  Granada  Park;  (8)  that 
the  water  company  has  been  and  is  charging  at  the  rate  of  $1 
for  each  1,000  cubic  feet  of  water  delivered  to  complainant;  (4) 
iiiat  complainant  has  been  discriminated  against  in  rates. 

Complainant  asks  that  the  water  company  be  ordered  to  deliver 
water  at  the  wholesale  rate  of  56^  cents  per  1,000  cubic  feet,  and 
return  to  complainant  the  difference  between  the  amount  collected 
for  the  past  five  years  and  the  rate  that  it  here  asks  to  have  estab- 
lished. 

The  schedule  of  rates  which  are  in  effect  follows: 

In  Alhambra,  San  Gkibriel,  San  Marino,  and  Los  Angelda  Comity. 
Domestio, 

1,800  cubic  feet  or  less $1.25  per  month 

Excess 7i  cents  per  100  cubic  feet 

Flat  rate,  minimum $1 JS5  per  month 

Irrigation, 
56i  c^ts  per  1,000  cubic  feet  or  fraction. 

These  rates  are  also  in  force  in  Rosemead,  with  the  exception 
of  the  rate  for  irrigation  water,  which  is  38^  cents  per  1,000 
-cubic  feet  or  fraction. 

P.U.R.19J6B.  57 
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In  Oak  Knoll  (Pasadena  and  San  Marino). 
Domestic. 

Flat  rate,  minimum $1.00  per  montii 

500  cubic  feet  or  less $1.00  per  month 

Excess 10  cents  per  100  cubic  feet 

Irrigation, 
38^  cents  per  1,000  cubic  feet  or  fraction. 

Applicant  asks  that  rates  be  established  uniformly  for  all  its 
territory  which  will  return  to  it  annual  depreciation,  mainte- 
nance, and  operation,  and  8  per  cent  on  appraisal  of  Mr.  J.  B. 
Lippincott,  engineer  for  the  company.  The  rates  to  yield  this 
return  are  estimated  by  applicant  as  follows : 

Domestic, 

500  cubic  feet  or  less $1.26  per  montii 

Excess 21.4  cents  per  100  cubic  feet 

Irrigation, 
60  cents  per  1,000  cubic  feet  or  fraction. 

The  city  authorities  in  Alhambra  and  Pasadena  fixed  the  rates 
in  these  municipalities,  but  the  rates  for  alL  other  portions  of  the 
system  were  established  by  the  water  company  and  have  been 
continued  in  force  without  any  suggestion  of  an  increase  before 
this  time. 

The  water  system  was  inai  i»;iirated  about  1875  by  D.  B. 
Wilson,  who  incorporated  the  Lake  Vineyard  Land  &  Water 
Association.  In  1883,  the  Alhambra  Addition  Water  Company 
was  organized,  and  purchased,  extended,  and  operated  the  sys- 
tem. In  1907,  the  San  Qubriel  Valley  Water  Company  was 
organized,  and  purchased  the  plant  of  the  Alhambra  Addition 
Water  Company.  The  Huntington  Land  &  Improvement  Com- 
pany subdivided  the  Oak  Knoll  tract  in  Pasadena  and  in  San 
Marino  in  1906,  and  constructed  a  water  system  as  an  adjunct 
of  its  real  estate  promotion  business. 

San  Gabriel  and  San  Marino  are  new  cities  and  were  incor- 
porated subsequent  to  the  effective  date  of  the  Public  Utilities 
act  These  cities  are  sparsely  settled,  and  the  utility  serving 
them  must  necessarily  have  a  large  investment  per  consumer. 
The  Huntington  Land  &  Improvement  Company  subdivided  and 
marketed  practically  all  the  real  estate  in  these  cities  and  also  in 
Rosemead.    This  company  is  also  the  owner  of  a  majority  of  the 

stock  of  the  San  Gabriel  Valley  Water  Company. 
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In  Roeemead  the  water  system  is  still  owned  by  the  Hunting- 
ton Land  &  Improvement  Company,  which  leased  it  to  the  water 
company  for  an  annual  rental,  which  is  agreed  upon  each  year, 
and  which  for  the  year  1914*  was  $300.  The  Oak  Knoll  system 
is  also  owned  by  the  Huntington  Company  and  leased  to  the 
water  company  for  an  annual  rental,  which  for  1914  was  $4,000. 

This  system  naturally  divides  into  five  units  practically  sepa- 
rate and  complete;  namely,  Alhambra,  San  Marino  and  San 
Gabriel,  Los  Angeles  county.  Oak  Knoll  (Pasadena),  Oak  Knoll 
(San  Marino)  and  Rosemead. 

The  properties  of  the  water  company  in  these  divisions  consist 
of: 

Alhambra. 

9  wells  located  in  Kewen  Canyon. 

Pumping  plant,  comprising  centrifugal  pumps,  air  compressor,  motors,  etc. 
3  small  reservoirs,  transmission  and  distribution  system,  lands,  and  water 
rights. 

San  Marino  and  San  Oahriel. 

3  wells,  one  reservoir,  transmission  mains  and  distribution  pipes  in  each 

city. 
Lands  and  rights. 

Los  Angeles  County. 

1  well  near  San  Marino. 

60,000  gallon  redwood  tank,  distribution  system,  lands,  and  rights. 

Oak  Knoll. 

1  well  in  Oak  Knoll,  steel  tank  of  50,000  gallons'  capacity,  distribution 
system,  lands,  and  rights. 

Rosemead. 

1   well,  concrete  distributing  reservoir,  distribution   system,   lands,  and 
rights. 

Hearings  were  held  in  this  proceeding  in  Los  Angeles  on  May 
11,  12,  and  13, 1915,  and  subsequently  briefs  were  filed. 

It  developed  in  evidence  that  complainant,  Granada  Park 
Water  Committee,  entered  into  a  contract  to-  pay  $1  per  1,000 
cubic  feet  for  water  at  the  time  of  the  constmction  of  its  dis- 
tributing system,  which  was  prior  to  the  effective  date  of  the 
Public  Utilities  act. 

In  computing  the  rate  to  be  established,  the  issues  involved 
have  been  considered  in  three  principal  divisions: 

1.  Value  of  the  property. 

2.  Maintenance  and  operation  expenses. 

3.  Eate  schedule. 

These  will  be  taken  up  in  the  order  named. 

P.U.R.1916B. 

Digitized  by  VjOOQIC 


900 


CALIFORNIA  RAILROAD  COMMISSION. 


1.  Value  of  the  Property. 


The  elements  going  to  make  up  this  plant  are  rather  complex, 
and  for  the  sake  of  convenience  have  been  subdivided  as  fallows: 

(1)  Physical  properties.  • 

(2)  Lands. 

(3)  Intangibles. 

These  will  be  considered  in  turn. 

(i)  Physical  Properties. — ^Appraisals  were  presented  by  J.  B. 
Lippincott  and  E.  R  Bowen  for  the  water  company,  C.  E.  Hewes, 
city  engineer,  for  the  city  of  Alhambra,  and  by  the  hydraulic 
engineers  of  the  Commission. 

Hewes'  appraisal  refers  only  to  such  properties  as  are  used  in 
serving  the  city  of  Alhambra. 

The  following  is  a  comparative  tabulation  of  these  appraisals: 


EBtimated  cost  new          'Estlmatedcost  less  depreciation 

1 

Location 

Water 
company 

City  of  Al- 
hambra 

Commis- 
sion's      Water 
hydraulic!  company 
engineers' 

1 

Olty  of  Al- 
hambra 

Commis- 
sion's 
hydranlic 
ensineers 

Alhambra 

$366,728 
14,619 
86.900 
90.268 

60.089 

•282.077 

$284,018 
14,772 
29,907 
77.278 

52.681 

$811,075 

12,304 

•    82,188 

88,561 

58.840 

$229,338 

$197,434 

Los  Anffeles  comity 

10,377 

Rosemead 

,,. 

23,124 

San  Marino  and  San  Gabriel 

60.917 

Oak  Knoll,  Pasadena   and 
San  Marino 

42.942 

1667,599 

$458,666 

•492,618 

$884,794 

In  the  appraisals  by  the  water  company  and  by  the  city  of 
Alhambra  the  equal  annual  payment  method  of  depreciation  was 
used.  That  submitted  by  the  Commission's  hydraulic  engineers 
was  computed  by  the  straight-line  method.  The  unit  costs  ap- 
plied by  these  engineers  check  so  closely  that  I  shall  not  discuss 
them  further.  The  difference  between  the  appraisals  submitted 
is  due  almost  entirely  to  the  difference  in  overhead  pwcentage 
applied. 

The  Commission's  hydraulic  engineers  testified  that  from  the 
sums  reported  above  they  proposed  to  deduct  certain  sums  for 
pipe  donated  to  the  water  company,  which  is  operated  at  present 
to  only  a  small  percentage  of  its  capacity,  and  for  services  and 
meters  paid  for  by  consumers. 
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[1]  It  was  admitted  by  the  attorneys  for  the  water  company 
that  pavement  over  mains  which  were  installed  prior  to  the  con- 
struction of  the  pavement  does  not  add  to  the  value  of  the  mains, 
and  is  not  a  proper  item  to  be  included  in  an  appraisal  for  rate- 
making  purposes.  This  matter  was  discussed  by  Commissioner 
Thelen  in  the  decision  in  application  No.  1141  (dec.  No.  2279), 
Re  Marin  Municipal  Water  Dist.  and  by  Commissioner  Edger- 
ton  in  the  decision  in  application  No.  1531  (dec.  No.  2586), 
In  He  People^s  Water  Co.  Althou^  the  capital  cost  of  pave- 
ment over  mains  is  not  included,  the  depreciation  annuity  may 
properly  be  increased  to  include  a  sum  sufficient  to  cover  the 
additional  expense  necessary  to  ultimately  replace  the  pipe 
through  pavement  An  estimate  of  the  amount  to  be  included 
in  the  sinking  fund  for  this  purpose  was  submitted  by  the  Com- 
mission's engineers  as  follows : 


Division 


6  per  cent 

tinking-ftmd 

•nnnity 


Alhambra 

San  Gabriel  and  Ban  Marino. 

Los  Angeles  county 

Oak  KnoU 

Rosemead 

Entire  system 


$954  00 

272  00 

33  00 

123  00 

42  00 


$1,424  00 


The  estimated  cost  and  sinking-fund  annuity  involved  in  the 
meters  and  services  paid  for  by  the  consumers  are  as  follows : 


Location 

BBtimated  cost  new 

Annuity  at  6  per  cent 

Services 

Meters 

Senrioee 

Meters 

Alhambra 

$16,383.00 

299.00 

737.00 

1,119.00 

1,481.00 

$19,019.00 

$24,164.00 

553.00 

2,326.00 

2,812.00 

3,939.00 

$416.00 

8.00 

20.00 

30.00 

40.00 

$653  00 

Los  Angeles  county 

Rosemead  

16.00 
63  00 

San  Marino  and  San  Gabriel 

Oak  Knoll    (Pasadena  and 

San  Marino) 

76.00 
106.00 

Totals  

$33,794.00 

$514.00 

$913.00 

[2]  The  company  from  its  inception  up  to  July,  1913,  charged 
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the  prospective  consumers  for  service  connections  and  meters  at 
prices  ranging  from  $21  for  a  1-inch  connection  and  f-inch  meter 
to  $85  for  a  2-inch  connection  and  a  2-inch  compound  meter. 
Subsequent  to  July  1, 1913,  the  city  of  Alhambra  passed  an  ordi- 
nance forbidding  the  water  company  to  require  the  consumers  to 
pay  for  the  meters,  but  did  not  forbid  the  service-connection 
charge  which  is  still  being  collected  by  the  water  company.  It 
is  claimed  by  the  water  company  that  the  amoimts  charged  are 
the  average  cost,  installed,  of  these  services  and  meters.  The 
statement  was  made  by  the  superintendent  of  the  water  company 
that  this  sum  was  collected  from  the  prospective  consumer  as 
payment  for  the  meter  and  service,  and  not  as  a  condition  pre- 
cedent to  extending  service.  From  the  evidence  it  appears  that 
the  intention  of  the  parties  interested  was  that  the  sum  paid  by 
the  consumer  was  for  the  service  connection,  that  is,  the  con- 
sumer purchased  the  service  connection,  but  because  he  has  no 
franchise  he  cannot  maintain  property  of  this  nature  in  the 
streets.  That  the  consumer  cannot  so  usa  his  property  is  no 
reason  why  the  title  automatically  passes  to  the  water  company 
and  later  adds  to  the  burden  on  that  same  consumer  in  an  ap- 
praisal for  rate-making  purposes.  It  is  assumed,  however,  that 
the  economical  operation  of  the  system  requires  that  the  water 
company  maintain  and  replace  the  service  connections  and  meters, 
and  a  sum  su£Scient  for  this  purpose  has  been  included  in  the 
annual  charges.  Attorneys  for  the  water  company  in  their  reply 
brief  contend  that  donated  pipe  has  become  a  part  of  the  system 
of  the  company.  They  contend  that  as  such  donated  pipe  was 
not  given  to  the  company  by  the  consumers  at  large,  if  the  com- 
pany is  not  allowed  a  return  upon  this  donated  property  it  would 
in  effect  be  saying  that  the  company  may  not  receive  such  pres- 
ents, and  that  the  consumers  of  the  system  are  entitled  to  all 
individual  donations  made  to  the  company,  and  that  this  is  mani- 
festly unreasonable. 

The  same  argument  would  apply  to  the  pipe  donated  to  the 
company  by  real  estate  concerns  seeking  to  exploit  certain  sub- 
divisions. There  is  a  distinction  between  services  and  meters,  on 
the  one  hand,  and  such  mains  and  laterals  on  the  other,  in  that 
the  services  and  meters  were  paid  for  by  the  consumers  generally. 

Thus  the  attorneys  for  the  water  company  draw  a  distinction 
P.U.RJ916B. 
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between  services  and  meters  and  donated  pipes,  and  in  that  con- 
tention it  appears  to  me  they  present  an  argument  for  the  exclu- 
sion of  services  and  meters,  paid  for  by  consumers,  in  an  appraisal 
made  for  the  purposes  of  this  proceeding, 

Whitten  on  Valuation  of  Public  Service  Corporations,  vol.  1, 
at  page  168,  quotes  as  follows: 

California  Supreme  Court  case  of  the  "San  Diego  Water  Co. 
V.  San  Diego,  118  Cal.  656,  38  L.K.A.  460,  62  Am.  St.  Kep.  261, 
50  Pac  633,  689,  decided  October  9,  1897.  .  .  .  The  opin- 
ion of  Judge  Van  Fleet,  concurred  in  by  two  oUier  judges,  con- 
tains the  following  in  regard  to  services:  *It  may  be  added  that 
when,  as  it  appears,  .  .  .  portions  of  the  company's  ex- 
penses are  specifically  repaid  by  the  consumers,  such  expenses 
should  be  eliminated  from  the  computation.  This  will  apply  at 
least  to  the  "taps"  put  in  by  private  consumers.' '' 

The  Wisconsin  Eailroad  Commission  in  Washburn  v.  Wash- 
bum  Waterworks  Co.  6  Wis*  R.  C.  R.  74,  92,  decided  December 
6,  1910,  says: 

"It  is  well  understood  that,  as  a  matter  of  equity,  the  Com- 
mission does  not  include  services  paid  for  by  consumers  in  the 
valuation  of  public  service  properly  for  the  purpose  of  establish- 
ing rates." 

This  Commission  held  that  meters  and  services  paid  for  by  con- 
sumers are  not  proper  elements  to  be  allowed  for  rate-making 
purposes  in  the  case  of  Eagle  Rock  v.  Eagle  Rock  Water  Co.  3 
Cal.  R.  C.  1054. 

In  decision  "No.  2689  in  case  "No.  683,  Re  Practice  of  Water, 
Oas,  Electric  &  Teleph.  Utilities  Requiring  Deposits  before  Ren- 
dering Service,  decided  August  12,  1915,  Commissioner  Thelen 
makes  the  following  statement  in  regard  to  the  meters  that  were 
paid  for  by  consumers : 

"While  not  formally  passing  on  the  question,  I  desire  to  draw 
attention  of  water,  gas,  and  electric  utilities  to  the  question 
whether  it  would  not  be  well  for  them  to  purchase  from  their 
consumers  such  meters,  regulators,  and  transformers  as  are  now 
the  property  of  the  consumers." 

[3]  At  the  hearing  it  was  contended  by  the  attorney  for  the 
city  of  Alhambra  that  all  donated  pipe  should  be  excluded  as  an 
element  of  value  for  the  purpose  of  this  proceeding,  which  the 
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city  engineer  estimated  to  have  a  value  of  $64,459.  This  pipe 
was  installed  and  paid  for  by  real  estate  companies  to  serve  par- 
ticular sections  in  which  they  were  interested,  and  later  deeded 
to  the  water  company.  The  Commission's  hydraulic  engineers 
submitted  a  list  of  the  pipe  lines  so  donated  which  are  serving 
only  a  small  number  of  consumers.  These  were  excluded  in  their 
appraisal,  because  it  was  deemed  that  it  would  not  be  just  to 
make  the  consumers  at  large  bear  the  expense  of  these  extensions. 
The  estimated  cost  new  of  the  pipe  excluded  is ; 

Alhambra $11,517 

San  Marino  and  San  Gabriel 15,204 

Los  Angeles  county  525 

$27,246 

Although  these  pipes  were  expressly  donated  to  the  company, 
they  are  now  the  property  of  the  water  company,  and  as  such  the 
company  is  entitled  to  a  return  on  their  fair  value.  On  the  other 
hand,  the  use  value  is  not  measured  by  an  estimate  of  cost,  for 
there  are  a  number  of  these  pipe  lines  that  have  only  one  con- 
sumer for  a  large  investment,  and  it  is  obviously  unfair  to  permit 
it  to  become  a  burden  upon  the  remainder  of  the  system. 

I  find  as  a  fact  that  the  following  would  be  the  reasonable  cost 
new  of  the  physical  properties  of  this  company  exclusive  of  real 
estate: 

Alhambra $232,954 

San  Marino  and  San  Gabriel 5S,143 

Los  Angeles  county   13,395 

Oak  KnoU   47,261 

Rosemead   26,844 

$378,597 

I  desire  to  point  out  that  while  I  find  the  above  is  a  fair  sum  to 
be  allowed  as  cost  new  of  the  physical  properties  of  this  company 
for  the  purposes  of  this  proceeding,  we  must  consider  not  only  the 
cost  new  to  the  company,  but  also  original  cost  and  all  the  condi- 
tions surrounding  the  construction  and  operation  of  the  plant 
since  its  inception. 

(£)  Lands. — Appraisals  were  submitted  by  Frank  R.  Griffith, 
general  manager  of  the  Huntington  company,  and  O.  P.  Bald- 
win for  the  city  of  Alhambra.  An  appraisal  was  also  submitted 
in  typewritten  form  purporting  to  be  an  estimate,  by  Lloyd  R 
Maoey  of  the  William  R.  Staats  Company  of  Pasadena.     Mr. 
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Macey  did  not  present  himself  for  examination  at  the  hearing. 
These  appraisals  in  tabular  form  follow : 

Alhambra  System. 


Macey  for 

water 
company 


Orifflth  for 

water 
company 


Baldwin  for 
city 


lot    1, 


Oak  Knoll,  lot  A,  .10  Ac. 
Oak  Knoll,  lot  B,  .12  Ac. 
Alhambra  addition  tract, 

range  18,  5  Ac. 

Phillip's    subdivision    Alhambra 
addition,  lot  1,  .2  Ac, and  reser- 
voir eite, Garfield  avenue,2.34  Ac. 
Oak  KnoU,  Sheet  C— 

LotL,  .531AC 

.02  Ac 

.06  Ac 

.48  Ac 

.336  Ac 


LotM, 
LotN, 
LotO, 
LotP, 


LotR,  1.31  Ac. 
Lots,  2.17  Ac. 
LotT,   .24  Ac. 


$600.00 
720.00 

15,000.00 


7,500.00 

3,300.00 

120.00 

420.00 

2,400.00 

2,016.00 

6,550.00 

10,850.00 

1,440.00 


Los  Angeles  county- 
Lot  4,  block  A 

Lot  14,  block  B 


$50,916.00 


San  Marino  and  San  Gabriel- 
Lot  3,  1.10  Ac 

Lot  5,  50  X  100  feet 

Lot  5,  50  X  100  feet 

Lots  6  and  7,  9.54  Ac 

Part  lot  1,  80  X  85  feet 


Total. 


$500.00 
1,600.00 

12,500.00 


7,375.00 

4,248.00 

200.00 

550.00 

3,840.00 

2,688.00 

10,480.00 

17,360.00 

1,920.00 


$63,261 

$1,470.00 
1,130.00 


$2,600.00 

$9,600.00 
500.00 
500.00 

33,390.00 
700.00 


$44,690.00 


$500.00 
1,000.00 

10,000.00 


5,000.00 

4,248.00 

200.00 

550.00 

2,300.00 

1,200.00 

5,500.00 

3,500.00 

750.00 


$34,748.00 


[4]  Mr.  Baldwin,  together  with  two  other  real  estate  men, 
after  a  careful  study  of  the  situation  and  of  each  parcel  of  land, 
made  independent  appraisals,  and  the  combined  result  of  the 
judgment  of  these  three  men  was  submitted  in  evidence.  Mr. 
GrifSth,  on  the  other  hand,  appears  to  have  valued  these  parcels 
of  land  more  from  a  general  knowledge  of  the  vicinity  than  from 
a  knowledge  of  these  specifio  parcels  of  land,  and  on  the  whole  it 
appears  that  he  has  jumped  to  conclusions  and  has  not  carefully 
worked  out  his  estimate.  The  values  submitted  are  based  ex- 
clusively on  the  use  of  the  land  for  residential  purposes,  no  con- 
sideration having  been  given  to  their  value  as  a  water-producing 
property.     The  courts  have  held  that  in  arriving  at  a  value  for 
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real  estate  its  value  for  all  uses  to  which  it  may  be  put  should  be 
considered.  There  is  very  little  evidence  on  which  to  base  an 
estimate  of  real  estate  in  districts  other  than  the  Alhambra  and 
Oak  Knoll  district,  except  that  of  Griffith,  and  he  testified  to  the 
relative  value  as  between  his  estimate  of  the  lands  used  in  the 
Alhambra  division  and  the  lands  of  the  other  divisions.  The 
evidence  shows  that  a  part  of  this  real  estate  is  not  used  or  useful 
in  serving  present  consumers.  The  appraised  value  of  these 
parcels  follows: 

Alhambra $7,250 

San  Marino  and  San  Gabriel 22,350 

[5]  As  before  stated,  the  preceding  sums  are  based  entirely 
upon  use  for  residential  purposes.  I  am  of  the  opinion  that  in 
a  case  of  percolating  water  running  through  the  lands  any  value 
due  to  the  presence  of  water  should  be  merged  with  the  value  of 
the  land. 

(S)  Intangibles, — For  the  purposes  of  this  discussion  this 
heading  has  been  subdivided  into  the  following: 

(a)  Water  rights. ' 

(b)  Going  concern. 

(c)  Additional  overhead. 

(a)  Water  Rights. — J.  B.  Lippincott  for  the  water  company 
and  A.  L.  Sonderegger  for  the  city  of  Alhambra  submitted  esti- 
mates of  the  value  of  water  rights.  Mr.  Lippincott  in  applicant's 
exhibit  No.  4,  entitled  ^^Report  on  the  Amount  of  the  Available 
Water  Supply  of  the  Sap  Gabriel  Valley  Water  Company," 
made  a  detailed  study  of  the  water  situation  of  this  locality.  A 
synopsis  of  this  report  follows : 

The  water  supply  of  this  company  is  obtained  from  wells 
sunk  in  the  water-bearing  strata  of  the  Pasadena  Mesa  between 
what  are  known  as  the  Monk  Hill  dike  and  the  Baymond  Hill 
dike.  The  Monk  Hill  dike  is  a  continuance  of  the  San  Eafael 
Hill,  and  forms  a  natural  underground  barrier  or  dam.  There 
are  numerous  openings  through  this  barrier  whidi  permit  the 
passage  of  water  into  the  area  between  the  dikes.  The  Raymond 
Hill  dike  is  comprised  of  a  Miocene  soft  sandstone,  and  extends 
from  Arroyo  Seco  in  a  northeasterly  direction  past  Oak  Knoll  to 
Monrovia.  This  dike  is  a  barrier  to  the  flow  of  the  water,  and 
forms  a  natural  underground  reservoir.    The  area  between  these 
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two  dikes  is  some  21.7  square  miles.  The  principal  stream 
draining  into  Uiis  basin  is  the  Arroyo  Seco,  with  its  tributary, 
Millard  canyon.  The  watershed  draining  into  this  stream  is 
situated  in  the  San  Gabriel  range  of  mountains,  and  part  of  the 
water  goes  down  Arroyo  Seco  to  the  Los  Angeles  river,  while  the 
balance  goes  underground  to  the  Pasadena  Mesa. 

Mr.  Lippincott  testified  that  the  water-bearing  strata  con- 
tained a  sufficient  supply  to  last  thirty-one  and  one  half  years  if 
extracted  at  the  rate  of  758  miners'  inches  (miners'  inch  equal- 
ing one  fiftieth  of  a  second  foot),  which  Mr.  Lippincott  and  T.  B. 
Allin,  city  engineer  of  Pasadena,  arrived  at,  as  the  extraction 
during  the  year  1912.  Using  the  average  yearly  rainfall,  the 
area  of  the  watershed,  and  a  run-off  factor,  he  arrives  at  an  esti- 
mate of  1,456  miners'  inches  as  a  total  available  annual  inflow 
to  this  reservoir,  and  that  the  present  use  (1914)  is  1,069  miners' 
inches.  His  report  states  that  if  Pasedena  secures  an  outside 
supply  of  water,  which  he  believes  will  be  necessary  in  the  cours*- 
of  a  few  years,  the  annual  inflow  will  be  increased  to  a  consider- 
able extent.  Kewen  canyon,  which  supplies  Alhambra  and  Oak 
Knoll,  is  at  the  lip  of  this  (Raymond  Hill)  dike,  and  is  one  of 
the  best  water  supplies  in  the  Pasadena  Mesa. 

The  water  supply  for  San  Marino,  San  Gabriel,  and  Rosemead 
is  obtained  from  wells  located  near  those  towns  and  for  which 
water  the  company  claims  no  water-right  value.  The  plain  in 
which  these  wells  are  located  has  a  large  water  supply,  and  wellff 
can  be  sunk  at  practically  any  locality  and  an  abundant  source 
of  water  supply  obtained. 

[6]  For  determination  of  the  amount  of  water  used  by  the 
company  in  supplying  the  city  of  Alhambra,  Mr.  Lippincott 
testified  that  314  miners'  inches,  which  is  the  recorded  maximum 
simultaneously  drawn  from  all  sources,  is  necessary  for  the  oper- 
ation of  the  water  company's  system.  The  water  company's 
pumping  plants  were  tested  in  1912  by  A.  L.  Sonderegger  for 
the  city  of  Alhambra,  and  he  reported  a  maximum  capacity  of 
314.7  miners'  inches.  The  water  company,  through  its  attorneys, 
contended  that  the  above  maximum  should  be  accepted  as  the 
quantity  necessary,  whereas  the  city  of  Alhambra  contends  that 
the  average  summer  draft  on  the  system  should  be  used.  Mr. 
Sonderegger  estimates  this  average  summer  use  as  153.5  miners^ 
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inches.  He  maintainfl  that  the  underground  reservoir  is  the 
same  as  a  surface  reservoir,  and  that  the  water  company  has  in 
this  underground  reservoir  behind  the  Raymond  Hill  dike  a 
storage  system  from  which  to  pump  to  meet  the  peak-load  demand, 
and  that  the  consumers  are  paying  interest  and  depreciation  on 
a  plant  capacity  of  314  miners'  indies,  and  that  therefore  these 
additional  plants,  in  conjunction  with  the  underground  reservoir, 
take  the  place  of  a  surface-storage  system. 

E.  E.  Bo  wen  submitted  a  statement  showing  that  the  maximum 
pumpage  during  various  short  periods,  none  of  which  exceeded 
ten  hours,  was  314  miners'  inches.  The  system  which  supplies 
Alhambra  has  three  small  distributing  reservoirs  of  an  abrogate 
capacity  of  7^  million  gallons.  '  The  maximum  daily  production 
was  3^  million  gallons  per  day,  and  the  average  daily  use  for 
the  month  of  heaviest  draft  is  2^  million  gallons.  These  reser- 
voirs can  be  used  to  equalize  the  consumption,  and  if  so  used,  the 
maximimi  produced  for  a  few  hours  is  not  a  criterion  of  the 
quantity  of  water  supply  necessary.  Therefore,  I  do  not  accept 
the  contention  of  Mr.  Lippincott  that  the  amoimt  pumped  for  a 
few  hours  when  operating  at  the  maximum  capacity  of  the  plants 
is  the  amount  necessary  for  the  efficient  operation  of  this  system, 
nor  that  of  Mr.  Sonderegger,  that  the  average  summer  use  is  the 
amount  necessary. 

Under"  efficient  operation  of  the  system  the  water  supply  which 
must  be  available  for  use  is  the  amount  which  can  be  pumped, 
together  with  that  available  in  storage  which  will  tide  the  water 
company  over  the  longest  period  of  greatest  demand  possible  with 
the  existing  facilities. 

[7]  Counsel  for  applicant,  in  his  brief,  contends  that  the  com- 
pany  must  have  a  right  to  take  314  miners'  inches  in  order  to 
meet  the  requirements  of  its  consumers,  and  states  that  the  Com- 
mission should  approve  this,  because  if  it  does  not  any  company 
Ihat  invades  the  field  of  extraction  occupied  by  the  San  Gabriel 
Valley  Water  Company  and  diminishes  the  quantity  of  water 
which  the  San  Gabriel  Valley  Water  Company  can  take  there- 
from would  have  a  right  to  cite  this  Commission  in  justification 
of  the  position  taken  by  such  invader.  I  desire  to  call  attention 
to  my  belief  that,  in  determining  the  amount  which  is  necessary 
for  the  efficient  operation  of  the  system,  the  amount  which  the 
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company  has  acquired  a  right  to  extract  from  this  field,  or  the 
amount  that  the  company  may  have  iised  during  the  five  years 
next  last  past,  is  not  persuasive. 

[8]  J.  B.  Lippincott  and  E.  R.  Bowen,  for  the  water  company, 
presented  a  valuation  of  water  rights  evidencing  a  value  of 
$1,126.50  per  miners'  inch  (one  fiftieth  of  a  second  foot)  for 
water  in  Eewen  canyon  and  $1,000  per  miners'  inch  at  the 
Oak  Knoll  plant  This  estimate  is  hased  on  the  next  available 
source  of  supply  theory,  using  the  Los  Angeles  aqueduct  as  this 
source.  A.  L.  Sonder^ger,  for  the  city  of  Alhambra,  also  ap- 
praised the  water  rights  of  this  company  by  the  next  available 
source  of  supply  theory,  but  arrived  at  a  value  of  $500  per  min- 
ers' inch  by  pumping  on  the  area  known  as  Chapman's  ranch  on 
the  San  Gkibriel  river. 

If  we  are  to  consider  this  method  of  arriving  at  a  value  for 
this  water  supply,  I  can  see  no  logical  reason  for  n^lecting  to 
consider  the  surplus  supply  in  the  natural  underground  reservoir 
in  the  area  between  the  Baymond  Hill  dike  and  the  Monk  Hill 
dike.  The  evidence  shows  that  there  is  a  large  excess  of  inflow 
over  withdrawals,  with  the  prospect  that  if  Pasadena  secures  an 
additional  supply  from  an  outside  source  this  inflow  will  be  in- 
creased. There  are  21.7  square  miles  in  the  area  between  the 
dikes,  a  part  of  which  is  eitiier  owned,  or  the  water  rights  are 
owned,  by  the  Huntington  company,  but  there  is  a  lai^  area  not 
controlled  by  this  company.  In  this  area  are  located  a  large 
number  of  wells  operating  at  poresent^  which  oould  perhaps  be 
purchased  or  land  bought  and  additional  wells  sunk,  and  so  long 
as  the  supply  of  othear  users  was  not  decreased  these  wells  could 
continue  to  operate.  Accepting  Mr.  Lipfoncott^s  testimony,  there 
is  a  suffici^it  su|^ly  to  care  for  any  increased  demands  which 
may  occur. 

The  evidence  presented  by  Mr.  Lippincott  on  the  value  of 
water  rights  in  this  proceeding  is  the  same  as  he  presented  in 
testimony  In  the  Matter  of  the  Applicatian  of  the  People's  Water 
Co.  I  am  of  the  same  opinion  in  regard  to  this  testimony  as 
Commissioner  Edgerton,  who  stated  in  decision  No.  2586  (app. 
1631,  supra),  as  follows : 

''As  to  the  value  of  the  water  rights  under  which  the  present 

actual  production  of  water  is  made,  I  have  given  earnest  and  care- 
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ful  consideration  to  Mr.  Lippincott's  method  of  arriving  at  value, 
and  also  to  all  otiier  suggested  methods,  but  I  cannot  find  in  any 
of  them  a  satisfying  basis  upon  which  to  fix  a  definite  value  for 
these  water  rights. 

"It  has  been  specifically  determined  by  the  United  states 
Supreme  Court  that  the  appropriation  of  water  by  a  public  util- 
ity from  a  running  stream  creates  a  property  right,  but  our  courts 
nowhere  have  pointed  out  any  basis  upon  which  the  value  thereof 
is  to  be  determined.  I  believe  Mr.  Lippineott  has  put  before  us  a 
perfectly  sincere  and  carefully  thought  out  basis  for  determining 
value,  and  if  we  were  not  dealing  with  a  public  utility  service, 
which,  of  course,  involves  the  control  of  botii  value  of  plant  and 
return  thereon,  his  method  would  be  very  persuasive,  but,  of 
course,  no  strict  comparison  can  be  made  between  the  value  of 
water  which  is  not  under  public  control  and  that  which  is.  How- 
aver,  the  evidence  of  Mr.  Lippineott  is  valuable,  and  has  been 
given  very  careful  consideration." 

San  Joaquin  &  K.  River  Canal  &  Irrig.  Co.  v.  Stanislaus 
County,  233  TJ.  S.  454,  68  L.  ed.  1041,  34  Sup.  Ct.  Rep.  652, 
clearly  establishes  that  water  rights  acquired  by  appropriation 
may  have  a  value,  but  it  is  a  most  difficult  problem  to  determine 
the  extent  of  that  value. 

In  Water  Co.  of  Tonopah  v.  Public  Service  Commission,  de- 
cided on  August  13,  1913,  being  a  case  of  water-right  value 
claimed  for  percolating  water^  Judge  Morrow  refers  to  the  water 
company's  claim  aa  follows : 

"The  water  which  it  (the  cOTnpany)  claims  as  a  water  right  is 
percolating  water  running  through  its  lands.  I  do  not  under- 
stand that  percolating  water  passing  under  or  through  the  soil 
is  anywhere  recognized  as  a  water  right,  having  a  valuation  sep- 
arate and  distinct  from  the  land.  It  is  not  in  any  sense  surface 
water.  It  is  not  water  appropriated  from  running  streams ;  nor 
is  it  water,  the  right  to  which  is  die  same  as  that  of  a  riparian 
owner.  Percolating  water  is  part  and  parcel  of  the  soil,  and  it 
is  as  much  a  constituent  elememt  of  the  land  as  the  mineral  therein 
Kjontained.  Its  value,  if  it  has  any,  is  therefore  in  the  land,  and 
cannot  be  separated  from  the  land.  It  follows  that  in  this  case  the 
value  which  the  water  has  must  be  in  the  land.  It  may  be  that 
the  complainant's  development  of  water  upon  this  land  has  given 
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it  a  largely  increased  value,  but  if  that  is  so,  it  appears  to  me 
that  that  should  be  the  valuation  of  the  land  with  its  water  con- 
tent as  a  whole,  and  not  as  land  with  water  right  attached.  This 
may  not  make  a  great  difference  in  the  result;  but  it  will  enable 
the  Commission  and  the  court  to  make  a  comparison  with  other 
land  of  like  character  and  similarly  situated.'* 

In  concluding,  Judge  Morrow  says: 

^^It  seems  to  me  that  it  would  be  difficult  to  establish  an  abso- 
lutely independent  water  value  aside  from  the  value  of  the  land ; 
but  the  value  of  the  water  with  the  land  may  be  ascertained  in 
the  view  of  its  available  uses.'' 

If  we  use  the  area  behind  the  Raymond  Hill  dike  as  the  next 
available  source,  and  compute  the  value  on  that  basis,  the  amount 
derived  would  equal  capitalization  of  a  slightly  increased  cost  of 
pumping,  and  interest  and  depreciation  on  a  pipe  line  which 
would  probably  not  exceed  3  miles  in  length.  The  cost  to  the 
•company  of  these  rights  is  not  available ;  however,  this  company 
has  been  compelled  to  defend  its  rights  in  the  courts  for  a  number 
of  years,  and  was  undoubtedly  put  to  considerable  expense. 

After  carefully  considering  all  the  elements  going  to  make  up 
the  value  of  the  lands  with  their  appurtenant  water,  I  find  as  a 
fact  these  values  are: 

Alhambra .* $87,500 

Los  Angeles  county 2,000 

San  Marino  and  San  Gabriel 15,000 

Oak  Knoll 17,050 

Rosemead 3,070 

Entire  f^ctem $125,520 

(b)  Goimg  Concern. —  No  claim  was  made  by  the  water  com- 
pany of  an  amount  to  be  allowed  for  going  concern,  development 
of  business,  or  franchise  value. 

[•]  (c)  Additional  Overhead. — The  engineers  for  the  water 
company  contend  that  an  allowance  of  30  per  cent  should  be  added 
to  their  appraisal  for  overhead.  This  amount  was  based  on  tiie 
overhead  cost  of  the  Los  Angeles  aqueduct.  The  Commission's 
hydraulic  engineers  estimate  that  the  fair  allowance  for  overhead 
is  16  per  cent  for  pipe  lines ;  16  per  cent  for  wells,  machinery, 
etc.;  12  per  cent  lor  buildings  and  reservoirs;  and  10  per  cent 
for  such  items  as  services  and  meters. 

Mr.  Lippincott  has  duplicated  in  his  overhead  a  number  of  the 
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items  which  he  has  already  included  in  his  unit  costs,  such  as  in- 
cidentalsy  storage,  and  superintendence. 

After  considering  all  the  evidence  relative  to  auxiliary  and 
overhead  expense,  I  am  of  the  opinion  that  the  Commission's 
engineers  have  been  liberal  in  this  instance  in  tiiieir  estimate  for 
this  item. 

An  atta<^  was  made  on  the  Conmussion's  engineers'  overhead 
allowance  on  the  ground  that  a  larger  overhead  had  been  used  in 
a  number  of  other  proceedings,  than  has  been  allowed  in  this 
instance,  and  especially  in  the  application  of  the  city  of  San 
Di^o  to  fix  rates.  This  matter  was  also  taken  up  in  the  People's 
Water  Co.  Case,  supra,  in  which  Commissioner  Edgerton  says: 

"Our  attention  was  also  called  to  the  overhead  fixed  by  Mr. 
Hawley  in  the  application  of  the  cily  of  San  Di^o  to  fix  rates 
upon  a  portion  of  its  water  system.  He  allowed  in  that  case  a 
higher  average  overhead  than  he  does  here,  but  he  caUs  attention 
to  the  fact  that  the  San  Di^o  property  consists  of  reservoirs, 
transmission  mains,  filter  stations,  etc.,  at  long  distances  from 
supply  points  and^built  under  conditions  which  would  involve 
greater  uncertainties  and  more  rids,  resulting  in  larger  expendi- 
tures for  contingencies,  engineering,  and  administration  than  we 
are  here  dealing  with.  People's  Water  Company  system  has  a 
greater  proportion  of  construction,  such  as  distribution,  pipe 
lines,  etc.;  .which  involve  a  lesser  amount  of  expenditures  which 
go  to  make  up  overhead.'' 

Combining  all  the  dem^its  to  be  considered  in  an  appraisal 
for  rate-making  purposes  which  have  been  enumerated  in  this 
opinion,  I  find  as  a  fact  that  the  reasonable  cost  new  of  the  plant 
of  this  company  would  be : 


ttbra $320,454 

Los  Angeles  county 15,395 

OakKnoU 66,211 

San  Marino  and  San  Gabriel 73,143 

Bosemead 29,914 

Total    $504,117 

j8.    Maintenance  and  Operation  Expenses. 
Mr.  Lippincott,  for  the  water  company,  submitted  Ae  follow- 
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ing  estimate  as  a  proper  sum  to  be  allowed  for  maintenance  and 
operation : 

Alhambra $26,063 

Los  Angeles  county 1,506 

San  Marino  and  San  Gabriel 2,682 

Oak  Knoll 4,548 

Rosemead 770 


Total $35,569 

E.  A.  Pabst,  of  the  accounting  department  of  this  Commission, 
examined  the  books  of  the  company  and  reported  maintenance 
and  operation  expenses  and  the  revenue  of  the  company  for  the 
years  1913  and  1914.  A  synopsis  of  this  report  and  of  data  filed 
with  this  Commission  under  g^ieral  order  No.  38  follows. 

Annual  Maintenance  and  Operation  Expense. 


LocaUty 

1912 

1913 

19U 

AJhambra 

$24,291.00 
4,227.00 
3,988.00 

1,131.00 

$26,063.00 

1,606.00 

4,648.00 

2,682.00 

770.00 

$25,002.00 
606.00 

Los  Angeles  county 

Oak  Knoll 

8,979.00 

6,542.00 

868.00 

San  Marino  and  San  Gabriel 

Rosemead 

Entire  system 

$83,636.00 

$36,669.00 

$36,997.00 

• 

*  Included  in  county. 

[10]  The  evidence  shows  that  in  February,  1914,  a  flood 
occurred  which  washed  away  a  part  of  the  plant  which  supplies 
San  Marino  and  San  Gabriel.  The  large  increase  in  the  operat- 
ing expenses  of  this  plant  during  1913  and  1914  is  due  to  the 
extra  expense  of  $2,100  incurred  because  of  this  flood,  and  is  an 
extraordinary  expense  which  will  not  recur  every  year. 

[11]  Of  the  amount  reported  for  maintenance  and  operation 
expense  approximately  $1,100  annually  has  been  included  in  the 
appraisal  upon  which  the  company's  returns  are  computed.  It 
would,  therefore,  be  erroneous  to  include  this  amount.  Deduct- 
ing these  amounts  from  the  maintenance  and  operation  expense 
for  1914  leaves  $32,797.  The  segregation  of  these  expenditures 
among  tiie  different  divisions  by  the  company  has  been  based 
upon  the  water  used  in  each  of  these  divisions.  This  use  fluc- 
tuates from  year  to  year  because  of  variation  in  precipitation  and 
climatic  conditions.     With  the  increase  in  the  amount  of  water 

consumption,   and  the  corresponding   increase   in  maintenance 
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and  operation  expenses,  and  apportioning  the  extraordinary  ex- 
pense over  a  period  of  years,  I  find. as  a  fact  tiiat  the  fair  sum  to 
be  allowed  for  maintenance  and  operation  expense  is  $33,600 
annually.  From  the  segregation  of  this  expense  by  the  company 
for  1912,.  1913,  and  1914,  and  from  the  data  on  water  use  sub- 
mitted at  the  hearing,  the  distribution  of  expense  to  the  different 
portions  of  the  system  will  approximate  the  following  if  averaged 
over  a  period  of  years : 

Alhambra ; $25,000 

Lo8  Angeles  county 950 

Oak  KnoU 3,860 

San  Marino  and  San  Gabriel 2,900 

Rosemead 900 

Entire  system $33,600 

A  summary  of  the  annual  charges  follows: 


Maintenance 
and  operation 

Slnkinsr  fund 
annuity  at 
6  per  cent 

Interest 

Total 

Alhambra 

$25,000.00 

950.00 

3,860.00 

3,000.00 
800.00 

$6,234.00 
322.00 
824.00 

1,557.00 
467.00 

$25,636.00 
1,230.00 
5,217.00 

5,850.00 
2,393.00 

$56,870.00 
2,502.00 
9,891.00 

10,407.00 
3,660.00. 

Los  Angeles  county  . . . 
Oak  Knoll 

San  Marino   and    San 
Gabriel 

Kosemead 

Entire  system 

$33,600.00 

$9,404.00 

$40,326.00 

$83,330.00 

S.    Rate  Schedule. 

The  income  of  this  company,  as  reported  by  R,  A.  Pabet,  has 
been  as  follows : 


.Looatioo  • 

1M2 

191S 

1914 

Alhambra 

$46,008.00 
7,a35.00 

7,974.00 
1,369.00 

$48,136.00 

2,528.00 

5,487.00 

10,957.00 

1,373.00 

$47,805.00 
1,088.00 
7,305.00 
9,082.00 
1,556.00 

Los  Angeles  county 

San  Marino  and  San  Gabriel 

Oftk  KtioII 

Rosemead 

$62,386.00 

$68,481.00 

$66,836.00 

*Inoluded  in  county. 
Consumption  increased  3.3  p 

►er  cent  in 

1913  over 

1912,  and 

about  5  per  cent  in  1914  over  1913.    The  number  of  service  cou- 
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neetions  increased  8.6  per  cent,  for  1914  over  1913.  The  use  of 
water  fluctuates,  varying  with  precipitation  and  temperature. 

All  conditions  and  probable  increase  in  revenue  having  been 
carefully  considered,  the  revenue  will  not  exceed  $70,000  an- 
nually if  the  present  rates  are  continued  in  effect  It  is  there- 
fore evident  that  the  present  rates  are  inadequate.  It  now  re- 
mains to  compute  a  rate  that  wiU  admit  of  the  utility  earning 
such  compensation  as  under  all  the  circumstances  is  just  to  it  and 
to  the  public 

The  following  tabulation  sets  out  a  rate  schedule,  and  displays 
the  resulting  monthly  returns  when  applied  to  the  recorded  use 
of  water  in  the  various  divisions  served  by  this  company,  con- 
sidering each  as  a  separate  and  distinct  system : 


Qaaotity 

Alham- 
bra 

Oak 
Knoll 

San 
Marino 
and  San 
Gabriel 

Los 
Angeles 
county 

Hose- 
mead 

Entire 
system 

800  cubic  feet  or  less 

$1.50 

$1.60  * 

$3.00 

600  cubic  feet  or  leBS 

$1.00 

$1.00 

$1.00 

500  to  5,000  cubic  feet 

.25 

.80 

.75 

600  to  5,000  cubic  feet 

.12 

.10 

1.00 

.50 
2.00 

.10 

$57,000 

.12 

.10 

1.00 

.60 
2.00 

.10 

$10,300 

.12 

Over  5,000  cubic  feet 

.20 
1.60 

.50 
2  00 

.20 

$U.000 

.26 
1.50 

.50 
2.00 

.26 

$2,500 

.50 
8.00 

.50 
2.00 

.50 

$8,400 

.10 

Flat  rate  xninimuni 

1.00 

Irrigation  per  1. 000  cubic  feet 
or  less 

.50 

Hydrant  rental,  each 

2.00 

Municipal  use   per  1,000  cubic 
feet 

10 

Estimated  annual  revenue 

$80,000 

[12]  Applicant  asks  that  a  uniform  rate  be  established  over 
the  entire  system,  and  I  believe  this  advisable. 

San  Marino,  San  Gabriel,  Kosemead,  and  that  portion  of  Los 
Angeles  county  served  by  this  system  are  sparsely  settled  and  have 
few  consumers  per  mile  of  main.  The  following  is  a  tabulation 
showing  the  number  of  consumers  per  mile  of  main  and  the  in- 
vestment in  the  pipe  system  per  consumer : 


Diyislon 

Number 

OflBIW 

Miles  of 

Invest- 
ment per 
tap 

Taps  per 
mile  of 
main 

Albambra 

32 

92 

.       100 

74.6 
2.4 
3.4 

12.4 

8 

$98.00 
168.00 
388.00 
878.00 
292.00 

28 

Los  Angeles  county 

14 

Rosemead 

9.4 

San  Marino  and  San  Gkibrlel 

7  7 

Oak  Knoll 

12.5 
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As  stated  before,  the  Huntington  Land  &  Improvement  Com- 
pany subdivided  and  marketed  the  real  estate  in  the  localities 
served  by  this  system,  and  is  at  present  exploiting  these  lands, 
with  Alhambra  as  a  possible  exception.  Thus,  if  a  uniform  rate 
high  enough  to  pay  interest  on  the  entire  plant  is  put  into  effect, 
the  consumers  will  be  saddled  with  a  part  of  the  expense  to  the 
Huntington  company  of  marketing  their  subdivisions,  and  the 
few  consumers  who  are  at  present  in  the  subdivisions  will  have  a 
larger  burden  than  is  their  fair  share.  In  Los  Angeles  coimty 
and  Eosemead  a  district  rate  covering  all  charges  would  be  so 
high  as  to  be  practically  prohibitive. 

In  Southern  P.  Co.  v.  Bartine,  170  Fed.  725,  at  page  767, 
the  court  said: 

"If  a  railroad  is  built  into  a  new,  sparsely  settled  territory, 
with  a  view  of  serving  a  large  future  population  aiid  develop- . 
ing  business,  the  Constitution  does  not  require  the  few  people 
and  the  small  business  of  the  present  time  to  pay  rates  which 
will  yield  an  income  equal  to  the  full  return  to  be  gathered 
when  the  country  is  populated  and  business  developed  to  the 
full  capacity  of  the  road." 

In  decision  No.  2483,  case  597,  Eogers  Land  &  Lumber 
Company  v.  Sacramento  Valley  "West  Side  Canal  Co.,  decided 
June  14,  1915,  Commissioner  Thelen  says: 

"In  Covington  &  L.  Tump.  Road  Co.  v.  Sandford,  164  U. 
S.  578,  41  L.  ed.  560,  17  Sup.  Ct.  Rep.  198,  the  Supreme  Court 
of  the  United  States  was  considering  the  reasonableness  of 
maximum  rates  to  be  charged  by  the  Covington  &  Lexington 
Turnpike  Road,  as  established  by  the  general  assembly  of 
Kentucky.     At  page  596^  Justice  Harlan  says: 

"  ^The  public  cannot  properly  be  subjected  to  unreasonable 
rates  in  order  simply  that  stockholders  may  earn  dividends.^ 

"Again,  on  the  next  page: 

"  *If  a  corporation  cannot  maintain  such  a  highway  and 
earn  dividends  for  stockholders,  it  is  a  misfortune  for  it  and 
them  which  the  Constitution  does  not  require  to  be  remedied 
by  imposing  unjust  burdens  upon  the  public** 

"In  the  leading  case  of  Smyth  v.  Ames,  169  IT.  S.  466,  42 
L.  ed.  819,  18  Sup.  Ct  Rep.  418,  the  same  learned  justice,  at 
page  547,  says: 

"  ^What  the  company  is  entitled  to  ask  is  a  fair  return  upon 
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the  value  of  that  which  it  employs  for  the  public  convenience. 
On  the  other  hand,  what  the  public  is  entitled  to  demand  ia 
that  no  more  be  exacted  from  it  for  the  use  of  a  public  high- 
way than  the  services  rendered  by  it  are  reasonably  worth.' 

"These  cases  clearly  establish  the  principle  that  the  rates  to 
be  charged  by  a  public  utility  must  in  no  event  be  higher  than 
the  service  is  reasonably  worth  to  the  public.  It  is  unnec- 
•essary  for  me  to  point  out  that  they  do  not  hold  that  the  utility 
can  charge  up  to  the  maximum  of  what  the  consumer  can  pay." 

[13]  In  recommending  a  rate  I  will  not  only  consider  the 
reasonable  cost  new  of  this  plants  but  will  consider  all  the  con- 
-ditions  obtaining  during  the  original  construction  and  subse- 
quent operation,  and  such  rate  will  provide  an  income  on  the 
fair  value  for  rate  making  of  the  property  being  used  for  the 
convenience  of  the  public. 

At  the  time  of  the  hearing  this  Commission  had  no  juris- 
<iiction  over  rates  in  Pasadena,  and  therefore,  while  I  recom- 
mend that  a  uniform  rate  be  established  for  the  entire  system, 
I  desire  to  point  out  that  this  order  is  not  operative  within 
ihe  limits  of  that  municipality. 

I  submit  herewith  the  following  form  of  order: 

ORDER. 

A  public  hearing  having  been  held,  evidence  submitted,  and 
briefs  filed  in  the  above-entitled  proceeding,  and  ihe  Commis- 
sion being  fully  apprised  in  the  premises  and  the  matter  being 
now  ready  for  decision. 

It  is  hereby  found  as  a  fact  that  the  rates  charged  by  the 
San  Gabriel  Valley  Water  Company  for  domestic  and  irriga- 
tion water,  in  so  far  as  they  differ  from  the  rates  set  out  in  this 
order,  are  unremunerative  and  unjust  rates,  and  the  rates  set 
out  in  this  order  are  remunerative,  just,  and  reasonable. 

And  basing  this  order  on  the  foregoing  finding  of  fact  and  on 
the  further  findings  of  fact  set  out  in  the  opinion  preceding 
this  order, 

It  is  hereby  ordered  by  the  Railroad  Commission  of  the  State 
of  California  that  the  following  be  and  are  hereby  declared  to 
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be  the  rates  to  be  charged  by  the  San  Gabriel  Valley  Water 
Company,  to  wit: 

Domestic,  Industrial,  and  Commercial. 

600  cubic  feet  or  less $1.00  per  month 

600  to  5,000  cubic  feet 12  per  100  cubic  feet 

Over  6,000  cubic  feet 10  per  100  cubic  feet 

Municipal  Use. 

Alhamhra  fire  hydrant  service,  jninimiun $250.00  per  month 

Fire  hydrants,  each 2.00  per  month 

Oak  Knoll  fire  hydrant  service,  minimiun 20.00  per  month 

Fire  hydrants,  each 2.00  per  month 

Other  divisions — each  fire  hydrant 2.00  per  month 

Water  for  municipal  use .10  per  100  cubic  feet 

Irrigation. 

Per  1,000  cubic  feet  or  fraction  50  cents 

Flat  rates  shall  remain  the  same  as  established  by  ordinance  No. 
815  of  the  city  of  Alhambra,  except  the  minimum  charge  for 
residences  and  stores,  which  is  hereoy  fixed  at  $1  per  month. 

It  is  further  ordered  that  upon  all  tracts  where  distribution 
is  effected  by  a  group  or  association  of  consumers  upon  the 
tract,  payment  be  made  to  the  San  Gabriel  Valley  Water  Com- 
pany in  a  limp  sum,  and  in  computing  rates  this  group  or  as- 
sociation shall  be  considered  as  ^  one  consumer. 

It  is  further  ordered  that  San  Gabriel  Valley  Water  Company 
put  into  effect  the  foregoing  schedule  of  rates,  such  rates  to  be- 
come effective  as  of  and  on  December  1,  1915. 

The  foregoing  opinion  and  order  are  hereby  approved  and 
ordered  filed  as  the  opinion  and  order  of  the  Kailroad  Com- 
mission of  the  State  of  California. 


IlililNOIS  PUBIilC  UTILITIES  COMMISSION. 

JOHN  W.  ERICSON 

V. 

EVANSTON  STREET  RAILWAY  COMPANY. 

[No.  4110.] 

Service  street  railways  — Mail  carriers  —  Free  transportation -^  PoW' 
er  of  Commission. 

The  IllinoiB  Commission  has  no  power  to  order  free  transporta- 
tion of  mail  carriers  bj  a  street  railway,  under  an  ordinance  requiring 
free  carriage,  or  under  a  conference  ruling  that  such  transportation  is 
not  against  public  policy,  or  under  a  statute  not  preventing  it,  since  the 
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enforcement  of  an  ordinance  is  for  the  courts,  and  the  statute  and  con- 
ference ruling  merely  permit  free  carriage  without  imposing  a  duty. 

[February  17,  1916.] 

Complaint  by  John  W.  Ericson,  as  President  of  Branch  87 
of  the  National  Association  of  Letter  Carriers,  that  the  Evans- 
ton  Street  Railway  Company  refuses  to  carry  noail  carriers  free 
of  charge;  dismissed. 

By  the  Commission:  The  complainant,  John  W.  Ericson,  as 
president  of  branch  87  of  the  National  Association  of  Letter 
Carriers,  in  this  proceeding  presents  for  the  decision  of  the  Com- 
mission the  question  of  whether  or  not  the  Commission  has  the 
power  to  order  and  direct  the  Evanston  Railway  Company,  a 
street  railway  company  of  the  city  of  Evanston,  to  permit  mail 
carriers  to  ride  free  of  charge  upon  the  cars  of  said  railway 
company. 

It  is  charged  in  the  complaint  that  the  ordinances  of  the  city 
of  Evanston  require  the  said  railway  company  to  carry  all  mail 
carriers  free  of  charge,  the  particular  ordinance  referred  to  being 
as  follows: 

"Section  13.  No  passes  of  any  kind  shall  be  issued  or  given 
to  any  person,  employee,  officers  and  directors  of  the  company ; 
the  conomissioner  of  public  works,  and  policemen,  mail  carriers, 
and  firemen  in  full  uniform  shall  be  carried  upon  street  railway 
system  of  the  company  without  the  payment  of  fares,^' 

It  is  further  contended  that  under  Conference  Ruling  No.  6 
of  this  Commission  it  is  the  duty  of  the  Conmiission  to  order 
and  direct  the  railway  company  to  carry  mail  carriers  free  of 
charge.    Said  conference  ruling  is  as  follows : 

"The  Commission  holds  that  it  is  not  against  the  public  policy 
of  this  state  for  railroad  companies  and  street  railway  companies 
to  issue  free  transportation  to  policemen  of  a  city  or  village, 
members  of  a  fire  department  of  a  city  or  village,  and  United 
States  mail  carriers  to  be  used  by  designated  persons  while  in  the 
performance  of  their  duties  as  such." 

An  act  of  the  legislature  of  the  state  of  Illinois,  which  became 
a  law  July  1,  1915,  is  also  relied  upon  in  support  of  complain- 
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ant's  contention.     The  section  of  said  act  in  question  is  as  fol 
lows: 

"Provided,  however,  that  nothing  in  this  act  contained  shall 
be  construed  to  prevent  any  railroad  or  transportation  company 
from  selling  or  granting  transportation  or  transportation  privi- 
leges to  the  owner  or  owners  of  any  newspaper  or  magazine  of 
general  circulation  in  payment  of  or  in  exchiCnge  for  advertising 
space  in  such  newspaper  or  magazine  at  the  full  value  thereof: 
And  provided,  further,  that  nothing  in  this  act  contained  shall  be 
construed  to  prevent  the  issuance  of  free  or  reduced  transporta- 
tion by  any  street  railroad  corporation  to  mail  carriers,  police- 
men, and  members  of  fire  departments/* 

It  appears  from  the  testimony  in  this  case  that  the  question 
of  when  a  mail  carrier  is  acting  in  the  discharge  of  his  duty 
was  submitted  to  the  Postmaster  General  of  the  United  States 
on  March  21,  1915,  and  that  he  answered  said  question  as  fol- 
lows: 

"The  Department  has  issued  instructions  to  the  postmaster  of 
Evanston,  Illinois,  to  the  effect  that  hereafter  letter  carriers  will 
not  be  permitted  to  ride  free  on  the  cars  of  the  Evanston  Railway 
Company,  Evanston,  Illinois,  except  when  on  duty  in  full  uni- 
form and  when  carrying  letter  carriers'  satchels/' 

Neither  the  statute  referred  to  nor  the  conference  ruling  relied 
upon  makes  it  the  duty  of  the  carrier  to  transport  mail  carriers 
free  of  charge,  but  only  permits  the  carrier  to  do  so. 

The  enfoj'cement  of  the  ordinances  of  municipalities  is  for  the 
courts,  and  not  for  the  Commission. 

It  is  therefore  ordered  by  the  Commission  that  this  cause  be 
and  it  is  hereby  dismissed. 

By  order  of  the  Commission  this  17th  day  of  February,  1916. 
Dated  at  Springfield,  Illinois. 


IlililNOIS  PUBLIC  UnUTIBS  GOMMISSIOX. 

EX  PARTE  CENTRAL  ILLINOIS  PUBLIC  SEBVICB 
COMPANY. 

[No.  4656.] 

Service '^IHBContinuaneB^JwrUdUiH&n  of  O&mmUMan. 

1.  The  Illinois  Cmnmiwioii  hat  authorUy  to  pwmit  a  utility  to 
discontinue  serrice. 
P.U.R.1916B. 
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Service  ^  Heat  ^  DiaconUnuanee  ^  Operation  at  loss. 

2.  A  utility  may  be  permitted  to  discontinue  heating  sendee  where 
it  appears  that  it  is  operating  at  a  substantial  loss  under  reasonable 
rates,  that  an  increase  will  be  prohibitiye,  and  that  notice  has  been 
given  to  patrons. 

[February  17,  1916.] 

Application  of  the  Central  Illinois  Public  Service  Company 
for  consent  to  discontinue  operation  of  heating  system  at  Pana; 
granted. 

See  P.U.R.191jBB,  177,  as  to  refusal  of  prior  application. 

Shaw,  Commissioner:  [1,  2]  On  January  12, 1916,  the  Cen- 
tral Illinois  Public  Service  Company,  a  corporation  and  a  pub- 
lic utility,  doing  business  in  the  state  of  Illinois,  filed  its  appli- 
cation asking  that  this  Commission  grant  permission  •and  au- 
thority to  it  to  discontinue  the  operation  of  its  heating  system  in 
the  city  of  Pana,  Illinois. 

Petitioner  allies  that  it  is  a  public  utility  within  the  meaning 
of  the  law  of  this  state,  and  that  it  operated  its  heating  system  in 
the  city  of  Pana  during  the  heating  season  of  1912-13,  1913- 
14,  and  1914-15,  and  that  during  the  last  heating  season  the 
gross  earnings  were  $1,867.84  and  operating  expenses  during  the 
same  time  were  $4,102.49;  that  to  attempt  to  increase  the  rate 
for  the  service  sufficient  to  defray  the  reasonable  charges  there- 
for would  result  in  a  cost  which  consumers  could  not  reasonably 
afford  to  pay ;  that  at  the  present  time  the  petitioner  is  without 
any  heating  customers  in  the  city  of  Pana. 

The  petitioner  further  alleges  that  notice  was  given  to  the 
patrons  in  June  and  again  in  August,  1915,  of  its  intention 
to  discontinue  its  heating  service  after  September  1,  1916. 

After  the  application  was  filed  in  the  above  cause,  due  notice 
was  given  to  the  cily  attorney  and  city  clerk  of  the  city  of  Pana, 
and  the  evidence  shows  that  all  former  patrons  and  consumers 
of  heat  were  given  due  notice  that  this  application  had  been  filed 
with  this  Commission. 

Hearing  was  had  and  evidence  taken  which  tends  to  prove 
the  material  allegations  contained  in  the  application. 

The  Commission  finds  that  all  the  material  allegations  of  the 
application  in  this  cause  are  true,  and  that  the  loss  sustained  by 
defendant  during  the  last  heating  season  beginning  in  Ootober, 
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1914,  and  ending  in  May,  1915,  was  over  $2,000.  This  loss 
taken  in  connection  with  the  fact  that  the  earnings  as  shown  bj 
the  evidence  were  only  $1,867.84  upon  a  reasonable  rate  fully 
warrants  the  conclusion  and  finding  of  this  Commission  that  any 
increase  of  rates  which  would  be  sufficient  to  prevent  a  substan- 
tial loss  in  operating  the  heating  system  in  the  future  would  be 
so  high  that  the  consumers  would  be  justified  in  refusing  to  pay 
such  increased  rates,  and  no  doubt  would  do  so,  as,  in  our  opinion, 
the  rates  when  increased  to  such  an  amount  as  would  prevent  loss 
to  the  utility,  would  then  be  prohibitive.  The  evidence  shows 
that  the  volume  of  business  in  the  past  has  been  small,  and  this 
notwithstanding  that  the  rates  which  have  been  charged  hereto- 
fore have  been,  under  the  conditions  existing,  reasonable. 

The  patrons  or  consumers  have  been  given  sufficient  notice 
of  this  application  and  hearing,  and  the  city  of  Pana  was  given 
due  notice. 

This  Commission  has  power  and  authority  to  permit  a  public 
utility  to  discontinue  serving  the  puWic  where  the  conditions 
justify  and  demand  it,  and  the  Commission  finds  that  the  con- 
ditions as  shown  by  the  evidence  in  this  case  fully  justify  and 
demand  that  the  consent  of  the  Commission  be  given  to  the  pe- 
titioner, to  discontinue  furnishing  heat  in  the  city  of  Pana. 

It  is  therefore  ordered,  by  the  Commission,  that  consent  be 
and  the  same  is  hereby  given  to  the  Central  Illinois  Public  Serv- 
ice Company  to  discontinue  furnishing  heat  in  the  city  of  Pana. 

By  order  of  the  Commission  this  17th  day  of  February,  1916. 
Dated  at  Springfield,  Illinois. 


ILLINOIS  PUBLIC  UTILITIES  COMMISSION. 

IN  RE  CENTRAL  ILLINOIS  PUBLIC  SERVICE  COMPANY. 

[No.  4624.] 

Discrimination  —  Service  —  Electric  —  Enforcement  of  use  of  off-peak 
hours, 

1,  Optional  methods  of  enforcing  observance  of  peak  hours  by  off- 
peak  electric  power  users  under  a  special  rate  are  objectionable  as  per- 
mitting disoriminatioii. 
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IHscrim  (nation  —  Rates  '^  Electric '^  OH-peaih    users  —  Reduction. 

2.  A  reduced  rate  may  be  given  power  conBumers  using  electricity 
only  during  off-peak  hours. 

Rates  ^Retroactive'^  Reduction^  Order  of  Commission. 

3.  A  retroactive  reduction  in  rates  cannot  be  made  without  an  or- 
der of  the  Commission,  where  a  statute  (Public  Utilities  Commission 
law,  §  36)  provides  that  rates  shall  be  effective  thirty  days  after  filing. 

Service  ^  Electric -^  Discontinuance '^  Use  of  peak  hours  hy  off -peak 
consumers. 

4.  A  reduced  rate  to  off-peak  electric  power  users  may  be  discon- 
tinued if  they  use  during  peak  hours. 

[January  27,  1916.] 

Application  by  the  Central  Illinois  Public  Service  Company 
for  approval  of  reduction  in  off-peak  electric  power  rate  in  Hum- 
boldt, Loxa,  and  Paris;  granted  subject  to  future  investigation 
AS  to  reasonableness  or  adequacy  of  rate. 

By  the  Commission:  The  petitioner  herein,  the  Central  Illi- 
nois Public  Service  Company,  a  corporation  and  public  utility 
organized  and  existing  under  the  laws  of  the  state  of  Illinois, 
and  engaged,  among  other  things,  in  the  production  and  sale  of 
electrical  energy  for  lighting,  heating,  and  power  purposes  in 
divers  municipalities  throughout  central  Illinois,  among  which 
are  Humboldt,  Loxa,  and  Paris,  has  filed  with  this  Oonunission, 
imder  date  of  December  29,  1916,  an  off-peak  power  rate  sched- 
ule for  service  rendered  to  a  certain  classification  of  power  con- 
Bumers  in  said  municipalities.  In  the  rate  schedule  as  filed,  it 
is  contemplated  that  the  proposed  iew  rates  shall  become  effective 
December  1,  1915.  • 

It  appears  that  the  proposed  new  rates  will  effect  a  material 
reduction  to  such  consumers  as  are  able  to  use  electric  power 
in  the  "off-peak"  hours  of  the  day  during  the  months  specified 
in  the  said  schedule. 

[1]  It  appears  further  that  the  following  clause  in  said  sched- 
ule is  objectionable,  and  should  be  stricken  from  the  proposed 
new  electric  rate  schedule: 

"The  company  reserves  the  right  to  take  such  steps  as  it  con- 
siders necessary  in  order  to  enforce  the  observance  of  the  above 
clause." 

This  clause  is  objectionable  for  the  reason  that  it  is  quite 
optional  with  the  petitioner  as  to  the  methods  which  may  be  used 
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in  enforcing  the  said  clause.  It  is  quite  possible  for  discrimina- 
tion to  be  practised  between  different  consumers. 

[2]  It  appears  finally  that  the  proposed  new  schedule  of  off- 
peak  power  rates  should  be  permitted  to  be  placed  in  effect, 
subject  to  any  future  investigation  of  the  Commission,  as  to  the 
reasonableness  or  adequacy  of  the  said  electric  rate  schedule. 

[3]  There  has  been  no  hearing  in  this  matter.  Order  of  the 
Commission  is  necessary  to  permit  the  reduction  in  rates  to  be- 
come effective  as  of  December  1,  1915,  instead  of  thirty  days 
after  the  date  of  filing,  as  provided  in  §  36  of  the  Public  Utili- 
ties Commission  law.  The  Commission  has  made  no  valuation 
of  the  property  required  for  rendering  electric  service  in  the  said 
municipalities  of  Humboldt,  Loxa,  and  Paris,  nor  has  the  Com- 
mission made  any  examination  of- the  petitioner's  books  of  ac- 
count, all  with  a  view  of  ascertaining  the  reasonableness  (or 
adequacy)  of  the  proposed  new  rates. 

[4]  It  is  therefore  ordered  that,  in  accordanoe  with  sched- 
ules filed  under  date  of  December  29,  1915,  the  Central  Illinois 
Public  Service  Company  shall  be  permitted  to  place  in  effect 
(as  of  date  December  1,  1916),  until  furtiier  order  of  this  Com- 
mission, the  following  schedule  of  electric  rates  for  off-peak 
power  service  rendered  in  the  municipalities  of  Humboldt^  Paris^ 
and  Loxa: 

Off-Peak  J^ower  Rate. 

Same  as  regular  Poweij  Service  Rate  with  the  addition  of  the 
following  off-peak  clause: 

It  is  further  understood  and  agreed  in  consideration  of  th& 
consumer's  agreeing  not  to  use  energy  under  this  contract  be- 
tween the  hours  of  5  p.  m.  and  10  p.  m.  of  each  day  during  the 
months  of  November,  December,  January,  and  February  that 
the  rate  for  the  first  thirty  hours'  use  of  the  consumer's  maximum 
demand  shall  be  9  cents  per  kilowatt  hour,  instead  of  11  centa 
per  kilowatt  hour,  as  stated  hereinbefore. 

Failure  of  consumer  to  observe  the  provisions  regarding  hours 
when  the  service  shall  be  used  will  result  in  a  discontinuance  of 
service  under  this  rate  by  the  company. 

It  is  further  ordered  that  the  Central  Illinois  Public  Service 
Company  shall  give  notice  to  the  public  of  such  change  in  its 
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electric  rates,  by  posting  and  filing  copies  of  said  off-peak  power 
rates  in  its  local  offices  in  Hnmboldt,  Paris,  and  Loxa,  as  pro- 
vided in  §§  33  and  34  of  an  act  entitled  "An  Act  to  Provide  for 
the  Regulation  of  Public  Utilities,^^  approved  June  30,  1913, 
and  in  effect  January  1,  1914. 

By  order  of  the  Commission,  at  Springfield,  Illinois,  this  27th 
day  of  January,  1916. 

Note. — In  Re  Central  Illinois  Public  Service  Co.  No.  4128, 
February  17,  1916,  a  similar  reduction  for  the  city  of  Anna  was 
approved. 


KANSAS  PUBLIC  UTILITIES  COMMISSION. 

IN  BE  NORTHEAST  KANSAS  TELEPHONE  COMPANY  et  al. 

[Docket  No.  993.] 

Lease  ^  Approval  ^  Ftictora  to  he  considered. 

1.  Tlic  Kansas  Commission,  in  approving  a  lease  of  a  telephone 
plant,  cannot  consider  whether  the  provisions  are  equitable,  but  should 
determine  whether  the  leesee  can  carry  out  the  franchise  obligations  and 
whether  he  can  fumiah  adequate  service. 

Bates  »  Telephones  —  Increase  in  rates  »  Consolidation  »  Valuation. 

2.  Telephone  rates  will  not  be  permitted  to  be  increased  upon  the 
basis  of  mere  estimates  and  conjectures  of  the  value  of  telephone  plants 
in  process  of  consolidation,  and  permanent  rates  will  therefore  not  be 
fixed  until  the  amount  of  property  discarded  and  new  equipment  and 
labor  necessary  is  ascertained  by  the  actual  consolidation. 

Discrimination  »  Bates  —  Telephones  »  StocTcholders. 

3.  Special  telephone  rates  to  stockholding  subscribers  are  unlawful. 
Bates -^ Telephones'^ Free  service '^ Betum* 

4.  A  telephone  company  cannot  be  required  to  furnish  free  long- 
distance service,  since  it  is  entitled  to  a  fair  return  on  each  service 
branch,  although  the  entire  system  is  operated  at  a  profit. 

[January  11,  1916.] 

Applioatiow  of  the  Northeast  Kansas  Telephone  Company 
and  A.  J.  Stevens  to  approve  the  lease  of  the  property  of  the 
Horton  Mutual  Telephone  Company  to  the  Northeast  Kansas 
Telephone  Company;  for  permission  to  consolidate  said  ex- 
changes at  Horton;  to  file  with  the  Commission  and  to  chhrge 
all  subscribers  reasonable  exchange  and  toll  rates;  and  to  estab- 
lish reasonable  rules  governing  the   payment  of  same.     The 
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lease  and  the  consolidation  were  approved;  authority  to  increase 
the  local  exchange  rates  was  denied,  the  valuation  being  based 
upon  mere  estimates  and  conjectures,  and  the  rates  of  the  Horton 
Mutual  Telephone  Company,  with  the  exception  of  a  reduced 
rate  to  stockholding  subscribers,  was  authorized  to  be  continued ; 
schedules  of  toll  rates  were  approved;  but  no  rules  were  estab- 
lished, permission  being  given  to  file  rules  to  be  approved  by  the 
Commission. 

Appearances:  E.  H.  Hogueland  and  Fred  Coulson  for  appli- 
cants ;  A.  B.  Crockett  and  Andrew  Thompson  for  citizens  of  Hor- 
ton ;  H.  O.  Caster  for  Public  Utilities  Commission. 

By  the  Commission:  The  petitioners  in  this  case  pray  the 
Commission  to  approve  a  lease  made  by  A.  J.  Stevens  to  the 
Northeast  Kansas  Telephone  Company,  of  the  plant  and  prop- 
erty heretofore  operated  by  the  Horton  Mutual  Telephone  Com- 
pany of  Horton,  Kansas,  and  now  owned  and  operated  by  said 
A.  J.  Stevens;  and  petition  for  permission  to  consolidate  said 
plant  and  property  with  that  of  the  Northeast  Kansas  Telephone 
Company,  located  at  Horton,  Kansas,  and  vicinity,  and  to  file 
with  the  Commission,  and  to  charge  subscribers  of  such  consoli- 
dated plant  to  be  operated  by  the  said  Northeast  Kansas  Tele- 
phone Company,  reasonable  exchange  and  toll  rates,  and  to  es- 
tablish rules  for  the  payment  thereof. 

The  salient  features  of  the  lease  in  question  are  that  it  is  to 
continue  in  force  and  effect  until  such  time  as  the  $50,000  bond 
issue  of  the  Northeast  Kansas  Telephone  Company,  now  out- 
standing, shall  mature;  that  the  Northeast  Kansas  Telephone 
Company  is  to  pay  to  Mr.  Stevens  an  annual  rental  of  $1,890, 
which  is  interest  at  the  rate  of  7  per  cent  per  annum  on  $27,000, 
the  price  which  it  is  represented  Mr.  Stevens  paid  for  the  prop- 
erty covered  by  the  lease;  the  said  company  to  pay  all  taxes  on 
the  property  leased,  to  keep  same  in  proper  repair,  to  make  ex- 
tensions and  additions  necessary  for  the  conduct  of  the  business, 
and  at  the  expiration  of  the  lease  the  property,  together  with  the 
additions  and  betterments,  is  to  be  turned  back  to  Mr.  Stevens 
in  aft  good  condition  as  when  received,  usual  wear  and  tear  and 
accidents  excepted. 

[1]  The  facts  as  disclosed  by  the  evidence,  and  the  provisions 
of  the  lease  itself,  show  clearly  that  the  plant  and  property  of 
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the  ^Tortheast  Kansas  Telephone  Company  at  Horton,  Kansas, 
and  vicinity,  not  necessary  in  the  operation  of  the  proposed  con- 
solidated plants  is  to  be  discarded  and  the  remainder  is  to  be  at- 
tached to  the  property  leased  to  it  by  Mr.  Stevens,  and  under  the 
terms  of  the  lease  this  property  now  belonging  to  the  said  com- 
pany and  attached  to  Mr.  Stevens'  property  might  become  the 
property  of  Mr.  Stevens. 

This  seems  rather  a  harsh  contract,  but,  on  the  other  hand, 
the  lease  provides  that  at  any  time  during  its  continuance  the 
lessee  may  purchase  the  property  at  exactly  what  it  cost  the 
lessor,  and,  in  addition  to  this,  it  is  fair  to  conclude  that  as  a 
matter  of  fact  Mr.  Stevens  purchased  the  property  in  question 
for  the  Northeast  Kansas  Telephone  Company,  and  that  said 
company  intends  to  reimburse  Mr.  Stevens  for  the  money  ad- 
vanced by  him  in  the  purchase  of  the  property  in  question,  as 
soon  as  its  present  issue  of  outstanding  bonds  matures,  when  it 
will  be  in  a  position  to  acquire  further  funds  by  the  issuance  of 
additional  bonds  for  the  purpose  of  reimbursing  Mr.  Stevens,  and 
obtaining  title  to  the  property  in  questioii. 

The  law  providing  for  the  approval  of  »a  lease  by  the  Commis- 
sion, however,  does  not  contemplate  that  it  shall  consider  the 
equity  of  the  lease  between  the  parties  thereto,  but  does  con- 
template an  inquiry  into,  the  facts  as  to  whether  or  not  the  lessee 
will  be  able  to  carry  out  the  franchise  obligations  of  the  lessor 
to  the  public,  and  whether  or  not  it  will  be  able  to  furnish  the 
community  with  efficient  and  sufficient  service. 

The  evidence  shows  that  the  Northeast  Kansas  Telephone 
Company  is  abundantly  able  to  do  this,  and  the  Commission  is  of 
the  opinion  that  it  will  be  greatly  to  the  benefit  of  the  users  of 
telephone  service  in  Horton  and  vicinity,  that  the  two  plants 
herein  referred  to  be  consolidated,  as  is  contemplated,  and  that 
the  lease  should  be  approved  by  the  Commission, 

Exchange  Rates. 

[2;  3]  The  testimony  shows  that  the  Northeast  Kansas  Tele- 
phone Company  has  been,  and  is  now,  charging  local  subscribers 
in  Horton  the  following  schedule  of  rates  for  exchange  service, 
which  schedule  is  on  file  with  this  Commission. 

Business  telephone,  individual  line   $1.50 

Residence      '*  "  "      76 

"  "  party  line   50 
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Farm  lines  1.00 

Desk  sets,  extra 50 

Extension  sets 25 

The  Ilorton  Mutual  Telephone  Company,  whose  property  is 
now  owned  and  operated  by  A.  J.  Stevens,  has  on  file  with  the 
Commission  the  following  schedule  of  rates  for  exchange  service 
in  Horton: 

Business  telephone,  individual  line  $1.50 

(stockholder)     50 

Residence,        "        individultl  line 1.25 

"        four-party    1.00 

••  ••         (stockholder)     £0 

"  "        eight-party  farm  line   1.25 

Farm  lines,  grounded  circuit 1.00 

Extension  sets • .50 

Switching  farm  lines .25 

On  June  2,  1915,  after  a  hearing  had  been  held  at  Horton, 
Kansas,  on  the  application  hereinbefore  referred  to,  the  peti- 
tioners filed  their  amended  application,  which,  in  addition  to  the 
allegations  contained  in  the  original  application,  alleged  ^^that 
in  order  to  secure  adequate  revenue  to  defray  the  proper  oper- 
ating expenses,  to  make  provisions  for  depreciation,  and  to  pay 
a  fair  return  upon  the  value  of  its  property  submitted  to  the 
public  use,"  it  would.be  necessary  for  the  Northeast  Kansas 
Telephone  Company  operating  the  consolidated  plants,  to  be 
permitted  to  file  with  the  Commission  and  to  charge  its  sub- 
scribers in  Horton,  Kansas,  and  vicinity,  the  following  rates  for 
exchange  service,  to  wit: — 

Business  telephone,  individual  line   $2.50 

Extension  business  telephone 1.00 

Residence  telephones,  individual  lines  1.50 

party  line 1.00 

Extension  residence  telephone 75 

Farm  line,  metallic  circuit 1.50 

"    grounded    "        1.25 

«        «     switching   "         50 

Desk  sets,  extra  per  month  ;. 25 

Extension  bell,  extra  per  month .25 

Installation  of  telephone  in  city   1.00 

Moving  telephone  in  same  building 50 

Much  testimony  was  submitted  showing  the  probable  expense 
involved  in  the  consolidation  of  the  plants  herein  referred  to, 
and  as  to  the  value  of  the  properties  after  th^  had  been  con- 
solidated and  were  in  use. 

All  of  the  figures  presented  were,  however,  mere  estimates, 
and  it  was  admitted  that  the  figures  quoted  mighty  in  fact,  be 
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more  or  less  after  the  prc^osed  work  had  been  performed  and 
the  equipment  installed  and  the  plants  consolidated  as  proposed. 

The  Commission  feels  that  it  cannot  reach  a  proper  conclusion 
in  the  fixing  of  rates  in  cases  wherein  the  bases  for  same  are  mere 
estimates  and  conjectures,  and  that  it  will  be  necessary  for  the 
Nwptheast  Kansas  Telephone.  Company  to  proceed  with  the  con- 
solidation of  its  property  owned  and  leased,  keeping  proper  ac- 
count of  all  property  discarded  and  of  all  new  equipment  and 
labor,  making  periodic  reports  to  the  Commission  in  such  man- 
ner as  it  may  require.  After  the  proposed  consolidation  has 
been  effected  and  tbe  Northeast  Kansas  Telephone  Company  is 
actually  operating  such  consolidated  plants,  the  Commission  will, 
upon  furtker  request  of  said  company,  proceed  with  the  further 
hearing  in  tiiis  matter  with  the  view  of  fixing  permanent  local 
exchange  and  toll  rates  for  such  company  at  Norton  and  vicinity. 

In  order  that  the  Northeast  Kansas  Telephone  Company  may 
have  a  legal  schedule  of  rates  to  be  charged  by  it  from  and  after 
the  time  of  the  cons<didation  of  the  plants  in  question,  and  the 
operaticm  of  same  by  it,  until  such  time  as  the  Commission  may 
fix  further  rates,  as  hereinbefore  suggested,  the  Commission 
finds  that  the  said  company  may  file  with  this  Commission  and 
charge  its  subscribers  a  schedule  of  rates,  the  same  as  is  now  on 
file  of  tiie  Horton  Mutual  Telephone  Company,  wilii  the  excep- 
tion of  a  50-eent  rate  to  stockholders  for  business  telephone  and 
a  50-cent  rate  to  stockholders  for  four-party  line  service.  The 
Commission  has  repeatedly  held  that  it  is  unlawful  to  publish  a 
less  rate  for  sto^holders  than  is  published  for  nonstockholding 
subscribers  oi  a  telephone  company. 

Toll  Boies. 
[4]  The  testimony  iKsekses  tiie  fact  that  the  telephone  com- 
panies operating  in  the  towns  of  Whiting,  Powhattan,  Willis, 
Everest,  and  Muacotah  had  built  certain  trunk  lines  to  connect 
with  the  trwok  Itnes  running  out  of  Horton  now  owned  by  A.  J. 
Stevens  and  covered  by  the  tease  herein  approved,  for  tlie  purpose 
of  establishing  free  or  necipvocal  exchange  of  service  between  the 
subscribers  of  each  of  the  interested  companies.  The  representa- 
tives of  these  various  companies,  at  the  time  of  the  hearing  of 
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as  was  asked  for  in  the  original  application,  so  far  as  it  pertained 
to  the  subscribers  of  each. 

The  approximate  length  and  ownership  of  the  trunk  lines  in 
question  are  as  follows,  to  wit:  Between  Horton  and  Everest 
5i  miles,  of  which  Mr.  Stevens  owns  2J  miles  and  the  Everest 
Mutual  Telephone  Company  owns  2^  miles ;  between  Horton  and 
Willis,  4^  miles,  of  which  Mr.  Stevens  owns  1^  miles  and  the 
Willis  Mutual  Telephone  Company  owns  2}  miles;  between 
Horton  and  Powhattan,  12  miles,  of  which  Mr.  Stevens  owns  5| 
miles  and  the  Powhattan  Telephone  owns  6^  mUes;  between 
Horton  and  Whiting,  10  miles,  of  which  Mr.  Stevens  owns  4^ 
miles  and  the  Farmers  Mutual  Telephone  Company  of  Whiting 
owns  5i  miles.  Mr.  Stevens  owns  all  of  the  line  between  Horton 
and  Muscotah,  at  which  last-named  point  the  Atchison  Counts- 
Mutual  Telephone 'Company  operates  an  exchange. 

The  amended  application  of  petitioners,  hereinbefore  referred 
to,  prays  for  the  establishment  of  a  measured  service  between 
Horton  and  the  towns  above  referred  to,  which  is  described  as 
follows,  to  wit:  "The  service  between  subscribers  of  the  con- 
solidated Horton  Exchange  and  the  subscribers  of  the  exchange 
at  Whiting,  Powhattan,  Willis,  Everest,  and  Muscotah  shall  be 
free  for  the  first  three  minutes ;  a  charge  of  5  cents  shall  be  made 
for  each  additional  three  minutes  or  fraction  thereof,  after  the 
toll  operator  has  notified  parties  of  the  expiration  of  the  free 
time  limit  J  the  proceeds  of  such  charges  shall  be  divided  equally 
between  the  companies  interested."  This  arrangement  is  in 
accordance  with  the  provisions  of  a  written  stipulation  entered 
by  and  between  Charles  H.  Browne,  secretary  of  the  telephone 
committee  of  Horton,  Kansas,  and  A.  J.  Stevens,  president  of  the 
Northeast  Kansas  Telephone  Company;  the  original  document 
covering  this  proposition  being  attached  to  the  amended  applica- 
tion. 

In  order  to  avoid  any  possibility  of  misunderstanding,  Ihe 
Commission  forwarded  copies  of  this  stipulation  to  the  companies 
interested,  and  has  received,  and  filed  in  this  case,  written  state- 
ments from  each  of  the  companies  aa  follows^  to  wit: — 
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Powhattan,  Kansas,  June  5,  1915. 
Public  Utilities   Commission, 
Topeka,  Kansas. 
Dear  Sirs: — 

In  reply  to  yours  of  the  3d  beg  to  say  that  we  are  willing  to 
accept  the  proposition  as  stated  in  your  letter,  as  this  seems  to  be 
a  fair  solution  of  the  problem. 

Very  truly  yours, 

C.  Zimmerman,  Sec., 

Powhattan  Telephone  Co. 

Whiting,  Kane.  June  7,  1915. 
Public  Utilities   Commission, 
Topeka,  Kansas. 
Gentlemen : — 

The  Farmers  Mutual  Telephone  Company  of  Whiting,  Kan- 
sas, accepts  the  stipulation  of  A.  J.  Stevens,  president  of  the 
Northeast  Kansas  Telephone  Company,  regarding  local  service 
between  Horton  and  Whiting,  Kansas. 

The  Farmers  Mutual  Telephone  Co., 

W.  M.  Hedge,  Sec. 

Willis,  Kans.  June  7,  1915. 
Public  Utilities   Commission, 
Topeka,  Kansas, 
Gentlemen : — 

Eeferring  to  your  letter  regarding  the  exchange  of  telephone 
service  between  this  exchange  and  the  consolidated  exchange  at 
Horton,  will  say  that  a  measured  service  as  you  outline  in  your 
letter  will  be  acceptable  to  this  company. 

To  us  it  seems  to  be  a  very  equitable  adjustment  of  the  ques- 
tion to  everybody  concerned. 

Tours  very  truly, 

Willis  Mutual  Telephone  Co. 

R.  E.  Piner,  Sec. 

Everest,  Kans.  June  16,  1915. 
Public  Utilities   Commission, 
Topeka,  Kansas. 
Gentlemen : — 
In  answer  to  your  letter  of  June  3d,  1915,  in  regard  to  the  tele- 
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phone  busiiieas  between  this  company  and  the  A.  J.  Stevens  com- 
pany at  Horton.  This  company  accepts  the  agreement  and 
contract  outlined  between  the  Horton  committee  and  A.  J.  Stev- 
ens in  so  far  as  it  affects  this  company. 

Yours  truly, 

The  Everest  Mutual  Tel.  Co. 

W.  H.  Proudbi,  Sec 

The  Atchison  County  Mutual  Telephone  Company,  of  Musco- 
tah,  in  a  conmiunication  dated  June  26,  1915,  expressed  its  dis- 
satisfaction with  the  arrangement,  but  concluded  with  the  general 
statemetnt  that  if  this  was  the  best  that  could  be  done,  the  board 
of  said  company  directed  the  acceptance  of  same. 

This  Commission  has,  in  other  cases,  looked  with  favor  upon 
the  furnishing  of  reciprocal  telephone  service,  honestly  imder- 
taken  and  performed  by  the  eompanies  desiring  to  furnish  such 
service.  The  Commission  is  of  the  opinion  that,  under  the  law, 
it  has  no  authority  to  require  a  telephone  company  to  furnish  any 
part  of  its  service  free. 

The  United  States  Supreme  Court  in  Nortiiem  P.  R.  Co.  v. 
North  Dakota,  on  March  8,  1915,  236  U.  S.  585,  59  L.  ed.  735, 
L.E.A.— ,  — ,  P.TJ.R.1915C,  277,  35  Sup.  Ct.  Rep.  429,  held 
that  a  railroad  company  is  entitled  to  a  fair  return  for  each  in- 
dividual service  rendered,  and  that  the  order  of  the  North  Dakota 
Commission  requiring  the  railroad  company  to  transport  certain 
freight  at  a  loss  was  unreasonable,  even  though  the  company 
might  be  earning  a  fair  return  upon  all  its  business  within  the 
state. 

The  supreme  court  followed  this  decision  in  the  case  of  the 
Union  P.  R.  Co.  v.  Public  Utilities  Commission,  95  Kan.  604, 
P.U.R.1915D,  377,  148  Pac.  667.  The  third  paragraph  of  the 
syllabus  reads  as  follows : 

"Same. — Railroad  entitled  to  fair  profit  on  each  commodity 
transported.  The  rule  of  law  hitherto  prevalent,  that  the  rate 
on  each  and  every  commodity  transported  in  intrastate  commerce 
need  not  return  a  profit  proTided  the  entire  intrastate  business 
of  the  carrier  shows  a  fair  profit,  must  be  abandoned  in  deler- 
ence  to  the  decision  of  the  Suprense  Court  of  the  United  States 
in  Northern  P.  R.  Co.  v.  North  Dakota,  supra.^' 

In  view  of  all  tiie  facts  herein  presented  it  appears  to  the 

P.U.R.1916B. 


Digitized  by 


Google 


IN  RE  NORTHEAST  KANSAS  TELEPH.  CO. 


983 


Commission  tliat  the  provision  for  measured  service  hereinbefore 
mentioned,  between  the  subscribers  of  the  several  exchanges  re- 
ferred to,  is  a  proper  arrangement,  and,  after  the  consolidation 
of  ihe  plants  at  Horton  has  been  effected  and  is  in  operation  by 
the  Northeast  Kansas  Telephone  Company,  it  may  file  the  same 
with  other  rates  hereinbefore  provided  for. 

The  Northeast  Kansas  Telephone  Company  may,  after  it  is 
operating  the  consolidated  plants,  file  and  charge  the  following 
schedule  of  rates  for  toll  service,  between  Horton,  Kansas,  and 
the  various  stations  named  below,  until  the  further  order  of  this 
Commission,  to  wit: — 


For  three  minutes 

Each  extra  minute 

Hiawatha,  Kansas 

10 

20 
15 
25 
20 
25 
25 
15 
20 
20 
20 

5 

Morrill 

5 

Robinson 

5 

White  Cloud 

5 

Highland 

5 

Troy 

5 

W  athena 

5 

Fairview 

5 

Denton  

5 

Bendena , 

5 

Severance   

5 

It  is  also  authorized  to  file  schedule  of  rates  for  toll  service 
between  Horton,  Kansas,  and  the  various  stations  named  below, 
to  be  charged  to  patrons  not  subscribers  of  either  of  the  exchanges 
as  follows,  to  wit: — 


For  three  minutes 

Each  extra  minute 

Whiting 

10 
10 
10 
10 
10 

5 

Willis , 

5 

Everest  

5 

Powhattan 

5 

Muscotah 

5 

Rides. 

It  is  the  opinion  of  the  Commission  that  no  fixed  set  of  rules 
can  apply  to  all  telephone  exchanges  alike,  and  therefore  the 
Northeast  Kansas  Telephone  Company  of  Horton,  Kansas,  will 
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be  allowed  to  file  with  the  Coinmission,  subject  to  its  approval, 
such  rules  as  will  best  enable  it  to  transact  its  business  with 
equity  to  itself  and  with  fairness  to  its  subscribers. 

Immediately  upon  the  filing  of  such  rules,  the  Commission 
will  give  same  its  prompt  consideration. 

It  is  also  the  opinion  of  the  Commission  that  the  consolida- 
tion herein  referred  to  should  be  made  as  promptly  as  practicable. 

An  order  will  issue  in  accordance  with  the  findings  herein 
made. 

Joseph  L.  Bristow,  John  M.  Kinkel,  C.  F.  Foley,  Commis- 
sioners. 


Note. — Leases. 

The  Illinois  Commission  approved  leases  of  real  estate  in  the  fol- 
lowing cases : 

Re  Chicago  &  A.  R.  Co.  No.  L-1079,  Nov.  3,  1915,  in  Green 
County  to  Receivers  of  Central  Union  Telephone  Company;  Re 
Chicago  &  A.  R.  Co.  No.  L-1080,  Nov.  3,  1915,  in  Madison  county 
to  receivers  of  Central  Union  Telephone  Company ;  Re  Illinois  C.  R. 
Co.  No.  L-1081,  Nov.  3,  1915,  at  Herrin,  to  American  Express 
Company;  Re  Southern  R.  Co.  No.  L-1082,  Nov.  3,  1915,  in  East  St. 
Louis,  to  St.  Louis  Railway  Company;  Re  Illinois  C.  R.  Co.  No. 
L-1078,  Nov.  3,  1915,  at  Paxton,  to  Central  Illinois  Utilities  Com- 
pany; Re  Chicago,  M.  &  St.  P.  R.  Co.  E-318,  Nov.  3,  1915,  at  Kirk- 
land,  to  Standard  Oil  Company;  Re  Chicago  &  N.  W.  R.  Co.  No. 
4303,  Nov.  11,  1915,  to  Armour  Grain  Company;  Re  Chicago  R.  Co. 
No.  4385,  Nov.  11,  1915,  in  Chicago,  to  Mandel  Weil  and  to  M. 
Stem;  Re  Wabash  R.  Co.  No.  L-1124,  Nov.  11,  1915,  in  Chicago, 
to  Chicago  Junction  Railroad  Company;  Re  New  York  C.  R.  Co. 
No.  L-1144,  Nov.  11,  1915,  in  Chicago,  to  receivers  of  Chicago,  Rock 
Island,  &  Pacific  Railway  Company :  Re  Terminal  Railroad  of  East 
St.  Louis,  No.  4279,  Dec.  2,  1915,' in  East  St.  Louis,  to  the  Utility 
Operating  &  Supply  Company;  Re  Chicago  &  E.  I.  R.  Co.  No. 
L-1147,  Dec.  2,  1915,  at  Chicago  Heights,  to  the  Chicago  Heights 
Terminal  Railroad  Company;  Re  Chicago  &  A.  R.  Co.  No.  4132, 
Dec.  2,  1915,  in  Joliet,  to  Armour  &  Company;  Re  Chicago,  R.  I. 
&  P.  R.  Co.  No.  L-1146,  Dec.  2,  1915,  at  Peoria  Station,  to  Ameri- 
can Express  Company ;  Re  Chicago  &  A.  R.  Co.  E-337,  Dec.  2,  1915, 
at  Dwight,  to  Illinois  Refining  Company;  Re  Chicago  &  A.  R.  Co. 
No.  E-334,  Dec.  2,  1915,  at  Wilmington,  to  the  Standard  Oil  Com- 
pany; Re  Chicago,  R.  I.  &  P.  R.  Co.  No.  L-1193,  Dec.  9,  1915, 
at  Rock  Island  Station,  to  the  American  Express  Corapanv;  Re 
P.U.R.1936B. 
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Chicago  &  A.  R.  Co.  No.  4472,  Dec.  16,  1915,  in  Pontiac,  to  the 
Bloomington,  Pontiac,  &  Joliet  Electric  Railway  Company;  Re 
Chicago  &  A.  R.  Co.  No.  L-1209,  Dec,  16, 1915,  at  Roadhouse,  to  the 
Tri  City  Oil  Company;  Re  Illinois  C.  R.  Co.  No.  Lr-1125,  Dec.  16, 

1915,  at  Pinckneyville,  to  the  Wabash,  Chester,  &  Western  Railroad 
Company;  Re  Chicago  &  A.  R.  Co.  No.  E-363,  Dec.  23,  1915,  at 
Carlinville,  to  Tri  City  Oil  Company;  Re  Chicago  &  E.  I.  R.  Co.  No. 
L-1224,  Dec.  23,  1915,  at  Cabool,  to  the  Hamilton  Utilities  Com- 
pany; Re  niinois  C.  R.  Co.  No.  1^239,  Jan.  6,  1916,  in  Mandota,  to 
Adams  Express  Company;  Re  Illinois  C.  R.  Co.  No.  Lr-1229,  Jan.  6, 

1916,  in  Bine  Island,  to  the  Chicago,  Bock  Island,  ft  Pacific  Railway 
Company;  Re  Illinois  C.  Traction  Co.  No.  L-1262,  Jan.  19,  1916,  in 
Springfield,  to  the  Adams  Express  Company;  Re  Chicago  &  A.  R. 
Co.  No.  L-1279,  Jan.  19,  1916,  at  Gardner,'  to  Standard  Oil  Com- 
pany. 

The  Illinois  Commission  authorized  railroads  to  lease  unnecessary 
real  estate  in  conformity  with  Conference  Ruling  No.  11,  in  the  fol- 
lowing cases : 

Re  Peoria  R.  Terminal  Co.  No.  4587,  Jan.  19,  1916 ;  Re  St.  Louis 
&  O'F.  R.  Co.  No.  4520,  Jan.  6,  1916;  Re  Chicago,  M.  &  G.  R.  Co. 
No.  4367,  Dec.  2,  1915;  Re  Midland  Warehouse  &  Transfer  Co.  No. 
4192,  Dec.  2,  1915. 

In  re  Concord  ft  M.  R.  Co.  D-317,  Order  No.  495,  Jan.  14,  1916, 
the  New  Hampshire  Commission  approved  the  renewal  of  a  lease 
filed  and  approved  December  8,  1913,  for  the  operation  of  the  Sun- 
cook  Valley  Railroad  by  the  Concord  &  Montreal  Railroad. 

The  New  York  Commission,  Second  District,  approved  leases  of 
various  properties  in  the  following  cases: 

Re  Jamestown,  W.  &  N.  W.  R.  Co.  Case  No.  5147,  Nov.  9,  1915, 
railroad  from  Mayrille  to  Chautauqua  Assembly  Grounds  to  the 
Western  New  York  &  Pennsylvania  Railroad  Company  and  the 
Pennsylvania  Railroad  Company. 

Re  Oswego  River  Power  Transmission  Co.  Case  No.  5202,  Nov.  17, 
1915,  transmission  line  from  the  east  side  of  Oswego  river  to  Seneca 
hill,  in  the  town  of  Volney,  Oswego  county  to  Niagara,  Lockport,  & 
Ontario  Power  Company. 

Re  Ottawa  &  N.  Y.  R.  Co.  Case  No.  5241,  Dec.  28,  1915,  rail- 
road and  franchises  to  New  York  Central  Railroad  Company  for 
twenty-one  years. 

Re  St.  Lawrence  &  A.  R.  Co.  Case  No.  5200,  Dec.  28,  1915,  rail- 
road, trackage  rights,  and  franchises  to  the  New  York  Central  Rail- 
road Company  for  twenty-one  years. 
P.U.B.1916B. 
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N£W  YORK  PUBLIC  SERVICE  COMMISSION,  SECOND  DISTRICT. 

JOHN  E.  JUDGE 

V. 

PLATTSBURG  TRACTION  COMPANT. 

[Case  No.  5255.] 

Service  ^  Street  raUwaye  ^  DiseonUnuance  ^  Bffect  wi  vahte  of  real 
estate. 

1.  Wkiier  street  railway  service  along  a  aparsely  settled  line  is  not 
warranted  merely  because  tlue  Talm  of  complainant's  real  estate  will  be 
depreciated  if  such  service  is  not  compelled. 

Service  ^Street  raiJhva^B^When  pointer  service  wiU  not  he  ordered. 

2.  Winter  street  railway  service,  not  necessary  for  the  convenioioe 
of  the  public,  will  not  be  ordered  by  requiring  the  lengthening  of  the 
headway  of  ears  from  20  to  30  minutes,  where  this  would  result  in 
such  inconvenienQi<»  to  the  public  as  to  deprive  the  company  of  a  large 
amount  of  business,  uor  by  requiring  the  operation  of  an  additional  car 
where  the  added  expense  is  not  warranted  by  prospective  traffic 

[February  I,  1016.] 

Complaint  as  to  the  nonoperation  of  street  railway  cars  from 
Plattsburg  to  Bluff  Point  during  winter  months ;  dismissed. 

Appearances:  John  E.  Judge,  Esq.,  in  {person;  William  L. 
Pattisson,  ^&f\»j  on  bdiialf  of  respcmdent. 

Carr,  Commissioner:  The  complaint  in  this  case  asks  that 
the  Commission  require  the  Plattsburg  Tracti<m  Company  to 
operate  its  cars  each  and  every  day  of  the  year  as  far  south  as  the 
southern  limits  of  the  city  of  Plattsburg.  It  was  filed  with 
the  Commission  on  October  18,  1915.  The  answer  of  the  re- 
spondent was  filed  on  November  9,  1915.  It  alleges  that  the 
service  which  the  complainant  desires  would  entail  an  unreason- 
able and  unnecessary  expense,  and  that  there  is  not  sufficient 
traffic  to  warrant  the  operation  of  the  cars  as  requested  by  the 
complainant 

A  hearing  was  held  in  the  city  of  Plattsburg  on  January 
8,  1916,  at  which  it  developed  that  there  was  practically  no 
difference  of  opinion  between  the  parties  as  to  the  facts. 

The  United  States  Military  Reservation  at  Plattsburg  is 
bounded  on  the  north,  south,  and  west  by  the  city  of  Platts- 
burg, and  on  the  east  by  Lake  Champlain.  That  portion  of 
P.U.R.191«B. 
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the  city  lying  south  of  the  military  reservation  is  a  narrow 
strip  running  to  the  lake.  On  this  strip  and  along  the  Lake 
Shore  road  are  a  f^  houses,  about  twelve  in  number,  one  of 
which  is  just  outside  the  limits  of  the  city.  The  complainant 
owns  about  10  acres  of  land  in  this  portion  of  the  city  of  Platts- 
burg  and  four  houses  which  are  situated  adjacent  to  the  Lake 
Shore  road.  At  the  time  of  the  bearing  there  were  twelve  fami- 
lies residing  in  these  houses,  several  of  which  were  families  of 
toldiers  belonging  to  the  dOth  Infantry  now  stationed  at  the 
Plattsburg  barracks.  During  the  months  of  November,  Decem- 
ber, January,  February,  March,  and  April,  the  traction  company 
does  not  opevate  its  cars  south  of  a  point  on  the  Lake  Shore  road 
about  opposite  the  drill  hall.  That  portion  of  the  Lake  Shore 
road  from  Peru  street  to  the  southern  boundary  line  of  the  city 
of  Plattsburg  is  on  the  military  reservation,  and  the  operation 
of  cars  over  this  road  is  pursuant  to  authority  granted  by  the 
War  Department  of  the  United  States.  The  boundary  line  of  the 
village  of  Plattsburg  formerly  crossed  ike  Lake  Shore  road 
about  of)posite  the  guard  house,  which  is  880  feet  northerly  from 
the  drill  hall  where  the  ears  of  the  respondent  now  stop  during 
the  winter  months.  The  southerly  boundary  line  of  the  present 
city  of  Plattsbui^  crowes  the  Lake  Shore  road  3,488  feet  south 
of  the  drill  hall.  The  respondent  is  operating  its  cars  in  the  city 
of  Plattsburg  pursuant  to  the  provisions  of  a  franchise  granted 
by  the  board  of  trustees  of  the  village  of  Plattsburgh  in  1896, 
and,  as  above  stated,  it  is  operating  on  the  Lake  Shore  road 
through  the  military  reservation  by  consent  of  the  War  Depart- 
ment The  respondent  also  has  a  franchise  granted  in  1896  by 
the  commissioner  of  highways  of  the  town  of  Plattsburg  cover- 
ing the  op^ati(m  of  its  cars  from  the  village  of  Plattsburg  over 
the  Lake  Shore  road  to  Bluff  Point.  The  respondent  gives  a 
twenty-minute  service  over  its  line  in  the  city  of  Plattsburg 
during  the  winter  months,  which  includes  the  operation  of  cars 
to  the  drill  hall  above  referred  to.  By  the  operation  of  a  loop 
in  the  city  of  Plattsbuig  it  is  enabled  to  give  this  service  with 
two  cara  The  distance  from  the  drill  hall  to  the  first  house  south 
thereof  on  the  Lake  Shore  road  is  2,133  feet.     The  highway  for 

practically  that  entire  distance  is  bordered  on  one  side  by  woods, 
P.U.R.1916B. 
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and  on  the  other  by  a  mule  corral,  both  on  the  military  reserva- 
tion. 

[1]  The  contention  of  the  complainant  iis  that  the  cars  should 
be  operated  during  the  winter  months  as  far  south  as  the  prop- 
erty owned  by  him,  as  otherwise  the  value  of  hie  property  is 
depreciated.  It  appeared  on  the  hearing  that  all  of  the  houses 
were  rented  at  that  time,  and  that  thip  was  probably  due  largely 
to  the  demands  of  the  army  people  stationed  at  the  Plattsburg 
barracks.  The  traction  company  has  never  operated  its  cars  dur- 
ing the  winter  months  south  of  the  drill  hall.  The  complaint 
as  developed  at  the  hearing  showed  that  it  was  not  made  by 
residents  of  that  portion  of  the  city  in  question,  but  rather  that 
the  complainant  desired  to  have  the  cara  operated  so  as  to  improve 
the  value  of  his  real  estate.  Several  of  the  male  adults  in  the 
families  living  south  of  the  reservation,  as  above  mentioned,  are 
soldiers  in  the  United  States  Army,  and  it  is  fair  to  assume  that 
they  would  seldom,  if  ever,  ride  in  going  from  their  houses  to  the 
barracks,  a  distance  of  approximately  half  a  mile.  In  addition 
to  this,  one  of  them  who  was  introduced  as  a  witness  on  behalf 
of  the  complainant  testified  that  ordinarily  he  would  probably 
not  use  the  trolley  even  if  it  ran  as  far  south  as  his  house.  An- 
other witness  testified  that  one  of  her  children  would  use  the 
cars  frequently  if  the  facilities  were  aflForded,  and  that  she  also 
would  use  them  to  go  into  town.  Several  other  witnesses  testified 
that  they  would  probably  use  the  cars  occasionally  from  the 
southerly  portion  of  the  city  if  they  had  the  opportunity  so  to  do. 

[2]  The  general  manager  of  the  respondent  testified  that  in 

order  to  give  the  service  demanded  by  the  complainant  it  would 

be  necessary  to  either  lengthen  out  their  headway  in  the  city  of 

Plattsburg  to  thirty  minutes,  or  to  put  on  an  additional  car  if 

it  was  necessary  to  maintain  the  present  twenty-minute  schedule. 

If  the  company  were  required  to  put  on  an  additional  car,  the 

expense  for  operating  the  same  would  be  about  $12  a  day.     In 

addition  to  this  there  would  also  be  other  overhead  expenses  to 

be  considered  if  this  extra  car  were  placed  in  service.     He  also 

testified  that  during  the  winter  months  the  operating  expenses 

per  mile  were  15.02  cents,  and  the  operating  revenue  per  car  mile 

was  15.18  cents.     These  figures  do  not  make  any  allowance  for 

fixed  charges  and  other  overhead  expenses.  He  further  showed 
P.U.RJ916B. 
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that  the  company  sustained  a  substantial  loss  in  the  operation  of 
its  cars  during  the  entire  winter  season,  and  this  has  been  the 
case  for  a  number  of  years.  In  his  opinion  it  would  not  be  proper 
to  attempt  to  speed  up  the  cars  so  as  to  attempt  to  give  the  service 
desired  south  of  the  drill  hall.  While  this  could  probably  be 
done,  yet  it  is  a  question  whether  or  not  it  is  warranted  or  justi- 
fied, as  he  claims  that  the  cars  are  now  being  operated  in  the  city 
as  fast  as  they  should  be  under  good  operating  conditions.  The 
question  of  whether  or  not  the  company  is  complying  with  the 
terms  of  its  franchise  is  not  involved  here,  because  the  franchise 
covering  the  present  operations  in  the  city  specifically  provides 
for  the  operation  of  cars  over  the  constructed  line  within  the 
corporate  limits  of  the  village  of  Plattsburg,  and  excepts  such 
operation  on  a  portion  of  certain  streets.  This  franchise  did  not 
cover  that  portion  of  the  city  in  which  the  complainant's  prop- 
erty is  located.  There  is  also  no  requirement  in  the  franchise 
granted  by  the  town  of  Plattsburg  as  to  the  operation  over  the 
Lake  Shore  road  in  the  town  of  Plattsburg.  The  only  question, 
therefore,  is  one  of  service,  regardless  of  the  franchise  conditions. 
It  requires  no  argument  to  support  the  statement  that  a  head- 
way of  more  than  twenty  minutes  in  a  small  city  like  Plattsburg 
would  be  extremely  detrimental  to  both  the  travfling  public  and 
the  company.  A  thirty-minute  headway  would  result  in  such 
inconvenience  to  the  traveling  public  that  the  company  would 
lose  a  very  large  amount  of  business,  particularly  where  people 
are  able  to  walk  to  their  destination  in  much  less  time  than  it 
would  take  to  wait  for  a  car.  Neither  does  it  require  any  argu- 
ment to  support  the  statement  that  the  operation  of  cars  for  a 
distance  of  3,488  feet  south  of  the  drill  hall  on  the  United  States 
Military  Reservation  at  Plattsburg  would  entail  a  substantial 
increase  in  the  operating  expenses  of  the  company.  If  the  forty 
occupants  of  the  houses  in  the  district  in  question  should  use  the 
cars  twice  a  day,  the  total  daily  revenue  to  the  company  would  be 
$4.  On  the  other  hand,  general  observation  in  matters  of  this 
character  shows  that  the  percentage  of  inhabitants  in  this  district 
who  would  ride  daily  would  probably  not  exceed  20  per  cent. 
It  can  readily  be  seen  that  the  revenue  which  the  company  would 
derive  from  the  additional  operation  desired  would  be  practically 
nothing,  and  that  the  Commission  would  not  be  justified  in  re- 
P.U.R.1916B. 
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quiring  the  operation  of  cars  for  this  traffic  There  is  no  doubt 
but  what  it  would  be  convenient  for  the  people  in  question  to 
have  the  service,  but  upon  the  state  of  facts  presented,  would 
the  Commission  be  justified  in  requiring  it?  We  do  not  think 
that  the  facts  in  this  case  would  make  it  possible  for  us  to  justify 
such  an  order.  It  is  significant  that  this  complaint  was  not  made 
by  any  of  the  parties  who  would  use  the  cars,  but  rather  by  an 
individual  who  is  anxious  to  develop  his  property  and  improve 
the  value  thereof  by  having  street  car  facilities.  Of  course  the 
Commission  cannot  require  a  traction  company  to  &2ctend  its  lines 
for  the  purpose  of  developing  real  estate;  that  is  too  well  settled 
to  require  any  argument  The  Commission  has  power  to  require 
service  where  such  service  is  necessary  for  the  convenience  of  the 
public,  but  not  otherwise.  Undoubtedly,  if  tibis  territory  should 
develop  and  the  population  become  sufficient  there  to  warrant 
the  operation  of  the  cars,  the  company  will  see  that  tikis  is  done 
without  any  order  from  tiiis  Commission.  Under  the  circum- 
stances of  this  case,  therefore,  the  complaint  must  be  dismissed, 
and  an  order  to  that  effect  should  be  entered  in  due  course. 
All  concur. 


NBW  YORK  PUBLIC  SERVICE  COMMISSION,  SECOND  DISTRICT. 

DANIEL  EDWAKDS  et  al. 

V. 

'     GLEN  TELEPHONE  COMPANY. 
[Case  No.  4176.] 

NATHAN  D.  GRIFPIN 

V. 

GLEN  TELEPHONE  COMPANY. 

[Case  No.  4184.] 

Rates -^  Telephones '--' Toll  <^  Biaparity  in  service. 

1.  A  ton  charge  for  messages  between  adjoining  cities  having  an 
unequal  number  of  telephones  and  served  by  the  same  company  dis- 
eriminates  against  the  city  baviBg  the  smaller  number,  the  local  rates 
being  the  same. 

Valuation '•^  Book  value '^  When  preferred  to  reproduction  value. 

2.  Great  weight  should  be  given  to  book  value  in  a  rate  valuation, 
P.U.R.1916B. 
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rather  than  to  a  theoretical  reproduction  value,  where  the  books  have 
been  carefully  kept  and  show  all  the  capital  expenditures. 
Valuation  —  Ooing  value  —  Amount  of  return  in  development  period. 

3.  An  amount  in  excess  of  a  low  return  such  as  may  reasonably  be 
expected  during  a  utility's  development  period  need  not  necessarily  be 
allowed  to  be  capitalized  for  rate  making  on  the  theory  that  the  com- 
pany is  entitled  to  compensation  for  early  deficiencies,  since  protection 
against  absolute  loss  diu-ing  such  period  would  be  a  reasonable  guaranty 

Vdhuition '•^  Ooing  value --^  Factors  affecting. 

4.  In  determining  an  allowance  in  a  rate  valuation  for  deficiency 
in  early  returns,  consideration  may  be  given  to  excessive  returns  in 
later  years,  errors  in  rate  making,  Investment  in  unproductive  real  es- 
tate or  installation  of  facilities,  unprofitable  extensions  of  service,  in- 
experienced and  improvident  management,  errors  in  financing,  improper 
accounting,  and  payment  of  unwarranted  dividends  instead  of  setting  up 
necessary  reserves. 

Valuation  -«  Ooing  value  —  FtU!tors  affecting, 

5.  The  full  amount  of  deficiency  in  early  returns  of  a  telephone 
company  represeited  by  depreciation  unprovided  for  should  not  be  al- 
lowed in  a  rate  valuation  where  the  company  would  have  earned  more 
than  6  per  cent  upon  the  investment  if  it  had  charged  adequate  rates 
and  had  instituted  proper  accounting  and  maintained  a  sufficient  de- 
preciation reserve,  instead  of  declaring  large  cash  and  stock  dividends, 
and  wh^e  a  deficiency  was  claimed  from  ^Mursely,  as  wall  as  densely, 
settled  territory. 

Return  ^  Beasonahleness  ^  Development  period, 

6.  A  fair  return  upon  utility  property  during  its  construction  and 
extension  period,  which  involves  a  waiting  investment,  ma^  well  be  leas 
as  to  the  rate  of  return  than  the  fair  return  up<»n  the  property  after 
that  period  has  passed. 

Depreciation  -«  Telephone  «•  Accrued  ^  How  determined. 

7.  Accrued  depreciation  of  a  telephone  plant  was  fixed  at  the  total 
of  10.5  per  cent  of  the  book  value  each  year  less  actual  maintenance 
charges,  in  determining  an  alk>waiiee  for  deficiency  in  early  return,  in 
a  rate  valuation  without  deciding  that  the  method  was  correct. 

Valuation'^ Ooing  value '— Failure  to  provide  for  accrued  deprecia' 
Hon --^  Excessive  dividends. 

8.  Ko  allowance  will  be  made  for  development  cost  in  a  rate  valu- 
ation because  of  deficiency  in  depreciation  reserve,  where  cash  and  stock 
dividends  were  in  excess  of  the  amount  of  a  proper  reserve,  it  being 
fair  for  the  stockholders,  rather  than  the  public,  to  provide  for  such 
deficiency. 

ValMaUon'^Overhead  charges '— Promotion  expense. 

9.  In  a  rate  valuation  no  promotion  and  organization  expense  will 
be  allowed  to  a  utility  where  it  is  not  sImwil  ilutt  lihe  pivmoter's  serv- 
ices were  of  any  value  to  it. 

Valuation '^Deficit  during  construction. 

10.  A  deficit  during  construction  may  be  allowed  to  be  capitalized  in 
a  rate  valuation. 
P.U.R.1916B. 
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Valuation'^  Elemental  Booh  value -^  Going  value. 

11.  A  telephone  investment  was  fixed  for  rate  making  at  the  total 
of  an  accurate  book  value,  plus  a  deficit  during  construction  and  an  al- 
lowance for  deficiency  in  depreciation  reserve  due  to  insufficient  early 
return. 

Return  —  Amortization  —  Operating  expenses  ~  Expenses  in  rate  case. 

12.  Expenses  incurred  in  a  rate  case  should  not  be  charged  to  operat- 
ing expenses  of  one  or  two  years,  but  should  be  spread  over  a  period  of 
years. 

Depreciation  ^  Telephone  ^  S,S  per  cent  oUotranoe. 

13.  An  annual  depreciation  allowance  of  5.8  per  cent  was  made  in 
ascertaining  telephone  expenses  for  rate  making. 

Return  —  Telephones  —  Amount, 

14.  A  return  of  6.75  per  cent  on  a  telephone  investment  which  en- 
ables the  payment  of  8  per  cent  dividends,  6  per  cent  bond  interest,  and 
leaves  a  substantial  amount  for  surplus  and  contingencies,  is  not  exces- 
sive. 

Rates '^  Telephones -^  Toll  charges  as  regulations, 

15.  A  toll  charge  between  adjoining  cities  that  eliminates  86.5  per 
cent  of  former  unnecessary  calls  may  be  justified  as  a  regulation  of 
traffic,  although  it  may  not  be  a  proper  revenue  measure. 

[December  30,  1915.] 

Complaints  by  patrons  in  Johnstown  and  Gloversville  of  the 
introduction  by  the  Glen  Telephone  Company  of  a  toll  charge 
and  a  new  schedule  of  rates,  seeking  a  restoration  of  the  original 
schedule ;  dismissed.  The  objections  were  almost  entirely  against 
the  toll  charge.  This  rate  was  sustained,  recommendations  being 
made  as  to  local  rates  to  remove  a  possible  discriminatory  feature. 
The  original  schedule  was  found  to  be  inadequate,  but  the  present 
schedule  did  not  meet  the  requirements  of  the  situation,  and  the 
valuation  of  the  property  having  been  fixed  at  $584,961,  a  new 
schedule  was  ordered  to  be  prepared  and  submitted  to  the  Com- 
mission. 

Appearances:  Mclnlyre  Fraser  and  Edwin  Baylies  for  com- 
plainants, case  No.  4176;  Horton  D.  Wright  for  complainants, 
case  No.  4184;  Fred  Linus  Carroll  and  W.  F.  Crowell  for  re- 
spondent. 

Carr,  Commissioner:  Prior  to  February  1,  1914,  the  tele- 
phone rates  of  the  respondent  in  Johnstown  and  Gloversville  were 

P.U.R.1916B. 
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as  follows,  both  cities  being  included  in  one  and  the  same  local 
area: 


Business 

Residence 

Individual  line 

t42 

ISO 

Two-party  line 

21 

Four-party  line 

18 

Rural  line 

18 
12 

18 

Extension  Btations 

6 

On  February  1,  1914,  the  business  rate  for  extension  stations 
was  reduced  from  $12  to  $6.  Upon  the  same  date  the  respondent 
introduced  a  toll  charge  between  the  cities  of  Johnstown  and 
Gloversville  of  5  cents  for  each  number  call  and  10  cents  for  each 
particular  person* call.  It  subsequently  made  certain  other  tariff 
changes  affecting  the  two  cities.  Complaints  were  filed  in  March, 
1914,  against  the  proposed  toll  charges  and  the  other  changes  in 
rates.  Numerous  hearings  were  held  in  the  matter,  beginning 
in  July,  1914,  and  ending  in  March,  1915,  and  the  question  of 
the  reasonableness  of  the  respondent's  rates  was  gone  into  most 
exhaustively. 

Shortly  after  the  introduction  of  the  toll  charge  between  cities, 
to  wit,  on  April  1,  1914,  the  respondent  put  in  a  system  of  alter- 
nate rates  for  local  and  intercity  service,  as  follows: 

Business.  Resid^ice. 

(a)  Local  sendee  im  either  city,  including  outward  calls 

to  the  other  city    $84  $60 

(b)  Local  service  in  either  city,  including  outward  and 

inward  calls  between  the  two  cities 100 

(c)  Regular  local  subscriber  charge  plus  following  charge  for  intercity  calls 

per  month  if  purchased  in  advance: 

Calls  1-60    5    cents  each 

CaUs  51-100     4     cents  each 

Calls  101-150     3i  cents  each 

Calls  over    150    3    cents  each 

On  January  1,  1915,  the  company  increased  the  individual 
line  business  rate  in  Gloversville  from  $42  to  $48,  but  stated  that 
this  change  would  not  be  enforced  as  to  outstanding  contracts 
pending  the  determination  of  this  case. 

[1]  The  boundaries  of  the  two  cities  join,  and  the  distance 
between  their  business  centers  is  about  4  miles.  The  two  places 
form  practically  a  single  community,  but  are  in  fact  separate 
municipalities.  Numerous  persons  live  in  one  city  and  do  busi- 
ness or  perform  labor  in  the  other,  and  there  is  frequent  com- 
P.U.R.1916B. 
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muiiioatioii  between  the  two  loealitieB,  and  the  citizens  of  each 
have  much  in  common  in  respect  to  business,  family,  and  social 
relations.  The  respondent  operates  the  following  central  office 
districts^  to  wit,  Bleecker  Mountain,  Broadalbin,  Canada  and 
Caroga  lakes,  Canajoharie,  Fonda,  Fort  Plain,  Garoga  Valley, 
Glen,  Gloversville,  Johnstown,  Mayfield,  Northville,  and  St. 
Johnsville.  Of  these,  nine  are  physical  exchanges  and  four  are 
theoretical.  The  latter  are  exchanges  having  a  defined  area  but 
associated  with  a  physical  exchange,  both  constituting  a  combined 
local  service  area,  such  as,  for  instance,  Bleecier  Mountain  with 
Gloversville,  Mayfield  with  Gloversville,  Canada  and  Caroga 
lakes  and  Garoga  Valley  with  Johnstown.  The  population  in  the 
territory  of  the  respondent  outside  of  Johnstown  and  Gloversville 
is  comparatively  small  ccmsidering  the  wide  area  served.  Prior 
to  February  1,  1914,  the  telephone  rates  were  practically  the 
same  in  each  city.  Witii  no  toll  charge  between  the  cities,  this 
equality  of  price  had  no  bearing  upon  the  value  of  the  service, 
but  when  the  5-cent  and  10-oent  toll  rates  were  introduced  a 
complete  separation  of  the  territories  was  made,  with  the  result 
that  Johnstown,  having  less  than  one  third  of  the  total  number 
of  telephones  in  use  in  both  cities,  was  made  to  pay  as  much  as 
Gloversville,  having  more  than  two  thirds  of  the  number  of  tele- 
phones in  service  in  both  cities. 

The  Glen  Telephone  Company  began  business  some  time  after 
the  middle  of  the  year  1899,  and  since  some  time  in  1900  it  has 
been  serving  both  Johnstown  and  Gloversville  at  common  rates 
for  common  service.  Desiring  to  increase  its  revenue,  it  changed 
this  practice  by  cutting  down  the  service  for  each  city  so  as  to 
confine  the  local  service  within  the  city  lines,  and  while  no  change 
was  then  made  in  local  rates,  a  toll  service  was  instituted  between 
the  two  cities.  This  reversal  of  long  standing  rate  policy  and 
service  conditions  operated  to  reduce  the  range  of  the  respond- 
ent's service  to  some  of  its  subscribers,  and  introduced  a  discrimi- 
nation in  rates  in  favor  of  Gloversville  as  against  JohiMtown.  To 
correct  this  to  some  extent,  the  company  has  increased  the  busi- 
ness line  rate  in  Gloversville  as  hereinbefore  set  forth.  With 
reference  to  the  soKailled  alternate  rates  hereinbefore  referred  to, 
it  will  be  observed  that  ihe  $84  «nd  $60  outward  call  rates  are 
just  double  the  corresponding  local  rates  in  each  city.    For  those 

P.U.R.1916B. 
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who  may  not  care  to  pay  the  double  rate,  respontieiit  provided  the 
commuted  outward  toll  rate  schedule. 

Under  the  old  practice  of  intercity  communication  without  toll 
charge,  telephones  were  quite  freely  used  by  nonsubscribers 
through  the  courtesy  of  the  subscriber  or  as  a  privilege  accorded 
to  a  customer.  Undoubtedly  the  respondent's  exchanges  were 
considerably  burdened  by  reason  of  this  practice,  and  this  added 
considerably  to  the  cost  of  operation.  Still  this  practice  of  per- 
mitting an  outsider  to  use  a  subscriber  telephone  is  not  a  special 
feature  confined  to  this  particular  case.  It  is  common  practice 
to  a  greater  or  less  extent  throughout  all  flat-rate  territory,  and 
is  an  additional  expense  to  the  company  caused  by  a  practice 
based  on  courtesy  or  used  as  a  business  convenience,  and  it  prob- 
ably cannot  be  prevented  unless  a  specific  charge  is  made  for  such 
service.  The  fact  that  the  percentage  of  telephones  in  the  two 
cities  is  large  as  compared  with  the  population  undoubtedly  miti- 
gates to  some  extent  the  effect  of  this  practice  upon  the  operations 
of  the  respondent.  At  the  same  time,  there  is  no  reason  why 
the  telephone  company  should  be  required  to  furnish  service  to 
those  who  do  not  pay  for  it,  and  the  company  ought  not  to  be 
expected  to  give  service  at  a  subscriber's  station  except  to  those 
who  are  entitled  to  it.  The  number  of  telephones  in  each  city  is 
approximately  14  or  15  per  cent  of  the  population.  The  figures 
indicate  that  Gloversville  and  Johnstown  have  a  very  high  tele- 
phone development,  and  that  the  service  of  the  respondent  has 
been  largely  taken  by  the  inhabitants. 

It  is  desirable  in  a  case  of  this  character  to  ascertain  what 
gain  has  been  made  by  the  change  in  rates.  The  evidence  showed 
that  the  company  gained  some  revenue  from  the  institution  of  the 
toll  charge,  but  it  lost  some  of  its  subscribers  foUovring  the  exac- 
tion of  the  toll  charge  and  the  cutting  down  of  the  service  areas 
of  each  city.  It  also  gained  some  subscribers  during  1914.  It 
lost  some  revenue  by  the  reduction  of  the  rate  for  business  exten- 
sion telephones.  Leaving  out  of  consideration  the  intercommuni- 
cating rates,  franchise,  charity,  and  employees'  telephones  and 
P.U.R.1916B.  60 
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pay  stations,  the  results  are  shown  as  follows.    The  new  rates  and 

toll  produced — 

(1 )  ToU  revenue  between  the  two  cities ; $6,497.00 

(2)  Increased  revenue  from  the  alternate  rates  above  described 

(15  stations  former  direct  line  business)   1,500.00 

$7,997.00 
Under  the  new  rates  there  was  a  business  loss  of 2,274.00 

Leaving  a  net  revenue  gain  of $5,723.00 

Assuming  that  the  562  direct  line  business  telephones  in 
Gloversville  would  be  continued  at  the  $48  rate  instead  of  $42, 
then  the  increased  revenue  from  this  branch  of  the  business  would 
be  $3,372  per  year.  As  above  stated,  this  rate  was  to  become 
effective  January  1,  1915,  and  was  not  in  force  in  1914.  Adding 
this  amount  to  the  above  figures  increases  the  total  revenue  gain 
to  $9,095.  This,  of  course,  is  gross  operating  revenue,  not  net 
income.  If  the  respondent  is  correct  in  its  contention  that  it 
must  have  increased  revenue,  it  is  the  duty  of  the  Commission 
to  determine  whether  the  increased  rates  put  into  effect  by  the 
respondent  are  just  and  reasonable;  and,  particularly,  whether 
or  not  the  respondent  is  justified  in  instituting  a  toll  charge  for 
service  between  the  two  cities,  thereby  greatly  .diminishing  the 
service  heretofore  rendered  to  subscribers  for  the  established  flat 
rates.  That  being  the  case,  it  is  necessary  for  the  Commission 
to  consider — 

1.  Whether  the  increased  revenue  indicated  by  the  new  rates 
and  tolls  is  necessary  in  order  to  afford  the  respondent  fair  com- 
pensation for  its  service  to  the  public  in  Johnstown  and  Glovers- 
ville; 

2.  Whether  in  the  event  that  increased  revenue  is  required, 
the  respondent  is  justified  in  exacting  a  toll  charge  foi*  service 
between  the  cities  in  view  of  the  previous  service  given  in  said 
cities ; 

3.  In  the  event  that  the  method  adopted  for  increasing  the 
rates  is  not  reasonable  and  just,  how  this  result  should  be  accom- 
plished. 

This  company  was  organized  June  20,  1899,  and  began  busi- 
ness shortly  thereafter.  It  issued  $7,900  of  common  stock  in 
payment  for  the  telephone  property  owned  by  Messrs.  Edwards 
&  Burt,  and  $1,050  was  issued  for  cash.    From  1899  down  to  and 
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mcluding  the  year  1913,  the  company  issued  capital  stock  of  a 
par  value  of  $300,000  and  bonds  of  a  par  value  of  $200,000. 
Of  the  stock,  $8,750  was  issued  for  property,  $192,480  for  cash, 
$3,300  for  services,  $3,670  was  charged  on  the  books  as  discount 
on  stock,  and  $91,850  was  issued  for  stock  dividends.  The  bonds 
realized  a  total  of  $206,500  in  cash.  So,  for  the  securities  aggre- 
gating $500,000  at  par  value,  the  company  actually  received  in 
cash  and  property  the  sum  of  $407,680.  The  following  tabula- 
tion sets  forth  the  matter  in  detail : 

STOCK  AND  BONDS  ISSUED  PROM  1899  TO  1913  INCLUSIVE. 


Stock 

BOQds 

Year 

For 
property 

For 
dlvl- 
dendB 

For 
cash 

For 
senrices. 
discount. 

etc. 

Totals 

Cash 
realized 

1889 

$  7.900 
850 

I  1.060 
26.830 
24.800 
82.700 
600 
60,500 
50 

**$  1.976* 
1.700 
2.800 

I  8.960 
29.160 
26.600 
85.000 
24.700 
50.700 
85,800 
800 
88.000 
6.400 
60.000 

1900 

1901 

$  60.000 
60.000 

•  60.000 

1902 

60.000 

1903 

•  24.100 
200 

84.750 
800 

82.000 

1904 

1906 

1.000 

1906 

1909 

1.000 
6,400 
60.000 

96.000 
5,000 

101.175 

1910 

5.826 

191S 

Totali 

•  8.750 

•  91.850 

•  192.480 

I  6.970    t  S00.000 

$  200.000 

$  206.600 

In  connection  with  the  stock  dividends,  we  call  attention  to 
exhibit  No.  22,  introduced  by  respondent's  witness  Hazard, 
which  purports  to  show  the  condensed  balance  sheets  at  the  end 
of  each  year  1901  to  1913  inclusive,  as  taken  from  the  books  of 
the  company.  A  careful  examination  of  this  exhibit  shows  that 
in  the  years  1901  to  1911  inclusive,  no  reserve  was  set  up  for 
depreciation  [S.  M.  1096,  Witness  Hazard]  ;  that  in  the  years 
1901,  1903  to  1907  inclusive,  and  1909,  the  actual  liabilities  of 
the  (jompany  were  in  excess  of  the  actual  assets,  and  that  a  sub- 
stantial amount  was  charged  to  intangible  capital  during  the 
years  other  than  1901.  The  excess  of  liabilities  over  assets  re- 
sulted because  the  company  issued  $91,850  of  stock  to  the  stock- 
holders during  those  years  as  dividends. 

In  order  to  fully  comprehend  the  relation  which  the  telephone 

system  in  Gloversville  and  Johnstown  bears  to  the  remainder  of 

the  plant  of  the  Glen  Telephone  Company  in  the  territory  in 

which  it  operates,  it  will  probably  be  enlightening  to  give  a  few 
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statistics  which  will  set  forth  the  matter  quite  clearly.  Exhibit 
No.  72>  filed  by  the  respondent)  shows  that  the  total  area  of  terri- 
tory of  central  office  districts  served  is  942^  square  miles.  The 
total  population  in  the  central  office  districts  is  68,196.  The 
number  of  9()ations  in  cities  and  villages  is  6,106,  and  in  rural 
territory,  1,239.  The  following  schedule  shows  the  matter  in 
detail : 


Central  office  district 


PopDlatiosi 

1910 

Area, 
square 
miles 

477 

68i 

8.296 

96 

866 

40 

4,232 

64 

4.49S 

52 

6.880 

94 

682 

85 

2.721 

80 

22.828 

86 

U.540 

42 

1,028 

28 

4.786 

288 

5474 

84 

Stations 


Bleecker  Mountain 

Broadalbin 

Canada  and  Caroga  lakes 

Oanajoharie 

Fonda 

Port  Plain 

Qaroffa  Valley 

Glen 

Oloversville 

Johnston 

Mayfield 

NorthviUe 

St.  JohnsTiUe 


88 
1S» 

18 
513 
864 
575 

22 

IH 

8.864 

1.527 

14 
215 
887 


It  will  be  interesting  to  note  that  the  Johnstown  and  Glovers- 
ville  central  office  districts,  which  include  Canada  and  Caroga 
lakes,  Garoga  Valley,  Bleecker  Mountain,  and  Mayfield,  have  an 
area  of  239^  square  miles,  and  the  stations  in  said  territory 
number  4,891,  leaving  2,414  stations  in  an  area  served  of  703 
square  miles. 

The  respondent  also  filed  another  exhibit,  No.  T3,  which  pur- 
ported to  set  forth  the  different  claases  of  stations  in  the  various 
ceiltral  office  districts.  This  varies  somewhat  so  far  aA  the  num- 
ber of  stations  is  concerned  from  the  figures  given  in  exhibit  No. 
72,  but  it  is  undoubtedly  sufficiently  accurate  to  answer  the  pur- 
poses for  which  it  was  presented.  This  exhibit  will  also  be  of 
interest  as  showing  the  class  of  service  in  the  Johnstown  and 
Gloversville  central  office  districts  as  contrasted  with  the  remaia- 
ing  portion  of  the  territory: 
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The  gross  receipts  of  the  telephone  company  in  the  Glovers- 
ville  and  Johnstown  districts  during  the  year  1914  amounted  to 
approximately  75  per  cent  of  its  total  gross  receipts  from  all 
districts.  Its  gross  receipts  jper  station  in  those  cities  were  also 
higher  than  in  any  other  central  oflSce  district  with  the  exception 
of  Fonda  and  Northville. 

From  the  figures  presented,  it  is  undoubtedly  fair  to  say  that 
the  great  bulk  of  the  investment  of  the  telephone  company  is  in 
the  Johnstown  and  Gloversville  districts.  The  operating  revenue 
in  the  other  communities  in  which  it  operates  compares  favorably 
with  Johnstown  and  Gloversville,  now  on  a  per  station  basis,  and 
in  proportion  to  the  stations  installed.  The  situation  is  not  one^ 
therefore,  in  which  it  can  be  claimed  that  the  subscribers  in  John- 
stown and  Gloversville  are  now  being  charged  unreasonably  hi^ 
rates  in  order  to  majte  up  for  losses  in  the  remainder  of  the  terri- 
tory. The  following  statistics  will  be  interesting  in  this  connec- 
tion: 


Exchange 


Olovenville.. . . 

Johnstown 

Fonda 

Glen 

NorthvIUe 

Lake  Pleasant. 

Broad  albin 

Fort  Plain 

/lanajoharie... 
t.  Johnsville  . 


Average  stations 

Number 

* 

8.310 

46.7 

1.674 

21.8 

864 

8.1 

178 

2.5 

178 

2.5 

8 

.1 

136 

1.9 

586 

8.1 

514 

7.1 

378 

5.2 

Operating 

revenue 

1914 


188.655.78 
44.565.85 
10.961.08 

2.676.42 

5.199.49 
175.81 

3.280.82 
14.145.87 
13.284.58 

9,288.12 


gross 
receipts 


46.4 

28.0 
6.7 
1.3 
2.7 
.1 
1.7 
7.8 
6.8 
4.8 


Gross 
receipts 

per 
station 


827.08 
28.30 
30.11 
14.47 
29.20 


28.75 
24.14 
25.75 

24.55 


Note. — The  total  operating  revenue  is  subject  to  a  deduction  of  $14,404.03» 
representing  otlier  companies'  proportion  of  gross  toll  business  which  can- 
not be  accurately  apportioned  to  the  various  exchanges.  If  this  apportion- 
ment were  made  it  would  of  course  tend  to  reduce  the  operating  revenue  for 
each  district  and  the  gross  receipts  per  station. 

[2]  For  the  purpose  of  determining  the  amount  of  property 
actually  employed  in  the  public  service,  the  respondent  had  an 
inventory  made  of  its  property  as  of  June  1,  1913.  Based  upon 
this  inventory,  an  estimate  was  made  of  the  reproduction  value 
of  tjie  property.  These  figures  were  checked  by  the  engineers  of 
the  Commission,  and  an  estimate  also  made  as  to  the  value  of  the 
property  remaining  in  the  public  service  as  of  that  date.     The 
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following  are  the  figures  arrived  at  by  the  engineers  of  the  re- 
spondent and* the  Commission: 


Wolverton's 
estimate 

Commission's 
engineer 

Direct  coDstnietf on  cost 

$574,782 
82.742 

$558,672 

Overhead  cbargee 

84.859 

Totals 

$657,824 
484,707 

$643,081 

Estimated  remainiDK  service  value 

482,401 

The  determinations  of  the  respective  engineers  were  as  close 
as  might  reasonably  be  expected  so  far  as  the  reproduction  values 
were  concerned,  but  there  was  considerable  difference  between 
them  as  to  the  amount  of  depreciation,  and  it  may  be  that  the 
figures  of  the  respondent's  engineer  might  be  safely  taken  for  the 
purposes  of  this  case  without  serious  prejudice  to  either  side. 

In  order  to  view  the  matter  from  all  sides,  it  is  doubtless  prop- 
er at  this  time  to  consider  what  the  book  values  of  the  respondent 
were  at  the  time  this  appraisal  was  made.  As  the  respondent  did 
not  submit  any  statements  as  to  the  fixed  capital  as  of  June  1, 
1913,  it  will  probably  be  fair  to  take  the  average  investment  for 
the  year  1913,  which  we  find  from  respondent's  exhibit  No.  59 
to  be  $517,839,  this  amount  including  $36,272  for  working  capi- 
tal. If  we  eliminate  the  working  capital,  and  deduct  from  the 
remainder  the  accrued  depreciation  on  the  property  which  accord- 
ing to  the  estimate  of  respondent's  engineer  amounted  to  $129,786 
at  that  time,  we  have  a  remaining  plant  value  of  $351,781  as 
against  the  amount  which  he  claims,  $484,707.  We  call  atten- 
tion to  this  merely  for  the  purpose  of  showing  the  differences 
which  may  arise  in  working  out  these  theoretical  calculations. 

Tlie  respondent  contends  that  we  are  not  to  seriously  regard 
the  book  values  of  the  respondent  in  a  rate  case,  but  that  we 
should  rely  upon  the  reproduction  value  of  the  property.  If 
the  books  of  the  company  have  been  carefully  kept  and  show 
all  the  expenditures  which  it  has  made  from  the  time  it  b^an 
business,  what  better  evidence  is  there  of  the  moneys  which 
it  has  spent  in  building  up  its  business?  Are  not  the  actual 
figures  in  such  a  case  better  than  any  figures  based  upon  theory  ? 
Is  the  company  to  be  given  the  benefit  of  a  highly  inflated  value 
upon  its  property  merely  because  such  a  value  can  be  worked  out 

P.U.RJ916B. 


Digitized  by 


Google 


952  NEW  YORK  PUBLIC  SERVICE  COM^nSSION. 

upon  the  theory  of  a  reproduction  value  regardless  of  what  money 
has  been  actually  invested  in  the  property  ?  The  only  answer  to 
this  proposition,  in  all  fairness  to  the  company  as  well  as  the 
public,  is  that  unless  it  can  be  shown  that  the  reproduction  value 
is  the  one  which  should  prevail,  the  book  value  must  be  a  prom- 
inent factor  in  determining  the  investment  of  the  company  upon 
which  the  rates  are  to  be  founded,  due  r^ard  being  had  to  the 
other  questions  which  the  courts  have  decided  must  be  considered 
in  rate  cases.  To  say  that  a  company  is  to  be  permitted  to  include 
all  kinds  of  theoretical  expense  which  might  be  incurred  in  the 
reproduction  of  its  plant  for  the  purpose  of  determining  the 
amount  upon  which  rates  are  to  be  based,  when  in  fact  no  such 
exp^ises  have  ever  been  incurred  and  the  company  has  kept  a 
reasonably  aceurate  account  of  all  its  fixed  capital  expenditures, 
is  neither  fair  to  the  company  nor  the  public,  and  ought  not  to  be 
sanctioned. 

The  fixed  capital  of  the  respondent  according  to  its  books  as  of 
June  30,  1914,  and  as  set  forth  in  its  exhibit  No.  59,  was 
$534,412.59,  and  its  working  capital  aggregated  $36,232.11, 
making  the  total  book  value  of  its  property  employed  in  the  pub- 
lic service  the  sum  of  .$570,644.70.  This  includes  nothing  for 
deficiency  of  return  or  prcwnotion,  to  which  reference  will  be 
made  later. 

[3,  4]  This  ijB  the  first  case  before  the  Commisaion  in  which 
detailed  proof  has  been  attempted  by  a  respondent  company  to 
show  a  defici^acy  of  return  in  past  years,  and  for  the  allowance 
of  a  certain  amount  therefor  in  determining  what  rate  should 
be  aUowed  in  order  to  give  a  fair  return  to  the  company.  The 
proof  so  presented  is  upon  the  theory  that  for  every  dollar  in- 
vested in  th«  property  the  company  has  a  prescriptive  right  in 
the  nature  of  a  public  guaranty  that  it  shall  at  all  times  and 
under  all  conditions  of  traffic,  growth  of  business,  errors  of  or 
efficiency  of  management^  and  sound  or  unsound  financial  policy, 
be  entitled  in  the  fixing  and  continuance  of  its  charges  against 
the  public  to  a  determined  return  (8  per  cent  here  claimed), 
including  interest  on  losses  from  less  than  that  return  to  date  of 
the  calculation.  Indeed,  there  is  a  suggestion  that,  instead  of 
simple  interest  upon  yearly  accruals,  there  should  be  allowed 
compound  interest  upon  such  yearly  accruals.     The  purjwse  of 

P.U.R.1916B. 


Digitized  by 


Google 


EDWARDS  V.  GLKN  TELErU.  CU.  963 

the  respoiiclent  in  showing  that  there  had  been  a  deficiency  of 
return  in  this  case  was  not  similar  to  the  usual  condition  where 
the  stockholders  have  failed  to  receive  any  substantial  return  on 
their  investment,  but  on  the  contrary  was  f  oar  the  purpose  of  show- 
ing that  the  company  had  not  received  a  sufficient  return  in  order 
to  enable  it  to  set  aside  a  proper  amount  annually  for  the  depre- 
ciation of  its  property. 

This  claim  for  deficiency  of  return  in  past  years  is  based  upon 
the  ruling  of  the  court  of  appeals  in  People  ex  rel.  Kings  County 
Lighting  Co.  v.  Willcox,  210  N.  Y.  479,  51  L.K.A.(N.S.)  1, 
104  N.  E.  911.  A  rate  of  return  upon  property  first  brought  in- 
to service  and  during  the  development  period  may  be  expected  to 
be  reasonably  low.  Protection  against  absolute  loss  during  such 
period  would  be  in  itself  a  reasonable  guaranty.  If  the  company 
received  a  fair  return  from  the  beginning  of  its  operations  and 
in  later  years  it  earned  more  than  a  fair  return  on  its  invest- 
ment, these  facts  must  be  taken  into  consideration  in  determin- 
ing whether  or  not  the  company  has  been  compensated  for  any 
deficiency  in  returns  during  its  early  years*  At  the  same  time, 
consideration  must  be  given  to  the  question  as  to  whether  or  not 
the  claimed  deficiency  in  early  years  was,  in  whole  or  in  part, 
due  to  errors  in  rate  making,  investment  in  unproductive  real 
estate  or  installation  of  facilities,  unprofitable  extensions  of  serv- 
ice, inexperienced  and  improvident  management,  errors  in  finan- 
cing, improper  accounting,  payment  of  unwarranted  dividends 
instead  of  setting  up  necessary  reserves,  and  other  conditions 
which  may  have  resulted  in  the  failure  of  the  company  to  earn 
"proper  returns  on  the  investment  in  the  early  years  of  its  opera- 
tions. 

[5]  When  the  respondent  began  its  development  in  the  year 

1900  it  took  such  steps  as  it  deemed  proper  to  obtain  permission 

to  do  business  in  tiie  cities  of  Johnstown  and  GHoversville.     It 

secured  a  franchise  in  the  city  of  Johnstown  on  February  5, 1900, 

which  was  approved  on  February  28,  1900,  which  restricted  the 

respondent  to  a  charge  of  $24  per  year  for  direct  line  business 

telephones  anS  $12  per  year  for  residence  direct  line  phones 

•within  a  radius  of  1  mile  from  the  exchange,  which  rates  were  to 

remain  in  force  during  the  first  five  years  of  the  (^rations  of 
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the  company  in  Johnstown.     The  subscribers  were  also  to  have 
free  service  with  Gloversville,  Fonda,  and  Fultonville. 

On  February  19, 1900,  the  respondent  also  obtained  a  franchise 
in  Gloversville  containing  the  same  conditions  as  to  rates  as  in 
Johnstown  except  that  the  restrictions  with  reference  to  the 
charges  which  were  to  be  made  were  to  continue  for  ten  years 
from  the  date  of  beginning  operations  in  Gloversville.  The  sub- 
scribers in  Gloversville  were  also  to  receive  free  service  to  the 
same  extent  as  in  Johnstown. 

These  rates,  it  will  be  noted,  are  very  materially  lower  than 
the  rates  which  were  being  charged  in  the  two  cities  at  the  time 
the  complaints  were  filed  herein,  and  it  must  be  conceded  by 
those  familiar  with  telephone  matters  that  those  rates  were  much 
less  than  the  respondent  should  have  charged  for  the  service  fur- 
nished. The  fact  is,  these  rates  were  given  for  tibe  purpose  of 
obtaining  the  business  of  a  competitor.  It  is  fair  to  assimie  that 
these  extremely  low  rates  continued  for  a  number  of  years.  We 
mention  this  now  as  it  will  be  referred  to  later  on  in  connection 
with  the  discussion  of  the  question  of  deficiency  of  return  and 
depreciation  on  the  property. 

The  respondent  operates  in  numerous  localities  and  through- 
out a  wide  territory,  largely  as  a  country  telephone  corporation. 
It  has  numerous  rural  lines  and  a  number  of  small  central  office 
districts  where  the  lists  of  subscribers  are  small.  There  was  prob- 
ably some  deficiency  of  profits  in  the  operations  in  the  outlying 
districts  in  earlier  years,  and  for  a  time  at  least  such  investment 
was  undoubtedly  less  productive  than  that  in  the  cities.  It  is 
very  likely  that  even  now  some  of  these  districts  are  not  very 
profitable  and  may  always  continue  to  be  so.  In  a  revenue  sense 
the  country  extensions  are  to  be  regarded  as  possible  profit  makers 
in  the  future  or  as  feeders  to  the  city  lines,  and  built  by  this 
company  to  occupy  adjacent  territory  or  generally  take  possession 
of  the  whole  telephone  field  in  that  section. 

Due  to  improper  methods  of  accounting,  there  has  been  failure 
to  maintain  a  proper  depreciation  reserve,  with  such  loss  to  the 
company  as  results  from  deferred  replacements  and  from  small 
resources  after  payment  of  large  dividends.  Deferred  full  main- 
tenance and  replacemenr  are  always  much  more  expensive  than 
immediate  full  maintenance  and  prompt  replacement  when  such 
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action  is  fairly  indicated.  This  made  the  financial  conditions 
always  rigid  instead  of  flexible,  and  left  the  company  more  or 
less  hard  up  while  its  stockholders  received  high  returns.  The 
company  was  imdoubtedly  prejudiced  because  its  managers  lacked 
experience  in  the  telephone  business.  This  is  emphasized  when 
it  is  considered  what  burdens  the  company  took  upon  itself  by 
the  acceptance  of  the  low  rates  provided  in  the  GloversviUe  and 
Johnstown  franchises. 

Here  we  have  the  antithesis  of  the  Kings  County  Case^  where 
deferred  dividends  and  early  losses  were  distinctly  indicated. 
In  the  present  case,  there  was  enough  income  during  the  whole 
sixteen  years,  1899  to  1914,  to  pay  interest  on  bonds  and  other 
interest  deductions  and  an  average  return  each  year  of  8.551  per 
cent  on  stock  sold  for  property  or  cash,  after  allowing  for  full 
depreciation  in  expenses. 

According  to  the  aecountants  of  die  Commission,  if  we  disre- 
gard return  on  stock  and  take  the  total  of  fixed  capital  plus  fair 
working  capital  for  each  year  1902  to  1913  inclusive,  and  an 
allowance  for  deficit  during  1899,  1900,  and  1901,  and  charge 
into  expenses  all  proper  depreciation  reserve,  it  gives  an  average 
return  for  each  and  every  year  of  5.55  per  cent  [Com.  Ex.  No.  4]. 

If  we  disregard  full  depreciation  and  take  into  account  only  the 
depreciation  which  was  actually  charged  into  expenses  by  respond- 
ent, using  respondent's  book  figures  to  reach  a  total  investment 
average  for  each  year,  including  working  capital,  and  divide  such 
total  investment  cumulated  into  the  cumulated  net  telephone 
earnings,  all  as  shown  in  respondent's  exhibit  No.  59,  we  have  an 
average  annual  return  on  the  total  investment  of  8.11  per  cent. 

The  total  investment  as  stated  by  respondent  for  1913  averaged 
for  the  year  $517,839,  and  the  net  telephone  revenue  for  the  same 
year  was  $35,497,  giving  a  return  for  that  year  of  6.^6  per  cent. 
In  that  year  respondent  charged  to  reserve  for  depreciation 
$2,949.95  more  than  is  estimated  should  have  been  charged  under 
the  depreciation  rates  used  by  our  division  of  capitalization. 
This  added  to  the  net  earnings  increased  them  to  $39,406,  and 
the  return  on  investment  for  that  year  to  8.03  per  cent,  including 
a  proper  diarge  for  depreciation  reserve. 

Of  the  total  investment  for  1913  so  stated  in  respondent's  ex- 
hibit No.  59,  namely,  $517,839,  the  sum  of  $200,000  is  repre- 
P.U.R.1916B. 


Digitized  by 


Google 


956  NEW  YORK  PUBLIC  SERVICE  COMMISSION. 

sented  by  borrowed  money,  whicb  is  evidenced  by  outstanding 
bonds  bearing  interest  at  the  rate  of  6  per  cent,  thus  making  a 
fixed  charge  of  $12,000  for  interest  After  deducting  the  bond 
interest  for  that  year,  there  remained  a  balance  of  net  income 
amounting  to  $26,447,  which  is  equivalent  to  8.31  per  c^it  on 
the  balance  of  the  investment  aggregating  $317,839,  but  this 
does  not  make  suflScient  provision  for  surplus  or  contingencies. 
We  have  given  much  space  in  this  opinion  to  the  matter  of  de- 
ficiency of  return  in  view  of  the  large  claim  insisted  upon  by  the 
respondent,  and  which  is  relied  upon  by  it  to  offset  the  estimated 
depreciation  of  the  property  as  determined  by  its  engineer  and  by 
our  engineer.  It  is  apparent  to  us  that  notwithstanding  respond- 
ent's claim,  this  company  would,  if  it  had  instituted  proper 
accounting  from  the  start  of  its  business  and  had  maintained 
suflScient  depreciation  reserve  instead  of  declaring  large  cash  and 
stock  dividends  and  so  crippling  its  surplus,  be  in  the  position 
to-day  of  having  kept  up  its  property  or  fully  providing  therefor. 
It  might,  also,  by  the  use  of  that  depreciation  reserve  immediately 
as  occasions  arose  have  been  able  to  eflteot  such  economies  in  its 
operations  as  would  have  given  it  more  than  6  per  cent,  and  prob- 
ably more  than  7  per  cent,  upon  all  of  its  investment.  Particular- 
ly is  this  true  if  the  company  had  charged  proper  rates  in  the 
early  years  of  its  operations.  Eespcmdent's  main  and  probably 
sole  basis  for  claimed  deficiency  of  return  is  based  upon  the  extent 
to  which  it  has  permitted  its  property  to  depreciate  and  the  low 
rates  in  force  during  the  early  years  of  its  opearations.  It  does 
not  rest  upon  full  maintenance  of  the  property,  including  a 
depreciation  reserve  and  a  showing  of  actual  losses,  despite  good 
management  in  investment,  financing,  and  operation.  It  does 
rest  upon  its  confessed  errors  in  the  past  It  is  beyond  the 
power  of  Human  computation  to  ascertain  upon  any  liieory  what, 
if  any,  losses  it  would  have  been  subjected  to  if  it  had  not  made 
such  mistakes.  Moreover,  respondent's  figures  are  not  confined 
to  Johnstown  and  Gloversville,  its  profitable  territory  of  dense 
operation,  but  they  cover  its  entire  investment  and  field,  and  its 
claim  involves  allowance  of  an  8  per  cent  return  for  each  year  of 
its  operation  with  interest  on  deferred  returns  at  that  rate  upon 
its  investment  in  liA  sparsely  settled  territory  for  aU  of  that  time 
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as  well  as  upon  that  which  relates  to  Johnstown  and  Glorers- 
ville. 

[6]  It  is  further  to  be  considered  that  a  fair  return  on  prop- 
erty during  its  construction  and  extension  period,  which  involves 
a  waiting  investment,  may  well  be  less  as  to  the  rate  of  return 
than  the  fair  return  upon  the  property  to  be  estimated  after  that 
period  has  fully  passed  and  the  operations  as  well  as  the  construc- 
tion have  become  substantially  fixed.  We  have  endeavored  to  set 
forth  some  of  the  view  points  upon  this  question  of  deficiency  of 
return,  and  our  conclusion  is,  giving  fair  weight  to  all  of  the 
various  elements,  that  respondent's  claim  for  deficiency  of  return 
is  untenable,  and  should  not  be  allowed;  but  that,  on  the  other 
hand,  we  should  make  such  allowance  as  will  be  fair,  taking  into 
consideration  all  the  facts  in  the  case. 

[7]  For  the  purpose  of  enabling  us  to  determine  what,  if  any, 
allowance  should  be  made  for  the  deficiency  in  return,  we  have 
given  considerable  thought  to  llie  amount  which  the  company 
claims  should  have  been  set  up  as  a  depreciation  reserve  since 
the  year  1900.  This  is  set  forth  in  the  respondent's  exhibit  No. 
61,  which  we  set  forth  in  full.  It  is  not  to  be  understood  that  the 
Commission  is  now  deciding  that  this  is  the  correct  method  of 
determining  the  depreciation  upon  the  property  of  the  respondent 

EXHIBIT  NO.  61. 

Assuming  10.5  per  cent  of  the  average  plant  in  service   (book  value)   each 
«    year  as  a  lair  charge  for  all  maintenance,  including  depreciation,  the  fol- 
lowing table  shows  the  shortage  for  the  full  period  of  the  company^p 
operaBons : 


Year 

plant 

10.5^ 

Aistaal 

maintenance 

cha^Ket 

Aoomed 

depreciation 

onprovided  for 

1961 

$79,801 
183.616 
228.271 
256.^ 

29i;777 
291^1 
811.206 
88^440 
867.601 
408.484 
454.214 
614.159 
534.418 

it  Id  reserve  for 

$8,379 
W.270 
28.448 
26.902 
29.721 
80.687 
88.871 
32.677 
88.687 
88.598 
42.866 
47.692 
68J»7 
56.118 

$1,886 

8.918 

5.801 

7.384 
10.388 
17.177 
26.126 
19.959 
88,097 
88,872 
84.568 
44.165 
53.494. 
57.788  (estimated) 

$  6.498 

1902 

16.862 

imv 

18142 

ISM 

19,518 
19  885 

1906 

1906 

18,460 
10'746 

190r7 

1908 

12,718 

1909 

2,520 

1910 

4,726 

1911 

7797 

1912 

8.527 

1913    

498 

19M 

1  670 

Estimated  amoiu 

1              $476,192 
accrued  depreci 

$848,076 
atioB  December  81, 1914. . 

$128,116 
35.000 

Total  accrued  depreciation. 


$163,116 
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[8]  From  this  it  will  be  noted  that  the  estimated  amount  which 
the  company  claims  it  should  have  set  aside  out  of  earnings,  in- 
cluding depreciation  from  1901  to  1908  inclusive,  is  $201,900, 
and  that  the  actual  maintenance  charges  during  that  period  were 
$86,137,  leaving  accrued  depreciation  unprovided  for  amount- 
ing to  $115,763.  During  this  same  period  the  company  declared 
dividends  aggregating  $132,920,  of  which  $41,070  was  paid  in 
cash  and  $91,850  in  stock  [Ex.  No.  29].  It  is  therefore  very 
apparent  that  the  company,  instead  of  providing  for  a  proper  de- 
preciation reserve,  paid  out  dividends  in  cash  and  stock  to  an 
amount  far  in  excess  of  the  depreciation  reserve  for  which  pro- 
vision should  have  been  made.  The  directors  should  first  have 
provided  out  of  the  earnings  of  the  company  for  proper  reserves, 
and  then,  if  the  earnings  justified  them  in  so  doing,  dividends 
could  have  been  declared  out  of  the  surplus.  The  fact  that  after 
the  dividends  were  paid,  even  thou^  the  rate  was  not  excessive, 
there  was  nothing  left  for  a  reserve,  is  considered  by  the  Commis- 
sion as  being  conclusive  evidence  that  the  rates  of  the  respondent 
in  the  years  in  question  were  not  sufficient  to  give  a  fair  return 
on  the  investment  and  at  the  same  time  provide  for  proper  de- 
preciation reserves.  During  those  years  the  company  also  paid 
out  a  large  amount  for  secondhand  equipment,  on  which  the  de- 
preciation accrued  much  faster  than  on  new  equipment.  It  must 
also  be  remembered  that  during  this  period  the  rates  were  fixed 
by  the  company  without  any  interference  oa  the  part  of  a  regula-. 
tory  body,  and  that  there  was  nothing  to  prevent  the  company 
from  fixing  rates  which  would  give  a  proper  return  upon  the 
value  of  the  property  employed  in  the  public  service* 

We  have  considered  that  it  would  be  fair  to  take  the  years 
from  1901  to  1908  inclusive  for  the  purpose  of  discussing  this 
matter  of  deficiency  in  depreciation  reserve,  because  those  are 
apparently  the  years  during  which  the  company  earned  in- 
sufficient returns  due  principally  to  its  low  rates.  Beginning 
with  the  year  1909,  it  is  apparent  that  the  company  realized  that 
it  was  not  properly  husbanding  its  resources,  because  it  then 
commenced  to  set  up  a  substantial  amount  for  a  depreciation 
reserve  and  continued  so  to  do  each  year  down  to  and  including 
the  year  1914.     During  the  same  period  it  also  made  increases 

in  its  rates.     Notwithstanding  this  was  done,  the  company  still 
P.U.R.1916B. 
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claims  a  deficiency  in  the  amount  set  up  for  this  reserve  during  the 
years  1909  to  1914  amounting  to  $12,363  [Ex.  No.  61].  We  do 
not  think  that  the  public  ought  now  to  be  penalized  for  the  errors 
of  the  management  during  the  years  1901  to  1908  inclusive,  in 
paying  out  all  of  the  surplus  earnings  in  the  form  of  cash  and 
stock  dividends,  instead  of  setting  up  proper  reserves.  This  is 
one  of  the  cases  where  the  stockholders  have  attempted  during 
those  years  to  get  a  substantial  return  on  their  investment  re- 
gardless of  the  future  welfare  of  the  corporation. 

During  the  period  last  mentioned  the  company  issued  $100,000 
of  6  per  cent  bonds,  on  which  interest  was  paid  r^ularly,  so  that 
returns  were  actually  paid  to  the  stockholders  upon  an  amount 
considerably  in  excess  of  their  actual  investment  in  the  property. 
For  the  reasons  herein  set  forth,  we  are  of  the  opinion  that  no 
allowance  should  be  made  in  this  case  for  the  claimed  deficiency 
in  earnings  for  the  purpose  of  providing  for  depreciation  during 
the  years  1901  to  1908  inclusive,  amounting  to  $115,763.  The 
company  has  admitted,  and  in  fact  claims,  that  it  should  have  a 
depreciation  reserve  of  this  amount  for  the  years  in  question. 
Upon  that  basis,  it  seems  fair  that  the  stockholders  should  eventu- 
ally provide  for  this  deficiency  rather  than  the  public  This  can 
be  done  in  any  way  which  may  suit  the  stockholders,  either  by 
contributing  new  capital  for  replacements  or  by  decreasing  their 
rate  of  dividends  for  a  period  of  years  and  devoting  a  portion  of 
the  surplus  earnings  toward  the  creation  of  this  reserve.  In  view 
of  the  past  history  of  the  company,  it  would  not  seem  as  though 
this  was  an  unreasonable  thing  to  expect  of  the  stockholders,  or 
that  they  would  be  unfairly  treated  by  requiring  this  to  be  done. 
There  probably  should  be  allowed  in  this  rate  case,  however,  the 
claimed  allowance  of  deficiency  of  return  ncicessary  to  provide 
for  depreciation  during  the  years  1909  to  1914  inclusive.  This 
amounts  to  $12,353. 

[9]  An  effort  was  made  by  the  respondent  to  show  that  it  was 
entitled  to  an  allowance  of  $35,000  for  intangibles  representing 
organization  and  promotion,  and  that  it  should  be  permitted  to 
earn  a  return  on  this  amount. 

The  brief  of  the  respondent  deals  with  this  matter  at  some 

length,  but  we  are  not  convinced^ from  the  arguments  therein 

set  forth  or  from  the  cases  therein  cited  in  support  of  such  argu- 
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mcait.tbat  the  present  situation  is  one  which  justifies  this  Commis- 
sion in  making  any  allowance  for  promotion.  In  fact^  the  evi- 
dence points  directly  to  the  contrary,  because  nothing  that  was 
brought  out  before  the  Commission  indicated  that  the  promotion 
of  the  ccHnpany  was  of  any  real  value  to  it,  as  the  rates  which  the 
promoters  put  into  effect  were  not  enough  to  p^r  a  iproipeT  return 
on  the  investment  Everything  in  the  way  of  promotion  was  done 
by  the  people  who  were  most  interested  in  the  property,  namely, 
its  stockholders,  who  undoubtedly  started  out  in  the  enterprise 
with  the  expectation  of  making  soma  substantial  profit  thereby. 
They  have  received  a  very  substantial  return  on  their  investment 
during  all  of  the  years  since  1900,  and  yet  they  neglected  to  pro- 
vide for  the  time  when  their  property  will  require  large  renewals. 
In  view  of  this  fact  it  seems  to  us  that  this  Commission  would  be 
severely  criticized  if  it  attempted  to  make  any  allowance  for  pro- 
motion, and  we  believe  that  upon  mature  reflection  the  respondent 
will  be  inclined  to  agree  with  this  view  of  the  Commission. 

It  is  not  a  situation  where  people  who  were  not  financially  in- 
terested put  in  their  time  and  money  for  the  purpose  of  develop- 
ing an  enterprise  against  tremendous  odds,  and  made  a  pro- 
nounced success.  Itfothing  connected  with  the  development  of  this 
organization  shows  that  it  derived  any  substantial  benefit  from  the 
manner  in  whieh  it  was  pronK>ted,  and  so  far  as  the  financial  part 
is  concealed,  it  appears  in  the  evidence  that  the  company  paid 
good  rates  of  interest  on  all  of  the  money  which  it  borrowed  from 
others  to  put  into  the  enterprise.  There  is  no  evidence  that,  by 
reason  of  the  ingenuity  and  ability  of  its  promoters,  large  savings 
were  effected,  in  the  sale  of  securities  or  in  the  borrowing  of 
money.  We  therefore  concbule  that  the  company  is  not  entitled 
to  an  allowance  for  promotion  expenses  as  claimed  by  it 

[10,  11]  We  believe  that  the  whole  matter  has  now  been 
sufficiently  discussed,  so  that  we  can  consider  the  amount  which 
properly  represents  the  actual  investment  of  the  respondent  now 
in  use  for  the  public  service.  In  dealing  with  this  question  of 
return,  we  should  bear  in  mind  the  provisions  of  §  97  of  the 
Public  Service  Commissions  law,  which  authorizes  the  Commis- 
sion to  fix  just  and  reasonable  rates,  chaises,  and  rentals,  having 
due  regard  to  a  reasonable  average  return  upon  the  value  of  the 

property  actually  used  in  the  public  service  and  of  the  necessity 
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of  making  reservations  out  of  income  for  surplus  and  contingen- 
cies. Assuming  that  the  respondent  is  entitled  to  an  8  per  cent 
return  on  its  investment  from  the  year  1899,  when  it  was  first  or- 
ganized, then  there  is  a  claimed  deficiency  of  return  on  investment 
which  at  the  end  of  1914  aggregated  $1,450  [Ex,  No.  61].  Our 
division  of  capitalization  does  not  agree  with  this  contention, 
but  on  the  other  hand  it  admits  that  the  respondent  is  entitled 
to  an  allowance  of  $1,963  to  cover  the  deficit  during  construction 
[Com.  Ex.  No.  2],  When  considering  the  estimated  amoimt  of 
depreciation  which  should  have  been  set  up  as  a  reserve  on  the 
company's  books  [Ex.  No.  61],  we  note  that  in  this  same  exhibit 
the  company  claims  that  its  investment  as  shown  by  the  books 
as  of  December  31,  1914,  was  $570,645.  If  to  this  we  add 
$1,963  for  deficit  during  construction,  and  $12,353  for  depre- 
ciation unprovided  for,  we  have  a  total  amount  of  $684,961 
properly  representing  the  amount  of  the  investment  of  the  com- 
pany upon  which  it  should  have  a  return.  On  the  other  hand,  if 
we  accept  the  figures  of  the  respondent  showing  an  estimated  re- 
placement cost  of  $706,713  as  of  June  30,  1914,  and  eliminate 
the  estimated  amount  claimed  for  depreciation  of  $172,817,  and 
then  allow  the  amounts  above  referred  to  for  deficit  during  con- 
struction and  for  depreciation  unprovided  for,  and  an  additional 
sum  of  $36,000  for  working  capital,  which  seems  to  foe  reasonable, 
we  have  an  investment  on  which  the  company  should  be  permitted 
to  earn  a  return  amounting  to  $583,212. 

We  present  the  matter  in  this  way  to  show  how  closdy  the 
figures  actually  come  when  considering  the  subject  from  the 
standpoint  of  the  company  as  >\(  U  as  that  of  the  Commission. 
There  was  a  oonsiderable  difference  of  opinion  between  the 
accountants  of  the  respondent  and  the  accountants  of  the  Com* 
naission  relative  to  letuma  on  inveetment;  and,  in  order  that 
the  matter  may  be  set  fortli  a  little  more  clearly,  we  have  segre- 
gated the  figures  from  acMoae  of  the  exhibits  in  the  case  and  present 

them  herewith  in  the  form  of  earnings  and  expenses  for  the  years 
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1913  and  1914,  also  the  company's  revised  figures  for  the  year 
1913. 


Respondent's 

accountants 

Ex.  No.  W.  28.  62 

Oommlssion'ft 
accountant's 
Com.  Ex.  2 

• 

1918 

19U 

1918 

19M 

Av^rn^  ftnmMl  fnTMtnifaii 

•617.889 

I07O,M0 

$491,132 

$650,477 

Total  op6rfttl]iK  wvesMB 

«Ur7.065 
181.568 

$179,426 
146.880 

$167,899 
127.982 

$179,206 

Total  operattnff  expenses,  inclndlDi?  taxes. . . 

187.803 

Return  on  inyestment 

$85,497 
6.8* 

$82,546 
5.7* 

$89,407 

ao3* 

$41.96S 

7.63^ 

1918 
Revised  fixed  capital,  inoludlnff  working  capital.  Ex.26 $680,490 

Total  operating  revenue.  Ex.  26 $167,06^ 

Total  operating  expenses,  including  taxes l'/7.705 

$39,360 
6.76* 


Return  on  investment. , 


The  revised  figures  were  obtained  by  charging  against  fixed 
capital  accounts  certain  items  of  expense  which  the  respondent 
claims  are  properly  chargeable  against  capital  account,  and  mak- 
ing certain  adjusting  entries.  The  total  increases  to  the  fixed 
capital  account  which  were  made  in  this  way  aggregate  $28,377.- 
75.  If  we  allowed  these  adjustments  as  claimed  by  the  respond* 
ent,  it  would  not  materially  change  the  results,  but  we  do  not  at- 
tempt to  decide  at  this  time  whether  all  or  any  portion  of  this 
amount  should  properly  be  allowed.  The  returns  on  the  invest- 
ment for  the  year  1914  as  shown  by  the  respondent  are  not  in  ac- 
cord with  the  views  of  the  accountants  of  the  Commission,  for 
the  reason  that  they  claim  that  the  company  has  set  up  as  a  depre- 
ciation accrual  an  amount  much  larger  than  is  justified  by  the 
testimony  of  the  respondent's  witnesses.  We  believe  that  this 
criticism  is  to  some  extent  true ;  and  if  the  views  of  the  Commis- 
sion's accountants  were  to  prevail,  the  result  would  be  that  the 
action  of  the  company  in  setting  up  an  excessive  accrual  would 
materially  affect  the  returns  on  the  investment  While  we  do 
not  attempt  to  criticize  the  operating  expenses  of  the  respondent, 
yet  it  is  worthy  of  note  that  in  the  years  1909,  1913,  and  1914 
the  increase  in  operating  revenue  was  considerably  less  than  the 
increase  in  operating  expenses,  and  that  during  the  year  1912  the 
increase  in  operating  expenses  practically  amounted  to  as  much 
as  the  increase  in  operating  revenue.  The  increased  expenses 
seemed  to  be  principally  due  to  the  making  of  the  provision  for  a 
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depreciation  reserve,  but  there  was  also  some  increase  in  the  traflSc 
and  commercial  departments.  It  is  possible  that  these  operating 
expenses  may  be  somewhat  reduced,  and,  if  so,  then  the  company 
will  have  more  money  applicable  to  the  payment  of  interest  and 
dividends  and  to  provide  for  contingencies  and  surplus.  It  may 
also  be  that  the  company  will  find  that  it  is  too  liberal  in  the 
amount  w^hich  it  sets  up  for  a  depreciation  reserve,  in  which 
event  the  operating  income  will  also  be  increased. 

[12]  We  hardly  feel  that  the  company  is  justified  in  charging 
up  to  its  operating  expenses  in  one  or  two  years  the  expenses  in- 
curred in  a  rate  case.  These  are  extraordinary  expenses,  and 
ought  to  be  spread  over  a  period  so  that  the  earnings  of  the  com- 
pany available  for  interest,  dividends,  and  contingencies  would 
not  be  unduly  affected. 

We  have  summarized  some  of  the  figures  which  were  set  forth 
in  the  exhibits  in  this  case  in  order  to  show  how  we  have  arrived 
at  the  value  of  the  company's  property  in  the  public  service,  as 
follows : 


Wolverton's 
estimate 

Oommission's 
engineer 

Average 

ReproductloD  value  June  1, 1913.  exclusive  of 
overhead  costs 

1574.782 
82.742 

•668,672 
84,350 

•566,727 

Overhead  costs       > 

83  550 

Depreciation • 

•667.624 
172.817 

•648.081 
210.540 

•650.277 
191  679* 

Net  additions  6/1/13  to  6/30/14  after  ad- 
Jnstments  [Ex.  Nos.  21,  851 

•484.707 
48.189 

•482.491 
48.189 

•468,598; 
48,189 

Workinjf  captlal 

•582.896 
86,000 
12.853 
1.968 

•480.680 
88.000 
12,868 
1.968- 

•506,787 
86  000) 

Depreciation  unprovided  for 

12,353. 

Deficit  during  construction 

1.96$^ 

•688.212 

•680.996 

•657.10? 

Averace 

1914  as  per 

company's 

books 

Average 

1914  as  per 

Commission'^ 

accountants 

Fixed  capital 

•684,412 
86.282 

•618  009 

Working  capltol -.,...................,.*  r  r 

35.504 
1,968 

DeflciBDcy  of  return  189^1914  [Ex.  No.  61] 

•670^644 
164.666 

•650,476 

Deflcleney  of  return  1899-1914  with  simple  Interest 

166,32(^ 

•785.210 
163.116 

ri3,796- 
118  278- 

•672,094 

8505.518 
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It  will  be  noted  that  the  average  of  the  valuations  as  determined 
by  the  Commission's  engineer  and  the  engineer  of  the  company 
is  $557,103.  If  to  this  we  should  add  the  sum  of  $28,377,  whidi 
the  company  claims  should  be  charged  to  fixed  capital,  then  the 
average  would  be  $585,480. 

On  the  other  hand,  if  we  take  the  company's  book  figures  with 
the  estimated  deficiency  of  return  and  deduct  the  estimated 
accrued  depreciation,  the  value  of  the  propwty  remaining  in  the 
public  service  is  $572,097.  In  like  manner,  if  we  take  the  figures 
of  the  Commission's  accountants  and  make  an  allowance  of 
$163,320  for  deficiency  of  return  with  interest,  and  then  deduct 
the  amount  of  $118,278  for  accrued  depreciation,  which  it  is 
estimated  woxild  be  the  correct  amoimt  after  making  proper  al- 
lowances for  depreciation  during  each  year  of  the  company's 
operations,  we  have  the  sum  of  $595,518  as  representing  the 
value  of  the  property  in  the  public  service.  The  average  of 
these  two  amounts  is  $583,806.  We  must  make  due  allowance 
for  the  fact  that  the  company's  estimates  may  be  too  high  and 
those  of  the  Commission's  representatives  may  be  too  low^,  and 
we  should  see  to  it  that  the  valuation  placed  upon  the  company's 
property  by  this  Commission  is  fair  and  impartial  as  between  the 
company  and  the  public. 

Therefore,  from  the  facts  which  have  been  pre&ented  to  us, 
we  find  that  for  the  purposes  of  this  case  the  value  of  the  respond- 
ent's  property  actually  used  in  the  public  service  as  of  June  30, 
1914,  is  the  sum  of  $584,961.  We  should  therefore  attempt  to 
^  just  and  reasonable  rates,  charges,  and  rentals  which  will  pro- 
vide a  reasonable  average  return  upon  this  valuation. 

[18^  14]  The  following  tabulation  of  figures  relating  to  1914 
shows  that  the  company  did  not  earn  more  than  a  fair  return  on 
its  investment  in  that  year,  even  after  the  increase  in  rates  com- 
plained of. 

Total  operating  revenue,  estimated  [Ex.  No.  62]   $179,426 

Revenue  deducfions  as  determined  \^  Commission's  account- 
ants, exclusive  of  depreciation  [Com.  Ex.  No.  2]   $107,962 

Depreciation  based  on  o.S  per  eent  of  the  total  value  of  the 
property  employed  in  the  pubUc  service 30,996 

Total  revenue  deductions 13S,958 

Income  available  for  interest  and  dividends  $40,468 

Return  on  investment   6.75% 
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Tliis  return  would  enable  the  company  to  pay  8  per  cent  on 
ontstaiiding  capital  stock  which  aggregates  $300,000,  after  pay- 
ing 6  per  cent  interest  on  its  outstanding  $200,000  of  bonds,  and 
still  leave  a  substantial  amount  for  surplus  and  contingencies. 
In  yiew  of  this  showing,  we  believe  that  the  company  was  justified 
in  attempting  to  obtain  more  revenue  by  increasing  its  rates  in 
Johnstown  and  Gloversville. 

[15]  At  this  point  we  must  consider  whether  or  not  the  intro- 
duction of  a  toll  charge  between  the  cities  of  Johnstown  and 
Gloversville  is  a  proper  method  of  increasing  the  revenue  of  the 
company.  The  record  in  this  case  shows  that  the  trunk  lines  be- 
tween the  two  cities  were  tremendously  burdened  with  traffic 
prior  to  the  time  the  toll  charge  was  placed  in  effect,  and  that 
since  that  time  the  intercity  traffic  is  only  about  13.5  per  cent  of 
what  it  was  prior  thereto,  thus  indicating  that  tiiiere  was  probably 
a  great  deal  of  unnecessary  traffic  between  the  cities.  The  prin- 
cipal effect  of  the  toll  charge  has  been  to  regulate  the  traffic  be- 
tween the  cities  and  prevent  the  company  from  being  xmneces- 
sarily  burdened  with  business  for  which  it  is  not  properly 
remunerated,  and  which  would  require  increased  capital  expend- 
itures without  any  additional  return.  The  increase  in  revenue 
from  the  toll  charge  is  small.  Therefore,  considering  this  toll 
charge  as  a  means  of  regulating  the  traffic  rather  than  as  a  revenue 
producer  solely,  we  believe  that  it  is  justified. 

If  this  practice  is  continued,  then  a  readjustment  of  the  rates 
is  necessary  in  Johnstown  and  Gloversville,  in  view  of  the  dis- 
parity between  the  two  places  in  the  service  which  will  be  afforded 
the  subscribers  in  each  community  if  the  toll  rate  is  continued  in 
effect.  As  a  step  in  this  direction,  we  believe  that  the  charge  of 
$48  per  annum  for  direct  line  business  phones  in  Gloversville  is 
justified.  There  should  also  be  added  to  the  schedule  of  the  re- 
spondent in  Gloversville  a  two-party  line  business  rate  at  $42  per 
annimi,  and  a  similar  service  should  be  given  in  Johnstown  at  $36 
per  annum. 

The  other  new  rates  which  were  put  into  effect  by  the  respond- 
end  may  or  may  not  be  the  proper  ones  for  the  service  rendered. 
They  are  practically  new  and  untried,  and  there  is  much  doubt 
as  to  whether  or  not  they  are  sound  and  rest  upon  a  proper  foun- 
dation.    We  are  inclined  to  believe  from  our  consideration  of 
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this  case  that  they  are  merely  temporary,  and  were  intended  as  a 
makeshift  until  such  time  as  a  schedule  of  rates  could  be  pre- 
pared for  this  particular  service  which  could  be  thoroughly 
explained  and  justified. 

The  situation  is  one  where  the  subscribers  in  Johnstown  who 
have  no  occasion  to  use  the  service  in  Gloversville  ought  not  to  be 
obliged  to  pay  a  rate  higher  than  is  commensurate  for  service  in 
the  Johnstown  area.  The  same  is  true  of  the  Gloversville  sub- 
scriber. On  the  other  hand,  the  subscriber  in  one  city  who  re- 
quires service  in  the  other  ought  to  pay  a  rate  sufficient  to  cover 
that  service.  Other  subscribers  who  do  not  require  such  service 
ought  not  to  be  called  upon  to  pay  more  for  their  service  so  as  to 
enable  other  subscribers  who  require  service  in  both  cities  to  have 
it  at  the  same  price  as  that  paid  for  service  in  one  city.  We  con- 
sider that  the  situation  is  one  which  requires  most  careful  study 
so  that  a  schedule  of  rates  may  be  prepared  which  will  be  bene- 
ficial to  all  the  subscribers  of  the  respondent  and  yet  not  prejudi- 
cial to  the  company.  It  may  be  that  a  further  study  of  the 
situation  will  convince  all  the  parties  that  the  present  rate  sched- 
ules are  not  the  proper  ones,  and  that  others  can  be  adopted  which 
will  give  far  greater  satisfaction.  Possibly  it  may  be  determined 
'  that  Johnstown  and  Gloversville  ought  to  be  considered  as  one  area 
as  heretofore,  and  a  message  rate  service  provided  for  therein  so 
that  each  subscriber  will  then  pay  only  for  the  service  he  actually 
receives  regardless  of  how  much  his  neighbor  may  use  the  tele- 
phone. If  this  should  be  the  solution  of  the  problem  as  finally 
worked  out,  then  of  course  the  toll  charge  between  the  cities 
would  be  discontinued  as  well  as  some  of  the  other  rates  which 
were  the  subject  of  complaint  It  is  our  belief  that  the  situation 
warrants  the  consideration  we  have  indicated,  and  that  it  should 
receive  full  attention  at  the  hands  of  all  the  interested  parties. 

It  must  be  borne  in  mind  that  in  order  to  give  proper  and  sat- 
isfactory service  a  company  must  receive  sufficient  revenue  to 
meet  the  demands  made  upon  it.  If  it  fails  in  this  respect,  some- 
one must  suffer;  it  may  be  the  stockholders  and  it  may  be  the 
public.  This  should  not  be  the  case.  Both  should  be  properly 
provided  for, — ^the  public  by  having  good  service,  and  the  stock- 
holder by  having  a  fair  return  upon  his  investment  To  meet  this 
situation  the  company  should  obtain  sufficient  revenue  to  conipen- 
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sate  it  for  the  service  it  is  required  to  give  and  for  the  use  of  its 
property.  It  is  only  in  this  way  that  the  connnunity  can  have  a 
prosperous  public  service  company  in  its  midst,  which  is  always 
much  more  to  be  desired  than  one  which  is  continually  in  finan- 
cial difficulties.  Continuing  this  argument  further,  it  must  also 
be  borne  in  mind  that  public  service  corporations  continually 
require  new  capital  to  take  care  of  the  increase  in  their  business 
and  to  enable  them  to  take  advantage  of  all  improvements  which 
may  be  secured  to  enable  ihem  to  better  their  service  to  the  pub- 
lic. The  improvement  in  s-^rvice  is  compulsory  and  made  nec- 
essary by  the  demands  of  the  public,  which  are  becoming  more 
and  more  exacting  as  time  goes  on.  Unless  the  company  is  able 
to  earn  a  reasonable  return  on  its  permanent  investment  and  also 
upon  the  new  capital  which  it  requires,  there  will  be  no  induce- 
ment for  the  stockholders  to  increase  their  investment  in  the  com- 
pany, and  when  this  happens  the  financial  burdens  of  the  company 
commence  to  be  onerous  because  of  the  fact  that  those  vitally  in- 
terested in  the  enterprise  hesitate  to  support  it  with  their  finan- 
cial assistance.  Such  a  situation  can  very  readily  develop  when 
there  is  not  a  clear  and  full  understanding  of  the  real  financial 
needs  of  a  corporation.  It  is  far  better  for  the  community  to 
yield  a  slightly  larger  return  to  the  company  than  it  may  be 
exactly  entitled  to  in  order  that  it  may  remain  prosperous  and 
furnish  the  service  which  the  public  should  have  and  be  a  credit 
to  that  community,  rather  than  to  have  a  corporation  in  financial 
distress  because  those  whom  it  serves  are  unwilling  to  allow  it  to 
have  a  liberal  remuneration  for  its  service,  and  at  the  same  time 
also  make  those  who  have  invested  their  money  in  the  public  serv- 
ice suffer  for  their  temerity  in  so  doing. 

The  relief  which  was  sought  in  the  complaints  was  the  resto- 
ration of  the  original  schedule  of  rates ;  and,  on  the  hearings,  the 
contention  ojf  the  complainants  centered  almost  entirely  upon  the 
question  of  the  propriety  and  justification  of  the  toll  charge  be- 
tween Johnstown  and  Gloversville.  The  evidence  introduced  by 
the  respondent  demonstrated  to  our  satisfaction  that  we  would  not 
be  justified  in  requiring  an  abolition  of  the  toll  charge  and  the 
restoration  of  the  schedule  which  existed  prior  to  February  1, 
1914.  In  addition  to  this,  the  complainants  failed  to  prove  that 
the  toll  charge  is  unjust  and  unreasonable.     We  are  therefore 
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unable  to  grant  the  relief  asked  by  the  complainants,  and  an  order 
should  be  entered  dismissing  the  complaints. 

We  feel  that  it  is  incumbent  upon  us,  however,  to  call  the  at- 
tention of  the  respondent  to  the  fact  that  under  the  existing  con- 
ditions we  do  not  consider  that  the  preset  schedule  of  rates  in 
Johnstown  and  GloversviUe  meets  the  requirements  there.  The 
Commission  having  now  determined  the  valuation  of  the  com- 
pany's property  as  of  June  30,  1914,  a  schedule  of  rates  which 
will  properly  take  care  of  the  situation  in  these  two  cities  ought 
to  be  worked  out  without  much  difficulty.  The  order  in  this  case, 
therefore,  should  provide  that  the  respondent  shall  inmiediately 
prepare  a  new  schedule  of  rates  for  the  Johnstown  and  Glovers- 
viUe areas  which  will  more  nearly  meet  the  situation  which  exists 
in  those  communities,  and  submit  the  same  to  this  Commission 
for  its  examination  and  approval  within  sixty  days  from  the 
date  of  the  entry  of  the  order  herein.  When  such  schedule  or 
modification  thereof  shall  have  been  approved  by  the  Commission, 
the  rates  therein  provided  should  remain  in  force  for  a  period  of 
not  less  than  three  years  unless  otherwise  modified  by  an  order 
of  this  Commission. 

All  concur. 


NEW  JERSETF  BOARD   OP  PUBMO  tTTIIilTY   OOMMTSSIONEIR8. 

BOARD  OF  CHOSEN  PREBHOLDEBS  OP  MIDDLESEX 

COUNTY 

V. 

DELAWARE  &  RARITAN  CANAL  COMPANY  et  aL 

Ccm/misHona'^ Jurisdiction'^ Enforcement  of  statutory  duties* 

1.  The  New  Jersey  Ck>miiii88ion  will  not  hesitate  to  direct  a  public 
utility  to  comply  with  the  law  of  the  state  and  to  conform  to  its  duties, 
but  it  will  not  assume  jurisdiction  in  a  doubtful  case. 

Bridges -^Dutp  to  maint4M4n^  Prescriptive  right  ^Bffeet  of  ownenf 
custotn  uHth  respect  to  repairs, 

2.  A  long-continued  course  of  conduct  on  the  part  of  a  board  of 
chosen  freeholders  in  the  repair  and  maintenance  of  a  bridge  does  not 
raise  a  prescriptive  right  on  the  part  of  another  to  the  continuance  of 
such  maintenance,  but  may  be  taken  as  evidence  of  the  view  of  the 
board  as  to  its  rights  and  duties  with  respect  thereto. 

P.U.R.1916B. 


Digitized  by 


Google 


BD.  CHOSEN  FREEHOLDERS  v.  DELAWARE  &  R.  C.  GO.       909 

Bridges -^  Structure  crossing  river  and  canal '^  Duty  to  maintain, 

3.  The  mere  fact  that  a  river  highway  bridge  owned  by  a  county 
also  spans  a  canal  does  not  establish  an  obligation  on  the  part  of  the 
owner  of  the  latter  water  way  to  maintain  that  portion  of  the  bridge 
which  crosses  it, 

Mvidende -^  Burden  of  proof '^  Duty  to  maintain  bridge* 

4.  The  burden  of  proof  as  to  the  duty  of  the  owner  of  a  canal  to 
maintain  that  portion  of  a  river  highway  bridge  which  spans  it  is  upon 
the  owner  of  the  bridge  who  seeks  to  establish  such  obligation. 

[February  1,  1916.] 

Application  for  an  order  requiring  the  Delaware  &  Raritan 
Canal  Company  and  its  successor,  the  Pennsylvania  Railroad 
Company,  to  repair  and  maintain  that  portion  of  a  river  high- 
way bridge  which  spans  such  canal  at  the  foot  of  Albany  street 
in  the  city  of  if ew  Brunswick.  It  appearing  that,  although  the 
charter  of  the  canal  company  provided  that  it  should  maintain 
good  and  sufficient  bridges  where  any  public  highway  crosses  the 
canal,  the  bridge  was  built  by  a  toll-bridge  company  over  a 
natural  stream  under  charter  requirement  to  maintain  the  same, 
that  the  canal  was  built  later  under  a  portion  of  the  bridge  and 
solely  within  the  boundaries  of  the  stream,  that  the  bridge  com- 
pany later  transferred  its  right  to  the  canal  company,  and  that 
the  county  condemned  the  bridge  and  franchise  under  Public 
Laws  of  1872  and  1877,  which  provided  for  the  purchase  or 
condemnation  of  the  bridge  and  the  exclusive  franchise  to  main- 
tain the  bridge*  The  petition  was  dismissed  on  the  ground  that 
the  petitioner  had  failed  to  sustain  the  burden  of  proof  of  estab- 
lishing any  duty  on  the  part  of  the  owner  of  the  canal  to  main- 
tain any  portion  of  the  bridge. 

Appearances :  Geoi^e  L.  Burton  for  Middlesex  county ;  L.  D. 
N,  Gilmour  for  Public  Service  Railway  Company ;  Alan  Strong 
for  Pennsylvania  Railroad  Company,  A.  C.  Streitwolf  for  New 
Brunswick  Board  of  Trade. 

By  the  Board:  The  petition  alleges  that  there  is  a  draw- 
bridge over  the  canal  or  basin  of  the  Delaware  &  Raritan  Canal 
Company  at  the  foot  of  Albany  street  in  the  city  of  New  Bruns- 
wick, where  Albany  street,  a  public  road,  crosses  said  canal ;  that 
it  is  the  duty  of  said  Delaware  &  Raritan  Canal  Company  to 
keep  in  repair  a  good  and  sufficient  bridge  over  said  canal  or 
basin  at  said  place ;  that  the  bridge  at  that  place  is  of  a  very  old 
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and  inefficient  type  because  of  its  narrowness  and  general  con- 
dition, and  is  unsafe,  unfit,  and  inadequate  for  the  needs  of 
traffic ;  and  that  it  is  the  duty  of  the  Delaware  &  Raritan  Canal 
Company  to  erect  a  new  bridge  at  said  place. 

[1]  Although,  as  above  stated,  the  petition  alleges  that  the 
bridge  is  unsafe  and  inadequate,  the  attorney  for  the  petitioner 
stated  that  "that  allegation  did  not  apply  to  the  respondent  in  any 
way.''  The  theory  upon  which  the  matter  is  submitted  to  this 
Board  is  that  the  Board  has  power  to  require  a  public  utility  "to 
comply  with  the  laws  of  this  state,  and  to  conform  to  the  duties 
imposed  upon  it  thereby  or  by  the  provisions  of  its  own  charter." 

Albany  street,  at  the  point  where  it  crosses  the  Earitan  river, 
forms  a  part  of  the  main  thoroughfare  between  New  Brunswick 
and  Newark,  and  is  one  of  the  oldest  roads  in  the  state.  The  first 
bridge  across  the  Earitan  river  at  that  point  was  erected  under 
the  authority  of  an  act  of  the  New  Jersey  legislature  passed  in 
1790,  which  provided  that  said  bridge  shall  be  so  constructed 
that  one  part  of  it,  not  less  than  16  feet,  shall  hoist  or  draw  for 
the  free  passage  of  vessels,  and  that  the  bent  whereon  the  said 
draw  is  to  be  constructed  shall  be  set  in  such  part  of  the  bridge  as 
will  render  the  passage  of  vessels  through  the  same  the  most  easy, 
safe,  and  convenient,  and,  being  so  set,  shall  forever  thereafter  be 
supported  and  maintained  by  the  subscribers  who  shall  build  the 
same,  or  their  assigns,  and  that  the  subscribers  shall  at  all  times 
support,  maintain,  and,  if  occasion  shall  require,  rebuild  said 
bridge,  and  at  all  times  keep  it  in  good  and  perfect  repair,  and  fit 
and  convenient  for  the  passage  of  all  travelers  and  others  with 
their  horses,  carriages,  goods,  wares,  and  merchandise,  and  also 
shall  attend  the  draw  and  raise  the  same  for  all  masted  vessels. 
For  the  failure  to  maintain  the  bridge  and  keep  it  in  good  and 
perfect  repair,  or  to  attend  the  draw,  the  subscribers  and  their 
heirs  or  assigns  shall  be  liable  to  indictment  at  the  general  court 
of  sessions  of  the  peace  in  the  counties  of  Middlesex  or  Somerset, 
and,  if  convicted,  to  be  fined ;  and  shall  also  be  liable  to  an  action 
for  damages  at  the  suit  of  any  party  aggrieved  by  the  said  neglect 
or  failure. 

The  proprietors  of  the  bridge  were  incorporated  by  P.  L.  1799, 
p.  526,  under  the  name  of  "the  Proprietors  of  the  New  Brunswick 
Bridge."    Until  the  year  1875,  it  was  maintained  as  a  toll  bridge. 

P.U.R.1916B. 
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The  Delaware  &  Raritan  Canal  Company  was  incorporated 
under  the  Public  Laws  of  1830,  p.  73. 

The  canal  was  constructed  at  the  place  in  question  by  using  the 
west  bank  of  the  river  as  the  west  bank  of  the  canal,  and  by  con- 
structing cribbing  in  the  river  for  the  east  bank,  so  that  the  canal 
forms  a  part  of  what  was  formerly  the  river.  The  evidence  does 
not  show  whether  or  not  a  draw  was  constructed  in  any  part  of 
the  bridge  prior  to  the  construction  of  the  canal.  There  is  no 
draw  in  the  bridge,  however,  at  any  place,  except  that  portion  of 
it  which  crosses  the  canal.  It  is  this  portion  of  the  bridge  which 
the  petitioner  claims  it  is  the  duty  of  the  respondent  to  repair 
and  rebuild. 

The  proprietors  of  the  New  Brunswick  bridge  transferred 
their  rights  therein  to  the  Delaware  &  Raritan  Canal  Company 
after  the  formation  of  the  latter  corporation,  and  the  bridge  was 
continued  as  a  toll  bridge  by  the  Delaware  &  Raritan  Canal  Com- 
pany and  its  successor  in  title,  the  Pennsylvania  Railroad  Com- 
pany, until  the  year  1875,  when  the  petitioner  in  this  case 
condemned.it,  in  pursuance  of  Public  Laws  1872,  p.  1162,  and 
Public  Laws  1878,  p.  448.  These  acts  provide  for  the  purchase 
or  condemnation  of  the  "toll  bridge  now  erected  across  the  Rar- 
itan river  at  the  foot  of  Albany  str^jet  in  the  city  of  New  Bruns- 
wick, together  with  the  exclusive  franchise  enjoyed  by  the  said 
proprietors  to  establish  and  maintain  the  bridge,"  and  the  board 
of  chosen  freeholders  were,  by  those  acts,  empowered  to  erect  and 
maintain  bridges  over  said  Raritan  river  as  freely  as  if  no  exclu- 
sive privilege  had  been  granted  to  the  proprietors.  It  appears 
that  since  1875,  the  board  of  chosen  freeholders  has  maintained 
the  bridge,  and  that,  while  repairs  have  been  made  to  the  same  at 
times  by  the  respondent,  Pennsylvania  Railroad  Company,  the 
cost  of  said  repairs  has  been  assumed  and  paid  by  the  petitioner. 

[2]  The  petitioner  claims,  however,  that  this  course  of  conduct 

is  in  no  wise  binding  upon  it.     We  agree  with  the  petitioner's 

view  that  this  long-continued  course  of  conduct  on  the  part  of  the 

petitioner  in  the  making  of  repairs  and  maintenance  of  the  bridge 

does  not  raise  a  prescriptive  right  on  the  part  of  the  respondents 

to  the  continuance  of  such  maintenance  by  the  petitioner.     We 

think,  however,  that  tWk  course  of  conduct  on  the  part  of  the 

petitioner  for  forty  years  is  expositive  of  the  view  which  the 
P.U.R.1»16B. 
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petitioner  itself  has  long  held  as  to  its  rights  and  duties  in  eon- 
nection  with  the  repair  and  rebuilding  of  the  sftructures. 

[3]  As  the  construction  of  the  canal  was  within  the  river,  and 
did  not  require  the  building  of  a  longer  Iwidge  than  would  be 
required  if  no  canal  existed,  it  cannot  be  said  that  any  additional 
burden  was  placed  upon  the  freeholders  through  the  mere  con- 
struction of  the  canal.  The  bridge  without  the  canal  water  way 
would  be  just  as  long,  and  the  duty  in  such  case  to  maintain  it 
under  the  act  of  1872  would  appear  to  be  upon  the  freeholders. 
It  is  contended,  however,  that  the  bridge  across  that  portion  of 
the  river  now  used  by  the  canal  spans  a  private  water  way ;  and 
while  the  petitioner  admits  its  liability  to  repair  and  rebuild  all 
the  rest  of  the  bridge,  it  is  not  obliged  to  maintain  that  portion  of 
it  which  crosses  the  canal.  We  are  not  furnished  with  any  author- 
ities from  the  statutes  or  adjudicated  cases  in  support  of  this 
contention.  While  it  is  true  that  the  act  of  1830  creating  the 
Delaware  &  Earitan  Canal  Company  provides  "that  it  shall  be 
the  duty  of  the  company  to  keep  in  repair,  good  and  sufficient 
bridges  or  passages  over  the  said  canal  where  any  public  or  other 
rights  shall  cross  the  same,"  this  statute  should  be  read  in  con- 
nection with  the  act  of  1872  under  which  the  petitioner  acquired 
title  to  the  bridge  in  question,  and  assumed  the  duty  of  maintain- 
ing and  rebuilding  the  same.  The  liability  of  the  respondents  to 
maintain  any  part  of  this  bridge  within  that  part  of  it  which 
spans  the  canal  may  be  said  to  be  at  least  doubtful,  in  view  of  the 
provisions  of  the  act  of  1872  under  which,  as  above  stated,  the 
freeholders  took  over  the  bridge. 

This  Board  will  always  assume  jurisdiction  over  utilities  under 
the  provision  of  the  Public  Utility  act,  quoted  supra.  It  will  not 
hesitate  to  direct  a  utility  to  comply  with  the  laws  of  the  state, 
and  to  conform  to  the  duties  imposed  upon  it  thereby  or  the  pro- 
visions of  its  own  charter,  but  it  will  not  assume  such  jurisdiction 
in  a  doubtful  casa 

[4]  We  think  the  burden  of  proof  is  upon  the  petitioner  to  es- 
tablish an  obligation  on  the  part  of  the  respondents  to  rebuild 
this  bridge.  The  petitioner  has  not,  in  our  judgment,  sustained 
the  burden  of  proof  resting  upon  it. 

The  petition  will,  therefore,  be  dismjlped,  and  an  order  will 
so  enter. 

Board  of  Public  Utility  Commissioners,  Ralph  W.  E.  Donges, 
President;  John  J.  Treaey,  John  W.  Slocum,  Commissioners. 

P.U.R.1916B. 
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VKRMONT  PUBIilO  SfiRVICS  COMMISSION. 

IN  RE  MONTPELIER  &  BARRE  LIGHT  &  POWER 
COMPANT. 

[No.  452.] 

TaUiation'^  Water  rig7U8  ^^  Capitalization  of  savings  ^Objections  to, 

1.  Water  rights  of  an  electric  utility  cannot  be  valued  on  the  basis 
of  the  capitalization  of  the  annual  saving  in  water  over  steam  in  pro- 
ducing current,  since  the  result  may  be  largely  in  excess  of  the  actual 
▼alue,  and  since  this  method  does  not  permit  the  consunler  to  share  in 
the  boiefit  from  the  use  of  natural  resources. 

Security  issues'^ Purpose'^ Acquisition  of  stocTc. 

2.  The  Montpelier  &  Barre  Light  &  Power  Company  was  author- 
ized to  issue  $195,000  par  value  of  first  refunding  mortgage  6  per  cent 
thirty-year  convertible  gold  bonds,  to  be  sold  for  cash  at  not  less  than 
85  per  cent  of  face  value  an4  accrued  interest,  the  proceeds  to  be  ap- 
plied on  account  of  the  purchase  price  of  all  the  stock  of  the  Waterbury 
Light  &  Power  Company,  on  condition  that  the  latter  company  is  oper- 
ated by  the  former;  and,  pending  a  sale  of  the  bonds,  to  pledge  them 
as  security  for  loans,  to  purchase  the  stock,  upon  notes  maturing  in 
less  than  one  year  from  date,  the  proceeds  of  the  bonds  in  such  case  to 
be  used  to  retire  the  notes;  and  to  issue  $105,000  par  value  of  said 
bonds  in  exchange  of  an  equal  amount  of  bonds  of  the  latter  company, 
for  the  purpose  of  retiring  the  latter  bonds. 

Betum  —  Revenue  —  An^ortization  of  deficiency  in  sale  of  bonds, 

3.  The  difference  between  the  sale  price  of  bonds  and  the  purchase 
price  of  stock  of  another  company  was  ordered  to  be  amortized  from 
earnings. 

[February  18,  1916.] 

Application  of  Montpelier  &  Barre  Light  &  Power  Company 
for  permission  to  issue  $300,000  of  bonds ;  granted. 

Appearances:  W.  B.  C.  Stickney,  R.  L.  Dana,  and  Fred  L. 
Gleason  for  the  petitioner ;  Hon.  H.  G.  Barber,  Attorney  Genw^l, 
for  the  state  of  Yennont. 

By  the  Commission:  This  is  a  petition  of  the  MontpeKer  & 
Barre  Light  &  Power  Company  alleging  that  it  is  a  corporation 
duly  authorized  to  engage  in  the  business  of  manufacturing  and 
selling  electricity  for  light,  heat,  and  power  in  the  state  of  Ver- 
mont; that  on  March  2,  1915,  it  entered  into  an  agreement  with 
George  E.  Moody  and  Mark  H.  Moody,  both  of  Waterbury,  and 
George  H.  Almon,  of  Montpelier,  by  the  terms  of  which  it  agreed 
to  purchase  all  of  the  capital  stock  of  the  Waterbury  Light  & 
P.U.R.1916B. 
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Power  Company  for  the  sum  of  $300,000,  subject  to  deductions 
for  debts  and  liabilities  of  said  Waterbury  Light  &  Power  Com- 
pany, that  all  of  said  debt  and  liabilities  at  present  outstanding 
is  $105,000  par  value  of  the  first-mortgage  bonds  of  the  Water- 
bury  Light  &  Power  Company,  which,  if  the  terms  of  said  agree- 
ment are  carried  out,  the  petitioner  is  to  assume  and  pay  and 
deduct  said  amount  of  $105,000  from  said  purchase  price  of 
$300,000;  that  the  petitioner  proposes  immediately  upon  the 
acquisition  of  the  stock  of  the  Waterbury  Light  &  Power  Com- 
pany to  cause  the  p;roperty,  rights,  and  franchises  of  said  Water- 
bury Light  &  Power  Company  to  be  transferred  and  assigned  to 
it,  and  to  operate  the  same  as  part  of  its  present  plant,  and  to 
this  end  proposes  to  make  application  to  the  Commission  for  its 
approval  of  such  transfer;  that  under  date  of  October  1,  1914, 
the  petitioner  made  a  mortgage  of  all  its  properties,  rights,  privi- 
leges, and  franchises  then  owned  and  thereafter  acquired  to  the 
American  Trust  Company  of  Boston,  Massachusetts,  to  secure  the 
future  issues  of  first  refunding  mortgage  5  per  cent  thirty-year 
convertible  gold  bonds  to  an  amount  not  exceeding  $2,500,000; 
that  under  the  provisions  of  said  mortgage  $250,000  par  value 
of  these  bonds  have  been  issued  and  $2,250,000  par  value  remain 
unissued  and  reserved  for  future  issue  if  required;  that  under 
the  provisions  of  said  mortgage  $300,000  of  said  bonds  are  re- 
served for  a  possible  acquisition  of  the  properties,  rights^  privi- 
leges, and  franchises  of  the  Waterbury  company. 

The  prayer  of  the  petition  is  that  the  Commission  approve  the 
issue  by  the  petitioner  of  the  $300,000  par  value  of  said  bonds  as 
follows: 

1.  The  issue  of  $195,000  par  value  thereof  forthwith,  the  same 
to  be  sold  for  cash  at  not  less  than  85  per  cent  of  face  value  and 
accrued  interest,  and  the  proceeds  thereof  to  be  applied  on  ac- 
count of  the  purchase  price  to  be  paid  by  the  petitioner  for  the 
stock  of  the  Waterbury  Light  &  Power  Company,  or  that,  pend- 
ing sale  of  said  bonds  at  the  price  above  mentic«ied,  they  may  be 
used  as  collateral  to  secure  a  loan  of  moneys  for  the  purchase  of 
said  stock  and  afterwards  be  sold  to  extinguish  said  loan, 

2.  The  issue  from  time  to  time  of  $105,000  of  par  value  of 

said  bonds,  in  exchange  for  said  $105,000  of  first-mortgage  5  per 
P.U^.1916B. 
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cent  bonds  of  the  Waterbury  Light  &  Power  Company  of  6qual 
face  value  as  and  when  said  exchange  may  be  effected. 

After  due  notice,  a  hearing  was  had  at  the  time  and  place  and 
with  the^  appearances  above  noted. 

From  the  evidence  we  find  the  following: 

The  petitioner  has  been  operating  the  plant  and  carrying  on 
the  business  of  the  Waterbury  company  for  several  years  past  un- 
der a  lease  from  said  company  and  at  an  annual  rental  of  $20,- 
000.  From  this  rental  the  Waterbury  company  pays  its  taxes, 
and  the  remainder  is  available  for  dividends  and  interest  upon 
the  capital  account  of  the  Waterbury  company  as  the  petitioner 
assumes  the  burden  of  maintenance  of  the  properly  under  the 
lease. 

The  petitioner  introduced  a  valuation  of  the  properties  and 
rights  of  the  Waterbury  company,  which  valuation  was  verified 
at  the  hearing  by  Mr.  F.  C.  Sargent,  an  electrical  engineer.  A 
summary  of  this  valuation  is  as  follows : 

SUMMARY  SHEET. 
Waterbury  Light  &  Power  Company 
General  Summary. 

Accounts.  Appraised. 

Land  and  water  rights   $106,200.00 

Buildings 27,696.11 

Dams  and  pipe  Unes 135,123.54 

Steam  plant    11,990.19 

Electric  plant 26,382.14 

Hydraulic  equipment    14,389.38 

Substation   equipment    6,990.75 

Overhead  system   67,918.78 

Transformers    5,680.37 

Electric  meters , 2,005.50 

Street  lighting  fixtures   200.00 

Miscellaneous - 50.00 

Grand  total $404,626.76 

This  valuation  was  also  confirmed  by  the  evidence  of  Mr.  F. 
O.  Sinclair,  another  engineer,  with  the  exception  that  Mr.  Sin- 
clair placed  the  value  of  the  steam  plant  at  $6,000,  instead  of 
$11,990.19.  The  account  of  land  and  water  rights  was  sepa- 
rated, the  land  being  valued  at  $1,200  and  the  water  rights  at 
<105,000.  The  evidence,  and  it  was  not  contradicted,  was 
that  if  a  deduction  of  10  per  cent  for  depreciation  be  made  from 
the  total  as  above  given,  the  result  would  be  a  fair  present  value 
of  the  properties^  lands,  and  rights  of  the  Waterbury  company. 

P.U.R.1916B. 
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No  allowance  was  claimed  for  going  concern  value  or  for  the 
franchise. 

Placing  the  value  of  the  st^im  plant  at  $6,000^  as  testified  by 
Mr.  Sinclair,  instead  of  $11,990.19  as  given  in  the  above  sum- 
mary, and  deducting  said  10  p^  cent  for  depreciation,  the  mini- 
mum present  value  of  these  properties  and  rights  would  seem  to 
be  fixed  by  the  evidence  at  $358,772.94. 

[1]  The  following  is  the  nouethod  which  the  petitioner  used  in 
determining  the  value  of  the  ^ater  rights.  We  quote  from  the 
detailed  valuation  report  introduced  in  evidence. 

Water  Rights. 

Tlie  foUowing  valuation  of  the  water  rights  pertaining  to  the  upper  and 
lower  plants^  so-called,  of  the  Waterbury  Light  &  Power  Company,  is  based 
on  the  annual  saving  of  water  power  production  of  the  outputs  of  these 
plants  over  the  next  best  method  of  obtaining  that  power: 
Production  costs,  plants  No.  7  and  No.  8: 

Output,  1914-15,  1,463,  108  kw.  hr. 

Actual  cost  0.00284  per  kw.  hr $4,156.00 

Estimated  costs  by  steam: 

Coal  @  $5.85  per  ton,  at  3  lbs.  per  kw.  hr 11,466.00 

Oil  waste  and  incidentals  3,000.00 

Labor : 

1  man  @  $100  per  month 

2  men  @  $  75    «        "        3,000.00     17,466.00 

Production  Saving. 
Investmente: 

Hydraulic  developments $186,713.00 

Steam  plant,  850  kw.  hr.  @  $125.00 106,250.00 

Excess  investment  $  80,463.00 

Annual  charge  @  10  per  cent $8,046 

Summary : 

Production  saving  by  water  , 13,310.00 

Less   annual   charge   due  to   excess   hydraulic   in- 
vestment         8,046.00 

Net  saving $5,264 

This  capitalized  at  5  per  cent  is $105,000.00 

The  state  introduced  no  evidence  tending  to  dispute  the  accu- 
racy of  the  computations  above  set  forth,  nor  did  it  introduce 
evidence  which  in  any  way  controverted  or  criticized  the  method 
used  in  arriving  at  this  valuation  of  $105,000.  The  Commis- 
sion, however,  entirely  disapproves  of  this  method  of  determining 
the  value  of  these  water  rights,  because,  in  our  opinion,  it  creates 
a  value  which  may  be  largely  in  excess  of  the  actual  value 
of  the  rights,  and  because  this  method,  if  applied  to  rates,  would 
entirely  deprive  the  consumer  of  any  of  the  benefits  to  which  he 
is  entitled  by  reason  of  having  tiiiese  natural  resources  at  hand. 

P.U.R.1916B. 
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In  other  words  this  method  puts  a  consumer  of  current  generated 
by  coal  on  an  even  basis  as  to  rates  with  a  consumer  using  cur- 
rent from  a  hydroelectric  plant  without  regard  to  cost  of  produc- 
tion by  the  latter  method.  By  this  we  do  not  mean  that  the  pro- 
ducer should  be  deprived  of  all  benefit  accruing  by  reason  of  low 
cost  of  production  of  electricity  by  water  power,  but  we  do  mean 
that  this  benefit  should  inure  to  both  the  producer  and  the  con- 
sumer in  a  question  involving  the  fixing  of  rates. 

[2,  3]  No  evidence  was  introduced  by  the  petitioner  or  the 
state  from  which  we  are  able  to  determine  precisely  what  would  be 
a  fair  valuation  of  these  water  rights,  but  from  what  we  are  able 
to  determine  from  the  case  we  must  conclude  that  $300,000  is  not 
an  excessive  valuation  on  all  the  properties,  rights,  and  franchises 
involved,  and,  as  this  is  the  capitalization  limit  asked  for  by  the 
petition,  we  are  of  the  opinion  that  the  petition  must  be  granted. 

The  present  plant  of  the  petitioner,  and  the  plant  of  the  Water- 
bury  Company,  sought  to  be  taken  over,  do  not  furnish  current 
for  the  same  territory,  and  in  our  judgment,  the  consolidation  of 
the  plants  would  not  be  in  any  way  injurious  to  the  customers  of 
the  two  companies. 

CERTIFICATE. 

We  hereby  certify  that  we  authorize  the  Montpelier  &  Barre 
Light  &  Power  Company  to  issue  $195,000  par  value  of  its  first 
refunding  mortgage  5  per  cent  thirty-year  convertible  gold  bonds 
to  be  sold  for  cash  at  not  less  than  85  per  cent  of  face  value  and 
accrued  interest,  and  the  proceeds  thereof  applied  on  account  of 
the  purchase  price  to  be  paid  by  the  Montpelier  &  Barre  Light  & 
Power  Company  for  the  stock  of  the  Waterbury  Light  &  Power 
Company  under  the  express  understanding  and  condition  that 
the  purchase  of  said  stock  is  but  preliminary  to  the  transfer  to 
and  acquisition  by  the  Montpelier  &  Barre  Light  &  Power  Com- 
pany of  the  properties,  rights,  and  franchises  of  said  Waterbury 
company,  and  the  operation  of  the  same  by  the  said  Montpelier 
&  Barre  Light  &  Power  Company  as  an  integral  part  of  its  prop- 
erty and  business.  Pending  the  sale  of  said  bonds  for  cadi,  they 
may  be  pledged  as  security  for  temporary  loans  to  the  Montpelier 
&  Bajre  Light  &  Power  Company  upon  notes  maturing  in  less 
than  one  year  f rc»n  date,  and  which  are  negotiated  exclusively  for 
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cash  to  purchase  said  stock  of  the  Waterbury  Light  &  Power 
Company.  If  said  bonds  be  so  pledged  as  security,  the  proceeds 
thereof  when  sold  shall  be  used  exclusively  in  retiring  said  notes, 
which  notes  which  said  bonds  may  be  pledged  to  secure. 

Any  deficiency  between  the  price  which  is  obtained  from  the 
sale  of  said  bonds  and  the  sum  of  $195,000  to  be  paid  for  said 
stock  shall  be  amortized  from  the  earnings  of  the  company. 

We  further  authorize  the  Montpelier  &  Barre  Light  &  Power 
Company  to  issue  $105,000  par  value  of  said  bonds,  and  to  ex- 
change the  same  for  the  $105,000  of  first-mortgage  5  per  cent 
bonds  of  the  Waterbury  Light  &  Power  Company  now  outstand- 
ing for  the  purpose  of  retiring  said  latter  bonds. 

And  if  said  Montpelier  &  Barre  Light  &  Power  Company  so 
issue  any  of  said  bonds,  it  is  hereby  ordered  to  comply  with  the 
foregoing  conditions,  and  on  or  before  July  1,  1916,  and  every 
six  months  thereafter  until  all  of  said  bonds  have  been  issued 
and  the  proceeds  therefrom  expended,  to  file  with  this  Commission 
its  written  return  signed  by  the  president  and  treasurer  of  said 
corporation  and  verified  by  their  oaths  reciting  its  doings  under 
this  certificate,  the  amounts  of  bonds  issued,  the  amount  realized 
from  the  sale  thereof  and  the  application  of  the  proceeds.  And 
if  any  of  said  bonds  are  disposed  of  under  the  terms  of  this 
certificate  otherwise  than  by  sale,  said  return  shall  state  the 
amount  issued  and  the  disposition  of  the  same. 

Public  Service  Commission  of  Vermont^  Robert  C.  Bacon,  W. 
R.  Warner,  Walter  A.  DuttoiL 


WISOONSIN  BAIIiROAD  OOBfBlISSION. 

IN  RE  DANE  COUNTY  RURAL  TELEPHONE  COMPANY. 

Service  ^  Telephones -^  Extenaiona  ^-^  Avoidafice  of  toll. 

A  telephone  company  will  not  be  required  to  extend  aervice  to 
enable  persons  to  communicate  with  a  city  without  paying  toll,  where 
they  are  much  nearer  other  companies  which  can  meet  their  require- 
ments, the  toll  service  not  being  unsatisfactory  and  the  rates  being  sub- 
ject to  regulation  by  the  Commission. 

[January  24,  1916.] 

Complaint  by  John  Lappley  and  others  of  inability  to  secure 
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service  to  a  certain  point  from  the  Dane  Connty  Rural  Telephone 
Company.  It  was  found  that  the  desired  service  could  be  ob- 
tained from  other  companies  much  nearer,  although  toll  would 
be  charged,  and  the  proceeding  was  dismissed. 

By  the  Commission:  A  petition  signed  by  John  Lappley, 
H.  E.  Wendt,  Arthur  J.  Purcell,  Robert  Fosdick,  Levi  Bookhout, 
and  Carl  Klueber,  ailing  that  the  signers  have  been  unable  to 
secure  telephone  service  from  the  Dane  County  Rural  Telephone 
Company,  was  filed  with  the  Commission  on  October  25,  1915. 
Thereupon  this  proceeding  was  instituted.  A  hearing  was  held 
at  Madison  on  November  30,  1915.  John  Lappley  appeared  for 
the  petitioners,  H.  C.  Winter  for  the  Dane  County  Rural  Tele- 
phone Company,  C.  G.  Miller  for  the  Wisconsin  Telephone  Com- 
pany, J.  W.  Cowie  for  the  Mt  Vernon  Telephone  Company, 
and  R.  R.  Pease  for  the  Oregon  Telephone  Company. 

The  testimony  shows  that  John  Lappley  and  H.  E.  Wendt  are 
merchants  whose  places  of  business  are  at  Fitchburg  station  on 
the  line  of  the  Illinois  Central  Railroad  Company.  Arthur  J. 
Purcell  resides  about  one-half  mile  from  John  Lappley's  mill, 
and  Robert  Fosdick  is  his  neighbor  residing  about  three  fourths 
of  a  mile  from  the  mill.  Levi  Bookhout  lives  about  2  miles  west 
of  Fitchburg.  Carl  Klueber  resides  on  the  farm  adjoining  Mr. 
Bookhout's  place. 

By  road  Fitchburg  is  approximately  11  miles  from  the  ex- 
change of  the  Wisconsin  Telephone  Company  at  Madison  at 
which  the  switching  service  for  the  lines  of  the  Dane  County 
Rural  Telephone  Company  is  performed.  The  distance  from 
Fitchburg  to  Or^on  is  about  5^  miles,  a,nd  the  distance  from 
Fitchburg  to  Verona  about  6  miles.  The  nearest  line  of  the 
Dane  County  Rural  Telephone  Company  is  about  2  miles  north 
of  Fitchburg  by  road,  and  an  extension  for  the  service  of  the 
petitioners  would  necessitate  one  railroad  crossing  and  the  con- 
struction of  more  than  4  miles  of  line.  The  proposed  instal- 
lations at  Mr.  Bookhout^s  and  Mr.  Klueber's  would  be  approxi- 
mately 13  miles  from  the  Madison  exchange.  Service  can  be 
obtained  by  the  petitioners  from  the  Mt.  Vernon  Telephone  Com- 
pany. Mr.  Lappley  now  has  the  service  of  both  this  company 
and  the  Oregon  Telephone  Company.  The  line  of  the  Mt.  Ver- 
non Telephone  Company  extends  within  one-half  mile  of  the  resi- 
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dences  of  Mr.  Bookhout  and  Mr.  Klueber^  whose  farms  are  less 
than  4  miles  from  Verona.  Mr.  Purcell  and  Mr.  Fosdick  are 
located  within  three  fourths  of  a  mile  of  Fitchburg  station,  to 
which  the  lines  of  both  the  Oregon  and  Verona  companies  extend. 
The  Dane  County  Rural  Telephone  Company  considers  that  the 
petitioners  reside  in  territory  properly  served  by  the  other  two 
companies,  and  it  does  not  wish  to  enter  this  field. 

The  petitioners  wish  to  secure  the  service  of  the  Dane  County 
Rural  Telephone  Company,  primarily  for  communication  with 
Madison  without  toll  charge.  Mr.  Lappley  resides  in  Madison, 
where  his  children  are  attending  school,  although  he  conducts 
his  business  at  Fitchburg.  For  this  reason  he  desires  the  closest 
possible  telephone  connection  with  Madison.  Mr.  Purcell  has 
relatives  in  Madison  with  whom  he  has  frequent  occasion  to  com- 
municate. Mr.  Fosdick  desires  to  reach  Madison  doctors  in  case 
of  sickness.  Mr.  Bookhout  has  a  butter  route  in  Madison  and  has 
frequent  occasion  to  telephone  his  customers  or  to  telephone  his 
home  from  Madison.  Furthermore,  the  petitioners  have  relatives 
or  friends  on  the  Dane  County  Rural  Telephone  Company's  line, 
and  the  two  Fitchburg  business  men  have  business  dealings  with 
subscribers  on  that  line. 

The  toll  charge  between  Verona  and  Madison  is  15  cents  per 
call.  It  was  not  claimed  that  the  service  over  this  toll  line  is 
unsatisfactory. 

Having  in  mind  the  testimony,  we  find  that  the  facts  do  not 
warrant  an  order  requiring  the  Dane  County  Rural  Telephone 
Company  to  extend  its  service  to  the  petitioners.  The  territory 
in  question  is  much  nearer  the  Verona  or  Oregon  exchanges  than 
to  the  Madison  exchange.  Suitable  toll  connection  between  Ver- 
ona and  Oregon  and  the  subscribers  of  the  Dane  County  Rural 
Telephone  Company  via  Madison  is  provided.  If  the  rates 
charged  for  such  toll  service  are  regarded  as  unreasonable  by 
the  petitioners,  they  may  be  questioned  in  a  proper  petition  be- 
fore this  Commission. 

It  is  therefore  ordered  that  these  proceedings  be  and  the  same 
are  hereby  dismissed. 

Railroad  Commission  of  Wisconsin,  by  Walter  Alexander,  Hal- 
ford  Erickson,  Carl  D.  Jackson,  Commissionera. 
P.U.R.1916B. 
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WISCONSIN  RAILROAD  COMMISSION. 

IN  RE  BRUSH  CREEK  FARMERS  TELEPHONE  COMPANY. 

Monopoly  and  competition  — Telephones  ^-^InvoMon  of  occupied  tev' 
lory  ^  Inefficient  service  —  Correction  of. 

1.  Iliat  tiie  lines  and  equipment  of  a  telq>hone  company  have  been 
in  poor  condition  is  not  a  ground  for  permitting  anotlier  company  to 
extend  into  the  territory,  where  the  existing  company  has  remedied  the 
defects  and  is  able  to  make  such  additional  improvements  and  repairs 
as  may  be  needed. 

Mimopoly  and  Competition -^  Telephones '^  Invasion  of  occupied  ter- 
ritory—Improper rates  and  service  —  Necessity  of  c€nnplaint  to 
Commission. 

2.  An  excessive  telephone  switching  charge,  an  improper  toll  charge, 
and  the  connection  of  substations  to  trunk  lines,  will  not  justify  the 
extension  of  a  rural  company  into  territory  of  a  connecting  company, 
where  no  complaint  has  been  made  to  the  Commission  as  to  rates  or 
service. 

[January  21,  1916.] 

Application  of  the  Brush  Creek  Farmers  Telephone  Com- 
pany for  a  certificate  of  public  convenience  and  necessity  for  an 
extension  of  its  lihes  into  the  village  of  Ontario.  The  applicant 
connected  at  the  village  boundary  with  the  Ontario  &  Wilton 
Company  for  switching.  Authority  for  the  extension  was  asked 
on  the  ground  that  the  rural  lines  and  equipment  of  tiie  connect- 
ing company  were  in  poor  condition,  that  switching  charges  were 
excessive,  that  improper  toll  charges  were  collected,  and  that  the 
trunk  line  from  Ontario  to  Wilton  carried  several  subscribers' 
stations.  It  did  not  appear  at  the  hearing  that  the  existing  util- 
ity was  unable  to  furnish  proper  lines  and  equipment,  and  a 
decision  was  withheld  pending  an  examination  of  that  question. 
In  the  meantime  a  considerable  amount  of  improvement  was 
made  on  such  lines,  and  this  ground  for  the  entrance  of  the  appli- 
cant into  the  village  having  been  removed,  and  no  steps  having 
been  taken  to  invoke  the  power  of  the  Commission  to  adjust  and 
remedy  the  other  grounds,  the  application  was  refused. 

[1  ]  By  the  Commission :  The  application  in  this  case  relates 
to  a  proposed  extension  of  the  lines  of  applicant  into  the  incorpo- 
rated village  of  Ontario  and  the  installation  therein  of  an  ex- 
change and  switch  board  for  local  service.  The  application  was 
opposed  by  the  Ontario  &  Wilton  Telephone  Company,  which 
P.U.R.1916B. 
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owns  and  operates  an  exchange  for  local  service  in  the  village 
and  surrounding  territory. 

A  hearing  wsls  held  upon  the  matter  at  Wilton  on  April  14th, 
1915,  at  which  the  applicant  was  represented  by  V.  A.  Stod- 
dard and  the  objector* by  Howard  Teasdale. 

It  appears  that  the  applicant  maintains  a  rural  line  serving 
37  subscribers  and  connected  at  the  village  boundary  with  the 
Ontario  &  Wilton  Company,  which  does  the  applicant's  switch-  * 
ing.  A  charge  of  40  cents  per  phone  has  been  in  effect  for  this 
switching  service,  the  applicant's  subscribers  getting  free  service 
over  the  Ontario  company's  system  and  paying  the  same  toll 
charges  for  taking  off  of  the  system  as  is  paid  by  objector's 
regular  subscribers. 

Complaint  was  made  and  testimony  offered  at  the  hearing, 
tending  to  show  that  the  Ontario  company's  service  was  slow  and 
unsatisfactory,  that  the  switching  charge  was  too  high,  that  the 
trunk  line  from  the  village  of  Ontario  to  the  village  of  Wilton 
carried  several  subscribers'  phones,  and  that  the  lines  of  the  On- 
tario company  were  so  out  of  repair  that  reasonably  adequate 
service  could  not  be  obtained.  One  or  two  witnesses  complained 
of  the  fact  that  they  were  obliged  to  pay  a  small  toll  charge  in 
order  to  talk  with  subscribers  on  the  Cashton  Telephone  Com- 
pany's lines.  There  was  also  some  testimony  that  business  men 
and  residents  of  the  village  of  Ontario  were  dissatisfied  with  the 
service  being  given  by  the  existing  company,  and  would  become 
subscribers  to  the  applicant's  system,  if  installed.  The  chief 
reason  assigned  for  dissatisfaction  with  existing  service,  however,, 
was  the  general  condition  of  the  company's  rural  lines  and  equip- 
ment. Nothing  was  brought  out  at  the  hearing,  however,  which 
would  justify  the  conclusion  that  the  existing  utility  is  unable 
for  any  reason  to  render  adequate  service,  and  accordingly  a  de- 
cision was  withheld  pending  an  examination  of  that  question. 

It  now  appears  that  a  considerable  amount  of  reconstruction 
and  improvement  has  been  made  by  the  Ontario  company  on  the 
lines  of  which  complaint  was  made,  so  that  so  far  as  the  con- 
dition of  the  equipment  is  concerned,  there  is  little  complaint  at 
the  present  time.  There  seems  to  be  no  reason  to  doubt  the  finan- 
cial ability  of  the  Ontario  company  to  make  such  additional  im- 
provements and  r^airs  as  the  situation  may  from  time  to  time 
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demand.  Shoflld  the  future  develop  any  serious  inadequacy  of 
service,  it  can  be  remedied  on  application  to  the  Commission. 
Nothing  herein  should  be  taken  as  an  approval  by  this  Commis- 
sion of  any  rate  practice  or  standard  of  service  followed  or 
adopted  by  the  Ontario  company,  but  it  having  shown  its  dispo- 
sition and  ability  to  make  the  service  reasonably  adequate,  it 
would  seem  to  be  entitled  to  the  benefit  of  its  activity  in  this 
respect. 

[2]  As  the  situation  now  exists,  the  only  valid  reason  for  the 
entrance  of  applicant  into  the  village  seems  to  have  been  removed. 
So  far  as  the  complaint  of  excessive  switching  charges  is  con- 
cerned, that  is  a  matter  to  be  remedied,  if  desired,  by  an  appli- 
cation to  this  Commission  to  adjust  rates,  rules,  and  practices. 
The  same  may  be  said  of  the  toll  charges  fiver  connecting  lines, 
and  of  the  practice  complained  of  with  respect  to  substations  on 
trunk  lines.  Where  no  steps  have  ever  been  taken  by  subscrib- 
ers to  invoke  the  powers  of  this  Commission  to  adjust  rates  or 
to  remedy  existing  defects  or  inequalities  in  service,  it  is  not 
ordinarily  considered  that  inadequate  service  or  excessive  rates 
are  matters  justifying  the  duplication  of  existing  systems.  In 
the  present  case,  there  appears  to  be  nothing  in  the  situation  to 
warrant  the  conclusion  that  the  company  now  operating  in  the 
village  cannot  render  reasonably  adequate  service. 

For  the  reasons  stated,  the  Commission  is  unable  to  find  that 
public  convenience  and  necessity  require  the  entrance  of  the 
applicant  into  the  village  of  Ontario,  and  therefore  the  applica- 
tion for  a  certificate  is  refused. 

Railroad  Commission  of  Wisconsin,  by  Halford  Erickson^  Carl 
W,  Jackson,  Commissioners. 


IlililNOIS  PUBIilO  17TIIiITI£S  COHMISSIOir. 

J.  W.  NEWCOMB  et  al. 

V. 

YELLOW  CAB  COMPANY. 

[No.  4122.] 

PuhUe  utnuiea -^  Tawieabs '^  CerHftoate  of  eanvenienee  and  neceS' 
9ity. 

Taxicabe  not  operatiiig  over  specified  routes  under  schedule  or 
P.U.R.1916B. 
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between  definite  points  are  not  public  utilitiei  within  ttie  meaning  of  the 
Public  Utilitiee  act,  and  do  not  require  a  certificate  of  convenience  and 
necessity. 

[February  3,  1916.] 

GoMPLAiNT  by  common  carriers  of  persons  that  tlie  Yellow 
Cab  Company  who  was  operating  taxicabs  was  doing  business 
without  a  certificate  of  convenience  and  necessity;  dismissed. 

By  the  Commission:  James  N.  Newcomb  and  August 
Schrader  filed  the  complaint  herein,  stating  that  they  are  engaged 
in  the  business  of  common  carriers  of  passengers  for  hire,  on  the 
streets,  roads,  and  highways  of  the  city  of  Chicago,  in  the  state 
of  Illinois,  and  that  they  have  filed  with  this  Commission  a 
schedule  of  rates  and  charges  under  which  they  are  rendering 
service  as  common  carriers.  They  further  state  in  their  com- 
plaint that  the  defendant  is  a  corporation  incorporated  under  the 
laws  of  Illinois  as  the  "Yellow  Cab  Company,"  and  that  said 
corporation  is  operating  within  the  city  of  Chicago  a  great  num- 
ber of  taxicabs  for  hire,  and  that  said  corporation  has  not  applied 
for  nor  obtained  a  certificate  of  convenience  and  necessity  from 
this  Commission. 

The  complainants  further  aver  that  by  the  act  of  the  legisla- 
ture of  the  state  of  Illinois  entitled,  "An  Act  to  Provide  for  tie 
Regulation  of  Public  Utilities,"  that  said  corporation  should 
first  obtain  a  certificate  of  convenience  and  necessity  before  en- 
gaging in  any  business  of  carrying  passengers  for  hire  in  the 
city  of  Chicago. 

Complainants  further  aver  that  the  Yellow  Cab  Company  is 
a  public  utility  within  the  meaning  and  contemplation  of  said 
act,  and  charge  ^hat  the  defendant  is  operating  in  violation  of  the 
law,  and  also  to  the  detriment  and  damage  of  the  complainants. 
The  complainants  ask  that  this  Commission  cause  notice  of  this 
complaint  to  be  served  upon  the  Yellow  Cab  Company^  according 
to  law,  and  ask  that  upon  a  hearing  of  the  matters  contained  in 
this  complaint  that  this  Commission  will  direct  its  counsel  to 
commence  appropriate  action  in  the  circuit  court  of  Cook  county 
to  prevent  the  continued  violation  of  the  law,  as  alleged  in  their 
complaint. 

The  complainants  and  the  defendant  appeared  before  the 
Commission,  and  at  the  hearing  an  objection  was  made  as  to  the 
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sufficiency  of  the  petition  or  complaint,  such  objection  being 
in  the  nature  of  a  demurrer  to  the  complaint.  The  defendant,  by 
the  objections  or  demurrer,  admitted  the  allegations  of  the  com- 
plaint, but  denied  their  sufficiency  in  law  to  require  an  answer 
on  the  part  of  the  defendant,  and  it  was  agreed  between  the 
parties  that  the  case  should  be  argued  upon  the  law  as  to  the 
sufficiencgr  of  the  complaint.  Oral  argument  was  presented  by 
the  counsel  for  both  parties,  and  subsequently  they  filed  written 
briefs  to  support  the  theories  presented  by  the  respective  counsel 
as  to  the  law  governing  the  case. 

It  is  insisted  by  the  complainants  that  the  Yellow  Cab  Com- 
pany is  a  public  utility,  for  the  reason  that  it  serves  the  public 
for  hire,  and  that  the  character  of  the  service  rendered  by  the 
Yellow  Cab  Company  stamps  it  as  a  public  utility,  as  defined  in 
the  act  mentioned.  Under  the  complaint  and  the  objections  filed 
to  it  the  question  is  directly  raised  as  to  whether  or  not  a  carrier 
of  passengers  for  hire,  operating  generally  within  the  city  of 
Chicago,  brings  the  operation  of  such  vehicle  within  the  meaning 
of  the  law  relating  to  public  utilities.  It  is  not  claimed  that  the 
Yellow  Cab  Company  is  operating  within  the  city  or  state  be- 
tween any  given  points. 

Loosely  regarded,  the  Yellow  Cab  Company  might  be  con- 
sidered a  public  utility  or  a  common  carrier,  but  in  order  that  a 
common  carrier  may  be  brought  within  the  terms  of  the  act  re- 
quiring the  regulation  of  public  utilities,  there  must  be  some- 
thing in  addition  to  a  public  service  rendered  and  a  compensa- 
tion paid  therefor.  The  act  itself  seems  to  c(mtemplate  that  a 
public  utility  in  the  nature  of  a  common  carrier  of  passengers 
for  hire  must  operate  upon  a  schedule  not  only  of  rates  or  charg- 
es for  the  service,  but  also  between  fixed  .and  definite  points. 

As  defined  in  §  10  of  the  act,  the  term  "public  utility"  in- 
cludes "every  corporation,  company,  association,  joint  stock 
company  or  association,  firm,  partnership,  or  individual,  their 
lessees,  trustees,  or  receivers  appointed  by  any  court  whatsoever 
(except,  however,  such  public  utilities  as  are  or  may  hereafter 
be  owned  or  operated  by  any  municipality)  that  now  or  here- 
after: 

"(a)  May  own,  control,  operate,  or  manage,  within  the  state, 
directly  or  indirecfly  for  public  use,  any  plants  equipment,  or 
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property  used  or  to  be  used  for  or  in  connection  with  the  trans- 
portation of  persons  or  property,  or  the  transmission  of  telegraph 
or  telephone  messages  between  points  within  this  state;  or  for 
the  production,  storage,  transmission,  sale,  delivery,  or  furnish- 
ing of  heat,  cold,  light,  power,  electricity,  or  water;  or  for  the 
conveyance  of  oil  or  gas  by  pipe  lines ;  or  for  the  storage  or  ware- 
housing of  goods ;  or  for  the  conduct  of  the  business  of  a  wharfin- 
ger ;  or  that 

"(b)  May  own  or  control  any  franchise,  license,  permit,  or 
right  to  engage  in  any  such  business." 

In  the  case  of  Jacksonville  R  Co.  v.  O'Donnell,  which  was 
decided  by  this  Commission  and  reported  in  the  P.  U.  K.  1915C, 
page  853,  this  Commission  held  that  the  language  used  in  the 
act — between  points  within  this  state" — had  a  definite  meaning, 
and  was  to  be  r^arded  in  determining  the  question  of  whether 
or  not  the  so-called  "jitney"  service,  automobile  service,  or  taxi- 
cab  service,  in  the  carrying  of  passengers  for  hire,  should  be  re- 
garded as  service  by  a  public  utility  under  the  act.  We  there 
held  that  the  fact  that  the  defendant  in  that  case  was  operating 
motor  buses  over  and  along  certain  designated  streets  in  the  city 
of  Jacksonville,  with  definite  routes,  at  specified  rates  of  fare 
and  under  a  time  schedule,  brou^t  the  defendant  clearly  within 
the  meaning  of  the  act  and  constituted  the  business  in  which  he 
was  engaged  that  of  a  public  utility. 

In  the  case  under  consideration,  however,  there  is  a  ccwnplete 
absence  of  averment  that  the  Yellow  Cab  Company  is  operating 
over  specified  routes  under  a  specified  schedule  as  to  time,  or  be- 
tween certain  definite  points. 

The  Commission  is  clearly  o£  the  opinion  that  the  complain- 
ants in  this  case  fail  to  show  such  a  state  of  facts  as  would  justify 
this  Commission,  under  the  law,  to  assume  jurisdiction  over  the 
defendant,  and  that  the  complainants  have  failed  to  state  such  a 
case  as  would  warrant  this  Commission  in  directing  its  legal 
representatives  to  proceed  against  the  defendant  on  the  ground 
that  it  is  conducting  a  business  contrary  to  law.  The  character 
of  the  business,  so  far  as  appears  from  the  complaint  in  this 
case,  is  not  such  as  to  require  the  defendant  to  first  obtain  a 
certificate  of  convenience  and  necessity  from  thia  Commission  be- 
fore engaging  in  such  business. 
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It  is  therefore  ordered  by  the  Commission  that  the  complaint 
herein  be  dismissed. 

By  order  of  the  Commissicm  at  Springfield,  Illinois.  Dated 
this  3d  day  of  February,  1916. 

Note. — ^Eelying  upon  the  authority  of  Newcoaib  v.  Yellow  Cab 
Co.  and  Jacksonville  E.  Co.  v.  O'Donnell,  P.U.E.1915C,  853,  certain 
vehicles  were  held  by  the  Illinois  Commission  in  Re  Hughes,  No. 
4159,  March  10,  1916  (hacks  or  taxicabs)  and  in  Southern  Illinois 
Light  &  P.  Co.  V.  Norton,  No.  4009,  March  10, 1916  (jitneys  with  no 
fixed  routes,  termini,  and  regular  schedules,  and  often  hired  by 
private  contract)  not  to  be  utilities  within  the  meaning  of  the  Public 
Utility  law,  and  therefore  not  to  require  certificates  of  convenience 
and  necessity. 


KANSAS  SUPREME  COURT. 

EMPOEIA  TELEPHONE  COMPANY 

V, 

PUBLIC  UTILITIES  COMMISSION  OP  KANSAS. 

[No.  20111.] 
(97  Kan.  136,  154  Pac.  262.) 

Service  ^  Coat  ^  Telephones -^  Findings  of  fact -^  Evidence, 

1.  Findings  of  fact  made  by  the  district  court  in  an  action  against 
the  Public  Utilities  Commission,  respecting  the  cost  of  service,  exam- 
ined, and  held  to  be  supported  by  the  evidence. 

Telephones  —  Franchise  — >  Monthly  payment  — >  Reasonahleness, 

2.  Under  the  statute  relating  to  cities  of  the  second  class,  provid- 
ing that  the  grantee  of  a  franchise  shall  pay  to  the  city  such  fixed 
charge  as  may  be  prescribed,  a  requirement  that  $100  a  month  shall 
be  paid  by  a  telephone  company  is  not  so  excessive  as  to  warrant  the 
interference  of  a  court. 

Courts^ Power   to    fix    rates -^ Indirect    interference '^ Injunction ^ 
Construction  of  decree, 

3.  A  court  having  no  power  to  fix  a  rate  to  be  charged  by  a  public 
utility  for  services  to  be  rendered  in  the  future  cannot  accomplish  that 
result  indirectly  by  enjoining  interference  with  a  rate  which  it  finds  to 
have  been  unassailable  in  the  past. 

Courts --^  Review  of  Commission   rates -^  Confiscation -^  Injunction  ^ 
Partial  relief,  f 

4.  Where  a  statute  fixes  the  rate  to  be  charged  by  a  public  utility, 
and  forbids  its  increase  except  with  the  consent  of  the  Utilities  Com- 
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mission,  in  an  action  brought  to  ^t  aside  an  order  of  the  Commission 
denying  an  application  for  an  increase,  the  court  may,  if  the  existing 
rate  is  found  to  be  confiscatory  because  insufficient  to  pay  the  costs  of 
service,  adjudge  the  part  of  the  statute  fixing  such  rate  to  be  inopera- 
tive, and  enjoin  the  enforcement  of  the  penalties  provided  for  its  vio- 
lation. 
Rates -^  Right  of  utility  after  rate  declared  confiscatory, 

5.  Where  a  court  having  jurisdiction  determines  that  a  rate  fixed 
by  the  statute  and  approved  by  the  Utilities  Commission  is  confisca- 
tory, the  utility  is  left  free  to  operate  under  such  rate  as  it  ma  v  estab- 
lish until  a  new  one  has  been  fixed  by  the  Commission. 

[January  8,  1916.] 

Fkom  a  judgment  of  the  District  Court  of  Shawnee  County  for 
plaintiff  in  a  suit  by  the  Emporia  Telephone  Company  to  enjoin 
the  Public  Utilities  Commission  from  enforcing  its  order  deny- 
ing permission  to  increase  rates,  defendant  appeals ;  modified  and 
affirmed. 

Appearances:  H.  O.  Caster  for  appellant;  J.  L.  Hunt  and 
Hamer  &  Ganse  for  appellee. 

Mason,  J.,  delivered  the  opinion  of  the  court: 
The  Public  Utilities  act  provides  that  whenever  any  utility 
desires  to  make  a  change  in  any  rate  it  shall  file  with  the  Com- 
mission a  schedule  showing  the  change  desired,  and  that  no 
change  shall  be  made  without  the  consent  of  the  Cpmmission 
(Laws  1911,  chap.  288,  §  20),  and  also  that,  unless  the  Commis- 
sion shall  otherwise  order,  no  utility  shall  collect  a  greater  com- 
pensation than  the  charge  fixed  in  the  lowest  schedule  of  rates 
for  the  same  services  on  January  1,  1911  (§  80).  On  the  date 
named  the  Emporia  Telephone  Company  had  in  force  a  rate  of 
$1  a  month  for  four-party  selective  resid^ace  telephones.  Later 
the  company  filed  with  the  Commission  an  application  for  per- 
mission to  change  this  rate  to  $1.25  a  month.  The  application 
was  heard  in  April,  1914,  and  an  order  denying  it  was  made  on 
July  2,  1914.  On  September  9,  1914,  tlie  company  brought  an 
action  asking  an  injunction  against  the  enforcement  of  the  order, 
or  other  interference  with  the  collection  of  the  charge  of  $1.25. 
The  district  court  found  that  the  actual  cost  of  the  service  re- 
ferred to  wVs  $1.25  a  month,  and  that  the  loss  from  uncollectable 
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accounts  amounted  to  nearly  2  cents — in  effect  making  an  ad- 
ditional expense  of  that  amount.  Judgment  was  rendered  setting 
aside  the  order  of  the  Board  refusing  to  allow  the  increase,  and 
enjoining  interference  with  the  company  in  charging  and  collect- 
ing the  advanced  rate,  the  injunction  to  remain  in  force  until 
the  Commission  should  establish  a  reasonable  rata  The  Commis- 
sion appeals. 

[1]  1.  The  findings  of  fact  of  the  trial  court  are  attacked  as 
not  justified  by  the  evidence.  It  is  not  thought  necessary  to  re- 
view the  record  in  detail.  We  are  of  the  opinion  that  there  was 
some  substantial  testimony  in  support  of  each  finding.  If  it  were 
necessary  to  weigh  the  decision  of  the  district  court  upon  ques- 
tions of  fact  against  that  of  the  Commission  with  regard  to  the 
same  facts,  considered  in  the  same  light,  the  difficulty  of  the 
problem  before  us  would  be  increased,  but  the  conclusion  of  the 
Commission  was  in  part  based  upon  two  matters  involving  only 
questions  of  law.  The  Commission  acted  upon  the  theory,  which 
at  the  time  was  regarded  as  a  settled  principle  of  rate  making, 
that  the  sufficiency  of  a  rate  charged  by  a  public  utility  should 
be  governed  by  the  amount  of  its  total  operating  revenues  and 
total  Intimate  expenditures,  and  that  the  vital  question  is  not 
whether  the  rate  on  any  one  given  class  of  service  is  compen- 
satory. Recent  decisions  of  the  Federal  Supreme  Court,  how- 
ever, have  determined  that  the  question  whether  a  rate  is  to  be 
regarded  as  compensatory  depends  upon  its  relation  to  the  cost  of 
the  particular  service  rendered,  and  not  upon  the  effect  of  the 
entire  schedule  of  which  it  is  a  part,  as  applied  to  the  business  as 
a  whole.  Union  P.  E.  Co.  v.  Public  Utilities  Commission,  95 
Kan.  604,  P.  U.  R.  1915D,  377,  148  Pac.  667.  If  in  any  cir- 
cumstances a  noncompensatory  rate  may  be  enforced  as  to  a 
specific  service,  by  reason  of  some  controlling  consideration  of 
public  policy,  the  furnishing  of  a  party-line  telephone  is  not  of 
such  a  peculiar  character  as  to  place  it  in  the  exceptional  list. 

[2]  2.  The  Commission  also  was  influenced  in  its  decision  by 
the  fact  that^  by  its  franchise  or  contract  with  the  city  the  tele- 
phone company  was  required  to  pay  $100  a  month  to  the  munici- 
pality. This  amount  the  Commission  regarded  as  unfair,  unrea- 
sonable, and  exorbitant.  The  statute  authorized  a  requirement 
that  the  company  should  pay  some  fixed  charge  to  the  city  (Gen. 
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Stat.  1909,  §  1502),  and  we  think  the  amount  named  cannot  be 
said  to  be  so  high  as  to  warrant  interference  by  the  courts.  The 
operation  of  the  utility  involves  some  additional  responsibility 
and  expense  on  the  part  of  the  municipality,  and  the  determina- 
tion of  the  compensation  to  be  exacted  must  rest  largely  in  the  dis- 
cretion of  the  oflScers  charged  with  the  administration  of  its  af- 
fairs. Dresser  v.  Wichita,  —  Kan.  — y  153  Pac  1194,  decided 
December  11,  1915.  The  findings  of  the  trial  court  will  be  ac- 
cepted, and  treated  as  the  established  facts  of  the  case. 

[3]  3.  A  court  has  no  jurisdiction  to  fix  the  rate  to  be  charged 
by  a  utility  for  services  to  be  rendered  in  the  future,  that  being 
a  legislative,  and  not  a  judicial,  function.  There  is,  of  course,  no 
dispute  about  this  principle,  which  the  trial  court  recognized  by 
an  explicit  statement  to  that  effect  in  its  conclusions  of  law.  The 
injimction  granted  against  interference  with  the  rate  of  $1.25, 
until  the  establishment  of  a  new  rate  by  the  Commission,  in  its 
practical  operation  is  hardly  more  than  an  aflirmance  of  the 
right  of  the  company  to  charge  that  rate  at  the  time  of  the  judg- 
ment, inasmuch  as  the  Commission  is  the  body  charged  with  fix- 
ing a  rate,  and  no  obstacle  is  interposed  to  its  doing  so  at  any 
time.  But  the  decree  protecting  the  rate  of  $1.25  until  action  by 
the  Commission  is  open  to  interpretation  as  the  fixing  of  a  rate 
for  the  future,  and  its  language  should  be  so  modified  as  to  pre- 
vent the  possibility  of  such  a  construction.  The  considerations 
that  prevent  a  tribunal  from  fixing  a  rate  to  be  charged  in  the 
future  also  forbid  its  accomplishing  the  same  result  by  enjoining 
interference  with  a  rate  which  it  finds  to  have  been  unassailable  in 
the  past  Interstate  Commerce  Commission  v.  Cincinnati,  N.  0. 
&  T.  P.  R  Co.  167  U.  S.  479,  511,  42  L.  ed.  243,  256,  17  Sup. 
Ct.  Rep.  896. 

[4]  4.  But  while  a  court  is  powerless  to  fix  a  rate  for  the 
future,  it  is  authorized  to  prevent  the  enforcement  of  any  order 
of  a  board,  or  of  any  statute,  attempting  to  establish  a  noncom- 
pensatory rate.  The  statute  gives  a  right  to  review  the  rulings  of 
the  Commission  by  a  suit  to  set  aside  its  order  on  the  ground  that 
it  is  unlawful  or  unreasonable  (Laws  1911,  chap.  238,  §  21), 
which  must  be  brought  within  thirty  days  (§  16).  This  pro- 
ceeding has  much  the  effect  of  an  appeal,  and  authorizes  a  ju- 
dicial dd;ermination  of  the  facts  as  well  as  the  law.    Here  an 
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essential  inquiry  in  the  matter  presented  to  the  court  was  the 
question  of  the  cost  of  the  service.  The  finding  that  it  amounted 
to  $1.25  was  a  decision  that  so  much  of  the  statute  as  undertook 
to  limit  the  charge  therefor  to  $1  was  inoperiative  as  to  this  com- 
pany because  in  conflict  with  the  due  process  of  law  and  the 
equal  protection  clauses  of  the  14th  Amendment  The  order  of 
the  Commission  was  properly  set  aside  by  the  court  upon  this 
finding,  which  also  justified  a  decree  declaring  the  provision  of 
the  statute  fbdng  the  rate  at  $1  to  be  inoperative,  and  enjoining 
the  enforcement  by  the  Commission  of  the  penalties  for  its  vio- 
lation. 

"While  it  IB  not  the  province  of  the  courts  to  enter  upon  the 
merely  administi'ative  duty  of  framing  a  tariff  of  rates  for  car- 
riage, it  is  within  the  scope  of  judicial  power  and  a  part  of 
judicial  duty  to  restrain  anything  which,  in  the  form  of  a  regula- 
tion of  rates,  operates  to  deny  to  the  owners  of  property  invested 
in  the  business  of  transportation  that  equal  protection  which 
is  the  constitutional  right  of  all  owners  of  other  property." 
Keagan  v.  Farmers'  Loan  &  T.  Co.  154  U.  S.  362,  399,  38  L.  ed. 
1014,  1024,  4  Inters.  Com.  Rep.  560,  14  Sup.  Ct.  Hep.  1047, 
1055. 

With  the  modification  indicated,  the  company  is  entitled  to  the 
relief  granted.  If  after  a  decision  by  the  court  that  the  existing 
rate  is  noncompensatory,  the  utility  were  required  to  begin  pro- 
ceedings anew  for  the  allowance  of  an  increase,  the  old  rate  to  re- 
main in  force  in  the  meantime,  ihe  Commission,  while  acting  in 
entire  good  faith  and  in  accordance  with  its  best  judgment,  might 
reach  the  same  conclusion  as  befora  The  process  might  be  kept 
up  indefinitely,  and  there  would  be  no  way  in  which  a  change  in 
the  rate  could  ever  be  compelled,  or  by  which  the  courts  could 
give  relief  against  confiscation.  At  some  stage  of  the  proceedings 
the  plaintiff  is  entitled  to  the  judicial  examination  of  the  question 
of  the  adequacy  of  an  established  rate.  Chicago,  M.  &  St.  P.  B. 
Co.  V.  Minnesota,  184  TJ.  S.  418,  33  L.  ed.  970,  3  Inters.  Com. 
Rep.  209,  10  Sup.  Ct.  Rep.  462,  702.  The  fact  having  been 
judicially  determined  that  the  $1  rate  waa  noncompensatory,  it 
followed  that  no  legal  obligation  rested  on  the  company  to  accept 
it.  The  judgment  as  modified  merely  declares  and  protects  its 
right  in  this  regard.    Witliout  the  injunction  the  company  might 
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have  undertaken  to  charge  a  compensatory  rate,  relying  upon  its 
ability  to  defend  itself  in  any  proceedings  brought  against  it  on 
that  account,  by  proving  anew  that  the  amount  named  by  the 
statute  was  confiscatory.  But  that  course  would  have  involved 
the  risk  of  fines  amounting  to  $1,000  a  day  (Laws  1911,  chap. 
238),  and  a  proper  case  was  presented  for  equitable  relief.  It 
has  been  held  by  the  United  States  circuit  court  of  appeals  for 
this  circuit  that  the  Federal  Constitution  forbids  the  enforcement 
of  a  noncompensatory  rate,  even  during  the  process  of  rate  mak- 
ing. Love  V.  Atchison,  T.  &  S.  F.  R  Co.  107  0.  C.  A,  403,  185 
Fed.  321.  The  legislature  may  require  an  application  for  relief 
against  an  existing  rate  to  be  made  in  the  first  instance  to  the 
body  charged  with  the  control  of  that  matter.  Osborne  v.  San 
Diego  Land  &  Town  Co.  178  U.  S.  22,  44  L.  ed.  961,  20  Sup. 
Ct.  Eep.  860;  State  ex  rel.  Caster  v.  Kansas  Poetal-Tel^.  Cable 
Co.  96  Kan.  298,  P.TJ.R1915E,  222,  160  Pac.  544.  As  a  matter 
of  comity,  the  Federal  courts  will  ordinarily  refuse  to  investigate 
the  validity  of  a  rate  fixed  by  a  state  tribunal  until  the  remedies 
afforded  by  the  statute  are  exhausted ;  but,  if  the  time  for  invok- 
ing such  a  remedy  has  been  allowed  to  pass,  this  is  not  a  barrier 
to  relief  through  the  courts  against  confiscatory  rates.  Prentis 
V.  Atlantic  Coast  Line  Co.  211  U.  S.  210,  232,  53  L.  ed.  150,  29 
Sup.  Ct.  Rep.  67.  Here  the  plaintiff  has  followed  to  the  end  the 
course  laid  down  for  it  by  the  statute. 

The  portion  of  the  judgment  setting  aside  the  order  of  the 
Commission  will  be  affirmed.  The  remainder  will  be  modified  by 
eliminating  the  injunction  against  the  rate  of  $1.25,  and  substi- 
tuting therefor  one  against  the  enforcement  of  the  statute  fixing 
the  rate  at  $1, — a  duty  laid  upon  the  Conmiission.  Laws  1911, 
chap.  238,  §  39. 

[6]  5.  This  leaves  the  situation  much  the  same  as  though  a 
new  utility  had  been  created  since  the  1st  of  January,  1911. 
The  statute  continuing  the  rate  that  was  then  in  force  could  not 
apply,  and  the  company  would  necessarily  fix  its  own  rate.  So, 
when  the  only  rate  that  has  been  named  is  finally  determined  to 
be  confiscatory,  the  utility  must  decide  for  itself,  in  the  first  in- 
stance, what  rate  shall  be  charged.  Where  no  rate  is  fixed  by  the 
legislature^  either  directly  or  through  the  intervention  of  a  Com- 
mission, the  carrier  or  utility  names  a  rate,  \^ich  controls  unless 
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it  is  found  by  a  court  to  be  unreasonable.  Reeder,  Validity  of 
Rate  Regulation,  p.  55,  note  14;  4  R.  C.  L.  627,  note  7.  '^ut 
for  this  act  [creating  the  Interstate  Comijierce  Commission]  it 
would  be  unquestioned  that  the  carrier  had  the  right  to  prescribe 
its  tariff  of  rates  and  charges,  subject  to  the  limitation  that  such 
rates  and  charges  should  be  reasonable."  Interstate  ConMnerce 
Commission  v.  Cincinnati,  N.  O.  &  T.  P.  R.  Co.  167  U.  S.  479, 
604,  42  L.  ed.  243,  254,  17  Sup.  Ct  Rep.  896,  902.  Here  there 
were  only  two  obstacles  that  prevented  the  telephone  company 
from  establishing  a  rate  for  itself.  One  was  the  statute  fixing 
a  rate  of  $1 ;  the  other  was  the  order  of  the  Commission  refusing 
to  authorize  a  change  in  this  rate, — ^in  effect  adopting  or  estab- 
lishing it  These  having  been  removed,  the  company  was  left 
free  to  take  the  initiative.  The  modified  judgment  will  leave  the 
telephone  company  without  any  rate.  It  must  then  fix  the  rate 
it  will  charge.  This  rate  will  be,  in  effect,  until  the  Public  Utili- 
ties Commission  fixes  a  different  rate.  The  rate  fixed  by  the 
Commission  will  ttien  be  subject  to  examination  by  the  courts, 
and  may  be  set  aside.  This  rule  will  confine  the  courts  to  the 
exercise  of  their  proper  functions.  It  will  leave  the  Public 
Utilities  Commission  free  to  act  under  the  law,  and  it  will  pre- 
vent the  public  utility  from  being  compelled  to  render  service  at 
less  than  a  compensatory  rate.  After  the  courts  have  h^ld  invalid 
the  act  of  the  legislature  and  the  order  of  the  Public  Utilities 
Commission  establishing  a  rate,  there  is  no  rate,  and  the  utility, 
upon  fixing  a  rate,  cannot  be  convicted  of  having  established  or 
changed  the  rate  without  the  consent  of  the  Commission.  Xo 
conviction  can  be  had  until  the  legislature  or  Commission  estab- 
lishes another  rate,  and  the  act  of  the  legislature  or  order  of  the 
Public  Utilities  Commission  has  been  violated.  The  Public 
Utilities  Commission  is  left  as  free  to  act  in  any  matter  concern- 
ing rates  as  the  legislature  would  be  after  an  act  passed  by  it  has 
been  declared  invalid.  It  is  under  no  restriction  in  that  r^ard. 
If  it  should  name  a  rate  of  even  a  less  amount  than  that  previous- 
ly established,  its  action  would  control  unless  duly  set  aside  by 
the  action  of  a  court. 

The  judgment  is  modified  as  already  indicated,  and,  as  so 
modified,  affirmed. 

All  the  Justices  concur. 
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MASSACHUSETTS  PUBLIC  SERVICB  COMMISSION. 

m  RE  STURBRIDGE. 
[P.  S.  C.  1201.1 

Service '^  Telephonea '^  Potential  exchange  area'^ToU  service, 

1.  Residents  of  a  community  in  a  potential  exchange  area  within 
one  town  cannot  have  free  connection  with  residents  of  another  town 
served  hy  a  physical  exchange  through  which  the  potential  exchange 
subscribers  are  switched,  where  such  connection  would  disturb  the  en- 
tire rate  structure  and  discriminate  against  other  communities. 

Service -^  Telephones -^  Free  interchange  in  community, 

2.  Telephone  subscribers  within  the  area  of  a  potential  exchange 
embracing  only  one  portion  of  a  town  were  held  entitled  to  free  service 
with  all  other  subscribers  within  the  town,  it  appearing  that  no  prin- 
ciple of  the  prevailing  rate  system  would  be  violated.. 

[March  2,  1016.] 

Petition  of  the  selectmen  of  the  town  of  Sturbridge  relative 
to  the  reduction  in  toll  rates  of  the  New  England  Telephone  & 
Telegraph  Company  between  Sturbridge  and  Southbridge.  The 
Commission  refused  to  abolish  toll  service  between  that  section 
of  the  town  of  Sturbridge  known  as  Fiskdale  which  constitutes  a 
potential  exchange  area,  but  ordered  service  without  extra  charge 
between  Fiskdale  and  other  portions  of  the  town  of  Sturbridge. 

By  the  Commission:  This  was  a  petition  by  the  selectmen 
of  Sturbridge  praying  that  the  present  toll  charge  of  5  cents  be- 
tween subscribers  in  that  section  of  the  town  of  Sturbridge  known 
as  'Tiskdale"  and  the  subscribers  within  the  exchange  territory 
of  Southbridge  be  abolished. 

A  public  hearing  was  granted  by  the  Commission,  at  which 
the  selectmen  of  the  town  of  Sturbridge  appeared  for  the  peti- 
tion. The  evidence  shows  that  the  situation  at  Fiskdale  is  a 
very  unusual  one,  there  being  but  four  cases  of  this  kind  in  the 
state. 

At  Fiskdale,  there  are  now  42  subscribers  including  4  pay 
stations.  Ordinarily,  owing  to  the  small  number  of  subscribers, 
they  would  be  attached  to  the  nearest  physical  exchange,  in  this 
case  Southbridge,  paying,  in  addition  to  the  rates  in  force  in 
Southbridge,  regular  mileage  charges  as  applied  in  other  sec- 
tions of  the  state,  the  limit  being  1  mile  on  business  telephones, 
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2  miles  on  residence  telephones,  and  6  miles  on  rural  lines.  In 
lieu/of  this,  an  exchange  territory  was  created  in  1902  to  include 
iite  town  of  Sturbridge,  and  service  was  furnished  through  a 
local  switching  agency  at  Fiskdale  for  a  period  of  six  years,  the 
number  of  subscribers  during  that  period  reaching  35. 

In  1908,  owing  to  dissatisfaction  with  the  service,  the  sub- 
scribers were  given  the  choice  of  accepting  a  potential  exchange 
or  being  attached  to  the  Southbridge  exchange  with  the  extra 
mileage  charges.  The  establishment  of  a  potential  exchange 
meant  simply  that  the  switching  would  be  done  at  Southbridge 
instead  of  the  local  arrangement  at  Fiskdale.  Thirty-three  out 
of  the  35  subscribers  voted  for  the  potential  exchange,  which  has 
since  been  maintained  with  continuous  service,  as  against  part 
time  service  under  old  conditions.  Under  these  arrangements,  a 
toll  charge  of  5  cents  applies  on  Southbridge  calls.  At  Stur- 
bridge  proper  there  are  some  32  subscribers  who  are  connected 
with  the  Southbridge  exchange,  and  the  Southbridge  toll  of  5 
cents  applies  to  calls  from  subscribers  in  the  Fiskdale  portion  of 
Sturbridge  to  those  in  Sturbridge  proper,  with  whom  the  Fisk- 
dale subscribers  also  desire  to  have  free  service. 
.  [1]  The  present  schedule  applied  to  Fiskdale,  which  calls  for 
a  5-cent  toll  to  Southbridge,  is  in  accordance  with  the  general 
rate  schedule  filed  with  the  Commission,  and  cannot  be  disturbed 
in  this  one  instance  without  discrimination  against  other  com- 
munities. 

[2]  However,  the  conditions  prevailing  in  this  particular  ter- 
ritory are  in  one  respect  abnormal.  Under  ordinary  conditions 
telephone  subscribers  in  the  various  communities  of  a  town  would 
be  afforded  free  service  one  with  the  other,  which  is  not  the  case 
here.  The  Commission  is,  therefore,  of  the  opinion  that  no  prin- 
ciple of  the  prevailing  system  of  rates  will  be  violated  if  the 
subscribers  within  the  area  of  the  potential  exchange  at  Fiskdale 
are  given  free  service  with  all  other  subscribers  within  the  town 
of  Sturbridge, 

Therefore,  it  is  ordered  that  the  New  England  Telephone  & 

Telegraph  Company  be  hereby  required  to  furnish  to  subscribers 

within  the  area  of  the  potential  exchange  at  Fiskdale  service 

without  extra  charge  to  all  other  subscribers  within  the  town  of 

Sturbridge. 
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NEW  HABCPSHIBJQ  PUBLIC  SERYICB  OOBfMISSION. 

IN  BE  STJNAPEE  ELECTRIC  LIGHT  &  POWER  COMPAMT. 

[D-295;  Order  No.  604.] 

Mimopoly  and  oompetUian -^  Entrance  into  oce%tpied  territory  ^^  IPw^ 
chase  of  competitor*8  property. 

An  electric  company,  upon  invading  territory  inadequately  seryed 
with  acetylene  gas,  will  be  permitted  to  pay  a  fair  price  for  the  acetylesa 
property  tiiat  will  not  be  useful  to  it,  but  which  will  be  destroyed  by 
competition. 

[February  25,  1916.] 

Petition  for  authority  to  the  Sunapee  Electric  Light  &  Power 
Company  to  construct  a  transmission  line  and  to  engage  in  busi- 
ness as  an  electric  utility  in  the  towns  of  New  London,  Sutton, 
and  Newbury,  and  to  purchase  the  New  London  Acetylene  Com- 
pany, and  authority  to  the  New  London  Company  to  sell  to  the 
Sunapee  company ;  granted.  The  sale  value  of  the  property  was 
fixed  at  $2,000. 

Appearances :    DeWitt  C.  Howe  for  petitioners. 

Gunnison,  Commissioner:  The  Sunapee  Electric  Light  & 
Power  Company  is  a  New  Hampshire  corporation  organized  and 
equipped  for  the  purpose  of  selling  and  distributing  electrical 
energy  for  public  and  private  use.  The  towns  of  New  London, 
Sutton,  and  Newbury  have  granted  the  company  the  right  to 
locate  and  maintain  its  line  of  poles,  with  necessary  wires  and 
fixtures  attached,  within  their  highways.  The  company  is  in  a 
position  to  render  the  service  for  which  this  petition  asks,  and 
no  one  appeared  at  the  hearing  in  opposition. 

The  Sunapee  Electric  Light  &  Power  Company  further  asks 
permission  to  purchase  all  the  property  of  the  New  London 
Acetylene  Company.  It  appears  that  the  New  London  Acetylene 
Company  now  furnishes  gas  for  street  and  some  commercial  light- 
ing in  the  town  of  New  London.  Its  plant,  however,  is  inade- 
quate and  inefficient,  and  the  company  is  anxious  to  dispose  of 
its  corporate  property  and  go  out  of  business.  It  has  accordingly, 
by  a  two-thirds  vote  of  its  stockholders,  voted  to  sell  all  of  its 
property  for  $2,000  to  the  Sunapee  Electric  Light  &  Power  Com- 
pany, and  the  latter  company,  by  a  similar  vote  of  its  stock- 
holders, has  voted  to  purchase  said  property  at  the  figure  named. 
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It  is  probable  that  this  property  will  be  of  little,  if  any,  actual 
value  to  the  Sunapee  company,  ^nd  for  that  reason  the  sum  to  be 
paid  for  it  is  not  properly  capitalizable.  But  the  Acetylene  com- 
pany is  established.  It  has  the  field  which  the  Sunapee  company 
seeks  to  invade.  There  is  not  enough  business  for  the  two  com- 
panies, and  if  allowed  to  enter  into  competition  the  inevitable 
result  would  be  that  the  Sunapee  company  would  drive  the  Acety- 
lene company  out  of  business  and  render  its  property  valueless. 
It  seems,  therefore,  equitable  and  just  that  the  Sunapee  company 
be  allowed  to  pay  the  Acetylene  company  a  fair  value  for  its 
property  rather  than  to  destroy  its  value  by  competition.  We 
find  that  $2,000  is  a  fair  value  for  said  property.  We  accord- 
ingly find  that  it  is  for  the  public  good  that  all  the  petitions 
treated  in  this  report  be  granted,  and  an  order  will  issue  accord- 
ingly. 

Nilee  and  Worthen,  Commissioners,  concur. 


NSW  YORK  PUBIiIO  SESaTICB  COMMISSION,  SECOND  DISTRICT. 

MINEOLA  PARK 

V, 

LONG  ISLAND  RAILEOAD  COMPANY. 

[No.  239.] 

Service  —  Offer  of  patrons  to  build  email  station  —  Effect  on  4uty  to 
company  to  atop  trains, 

1.  A  Commission  is  not  bound  to  order  a  new  railroad  station  at  a 
point  at  which  the  cost  of  construction  would  not  be  justified,  merely 
because  the  complainants  agree  to  pay  for  it»  although  at  a  former 
hearing  they  were  encouraged  to  raise  the  money  under  the  justifiable 
assumption  that  the  company  would  then  consider,  in  a  sympathetic 
and  friendly  spirit,  the  question  of  the  stoppage  of  trains  there. 

Service '-^ Station    facilities'^ When    new   stopping    place    not   war- 
ranted. 

2.  It  would  be  an  abuse  of  power  for  a  Commission  to  order  a 
railroad  company  to  maintain  a  station  not  warranted  from  an  economic 
standpoint,  although  built  by  patrons,  it  appearing  that  the  railroad  is 
far  from  prospisrous,  that  complainants  have  a  station  on  either  side 
within  a  ndls  and  a  half,  with  trolly  connection^  amd  that  the  stop- 
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ping  of  the  trains  at  the  proposed  point  would  interfere  with  existing 
service. 

[December  28,  1915.] 

Application  for  the  establishment  of  a  railroad  station  at 
Mineola  Park;  denied. 

Appearances :  Charles  H.  StoU  for  complainants ;  C.  L.  Ad- 
dison for  the  Long  Island  Railroad  Company. 

Emmety  Commissioner:  It  seems  desirable  to  explain  briefly 
the  reasons  for  the  Conmdssion's  decision  in  this  case.  The  mat- 
ter came  before  us  first  in  October,  1914,  upon  the  complaint  of 
certain  residents  of  Mineola  Park,  Nassau  county,  against  the 
Long  Island  Bailroad  Company,  asking  that  the  respondent  be 
directed  to  build  and  maintain  a  freight  and  passenger  station 
at  Mineola  Park,  and  to  stop  trains  there.  The  testimony  at  the 
first  hearing  indicated  that  Mineola  Park,  so-called,  has  a  popu- 
lation of  about  350  people.  The  precise  point  at  which  it  was 
asked  that  a  station  should  be  established  was  generally  referred 
to  by  the  witnesses  as  Carll  Place,  not  Mineola  Park.  The  ad- 
joining property,  it  seems,  had  been  purchased  by  real  estate 
operators  in  1891,  and  shortly  after  its  acquisition  the  question 
of  erecting  a  station  there  was  taken  up  with  the  Long  Island 
Railroad  Company.  A  little  later  a  small  parcel  adjoining  the 
company's  tracks  was  conveyed  to  the  raiboad  upon  condition 
that  it  should  be  used  for  "depot  purposes."  There  was  a  shed 
and  a  platform  on  the  property,  and  the  railroad  did  for  a  time 
stop  a  few  trains  there  for  the  convenience  of  the  people  who 
were  brought  down  by  the  owners  of  the  property  as  prospective 
lot  purchasers.  Subsequently  the  railroad  removed  the  shed  and 
platform,  and  for  many  years  no  trains  have  stopped  there.  In 
the  meantime,  the  settled  communities  on  either  side  (Mineola 
to  the  west,  and  Westbury  to  the  east,  each  with  its  station)  have 
grown  to  be  considerable  places.  Mineola  and  Westbury  are  each 
about  a  mile  and  a  half  distant  from  the  point  where  it  is  now 
desired  that  trains  shall  be  stopped.  Both  are  flourishing  com- 
munities, and  the  railroad  company  has  recently  spent  consider- 
able sums  of  money  in  improving  the  station  facilities  at  these 
points.  The  train  service  at  both  points  is,  we  understand,  good. 
At  present  the  people  living  at  Carll  Place  use  one  or  the  other 
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of  these  stations.  A  trolley  line  runs  through  Carll  Place^  both 
to  Mineola  and  to  Westbury,  but.  the  complainants  say  that  the 
service  is  not  very  good  on  this  line^  and  that  they  wish  a  station 
of  their  own. 

It  developed  at  the  first  hearing  that  during  the  past  fifteen 
or  twenty  years  nearly  all  small  stations  of  the  kind  asked  for 
here^  which  have  been  built  along  the  Long  Island  railroad,  have 
been  paid  for  in  the  first  instance  by  the  adjoining  property  own- 
ersy  usually  real  estate  operators.  The  railroad  has  then,  to  a 
greater  or  less  d^ree,  included  these  stations  among  its  regular 
stops.  In  view  of  this  practice,  which  seems  to  have  been  so 
generally  followed  as  to  amount,  to  a  custom,  the  sitting  Commis- 
sioner intimated  that  he  probably  would  not,  under  the  circum- 
stances, feel  like  recommending  to  the  Ccnnmission  that  the  rail- 
road company  be  compelled  to  pay  the  initial  cost  of  establish- 
ing such  a  station  as  was  asked  for  at  Carll  Place,  but  that  if 
complainants  should  come  before  the  Commission  later  with  a 
large  enou^  amount  of  money  actually  subscribed  to  build  such 
a  station,  the  Commission  would  be  very  glad  to  take  up  with  the 
railroad  the  question  of  stopping  its  trains  there.  The  sitting 
Commissioner,  when  he  made  this  suggestion,  had  no  knowledge 
as  to  whether  either  party  to  the  proceeding  would  take  kindly 
to  it.  It  seemed  to  him  at  the  time  to  be  a  proper  suggestion 
to  make,  and  he  hoped  that  it  might  lead  to  an  amicable  adjust- 
ment of  the  entire  controversy.  The  manner  in  which  the  sug- 
gestion was  received,  both  by  the  complainants  and  by  the  rail- 
road representative,  encouraged  this  hope.  On  the  one  hand,  a 
readiness  to  undertake  the  work  of  raising  money  was  shown,  and 
on  the  other  hand  qualified  assurances  were  given  that  something 
would  be  done  voluntarily  toward  stopping  trains  if  the  neigh- 
borhood would  first  show  its  genuine  interest  in  the  matter  by 
raising  the  amoimt  necessary  to  build  a  suitable  station  at  Carll 
Place.  So  that  when,  a  year  later,  complainants  came  in  with 
substantial  evidence  of  their  interest  in  the  shape  of  contributions 
aggregating  over  $2,000,  and  an  intimation  that  as  much  as 
$4,000  could  if  necessary  be  raised,  the  Commission  had  every 
reason  to  suppose  that  a  friendly  adjustment  of  the  entire  mat- 
ter was  in  sight 

The  proceeding  having  at  an  early  stage  taken  the  turn  which 
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I  have  mentioned,  it  was  agreed  then  by  all  parties  that  a  proper 
immediate  disposition  of  the  matter  would  be  to  enter  a  closing 
order,  which,  however,  should  contain  a  provision  permitting 
complainants  to  move  later  to  reopen  the  case  if  circumstances 
should  then  seem  to  warrant  such  reopening. 

All  this  took  place  in  October,  1914.  Subsequently  the  com- 
plainants, or  some  of  them,  undertook  to  raise  money  for  the 
erection  of  a  station  at  Carll  Place,  and  procured  subscriptions, 
as  has  been  stated,  aggregating  $2,185.  No  money  has  actually 
been  collected,  but  different  people  have  signed  for  that  aggre- 
gate amount.  Plans  for  a  small  station  were  also  prepared,  and 
in  the  late  spring  or  early  summer  of  1915  a  r^reeentative  of 
tihe  complainants  visited  the  general  manager  of  the  Long  Island 
railroad  and  laid  the  re^h  of  his  labors  in  reqpect  to  the  pro- 
posed new  station  before  him.  Then  for  the  first  time  he  was 
informed  by  the  general  manager,  to  whose  attention  the  matter 
had  apparently  just  been  brought,  that  under  no  circumstances 
would  the  plan  of  stoji^ing  any  trains  at  sudi  a  station  be  fa- 
vored by  the  railroad.  The  station  structure  which  the  complain- 
ants proposed  to  build  was  characterized  as  by  no  means  up  to 
the  standards  which  the  railroad  company  are  now  adhering  to 
in  all  their  new  station  projects,  and  the  opinion  was  expressed 
also  that  even  these  plans  would  cost  a  great  deal  more  than 
$2,186  to  carry  it  out.  The  railroad's  chief  objection,  however, 
was  that  it  would  be  against  all  sound  principles  of  railroad  opera- 
tion to  place  any  station  whatsoever  at  Oarll  Place,  on  account 
of  the  expense  which  the  railroad  would  be  put  to  in  maintain- 
ing even  a  small  station  there,  the  sparse  population  in  the  im- 
mediate neighboriiood,  the  close  proximity  of  the  Westbury  and 
Mineola  stations,  and  the  fact  that  considerable  expenditures  had 
very  recently  been  made  at  bolii  these  points  with  the  idea  of 
satisfactorily  taking  care  of  all  adjacent  traffic. 

Thereupon  the  complainants  moved  to  reopen  this  case.  The 
motion  was  granted,  and  several  hearings  have  since  been  held 
at  which  the  whole  question  was  further  aired  and  new  testimony 
presented  on  behalf  of  the  complainants.  This  new  testimony 
was  to  the  general  effect  that  relying  on  the  assurances  given  last 
year,  several  people  had  built  houses  in  the  neighboriiood  of  Carll 
Place,  and  that  other  improvements  had  been  inaugurated  there, 
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all  in  the  belief  that  a  new  station  would  shortly  be  erected.  At 
these  hearings  the  railroad  cdmpany  stoutly  maintained  its  posi- 
tion that  a  station  at  Oarll  Place  was  quite  unnecessary,  and  that 
it  would  be  a  gross  imposition  to  compel  them  to  maintain  one, 
even  if  the  first  construction  cost  was  met  by  others.  That  posi- 
tion has  been  maintained  at  all  subsequent  hearings.  The  rail- 
road contends  that  no  such  definite  or  explicit  assurances  were 
given  by  its  representatives  at  the  earlier  hearings  as  to  warrant 
complainants  in  believing  that  if  they  should  subsequently  appear 
with  a  sufficient  amount  of  money  raised  to  build  a  station,  trains 
would  be  stopped  there  as  a  matter  of  course.  It  also  takes  sharp 
issue  with  complainants  as  to  the  sufficiency  of  the  amount  of 
money  raised  for  the  purpose  of  building  a  new  station.  But  its 
chief  contention,  as  we  understand  it,  is  that  regardless  of  cost 
it  would  be  an  offense  against  the  first  principles  of  sound  rail- 
road management  for  this  Commission  to  compel  the  railroad  to 
maintain  any  station  at  the  point  in  question.  It  contends  that 
the  indefinite  multiplication  of  these  small  stations,  a  mile  or  so 
apart,  will  have  the  eifect  in  the  end  of  virtually  turning  the 
road  into  a  trolley  line,  and  that  the  maintenance  of  a  new  station 
between  Mineola  and  Westbury  would  be  a  sheer  economic  ab- 
surdity. Nor  does  it  regard  the  circumstances  surrounding  the 
conveyance  to  the  railroad,  back  in  the  early  90's,  of  the  small 
piece  of  land  at  Carll  Place  "for  station  purposes"  as  controlling 
upon  them  now.  It  claims  that  at  most  this  circumstance  raises 
the  question  whether  the  railroad  can  continue  to  assert  owner- 
ship over  this  piece  of  property,  if  it  fails  to  use  it  for  the  pur- 
pose indicated,  and  that  in  no  event  does  it  obligate  the  company 
to  maintain  a  station  at  Carll  Place  if  there  should  be  no  economic 
need  for  one. 

[1]  That,  briefly,  is  the  situation  now  presented  to  us.  In 
endeavoring  to  dispose  of  the  matter  justly  the  Commission  is 
confronted,  at  the  outset,  with  the  question  whether,  in  view  of 
what  took  place  in  October,  1914,  when  the  case  was  closed  in 
order  to  enable  complainants  to  see  what  could  be  done  toward 
raising  money  for  the  erection  of  a  station,  it  is  now  in  anywise 
obligated  to  order  the  erection  of  a  new  station  at  the  property 
owners'  expense,  and  the  stopping  of  trains  by  the  railroad  com- 
pany, if  it  should  now  appear  that  a  station  is  really  not  re- 
P.U.R.1916B. 
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quired  at  Carll  Place  by  ccmsiderationB  either  of  sound  railroad 
management  or  of  public  convenience  or  necessity.  There  can 
be  no  question  but  that  this  point  was  not  specifically  passed  upon 
by  the  Commission  when  the  case  was  closed  in  October,  1914. 
On  the  other  hand,  there  can  be  no  question  but  that  the  com- 
plainants were  encouraged  at  that  time  to  inquire  into  the  possi- 
bility of  raising  money  for  the  erection  of  a  new  station,  and  that 
they  were  quite  justified  in  assuming  that,  if  they  found  that  the 
money  could  be  raised,  the  railroad  company  would  take  up  the 
question  of  stopping  trains  at  Carll  Place  in  a  sympathetic  and 
friendly  spirit  Now  that  a  considerable  sum  of  money  has  been 
raised,  and  the  railroad  has  refused  to  negotiate  further  about 
stopping  trains,  is  the  Commission  in  honor  bound  to  order  a  new 
station  to  be  maintained  at  Carll  Place,  even  though  it  should  now 
conclude,  upon  the  entire  record,  that  the  structure  would  fulfil 
no  such  useful  functioji  as  to  justify  the  cost  of  its  maintenance  ? 
That  is  the  first  question  to  be  determined.  It  has  troubled  us 
not  a  little,  but  on  the  whole  we  cannot  think  that  we  are  called 
upon  to  decide  the  case  now  otherwise  than  on  its  merits,  upon 
the  issues  presented  by  the  pleadings.  In  making  his  original 
suggestion  looking  toward  a  settlement  of  the  case,  it  was  not  the 
intention  of  the  sitting  Commissioner  to  leave  the  matter  in  such 
shape  that  if  the  negotiations  broke  down  and  the  case  were 
reopened  the  Commission  might  find  itself  in  the  position  of 
having  to  make  a  final  order  whidi  would  be  at  variance  with 
the  requirements  of  public  convenience  and  necessity  as  these 
might  then  appear.  He  sought  only  to  point  the  way  to  an  ad- 
justment which  at  the  time  he  thought  might  be  fair  txy  both 
sides.  Possibly  the  Commissioner's  original  suggestion  was  an 
unwise  one,  although  made  in  the  most  absolute  good  faith.  There 
may  be  a  question,  too,  whether  the  railroad  aulixorities  are  now 
morally  entitled  to  break  oj6f  negotiations  in  the  way  they  have, 
even  if  they  are  right  in  the  view  they  now  take  of  the  case  upon 
its  merits.  But  the  situation  which  confronts  the  Commission 
is  that,  whether  rightly  or  wrongly,  n^otiations  have  been 
brdken  oflF.  The  railroad  authorities  now  insist  on  submitting 
the  original  controversy  to  the  Commission  for  determination 
upon  its  merits,  and  the  Commission  is  not  conscious  of  ever  hav- 
ing waived  its  right  to  determine  the  case  upon  the  merits  if  the 
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necessity  for  doing  so  should  finally  arise.  It  believes,  indeed, 
that  it  is  its  duty  to  determine  it  in  this  manner,  even  though  the 
determination  involves  the  dashing  of  hopes,  which  the  sitting 
Commissioner  was  in  part  responsible  for  raising  in  the  minds  of 
complainants  when  he  first  suggested,  perhaps  inadvisedly,  a  line 
along  which  negotiations  for  a  settlement  mi^t  be  conducted. 
We  feel  that  we  must  pass  upon  the  merits  of  the  question  pre- 
sented by  the  original  pleadings^  now  that  one  of  the  parties  to 
the  controversy  positively  refuses  to  carry  on  further  negotiations 
looking  to  a  friendly  settlement  of  the  dispute.  And  approach- 
ing the  matter  in  that  way,  we  can  reach  no  other  conclusion  than 
that  the  erection  of  a  new  railroad  station  at  Carll  Place  is  not 
required  by  any  consideration  of  public  convenience  and  neces- 
sity, and  that  it  would  be  unfair  to  the  railroad  to  require  it  to 
maintain  a  station  there.  The  few  people  whose  convenience 
would  be  slightly  contributed  to  by  the  maintenance  of  such  a 
station  cannot  by  any  stretch  of  the  imagination  be  said  to  really 
need  lixis  additional  convenience,  with  the  Mineola  and  Westbury 
stations  a  mile  away  on  either  side  and  a  trolley  connecting  both 
these  stations  with  Oarll  Place  in  regular  operation.  The  con- 
venience they  ask  for  could  only  be  granted  them  by  placing  a 
burden  on  the  Long  Island  railroad  that  would  not  be  warranted 
from  an  economic  point  of  view,  and  by  inconveniencing  many 
people  who  live  further  to  the  eastward  and  who  would  strenu- 
ously object  to  having  their  present  train  service  interfered  with 
by  any  additional  stops. 

[2]  Considered  as  an  isolated  case,  the  outlay  of  money  neces- 
sary to  maintain  such  a  station  as  is  here  asked  for  would  proba- 
bly not  be  great,  certainly  not  great  enough  to  seriously  affect  the 
financial  condition  of  the  Long  Island  railroad  one  way  or  the 
other.  But  cases  like  this  cannot  be  treated  as  isolated  cases. 
What  one  community  gets,  others  soon  ask  for.  So  that  even  in 
these  little  cases  the  question  of  the  railroad's  financial  condition 
has  to  be  taken  into  account.  Which  justifies  us,  we  think,  in 
calling  attention  to  the  fact  that  the  financial  status  of  the  Long 
Island  railroad  is  by  no  means  so  good  as  some  of  its  patrons  ap- 
parently suppose  that  it  is.  While  the  road  is  undoubtedly 
somewhat  more  prosperous  now  than  it  was  a  few  years  ago,  it  is 

still  running  behind,  and  is  still  being  maintained  by  outside  help 
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rather  than  by  its  own  earnings.  Its  respensible  officials  seem 
to  believe  that  one  of  the  defects  in  its  present  arrangements  is 
the  frequency  with  which  small  stations  have  been  established 
in  the  past  along  all  the  different  branches  of  the  systenL  The 
resulting  maintenance  charge,  which  has  to  be  met  by  die  rail- 
road no  matter  who  builds  the  station  in  the  first  place,  is  in  the 
opinion  of  these  officials  an  unwarranted  burdwi  from  which  the 
road  should  not  be  compelled  to  suffer  any  more  than  it  is  al- 
ready suffering.  Only  prosperous  public  service  corporations 
can  in  the  long  run  satisfactorily  serve  the  public,  and  from  that 
point  of  view  it  is  almost  as  much  in  the  interest  of  the  people 
of  Long  Island  that  this  railroad  shall  be  afforded  an  opportunity 
to  establish  itself  on  a  firm  basis  financially,  as  it  is  to  the  inter- 
est of  the  stockholders.  Of  course  this  must  not  be  misunder- 
stood as  a  pronouncement  that  corporations  like  the  Long  Island 
railroad  owe  no  duties  to  the  public  unless  in  performing  them 
they  shall  derive  profit  for  themselves.  That  is  far  from  being 
our  understanding  of  the  obligation  under  which  a  public  service 
corporation  sometimes  stands  toward  the  public  at  large.  But 
under  such  circumstance  as  we  are  dealing  with  here,  where  the 
road  is  far  from  prosperous,  and  where  the  complainants  already 
have  woU-established  railroad  stations  on  either  side  a  mile  and  a 
half  off,  with  trolley  connections  to  these  stations,  it  seems  to  us 
that  it  would  be  an  abuse  of  power  by  this  Commission  to  compel 
the  respondent  to  maintain  a  new  railroad  station,  even  if  the 
money  to  build  it  should  in  the  first  instance  be  provided  by  the 
people  of  the  community.  We  must,  therefore,  deny  the  appli- 
cation. 


MISSOURI  PUBiiiG  service:  commission. 

WILLIAM  SESSINQHAUS 

V. 

ST.  LOUIS  MERCHANTS  BRIDGE  TERMINAL  RAILWAY 

COMPANY. 

[Case  No.  661.] 

(2  Uo.  P.  8.  C.  R.  690.) 

Parties ^  JBrection    of    passenger    depot  ^Proper    fMirty    |il«#nfl/f  — 
Statutes, 

1.  A  complaint  demanding  the  erection  of  a  railroad  passenger 
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depot  may  be  filed  by  a  person  on  b^alf  of  a  citizens  and  taxpayers 
league,  or  of  any  member,  under  a  statute  providing  that  such  a  com- 
plaint may  be  made  by  any  person,  civic  association,  or  organization, 
and  that  the  Commission  shall  not  be  required  to  dismiss  because  of 
the  absence  of  direct  damage  to  the  complainant. 

Service  ^  Railroad  ^  Jurisdiction  of  Commission  ^  Erection  of  depot 
^m Franchise  terms'^ Enforcement  of, 

2.  A  franchise  obligation  to  erect  a  railroad  depot  may  be  enforced 
by  complaint  to  the  Missouri  Commission  asking  it,  first,  to  hear  and 
determine  the  question  of  law  and  fact  and  issue  an  appropriate  order, 
or  second,  to  institute  the  necessary  legal  proceeding  through  its  gen- 
eral counsel,  under  statutory  authority  to  require  adequate  service  of 
common  carriers,  although  the  Commission  is  without  jurisdiction  to 
enforce  specific  performance  of  contracts  or  to  give  relief  in  the  nature 
of  mandamus. 

Service  —  Railroads  —  Jurisdiirtion  of  Commission -^  Erection  of  sta- 
tion. 

3.  The  Missouri  Commission  can  compel  the  building  of  a  railroad 
depot,  under  statutory  authority  to  require  the  erection  for  .public 
convenience  and  necessity  and  to  secure  adequate  service  and  facilities. 

Pleading -^  Variance -^  When  formal  amendment  not  required '^  Ap' 
plication  of  maxims. 

4.  A  complaint  to  compel  the  erection  of  a  railroad  depot  in  per- 
formance of  a  franchise  obligation  ^ill  be  viewed,  under  the  maxim 
that  equity  regards  that  as  done  which  ought  to  be  done,  and  that  it 
looks  to  intent  rather  than  form,  as  actually  amended  in  accordance 
with  the  evidence. 

Parties  —  Erection  of  passenger  depot  —  Necessary  parties  defendant. 
6.  Railroads  which  will  have  to  use  a  proposed  station,  and  a  rail- 
road whose  track  must  be  relocated,  are  necessary  parties  to  a  pro- 
oeeding  to  compel  the  erection  of  the  station. 

Commission  —  Jurisdiction  —  Franchises  —  Railroads  «  Erection  of 
depot  —  Service. 

6.  The  Missouri  Commission  cannot  grant,  or  compel  the  local 
authorities  to  grant,  franchises  for  the  erection  of  a  passenger  station; 
but  it  can  direct  the  railroad  to  apply  and  take  the  essential  legal 
•teps  therefor. 

'Service  «  Statutes  «  Construction  of  «  Railroads  «  Stations. 

7.  Liberal  construction  should  be  given  a  statute  empowering  a 
Commission  to  order  the  erecticm  of  a  passenger  depot  for  public  neces- 
sity and  convenienee. 

Service  ^  Railroads  ^  Passenger  station  ^  Elements  affecting  right 
to  require. 

8.  To  require  the  erection  of  a  railroad  passenger  depot  as  a  public 
neeeesity  or  convenience  in  a  city  having  other  stations,  it  should  appear 
that  a  substantial  number  of  persons  and  industries  will  be  served,  that 
they  could  not  be  served  conveniently  at  the  existing  stations,  that  the 
public  safety  will  not  be  endangered,  that  the  expense  will  not  contra- 
vene a  constitutional  mandate  of  due  obsiurvance  of  property  rights,  and, 

P.U.R.1916B. 


Digitized  by 


Google 


1006  MISSOURI  PUBLIC  SERVICE  COMMISSION. 

as  applied  to  through  trains,  that  the  convenience  of  through  pasMn- 

gers  and  the  rights  of  interstate  carriers  will  not  be  ignored. 
Service  «  Railroads  —  Passenger  stations  «  Population, 

9.  Only  the  population,  business  and  resident,  that  cannot  be  ccm- 

veniently  served  at  existing  railroad  stations  should  be  considered  in 

determining  whether  to  order  another  depot. 
Service  «  BaUroads  «  Passenger  station  «  When  not  required. 

10.  A  terminal  railroad  company  will  not  be  ordered  to  erect  an 
additional  passenger  station  in  a  city,  where  two  existing  stations  are 
safe,  adequate,  and  convenient,  where  a  large  expenditure  would  be 
required  which  would  yield  no  return,  where  an  unjustifiable  stopping 
of  interstate  trains  would  be  required,  and  where  railroads  which  must 
use  the  station  and  a  railroad  whose  tracks  must  be  relocated  are  not 
made  parties. 

Service  —  Railroads  —  Passenger  station  «  Existing  stations  —  Befum. 

11.  An  additional  railroad  passenger  station  cannot  be  ordered 
merely  because  the  site  may  be  better  than  those  of  existing  stati<ms 
furnishing  adequate  facilities,  where  a  large  sum  must  be  spent  with- 
out any  hope  of  a  return. 

Service  ^  Railroads --^  Passenger  station -^  Operation  at  loss, 

12.  A  railroad  will  not  be  required  to  expend  a  substantial  sum 
to  erect  an  unprofitable  passenger  station  upon  mere  general  allegations 
that  amounts  can  be  secured  from  depot  concessions  that  will  equal  the 
cost  of  maintenance. 

Commerce  —  Requiring  stopping  of  interstate  trains, 

13.  An  order  directing  the  stopping  of  interstate  trains  at  a  pro- 
posed passenger  staticm  would  not  be  justified  where  it  would  neces- 
sitate three  stops  within  a  distance  of  3.91  miles  in  a  city,  or  the  elimi- 
nation of  a  stop  at  an  existing  station  which  furnishes  adequate  facili- 
ties. 

[December  31,  1915.] 

Complaint  to  compel  a  terminal  railroad  to  erect  a  passenger 
depot;  dismissed. 

Motion  for  rehearing  overruled  February  28,  1916. 

Appearances:  Evan  A.  Smith  for  complainant;  T.  M.  Pierce 
and  J.  L.  Howell  for  defendant 

A.  Outline  of  Issues  as  Presented  by  the  Pleadings. 

McQuillin,  Commissioner:  Complainant,  William  Sessing- 
haus,  as  president  of  a  voluntary  association,  composed  of  citizens 
and  taxpayers  residing  in  the  northern  part  of  ike  city  of  St 
Louis,  asks  for  and  in  behalf  of  such  association  that  this  Com- 
mission issue  an  order  compelling  defendant,  a  Missouri  railroad 
corporation,  doing  business  in  this  state,  to  erect  and  maintain 
P.U.R.1916B. 
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a  passenger  depot  at  or  near  North  Market  and  Main  (or  First) 
streets  in  the  city  of  St.  Louis. 

The  formal  written  complaint  avers  that  by  virtue  of  certain 
franchise  ordinances  heretofore  passed  by  the  city  of  St.  Louis 
and  accepted  by  defendant,  rights  and  franchises  to  occupy  speci- 
fied streets  and  public  ways  of  the  city  with  tracks,  equipment, 
and  cars  were  granted  to  defendant  on  condition  and  as  a  part 
consideration  therefor  that  defendant  would  establish  a  passen- 
ger depot:  First,  by  ordinance  14078,  approved  July  9,  1887, 
"a  passenger  station  to  be'  located  on  the  line  of  its  railway  at 
some  convenient  point  between  Bremen  avenue  and  Cerre  street 
on  Twelfth  street;"  second,  by  ordinance  16,135,  approved  April 
6,  1891,  a  passenger  depot  "costing  not  less  than  $500,000,  and 
to  be  located  on  Broadway  at  Carr  street;"  third,  by  ordinance 
16,135,  providing  for  the  vacation  of  certain  streets  and  alleys 
on  condition  that  defendants  should  acquire  the  right  to  enter 
the  abutting  property  on  the  streets  and  alleys  therein  named, 
upon  which  was  to  be  located  the  passenger  station;  that 
subsequently  on  January  28,  1892,  defendant  caused  the 
city  counselor  of  St.  Louis  to  file  with  the  city  register  his  ce^ 
tificate  provided  for  in  ordinance  16,135,  showing  that  defendant 
had  acquired  the  right  to  enter  the  abutting  property  on  the 
streets  therein  mentioned;  that  thereafter  plans  for  the  station 
were  submitted  by  defendant  to  and  approved  by  the  board  of 
public  improvements  April  3,  1893;  and  that  thereafter  the 
streets  and  alleys  mentioned  were  duly  vacated  by  ordinance 
22,834,  approved  March  1,  1907,  whereby  said  streets  and  alleys 
became  the  property  of  defendant. 

Complainant  avers  on  information  and  belief  that  defendant 
his  disposed  of  its  passenger  depot  site,  above  mentioned,  except 
city  block  556  E,  the  record  title  to  which  is  held  by  Felix  E. 
Anderson  as  trustee  for  defendant,  without  making  provision 
for  the  construction  and  maintenance  of  the  passenger  depot. 

That  ever  since  the  passage  of  said  ordinances  the  defendant 

continually  has  been  and  is  now  using  the  franchise^  granted 

thereby,  and  operating  its  railway  lines  over  the  property,  streets, 

and  alleys  mentioned  in  said  ordinances,  and  transferring  its 

passengers  to  the  Terminal  Railway  Association  and  through  it 

to  the  Union  station  in  St.  Louis. 
P.U.R.1916B. 
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That  defendant  has  failed  and  refused  to  C9nstruct  and  main  • 
tain  a  passenger  depot  at  Broadway  and  Carr  street,  or  at  any 
other  place  contemplated  by  the  ordinances,  though  often  re- 
quested so  to  do,  and  that  because  of  such  refusal  "the  citizeus, 
merchants,  and  residents  and  taxpayers  of  the  northern  part 
of  the  city  of  St.  Louis  are  denied  the  trade  and  traffic  incident 
to  travel  to  and  from  such  a  passenger  station,  and  that  they  are 
carried  by  their  places  of  business  and  homes  against  their  wishes 
and  the  provisions  made  for  them  by  the  city  of  St  Louis; 
.  .  .  that  the  growth  and  development  of  North  St.  Louis  is 
greatly  hindered  .  .  .  from  having  no  means  of  ingress  and 
egress,  except  through  a  long  out  of  the  way,  circuitous  journey, 
and  through  a  greatly  congested  station  which  is  a  means  of 
serious  embarrassment  and  great  inconvenience  to  Ihemselves 
and  to  travelers  unacquainted  with  the  city  who  do  not  visit  that 
part  of  the  city  of  St  Louis  or  stay  away  altogether,  and  who 
would  otherwise  trade  with  and  visit  that  part  of  the  city,  where- 
by the  business  interests  and  welfare  of  the  northern  part  of  the 
city  of  St  Louis  would  be  greatly  benefited  and  promoted  there- 
by," and  concludes  with  a  prayer  for  an  order,  etc. 

Defendant  in  its  answer, — 

1.  Denies  the  right  or  authority  of  William  Sessinghaus  to 
complain  on  behalf  of  the  Citizens  &  Taxpayers  League,  or  any 
member  thereof. 

2.  Admits  that  ordinance  No.  14,078  conferred  certain  rights 
and  franchises  on  the  defendant,  which  were  accepted,  but  denies 
that  defendant  in  consideration  thereof  agreed  to  erect,  operate, 
and  maintain  a  passenger  station  at  some  convenient  point  be- 
tween Bremen  avenue  and  Cerre  street  on  Twelfth  street  fn  St. 
Louis. 

3.  Admits  that  ordinance  No.  16,135  granted  the  defendant 
the  right  to  construct  and  maintain  a  passenger  station  to  cost 
not  less  than  $500,000  at  Broadway  and  Carr  street,  and  that 
said  ordinance  provided  for  the  vacation  of  certain  streets  and 
alleys,  all  of  said  rights  being  conditioned  upon  certain  specified 
requirements  on  the  part  of  defendant,  but  denies  that  said 
ordinance  became  at  any  time  effective  or  operative.  Admits 
that  defendant  filed  its  acceptance  of  said  ordinance,  and  execut- 
ed a  bond  in  the  sum  of  $50,000  and  filed  the  same  in  the  office 
P.U.R.i«i«B. 


Digitized  by 


Google 


SESSINGHAUS  ▼.  ST.  LOUIS  MERCHANTS  B.  T.  R.  CO.      X009 

of  the  roister  of  the  city  of  St  Louis,  but  denies  that  the  defend- 
ant ever  caused  the  city  counselor  to  file  in  the  office  of  the  city 
register  his  certificate  provided  for  in  said  ordinance.  Avers 
that  the  city  counselor  filed  a  certificate  in  the  office  of  the  city 
register,  but  alleges  said  certificate  does  not  show  that  the  de- 
fendant bad  become  the  owner  of  the  abutting  property  on  the 
streets  mentioned  in  said  ordinance.  On  the  contrary,  defendant 
avers  said  certificate  merely  states  that  the  defendant  had  ac- 
quired the  right  to  enter  the  property  in  the  city  block  men- 
tioned in  the- ordinance,  and  does  not  state  that  the  defendant  had 
acquired  said  right,  either  by  purchase  or  condemnation,  as  re- 
quired by  said  ordinance. 

4.  Avers  that  said  ordinance  No.  16,135  provided  for  the 
construction  and  maintenance  of  a  passenger  depot,  enacted  in 
§  6  thereof,  that  said  passenger  depot  when  constructed  and 
completed  should  be  considered  and  accepted  as  a  compliance 
with  the  provisions  of  §  11  of  ordinance  Xo.  14,078,  and  ordi- 
nance No.  16,135  in  §  2,  that  no  streets  and  alleys  therein  de- 
scribed should  be  vacated  if  the  defendant  failed  to  construct  said 
passenger  depot  at  the  designated  location,  and  §  5  of  ordinance 
No.  16,136  provided  that  said  passenger  depot  should  be  con- 
structed within  five  years  after  April  6,  1891,  the  date  of  its 
approval.  Avers  that  said  depot  was  not  constructed  within  the 
named  period  upon  the  specified  location,  and  therefore  never 
became  effective  or  operative  by  virtue  of  its  own  limitations. 

5.  Denies  that  the  streets  and  alleys  mentioned  in  ordinance 
No.  16,135  to  be  vacated  were  duly  vacated  by  ordinance  No. 
22,834,  approved  March  1,  1907.  Avers  that  ordinance  No.  22,- 
834  is  not  germane  to  ordinance  No.  16,135,  and  was  not  adopted 
at  the  request  or  in  the  interest  of  defendant,  and  that  it  vacates 
streets  and  alleys  different  from  those  mentioned  in  ordinance 
Na  16,135;  that  ordinance  No.  22,834  was  passed  on  behalf 
of  the  Eock  Island-Frisco  Terminal  Eaihvay  Company,  which 
was  the  owner  of  the  property  abutting  on  said  streets  and  alleys 
at  the  time  ordinance  No.  22,834  was  adopted ;  that  the  previous 
ordinance  No.  22,388,  approved  June  5,  1906,  had  been  passed 
authorizing  the  Rock  Island-Frisco  Terminal  Company  to  ex>n- 
struct,  operate,  and  maintain  its  railway  in  St.  Louis,  and  said 
eorapanj  upon  the  vacation  of  said  streets  and  alleys  mentioned 
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in  ordinance  No.  22,734  (22,834),  thereby,  as  abutting  owner, 
acquired  certain  rights  in  said  streets  and  alleys,  and  this  defend- 
ant has  at  no  time  by  virtue  of  said  vacation  acquired  any  right 
in  said  streets  and  alleys  as  an  abutting  owner. 

6.  Admits  that  it  does  not  own  the  real  estate  whereon  a  pas- 
senger depot  could  be  located,  as  provided  in  ordinance  16,135, 
and  admits  that  it  has  never  built,  nor  has  under  consideration 
the  erection^  construction,  and  maintenance  of  a  passenger  depot, 
as  provided  by  ordinance  16,185. 

7.  Denies  that  it  has  at  any  time  acquired  any  property  or 
attempted  to  exercise  any  right  by  virtue  of  ordinance  16,135 
and  ordinance  22,834,  but  admits  that  it  is  operating  railroad 
lines  over  streets  and  alleys  mentioned  in  ordinance  14,078,  and 
delivered  passenger  cars  to  the  Union  station  in  St  Louis. 

8.  Denies  that  ordinances  16,135  and  22,834  are  now  or  have 
ever  been  of  any  value  to  defendant. 

9.  Admits  that  it  has  not  constructed  and  maintained  a  pas- 
senger depot  at  Broadway  and  Carr  streets,  but  denies  that  it 
has  failed  to  construct  and  maintain  such  depot  at  any  other 
place  contemplated  by  said  ordinances,  and  avers  that  it  has 
constructed  and  has  now  in  operation  a  passenger  depot  that  cost 
not  less  than  $200,000  in  St  Louis  at  a  point  between  Bremen 
avenue  and  its  southern  terminus,  and  has  thereby  fully  complied 
with  the  requirements  of  paragraph  3  of  §  11  of  ordinance 
14,078.  Alleges  that  said  passenger  depot  is  at  Washington  ave- 
nue on  the  line  of  the  defendant  at  the  western  approach  of  Eads 
bridge,  and  was  put  in  operation  November  14,  1911. 

10.  Denies  that  any  of  the  ordinances  mentioned  required  it 
to  build  and  operate  a  passenger  depot  in  the  northern  part  of 
St.  Louis,  and  denies  that  by  such  failure  citizens,  merchants, 
residents,  and  taxpayers  are  unreasonably  carried  past  their 
places  of  business  and  homes  against  their  wiAes  and  the  provi- 
sions made  for  them  by  the  city  of  St.  Louis. 

11.  Denies  that  the  growth  and  development  of  North  St 
Louis  has  been  hindered  because  of  failure  to  erect  and  maintain 
the  passenger  depot,  and  from  having  no  means  of  ingress  and 
egress,  except  through  a  long,  out  of  the  way  and  circuitous 
journey  and  through  a  greatly  congested  station. 

12.  Denies  that  travelers  unacquainted  with  St  Louis  do  not 
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visit  No^  St.  Louis  for  the  reason  that  it  has  no  passenger 
depot,  but  avers  that  if  such  travelers  remain  away  from  such 
vicinity,  their  absence  is  due  to  other  reasons  more  familiar  to 
complainant  than  to  defendant  Avers  that  North  St.  Louis 
is  comparatively  sparsely  settled,  and  that  a  passenger  depot  on 
the  line  of  defendant  there  would  discharge  passengers  at  a  place 
not  well  served  by  the  street  car  service  of  St.  Louis,  and  denies 
that  the  business  interests  or  welfare  of  St  Louis,  or  the  northern 
part  of  the  city,  would  be  greatly  benefited  and  promoted  by  the 
construction  and  operation  of  a  passenger  depot  on  the  line  of 
defendant  in  that  locality. 

13.  Avers  that  the  present  passenger  depot  located  on  Wash- 
ington avenue  at  the  western  end  of  the  Eads  bridge  in  St.  Louis 
fully  meets  all  present  public  requirements  for  passenger  service 
on  th^  line  of  defendant,  and  that  this  depot  is  within  the  letter 
and  the  spirit  of  the  requirement  of  paragraph  8  of  §  11  of  or- 
dinance 14,078,  whereby  defendant  was  directed  to  "erect  or 
cause  to  be  erected  at  some  point  between  Bremen  avenue  and  its 
southern  terminus  a  passenger  depot  that  shall  not  cost  less  than 
$200,000.'*  Avers  that  no  public  interest  or  public  use  requires 
that  any  other  or  further  passenger  depot  be  erected  on  the  line 
of  the  defendant  in  St.  Louis. 

14.  Avers  that  whatever  rights,  duties,  and  obligations  were 
created  by  ordinance  14,078  and  16,135  are  addressed  solely 
to  the  city  of  St  Louis  and  the  defendant,  and  denies  that  the 
complainant,  not  a  party  to  such  ordinance,  has  any  right  to 
maintain  this  action  or  seek  to  vindicate  against  the  defendant 
any  of  said  duties  or  obligations  therein  imposed. 

Complainant's  reply  denies  all  and  single  each  and  every 
all^ation  of  new  matter  set  up  in  defendant's  answer. 

The  case  was  heard  before  one  of  the  commissioners  at  St 
Louis,  May  21,  22,  and  28,  1915.  Some  twenty  witnesses  were 
examined,  who  testified  orally  at  length,  and  considerable  docu- 
mentary evidence  was  received.  In  July  either  side  filed  elab- 
orate printed  abstracts,  briefs,  and  arguments,  and  on  July  26, 
1915,  carefully  prepared  oral  arguments  were  presented  to  the 
entire  Commission  at  Jefferson  City. 

Subsequently,  in  October,  1915,  James  L.  Harrop,  the  chief 
engineer  of  the  Commission,  with  two  assistants,  made  a  careful 
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examination  of  the  physical  conditions  and  surroundings  of  the 
vicinity  of  North  Market  and  Main  (or  First)  streets,  and  also 
of  the  Washington  avenue  station  and  the  Union  depot,  with 
respect  to  the  safety  and  adequacy  of  the  facilities  provided  for 
passengers  at  these  points,  and  reported  the  results  of  such  ex- 
aminations to  the  Commission. 

B.  Statement  of  General  Facts. 

1.  The  Defendant. 

(a)  The  St.  Louis  Merchants  Bridge  Terminal  Railway  Com- 
pany, the  defendant  herein,  is  said  to  have  been  organized 
in  the  interest  of  the  Merchants  Exchange  of  St  Louis  for  the 
purpose  of  providing  terminal  facilities  in  St.  Louis  in  connec- 
tion with  the  St.  Louis  Merchants  Bridge  Company.  Its  lines 
extend  from  a  point  near  Seventh  and  Gratiot  streets,  southeast 
of  the  Union  station,  to  the  approach  of  the  St.  Louis  Merchants 
bridge  at  Ferry  street,  and  northwardly  from  that  point  to  a  con- 
nection with  the  St  Louis  Terminal  Railway — main  track,  3.94; 
second,  3.94;  sidings,  17.80. 

The  terminals  of  St.  Louis,  East  St  Louis,  and  vicinity  are 
owned  by  defendant,  the  Terminal  Railroad  Association  of  St. 
Louis,  St.  Louis  Bridge  Company,  Tunnel  Railroad  of  St.  Louis, 
Wiggins  Ferry  Company,  Interstate  Car  Transfer  Company,  and 
their  various  subsidiary  corporations.  Corporate  History  of 
Terminal  R.  R.  Assn.  of  St  Louis,  pp.  1  and  2.  Total  tracks, 
25.68  miles. 

(b)  The  defendant's  business  is  to  furnish  facilities  for 
railroads  to  enter  St.  Louis.  It  provides  terminals.  It  supplies 
tracks  for  other  railroad  companies  over  which  to  run  their  trains. 
It  does  not  operate  passenger .  cars  or  trains.  Trains  of  other 
railroads  are  operated  over  defendant's  rails  by  the  locomotives 
of  these  several  railroads  under  what  is  known  as  a  trackage 
arrangement  These  various  railroads  pay  the  defendant  a  rate 
of  $3  per  car  for  the  privilege  of  running  their  trains  over  de- 
fendant's tracks,  whether  the  cars  of  such  trains  when  run  are 
empty  or  occupied  by  passengers.  The  defendant  has  no  control 
as  to  the  stopping  of  these  trains.  Eadi  railroad  so  using  de- 
fendant's tracks  has  its  own  running  schedule,  and  exclusive 
control  of  the  operation  and  running  of  its  trains. 
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(o)  The  corporate  relations  of  the  defendant  and  the  Terminal 
Hailroad  Association  of  St.  Louis  are  set  forth  in  a  book  en- 
titled, "Corporate  History  of  the  Terminal  Railroad  Association 
of  St.  Louis,"  filed  in  a  former  case,  No.  44,  heard  by  this  Com- 
mission, and  which  book  was  introduced  in  evidence  in  this  case. 
This  corporate  history  recites : 

"On  August  17,  1893,  an  agreement  was  made  by  the  com- 
pany (defendant)  granting  the  perpetual  use  of  its  railroad, 
and  assigning  $438,400  of  its  capital  stock  to  the  Terminal 
Eailroad  Association  of  St.  Louis  in  consideration  of  that  com- 
pany paying  all  the  liabilities  and  guarantying  by  indorsement 
the  principal  and  interest  of  the  $3,500,000  bonds  of  the  St. 
Louis  Merchants  Bridge  Terminal  Railway  Company.  The 
Terminal  Railroad  Association,  through  its  agreement  and  the 
stock  which  it  already  owned,  became  the  bolder  of  the  majority 
of  the  capital  stock  of  the  company. 

"The  St.  Louis  Merchants  Bridge  Terminal  Railway  Company 
owns  all  of  the  capital  stock  of  the  St.  Louis  Merchants  Bridge 
Company,  and  the  Madison,  Illinois,  and  St.  Louis  Railway 
Company." 

The  agreement  mentioned  appears  at  pages  673  to  576  of 
the  Corporate  History. 

2.  The  St  Louis  Merchants  bridge  spans  the  Mississippi  river 
near  Ferry  street  at  a  point  about  3  miles  north  o£  the  Eads 
bridge  (the  location  of  the  Washington  avenue  passenger  sta- 
tion), and  is  about  1.03  miles  from  Xorth  Market  and  Main  (or 
First)  streets,  the  point  proposed  for  the  location  of  the  passenger 
■depot  in  this  proceeding.  The  bridge  was  completed  March  18, 
1890,  and  opened  for  operation  in  May,  1890.  When  this  bridge 
was  constructed  the  Eads  bridge  was  the  only  bridge  spanning 
the  Mississippi  river  at  St.  Louis.  The  purpose  of  the  Mer- 
chants bridge  was  to  supply  another  railroad  crossing  of  the 
river. 

The  St.  Louis  Merchants  bridge  was  leased  to  defendant  Feb- 
ruary 1,  1889,  which  lease  was  thereafter  canceled  and  a  new 
lease  was  made  to  the  Madison,  Illinois,  &  St  Louis  Railway 
Company  August  1,  1893.  Subsequently,  on  August  17,  1893, 
an  agreement  was  .made  by  that  company  with  the  Terminal 
Railroad  Association  of  St  Louis  for  the  use  by  the  latter  com- 
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pany  of  the  Madison,  Illinois,  &  St.  Louis  Railway  and  the  St 
Louis  Merchants  bridge.  Corporate  History  of  the  Terminal 
Railroad  Association  of  St  Louis,  pp.  41,  43,  363,  639,  643* 

3.  Franchise  Ordinances. 

(a)  Ordinance  No.  14,078,  approved  July  9,  1887,  author- 
izing the  defendant  to  construct,  maintain,  and  operate  a  rail- 
road over,  through,  and  along  certain  streets  and  alleys,  and  over 
and  through  certain  blocks  and  parts  of  blocks  in  the  city  of 
St  Louis,  in  paragraph  3,  §  11  thereof,  provides  that  defendant 
''shall  within  two  years  after  the  completion  of  said  Merchants 
bridge  and  connection  of  said  railway  with  said  bridge,  as  here- 
inbefore provided,  erect  or  cause  to  be  erected  at  some  point  be- 
tween Bremen  avenue  and  its  southern  terminus  (Cerre  street) 
a  passenger  depot  that  shall  not  cost  less  than  $200,000,  plans 
for  which  shall  have  been  approved  by  the  board  of  public  im- 
provements." 

The  St  Louis  Merchants  bridge  was  completed  March  18, 
1890,  and  opened  for  operation  in  May,  1890.  Corporate  His- 
tory of  the  Terminal  Railroad  Association  of  St  Louis,  p.  43. 

(b)  Ordinance  No.  16,135,  approved  April  6,  1891,  author- 
ized the  defendant  to  construct,  maintain,  and  operate  certain 
tracks,  switches,  and  sidings,  and  sought  to  vacate  certain  streets 
and  alleys  for  the  purpose  of  a  passenger  depot  between  Carr, 
Collins,  Broadway,  and  Biddle  streets. 

According  to  the  language  of  §  1  of  the  ordinance  it  appears 
that  a  union  station  for  all  roads  in  St.  Louis  was  contemplated, 
since  the  rights  and  privileges  conveyed  and  granted  were  upon 
the  express  condition  that  any  railroad  company  desiring  to 
enter  and  use  said  passenger  depot,  or  to  connect  with  any  track 
thereof  of  the  defendant,  should  be  permitted  to  do  so  on  like 
terms  and  conditions  with  every  other  railroad  using  said  pas- 
senger depot  or  connecting  with  said  tracks,  and  for  that  purpose 
should  have  the  right  to  run  its  passenger  trains  upon  said  tracks 
and  into  said  passenger  depot,  and  enjoy  all  the  uses  and  privi- 
leges thereof  under  such  rules,  regulations,  terms,  and  conditions 
as  should  be  provided  for  all  railroad  companies  desiring  to  use 
said  passenger  depot  and  said  tracks  on  fair  and  equitable  terms 
for  ihe  use  thereof  without  discrimination  in  favor  of  one  rail- 
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road  against  another;  and  it  was  provided  that  said  rules  and 
regulations  should  be  adopted  and  promulgated  prior  to  the  open- 
ing of  said  passenger  depot  for  general  use. 

It  may  be  mentioned  that  these  provisions  are  in  substance  the 
same  as  those  contained  in  §  1,  ordinance  15,989,  approved 
February  25,  1891,  authorizing  the  Union  Depot  Company  of  St. 
Louis  and  the  Terminal  Railroad  Association  of  St.  Louis  to 
establish  and  maintain  a  union  depot  and  passenger  station  in  St. 
Louis,  and  under  the  authorization  and  terms  of  which  ordinance 
the  present  Union  station  in  St.  Louis  at  Eighteenth  and  Market 
streets  was  established.  Corporate  History  of  the  Terminal 
Association  of  St  Louis,  pp.  373  to  378. 

Section  2  of  ordinance  16,135  recites  that  before  any  street 
or  alley  provided  to  be  vacated  in  §  1  thereof  shall  become  va- 
cated, the  defendant  shall  procure  and  file  in  the  office  of  the  city 
register  a  certificate  of  the  city  counselor,  to  the  effect  that  said 
company  has  acquired  the  right,  either  by  purchase  or  condem- 
nation, to  enter  all  the  property  immediately  fronting  upon  such 
streets  or  alleys  of  both  .sides  thereof  for  a  distance  of  a  whole 
city  block.  That  should  defendant  fail  to  construct  a  passenger 
depot  within  the  limits  described  in  the  first  section  of  the 
ordinance,  the  provisions  of  that  section  authorizing  the  vacation 
of  streets  and  alleys  should  not  apply  to  any  street  or  alley  within 
the  said  limits.  That  consent  in  writing  to  such  vacation  by 
the  owners  of  all  lands  fronting  on  any  street  or  alley  within  the 
limits,  as  mentioned  in  the  first  section  of  the  ordinance,  should 
have  the  same  effect  as  if  said  company  had  acquired  title  to  such 
property. 

Section  5  contains  detailed  specifications  as  to  the  architectural 
design,  precise  location,  fronting,  arches,  sheds,  etc.,  approval  of 
plans,  submission  of  expense  accounts,  etc.,  to  the  appropriate 
municipal  authorities,  and  provides  that  the  cost  of  the  proposed 
passenger  depot  and  station  should  not  be  less  than  $500,000. 

Section  6  enacts:  "The  construction  and  completion  of  said 
passenger  depot  as  provided  for  in  this  ordinance  diall  be  con- 
sidered and  accepted  as  a  compliance  with  the  provisions  of  §  11 
of  ordinance  14,078,  approved  July  9, 1887." 

Section  7  provided  that  the  ordinance  should  not  take  effect 
unless  within  sixty  days  from  its  approval  it  should  be  accepted 
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in  writing  by  defendant  by  an  instrument  executed  by  the  de- 
fendant and  filed  with  the  city  register,  and  it  also  required  the 
defendant  to  file  a  bond  with  the  city  register  of  $50,000,  with 
sureties,  etc. 

"Section  8.  If  stockholders  of  the  St  Louis  Merchants  Bridge 
Terminal  Eailway  Company,  either  by  themselves  or  with  others, 
shall  cause  to  be  formed  under  §  2,667  of  article  IL,  chapter  42, 
Eevised  Statutes  of  Missouri  1889,  a  union  depot  company,  and 
said  union  depot  company,  when  so  formed,  shall  construct  the 
depot  in  this  ordinance  provided  for,  in  the  manner  and  within 
the  time  herein  provided,  the  same  shall  be  taken  as  a  compliance 
of  said  St  Louis  Merchants  Bridge  Terminal  Railway  Company 
with  the  provisions  of  this  ordinance,  so  far  as  applies  to  the 
construction  of  the  depot  herein  provided  for,  and  said  union 
depot  company,  when  formed,  shall  have  all  the  rights  and  privi- 
leges herein  granted,  necessary  to  ike  construction  and  mainte- 
nance of  the  depot  herein  mentioned,  the  same  as  if  they  had 
been  specifically  granted  to  said  union  d^ot  company." 

4.  Union  Depot. 

The  Terminal  Railroad  Association  of  St.  Louis  was  formed 
for  the  purpose  of  placing  all  of  the  terminals  under  the  control 
of  one  company  in  accordance  with  agreement  of  October  1, 
1889,  with  Jay  Gould  (then  in  control  of  most  of  the  terminal 
facilities  in  St.  Louis  and  East  St.  Louis)  and  the  several  rail- 
roads whose  lines  terminated  there. 

The  Union  Depot  Company  of  St.  Louis,  incorporated  March 
18,  1871,  conveyed  all  of  its  property  and  transferred  all  of  its 
capital  stock  to  the  Terminal  Railroad  Association  of  St.  Louis 
October  3,  1889. 

Ordinance  ITo.  15,989,  approved  February  25,  1891,  granted, 
certain  rights  and  privileges  to  the  Union  Depot  Company  of 
St  Louis  and  the  Terminal  Railroad  Association  of  St  Louis, 
and  to  either  of  them,  and  to  the  successors  and  assigns  of 
either  of  them,  "to  extend  their  tracks  and  any  tracks  leased,  op- 
erated, or  controlled  by  them  or  either  of  them,  from  the  south 
line  of  Randolph  street  to  the  south  line  of  Clark  avenue,  between 
the  east  line  of  Eighteenth  street  and  the  east  line  of  Twenty- 
first  street,  and  from  the  south  line  of  Clark  avenue  to  the  south 
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line  of  Market  street^  between  the  west  line  of  Eighteenth  street 
and  the  east  line  of  Twentieth  street,  and  to  cross  Randolph, 
Poplar,  Spruce,  Clarke  avenue,  Walnut,  and  Eugenia  streets, 
and  intermediate  streets  and  alleys,  and  to  construct  and  main- 
tain a  new  depot  and  passenger  station  and  approaches  thereto 
within  the  said  limits;  and  also  to  lay  down  and  maintain  rail- 
road tracks  and  sidings  in,  over,  under,  and  upon  all  streets  and 
alleys  within  the  above-described  limits  of  the  city  of  St  Louis/' 
The  ordinance  also  provided  for  the  vacation  of  the  streets  and 
alleys  within  the  above-mentioned  limits, 

A  new  station,  the  present  Union  station,  was  erected  by  the 
Terminal  Eailroad  Association  of  St.  Louis  and  opened  for  oper- 
ation September  1,  1894,  on  which  date  an  agreement  was  made 
with  the  various  railroad  companies  using  the  station  for  its  con- 
tinued use,  in  accordance  with  the  terms  therein  splecified.  The 
station  is  still  operated  on  the  basis  of  this  agreement.  Corporate 
History  of  the  Terminal  Railroad  Association  of  St.  Louis,  pp. 
14, 15,  16,  373  to  378. 

5.  Washington  Avenue  Station. 

This  passenger  station  was  caused  to  be  erected  and  equipped 
in  1911  by  defendant.  It  is  located  between  Bremen  avenue  and 
Cerre  street,  on  the  line  of  defendant  between  its  northern 
and  southern  termini,  at  its  intersection  with  the  line  of  the 
Terminal  Railroad  Association  of  St.  Louis,  at  the  western  ap- 
proach of  the  Eads  bridge,  at  the  foot  of  Washington  avenue. 
Eighty  per  cent  of  the  real  estate  upon  which  it  is  situated  be- 
longs to  defendant.  The  structure  is  of  brick,  with  a  reinforced 
concrete  frame,  and  is  equipped  with  two  twentv-passenger  ele- 
vators. The  building  and  land  occupied  by  it  are  worth  approxi- 
mately $150,000. 

6.  The  defendant  did  not  erect  the  passenger  depot  provided 
by  ordinance  14,078,  nor  the  union  passenger  station  provided 
for  by  ordinance  16,135,  within  the  periods  contemplated  by 
such  municipal  legislation ;  however,  the  Washington  avenue  sta- 
tion was  thereafter  caused  to  be  erected  by  defendant,  as  above, 
and  subsequently  mentioned  herein.  The  reason  for  failure, 
mentioned  in  its  brief,  is  that  the  operations  of  the  defendant 
during  the  periods  contemplated  were  not  remunerative,  and 
hence  sufficient  funds  for  this  purpose  were  wanting. 
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When  the  Terminal  Railroad  Association  of  St.  Louis  was  or- 
ganized in  1889  it  took  over  the  operation  of  the  £ads  bridge 
and  the  tunnel,  and  subsequently  commenced  the  construction  oi 
the  Union  station  at  Market  and  Eighteenth  streets.  In  1893, 
as  stated  above,  the  Terminal  Bailroad  Association  acquired  stock 
control  of  the  defendant,  and  gave  it  the  right  to  connect  its  rails 
with  those  leading  into  Union  station. 

In  the  opinion  of  H.  J.  Pf eif er,  defendant's  engineer  of  main- 
tenance of  way,  this  Union  station  furnishes  adequate  facilities 
for  the  passenger  business  of  all  the  railroads,  and  the  necessity 
for  a  passenger  depot  or  Unicm  station  on  the  line  of  the  defendant 
(as  provided  for  by  ordinances  14,078,  and  16,135)  ceased  in 
1893,  when  trains  could  be  operated  over  its  rails  into  the  present 
Union  station.  He  reasoned  that  the  gaining  of  access  by  the 
defendant  to  Union  station  was  simply  in  effect  the  extension  of 
its  southern  terminus  to  this  point,  and  therefore  the  facilities 
afforded  there  constituted  a  substantial  compliance  with  the  terms 
of  ordinance  No.  14,078,  requiring  the  furnishing  of  passenger- 
station  facilities. 

The  testimony  of  Mr.  Pfeifer  further  tended  to  show  that  de- 
fendant received  none  of  the  benefits  sought  to  be  conferred 
upon  it  by  ordinance  16,135,  except  a  short  connecting  track  at 
Dixon  and  College  streets,  where  defendant  had  a  small  yard 
which  was  subsequently  transferred  to  the  Frisco-Rock  Island. 
This  witness  also  said  that  defendant  acquired  no  interest  in  the 
streets  and  alleys  vacated  by  ordinance  22,835;  that  such  ordi- 
nance was  enacted  in  conjunction  with  ordinance  22,388  in  the  in- 
terest of  the  Frisco-Rock  Island  terminal  for  a  freight  depot 

All  additional  relevant  facts  appear  in  appropriate  relaticms 
in  the  discussion  of  the  several  questions  presented. 

C.  Opinion. 

T.  ^Preliminary  Questions. 

[1]  1.  In  denying  the  defense  questioning  the  right  of  Wil- 
liam Sessinghaus  to  file  this  complaint  on  behalf  of  the  Citizens 
&  Taxpayers  League,  or  any  member  thereof,  suffice  it  to  say  that 
the  law  in  express  words  provides  that  a  complaint  of  this  char- 
acter may  be  made  by  any  person,  civic  association,  or  organiza- 
tion, by  petition  or  complaint  in  writing,  etc.,  and  that  "the  Com- 
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mission  shall  not  be  required  to  dismiss  any  complaint  because  of 
the  absence  of  direct  damage  to  the  complaint."  P.  S.  C.  L. 
§  107.  In  this  proceeding  the  public  interest,  or  a  public  right, 
is  involved,  and  the  people  concerned  are  the  real  parties  com- 
plainants. 

[2]  2.  The  prayer  that  this  Commission  "compel  defendant  to 
erect,  constmct,  and  maintain  the  passenger  depot  contemplated 
by  the  ordinances,"  seems  to  imply  that  the  Public  Service  Com- 
mission law  invests  this  body  with  ample  judicial  power  to  en- 
force the  terms  of  franchise  ordinances  requiring  the  erection 
of  a  station  against  the  grantee  thereof.  Indeed,  complainant's 
printed  brief  says:  "We  are  asking  for  an  enforcement  of  or- 
dinance No.  14,078  imposing  upon  defendant  the  obligation  of 
building  a  depot  in  North  St.  Louis." 

This  position  appears  to  suggest  that  this  Commission  may 
exercise  the  power  of  a  court  of  equity  and  enforce  specific  per- 
formance of  the  contracts  embodied  in  such  franchise  ordinances, 
and  in  so  doing  and  as  an  aid  thereto  may  ingraft  thereon  the 
legal  remedy  in  the  nature  of  the  extraordinary  writ  of  manda- 
mus. In  brief,  this  Commission  is  asked  to  assimie  the  dual 
<?haracter  of  chancellor  and  common-law  judge.  However,  it  is 
clear  that  under  our  governmental  and  legal  system  it  cannot 
assume  to  discharge  the  functions  of  either  chancellor  or  judge, 
or  exercise  any  purely  judicial  powers  whatever.  Missouri  Val- 
ley Realty  Co.  v.  Cupples  Station  Li^t,  Heat  &  P.  Co.  2  Mo. 
P.  S.  C.  R.  1,  T.  By  express  constitutional  mandate  the  judicial 
power  of  the  state  "as  to  matters  of  law  and  equity"  is  vested  in 
designated  courts.  Constitution  1875,  article  6,  §§  1,  87.  It 
is  needless  to  say  that  this  Commission  is  not  a  court ;  its  powers 
are  defined  by  the  law  of  its  origin,  and  it  would  be  mere  usur- 
pation of  authority  to  attempt  to  go  between  them.  Rhodes- 
Buford  House  Furnishing  Co.  v.  Union  Electric  Light  &  P.  Co. 
2  Mo.  P.  S.  C.  R.  666 ;  Knott  v.  Southwestern  Tel.  &  Tel.  Co. 
2  Mo.  P.  S.  C.  R.  531,  551.  As  expressed  in  a  former  case, 
agreeably  to  the  classification  and  distribution  of  governmental 
powers  under  the  state  organic  law,  this  Commission  is  assigned 
to  the  executive  department,  and  is  therefore  an  administrative 
agency.  Brotherhood  of  Locomotive  Firemen  &  Enginemen  v. 
St.  Louis  &  S.  F.  R  Co.  2  Mo.  P.  S.  C.  R,  660,  579. 
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However,  by  the  Public  Service  Commission  law  the  Com- 
mission is  given  general  supervision  of  all  common  carriers  op- 
erating in  the  state.  (§  16.)  The  provisions  of  the  act  relating 
to  railroads,  street  railroads,  and  common  carriers,  and  the 
powers  of  the  Commission  with  respect  thereto,  are  broad  and 
are  contained  in  articles  II.  and  III.  This  law  enjoins  on  the 
carrier  in  the  business  of  transportation  of  passengers  such  serv- 
ice as  shall  be  ^^adequate  and  in  all  respects  just  and  reasonable." 
(§  27.)  The  Commission  is  given  power  to  examine  the  manner 
in  which  carriers  operate  their  lines  with  respect  to  the  adequacy 
and  "accommodation  afforded  by  their  service"  (§  43,  f  1); 
power  to  investigate  as  to  "any  act  or  thing  done  or  omitted  to 
be  done"  by  any  such  carrier  "in  violation  of  any  provision  of 
law  or  in  violation  of  any  order  or  decision  of  the  Ccanmission" 
(§  46,  I  1) ;  and  complaint  may  be  made  to  the  Commission  in 
writing,  "setting  forth  any  thing  or  act  done  or  omitted  to  be 
done  by  any  common  carrier,"  etc,  "or  claimed  to  be  in  violation 
of  any  provision  of  law  or  of  the  terms  and  conditions  of  its 
franchise  or  charter  or  of  any  order  or  decision  of  the  Commis- 
sion" (§  46,  I  2). 

These  provisions  relate  to  the  adequacy  of  service,  and  their 
purpose  is  the  protection  and  enforcement  of  the  rights  of  the 
public  within  the  terms  and  obligations  imposed  upon  defendant 
by  its  charter  and  its  municipal  franchises.  The  defendant  was 
granted  consent  by  the  municipal  authorities,  and  given  its  per- 
mits to  operate  in  the  streets  and  public  ways  to  enable  it  to  serve 
the  public  of  the  city.  By  their  acceptance  the  defendant  bound 
itself  to  discharge  the  obligations  contained  therein  and  those 
which  appertain  to  the  nature  of  its  business.  The  duty  resting 
on  defendant  is  to  furnish  such  facilities  and  service  as  will  meet 
the  reasonable  demands  of  the  local  public,  measured  by  a  fair 
construction  of  its  franchise  requirements  and  the  provisions  of 
the  Public  Service  Commission  law. 

Section  64  provides  that  whenever  the  Commission  shall  be  of 
the  opinion  that  a  common  carrier,  etc.,  is  failing  or  omitting  or 
about  to  fail  or  omit  to  do  anything  required  of  it  by  law,  or  by 
order  or  decision  of  the  Commission,  promulgated  with  a  view 
of  securing  adequate  facilities  and  s^^ce,  "it  shall  direct  the 
general  counsel  to  the  Commission  to  commence  an  action  or  pro- 
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ceeding  in  any  circuit  court  of  the  state  of  Missouri  in  the  name 
of  the  Commission  for  the  purpose  of  having  such  violations  or 
threatened  violations  stopped  and  prevented  either  by  mandamus 
or  injunctions."  [Laws  1913,  p.  600.]  Provision  is  also  made 
for  a  speedy  hearing  of  such  actions. 

Thus  under  the  terms  of  the  Public  Service  Commission  law  in 
order  to  enforce  specific  franchise  obligations  against  common 
carriers,  complaint  may  be  made  to  the  Commission,  first,  to  hear 
and  determine  the  question  of  law  and  fact  and  thereupon  issue 
the  appropriate  order ;  ot,  second,  to  institute  the  necessary  legal 
proceeding  through  its  general  counsel  in  the  circuit  court  as  con- 
templated by  §  64.  See  State  ex  rel.  Barker  v.  Kansas  City  Gas 
Co.  254  Mo.  515,  163  S.  W.  854;  Missouri  Valley  Realty  Co.  v. 
Cupples  Station  Light,  Heat  &  P.  Co.  2  Mo.  P.  S.  C.  R.  1, 
10-12.  Like  provisi(Mis  are  found  in  the  Public  Service  Commis- 
sion law  relating  to  other  utilities.  Sections  69,  84,  and  105. 
See  Cole  v.  Ft.  Scott  &  N.  Light,  Heat,  Water  &  P.  Co.  1  Mo. 
P.  S.  C.  R.  130,  150  to  160;  Hume  Teleph.  Co.  v.  Liggett,  1  Mo. 
P.  S.  C.  R.  409. 

In  terms  the  ordinances  involved  imposed  upon  defendant 
imperative  obligations  to  erect  or  cause  to  be  erected  a  passenger 
depot.  Ordinance  14,078  requires  a  passenger  depot  to  be  erectr 
ed  within  two  years  after  the  completion  of  the  St.  Louis  Mer^ 
chants  bridge  (which  occurred  in  1890)  at  some  point  between 
Bremen  avenue  and  its  southern  terminus  (Cerre  street),  to  cost 
not  less  than  $200,000;  and  ordinance  16,135  requires  the  con- 
struction of  a  passenger  station  at  Broadway  and  Carr  at  a  cost  of 
not  less  than  $500,000,  and,  if  the  latter  should  be  erected,  the 
first  need  not  be  constructed. 

However,  complainant  only  asks  for  a  passenger  depot  to  cost 
not  more  than  $50,000,  and  suggests  its  construction  at  North 
Market  and  Main  streets  on  defendant's  line,  which  point  is 
between  its  northern  and  southern  termini.  Washington  avenue 
station  was  caused  to  be  erected  by  defendant  in  1911  (sofaie 
eleven  years  after  the  time  named  in  ordinance  14,078)  which 
is  at  a  point  between  Bremen  avenue  and  Cerre  street  on  its  line 
between  its  northern  and  southern  termini.  In  this  proceeding 
complainant  is  not  asking  for  the  erection  of  the  passenger  station 
at  Broadway  and  Carr  to  cost  not  less  than  $500,000  as  provided 
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iu  ordinance  No.  16,135^  nor  for  the  construction  of  such  station 
at  any  point  between  Bremen  avenue  and  C^*re  street  to  cost  not 
less  than  $200,000,  as  provided  in  ordinance  14,078.  The  real 
purpose  of  the  proceeding  plainly  is  to  secure  a  passenger  depot 
in  North  St.  Louis  to  be  erected  by  defendant 

[3]  8.  Apart  from  the  franchise  obligations  imposed  upon  de- 
fendant by  the  ordinances  in  question  to  provide  a  passenger  de- 
pot in  North  St  Louis,  it  is  manifest  that  §  49  confers  ample 
power  upon  this  Cknnmissioii,  after  a  hearing,  either  on  its  own 
motion  or  after  complaint,  to  compel  the  construction  and  main- 
tenance of  railroad  depots  and  stations  or  any  repairs  or  improve- 
ments to  or  changes  in  any  thereof  in  use  in  all  proper  cases, 
since  this  section  grants  in  broad  and  sweeping  phrase  authority 
to  issue  and  enforce  appropriate  orders  for  this  purpose  whenever 
"in  the  judgment  of  the  Commission''  additional  stations  or  any 
repairs  or  improvements  to  or  changes  in  any  thereof  in  use 
"ought  reasonably  to  be  provided,"  "in  order  to  promote  the 
security  or  convenience  of  the  public  or  employees,  or  in  order 
to  secure  adequate  service  or  facilities  for  the  transportation  of 
passengers  or  property."  Allen  v.  Chicago,  B.  &  Q.  R.  Co.  1  Mo. 
P.  S.  C.  R  83 ;  Webb  City  Commercial  Club  v.  St  Louis  & 
S.  F.  R.  Co.  1  Mo.  P.  S.  C.  R.  334,  344;  Bradford  v.  St  Louis 
&  S.  F.  R.  Co.  2  Mo.  P.  S.  C.  R.  289,  292.  Defendant  concedes 
that  the  Commission  is  vested  with  such  power. 

[4]  4.  Notwithstanding  from  the  face  of  the  complaint  here 
it  appears  that  an  enforcement  of  the  requirements  of  the  or- 
dinances in  question  to  supply  the  passenger  depot  is  sought  only 
for  the  purpose  of  reaching  the  central  object  of  this  proceeding 
and  determining  the  case  on  its  merits,  we  are  justified  in  dis- 
regarding hard  and  fast  or  technical  rules  (Casebolt  v.  Sligo 
&  E.  R.  Co-  1  Mo.  P.  S.  C.  R.  416,  434),  and  viewing  the  com- 
plaint as  amended  in  accordance  with  the  evidence  presented  and 
as  praying  for  an  order  to  require  the  construction  and  mainte- 
ntoce  of  the  passenger  depot  in  conformity  with  the  provisions 
of  §  49  of  the  Public  Service  Commission  law* 

Moreover,  in  entire  justice  to  both  parties,  in  order  to  reach 
this  practical  result,  the  familiar  adage  so  succinctly  expressed 
may  be  invoked,  and  h^ace  in  this  relation  we  may  regard  that 
as  done  which  ought  to  be  done.    Justice,  as  equiV>  looks  to  the 
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intent^  rather  than  to  the  form.  It  is  not  too  much  to  say  that 
as  respects  procedure  these  equitable  maxims,  early  formulated 
and  serving  as  fundamental  and  potential  principles  in  the  sys- 
tem of  equity  jurisprudence  developed  to  rescue  the  administra- 
tion of  justice  from  the  inflexible  and  unjust  rules  of  the  com- 
mon law,  will  be  found  running  through  the  whole  administra- 
tion of  the  Puljlic  Service  Commission  law. 

Surely  this  course  should  be  adopted,  for  by  disregarding  the 
letter,  which  sometimes  killeth,  and  utilizing  the  spirit,  which 
giveth  life,  we  see  clearly  that  the  real  and  sole  issue  as  fore- 
shadowed by  a  recital  of  the  commissioner's  power  in  the  premi- 
ses and  the  purpose  sought  by  complainant  is :  *  Do  the  facts  in 
OTidenoe  and  the  surrounding  conditions  show  that  the  passenger 
depot  at  or  near  the  point  suggested  "ought  reasonably  to  be 
provided"  by  defendant,  to  promote  the  necessity  or  convenience 
of  the  public,  or  in  order  to  secure  adequate  facilities  for  the 
transportation  of  passengers  at  the  location  in  question  ? 

[5]  6.  The  only  defendant  here  is  the  St.  Louis  Merchant's 
Bridge  Terminal  Kailroad  Company.  The  railroads  which  run 
trains  near  the  site  of  the  proposed  passenger  depot,  with  few 
exceptions,  have  no  tracks,  grounds,  facilities,  etc.,  at  this  point. 
They  have  not  been  made  parties  to  this  proceeding.  The  au- 
thority to  order  the  construction  and  maintenance  of  the  station 
falls  within  the  state's  police  powers.  The  order  therefore,  if 
made,  would  be  directed  to  the  defendant  alone,  and  not  to  the 
companies  running  the  passenger  trains,  since  the  terminal  facil- 
ities must  be  provided  by  defendant,  and  this  includes  such  facili- 
ties as  tracks  and  stations  when  demanded  by  local  conditions. 
As  the  companies  running  trains  are  not  parties,  the  question  of 
requiring  interstate  trains  to  stop,  including  perhaps  a  readjust- 
ment of  running  schedules,  is  not  involved,  except  incidentally ; 
nor  is  the  question  of  an  order  directed  to  these  companies,  other 
than  defendant,  owning  tracks  at  this  point  requiring  a  readjust- 
ment of  tracks  to  reach  the  proposed  station.  Clearly  there 
can  be  no  valid  or  enforceable  order  as  to  these  companies  without 
notice  and  hearing,  notwithstanding  it  is  apparent  that  unless 
the  tracks  run  into  the  station  and  the  trains  Stop  there,  facilities 
will  not  be  available  to  the  public. 

[6]  To  provide  the  station  the  necessary  franchises  must  be 
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granted  to  the  defendant  by  the  municipal  anthorities  of  St 
Louis.  Const.  1875,  art.  XIL,  §  20 ;  State  ex  rel.  Crow  v.  Lin- 
dell  R.  Co.  161  Mo.  162,  182,  183,  52  S.  W.  248.  This  Com- 
mission can  neither  grant  them  nor  compel  the  local  authorities 
to  do  so.  If  we  should  make  an  order,  and  the  city  should  object 
or  refuse  to  enact  the  required  ordinances,  we  could  not  enforce 
the  order  against  the  municipality,  because  our  authority  in  the 
premises  would  be  over  the  defendant  alone.  However,  this 
Commission  has  power  to  direct  the  defendant  in  a  proper  case 
to  apply  to  the  appropriate  municipal  authorities  and  take  the 
essential  legal  steps  to  obtain  the  necessary  franchises.  West 
End  Business  Men's  Asso.  v.  United  E.  Co.  2  Mo.  P.  S.  C.  R 
357;  Hannibal  v,  Hannibal  R.  &  Electric  Co.  2  Mo.  P.  S.  C.  R 
619,  633. 

II.  Public  Necessity  or  Convenience. 

[7]  1.  Scope  of  §  4^9. — Section  49  is  designed  to  carry  out  the 
conception  that  has  always  obtained  concerning  the  obligation  of 
public  service  corporations  like  the  defendant.  Its  purpose  is 
to  protect  and  enforce  the  rights  of  the  public  within  the  terms 
of  the  public  duties  imposed  upon  the  defendant  by  its  charter 
and  franchises.  The  corporation,  deriving  its  existence  and 
powers  from  the  state,  obtains  franchises  or  privileges  from  the 
public  authorizing  it  to  do  business,  and  acquires  property  and 
equipment  to  enable  it 'to  serve  the  public.  This  is  the  reason 
for  its  existence.  It  is  created  for  public  purposes.  As  stated 
by  Mr.  Justice  Harlan:  "It  performs  a  function  of  the  state. 
Its  authority  to  exercise  the  right  of  eminent  domain  and  to 
charge  tolls  was  givea  primarily  for  the  benefit  of  the  public. 
It  is  under  governmental  control  though  such  control  must  be 
exercised  with  due  regard  to  the  constitutional  guaranties  for 
the  protection  of  its  property."  Smyth  v.  Ames,  169  TJ.  S.  466, 
644,  42  L.  ed.  819,  848,  18  Sup.  Ct.  Rep.  418.  An^  as  tersdy 
expressed  by  Emmons,  J.,  in  Talcott  v.  Pine  Gh-ove  Twp.  1 
Flipp.  (U.  S.  0.  0.)  120,  144,  146,  Fed.  Cas.  No.  13,735:  "The 
road  once  constructed  is,  instanter,  and  by  mere  force  of  the  grant 
and  law,  embodied  in  the  governmental  agencies  of  the  state 
and  dedicated  to  public  use.  All  and  singular,  its  cars, 
engines,  rights  of  ways,  and  property  of  every  description,  real, 
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personal,  and  mixed,  are  but  a  trust  fund  for  the  political  power, 
like  the  functions  of  a  public  office.*^ 

And  this  Commission  Mas  said  that,  '*Every  right  granted  by 
lie  public  involves  a  corresponding  duty  on  the  part  of  the  gran- 
tee. A  public  privilege  and  a  public  obligation  are  reciprocal. 
The  one  should  not  exist  without  the  other."  Casebolt  v.  Sligo 
A  E.  E.  Co.  1  Mo.  P.  S.  C.  R.  416,  449. 

It  is  familiar  that  in  such  case  the  functions  of  the  corpora- 
tion are  of  a  public  nature,  and  it  is  an  old  principle  of  the  law 
that  when  private  property  is  affected  with  a  public  interest  it 
ceases  to  be  juris  privati  only ;  or,  as  more  fully  explained  in  a 
modem  decision,  ^vhen  a  person  devotes  his  property  "to  a  use 
in  which  the  public  has  an  interest,  he,  in  effect,  grants  to  the 
public  an  interest  in  that  use,  and  must  submit  to  be  controlled 
by  the  public  for  the  common  good  to  the  extent  of  the  interest 
he  has  thus  created.'*  Munn  v.  Illinois,  94  U.  S.  113,  24  L.  ed. 
77.  , 

It  cannot  be  doubted,  therefore,  that  §  49  should  receive  a 
liberal  construction  in  order  to  promote  properly  the  public  in- 
terest. (P.  S.  C.  L.  §  127.)  All  necessary  and  reasonable  con- 
veniences in  the  way  of  tracks  and  passenger  depots  should  be 
provided,  since  these  are  essential  facilities  demanded  by  that 
part  of  the  public  who  desire  transportation.  Obviously,  such 
<iuty  rests  upon  the  defendant  because  it  inheres  in  the  nature  of 
its  business.  If  the  present  public  necessity  or  convenience 
demands  the  erection  and  maintenance  of  a  station  t6  serve  the 
district  mentioned  to  such  an  extent  as  to  justify  the  necessary 
investment,  the  defendant  should  be  willing,  and,  indeed,  could 
be  required  by  virtue  of  §  49,  to  meet  the  exigencies. 

This  Commission  has  had  occasion  to  consider  the  question 
of  public  necessity  or' convenience  with  reference  to  passenger 
depots  or  stations.  (Macon  v.  Wafcash  K.  Co.  2  Mo.  F.  S.  C.  R. 
949;  Hays  V.  Chicago,  B.  &  Q.  R.  Co.  1  Mo.  P.  S.  C.  R.  464; 
Schroeder  v.  Kansas  City,  C.  C.  &  St.  J.  R.  Co.  1  Mo.  P.  S.  C. 
R.  205;  Smith  v.  Chicago,  B.  &  Q.  R.  Co.  1  Mo.  P.  S.  C.  R. 
109) ;  and  also  with  reference  to  additional  stops  between  sta- 
tions (Lindensmith  v.  Kansas  City,  d.  C.  &  St.  J.  R.  Co!  1  Mo. 
P.  S.  C.  R.  224;  McKee  v.  Kansas  City,  C.  C.  &  St  J.  R. 

Co.  1  Mo.  P.  S.  C.  R:  3Y0,  873.) 
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[8]  An  order  under  §  49  murt  be  predicated  upon  our  judg* 
ment  whether  the  facilities^  etc.,  ^^ought  reasonablj  to  be  provid- 
ed/' in  order  to  secure  adequate  service  or  facilities  to  me^  the 
reasonable  demands  of  the  public.  Civic  Improv.  Assa  v.  Mis- 
souri P.  R  Co.  2  Mo.  P.  S,  C.  R  160,  167.  This  Commission 
cannot  require  the  construction  and  maintenance  of  a  passenger 
depot  without  satisfactory  evidence  or  a  sufficient  showing  that 
such  station  is  demanded  by  public  necessity  or  convenience,  or 
''ought  reasonably  to  be  provided."  More  ^)ecifically,  to  war- 
rant an  order  for  the  station  it  should  appear  (1)  that  a  sub- 
stantial number  of  persons  and  industries  would  be  served  there- 
by; (2)  that  such  persons  and  industries  could  not  be  served 
conveniently  at  existing  stations;  (3)  that  the  security  of  the 
public  would  not  be  endangered  by  such  improvemesat  (Titu»  v. 
Kansas  City,  C.  C.  &  St  J.  R.  Co.  1  Mo.  P.  S.  C.  R.  51,  54-56) ; 
(4)  that  the  expense  of  providing  the  depot  will  not  contravene 
the  constitutional  mandate  of  due  observance  of  defendant's 
property  rigjbts;  and  (5)  as  applied  to  through  trains,  that  the 
public  convenience  of  through  passengers  and  the  rights  of  inter- 
state carriers  will  not  be  ignored  (Taney  v.  Chicago  &  A.  R.  Ca 
1  Mo.  P.  S.  C.  R.  624,  628;  Abbey  v,  Kansas  City,  C.  C.  &  St 
J.  R.  Co.  2  Mo.  P.  S.  C.  R.  94,  96). 

To  state  the  above  elements  in  different  phrase  the  broad  gen- 
eralization of  the  legal  conception  of  public  convenience  as  ap- 
plied to  adequate  and  reasonable  local  passenger  faoilitiee,  as 
suggested  by  the  United  States  Supreme  Court,  may  be  given. 
That  court  said  in  substance  tiiat  convenience  is  a  relative  ex- 
pression, and  is  to  be  considered  as  calling  for  such  facilities  as 
might  be  fairly  demanded,  regard  being  had,  among  other  things, 
to  the  size  of  the  district  to  be  served,  the  extent  of  the  demand 
for  passenger  transportation,  the  cost  of  furnishing  the  additional 
accommodations  asked  for,  and  all  other  facts  which  are  relevant 
to  the  question  of  oonvenience  and  costs.  Atlantic  Coast  Line 
R.  Co.  V.  Wharton,  207  TJ.  S.  328,  335,  62  L.  ed.  230,  234,  28 
Sup.  Ct  Rep.  121,  quoted  with  approval  in  the  recent  case  of  Chi- 
cago, B.  &  Q.  R.  Co.  V.  Railroad  Commission,  237  U.  S.  220, 
230,  69  L.  ed.  926,  931,  P.U.R.1915C,  309,  35  Sup.  Gt.  Rep. 
560,  where  it  is  said:    "These,  then,  are  the  factors." 

The  decision  should  not  be  controlled  alone  by  a  mere  classi- 
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fication  of  the  snppoeed  elements,  and  their  assumed  relaticms  or 
balancing  of  one  with  the  other,  but  by  a  reasonable  judgment 
having  its  basis  in  a  proper  consideraticm  of  all  relevant  facts. 

2.  Fucts  and  Conditions. — ^Before  it  can  be  satisfactorily  de- 
termined whether  the  public  necessity  or  convenience  requires 
the  passenger  station,  or  whether  it  ought  reasonably  to  be  pro- 
vided, a  statement  of  the  controlling  facts  is  essential  Briefly, 
the  material  facts  are: 

(a)  Complainant's  witnesses  all  agree  substantially  that  the 
proposed  passenger  depot  should  be  located  at  or  near  North 
Market  and  Main  (sometimes  called  First)  street,  and  that  it 
should  cost  not  more  than  $50,000. 

Nineteen  trunk  railroad  lines,  80<;alled,  enter  St  Louis.  Some 
of  the  trains  of  ten  of  these  trunk  lines  cross  North  Market 
street  at  or  near  its  intersection  with  Main  or  First  street,  eight 
of  such  trains  on  rails  of  defendant  and  two  on  rails  of  the  Chi- 
cago, Burlington,  &  Quincy  tlailread  Company.  Two  tracks 
of  defendant,  two  tracks  of  the  Chicago,  Burlington,  &  Quincy, 
and  four  tracks  of  the  Wabash,  cross  North  Market  street.  The 
Chicago,  Burlington,  A  Quincy  and  Missouri,  Kansas,  &  Texas 
trains  cross  North  Marjcet  street  on  Burlington  tracks,  but  get  on 
defendant's  tracks  quite  close  to  North  Market  street.  From 
about  this  point  all  above  trunk  railroads  use  defendant's  tracks 
to  Union  station. 

The  interstate  trains  coming  from  and  going  east  across  the 
Mississippi  river  use  either  the  St  Louis  Merchants  bridge  or 
the  Eads  bridge ;  eight  use  the  former ;  namely,  the  Baltimore  & 
Ohio  Southwestern;  Chicago  &  Alton;  Chicago,  Peoria,  &  St. 
Louis;  Cleveland,  Cincinnati,  Chicago,  &  St.  Louis;  Wabash; 
Chicago  &  Eastern  lUinoie ;  lUinois  Central ;  and  the  Yandalia 
(Pennsylvania). 

Local  trains  passing  at  or  near  ibe  point  of  the  proposed 
passenger-depot  site  are:  Cleveland,  Cincinnati,  Chicago,  & 
St.  Louis,  one  train  a  day  each  way ;  the  Burlington,  two  trains 
a  day  each  way ;  and  the  Chicago,  Peoria,  &  St.  Louis,  one  train 
a  day  each  way.  The  schedule  running  time  of  each  of  these 
trains  is  about  30  miles  per  hour. 

From  North  Market  and  Main  streets  to  the  Washington 
avenue  station,  the  distance  is  1.56  miles;  to  Union  station  3.91 
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miles,  and  to  Ferry  street,  or  the  west  approach  of  the  St.  Louis 
Merchants  bridge,  1.03  miles. 

From  North  Market  and  Main  streets  to  the  Washington  ave- 
nue station,  the  distance  in  approximate  running  time  of  railroad 
trains  is  six  minutes;  to  Union  station  seventeen  minutes,  in- 
cluding the  Washington  avenue  station  stop ;  and  to  Ferry  street, 
or  the  west  approach  of  the  St.  Louis  Merchants  bridge,  three 
minutes. 

(b)  The  district  at  and  about  North  Market  and  Main  streets 
is  included  in  the  boundaries  usually  designated  as  North  St 
Louis.  Market  street,  upon  the  south  side  of  which  at  Eight- 
eenth street  the  Union  station  is  located,  is  the  medial  line  be- 
tween North  and  South'  St.  Louis,  and  from  which  all  numbers 
of  streets  running  in  a  northerly  and  southerly  direction,  or 
approximately  with  the  Mississippi  river,  are  fixed;  however, 
it  is  common  for  the  inhabitants  of  St.  Louis  for  practical  pur- 
poses to  place  the  division  ►at  Washington  avenue,  about  five 
blocks  north  of  Market  street,  and  frequently  it  is  fixed  at  Cass 
avenue,  some  blocks  north  of  Washington  avenue. 

There  is  no  passenger  railroad  depot  or  station  in  North  St. 
Louis.  Aside  from  the  Union  depot  and  Washington  avenue 
station,  the  Wabash  has  a  station  at  Delmar  avenue  and  at  Van- 
deventer  avenue  (central  West  St.  Louis) ;  the  St.  Louis  &  San 
Francisco  and  Missouri  Pacific  have  a  station  at  Tower  Grove 
(West  St.  Louis),  and  the  St.  Louis,  Iron  Mountain,  &  Southern 
has  a  station  at  Carondelet  (South  St.  Louis).  Tickets  are  sold 
at  each  of  these  stations. 

The  site  of  the  proposed  passenger  depot.  North  Market  and 
Main  streets,  i$  two  and  one-half  blocks  east  of  Broadway  or 
Fifth  street,  which  runs  approximately  north  and  south  with  the 
Mississippi  river,  twenty-four  blocks  north  of  Market  street — 
the  medial  line  between  North  and  South  St.  Louis — eighteen 
blocks  norlii  of  Washington  avenue,  nine  blocks  north  of  Cass 
avenue,  and  sixty-sev^  blocks  south  of  the  northern  boimdary  of 
North  St  Louis. 

There  is  a  double  street  car  track  on  Broadway,  but  there  are 
no  street  car  tracks  running  west  from  the  proposed  site  of  the 
new  station.  At  the  hearing  some  suggestion  was  made  that 
street  car  facilities  would  be  fnrni?hed  to  run  street  cars  west 
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from  this  point,  which  track  -would  parallel  the  street  car  lines 
running  north  and  south,  providing  the  station  should  be  estab- 
lished. 

West  of  Broadway  there  are  many  residences,  the  section  be- 
ing quite  thickly  populated.  East  of  Broadway  there  are  few 
residences,  but  the  district  contains  a  large  number  of  various 
kinds  of  manufacturing,  industrial,  and  other  business  institu- 
tions, extending  south,  north,  and  west,  which  employ  in  the 
aggregate  many  persons  and  operators  and  traveling  men.  There 
are  some  one  hundred  of  such  establishments  in  North  St.  Louis 
that  average  in  normal  times,  according  to  some  of  the  witnesses, 
five  traveling  men  each ;  however,  in  the  immediate  vicinity  of 
the  suggested  passenger-depot  site  the  number  of  industries,  em- 
ployees, and  traveling  men  is  considerably  less.  The  district 
contains  some  lodging  houses,  cafes,  restaurants,  but  no  high- 
grade  or  first-class  hotels;  also  retail  stores,  shops,  etc.,  all  of  a 
local  character. 

[9]  (c)  Obviously  the  total  population  of  St  Louis,  north  of 
Market  street, — the  medial  line  established  for  the  purpose  of 
street  numbering  only, — cannot  be  taken  as  a  measure  in  ascer- 
taining or  estimating  the  number  of  persons  likely  to  be  accommo- 
dated by  the  establishment  of  the  proposed  local  passenger  depot. 
In  the  election  of  1914  the  number  of  votes  cast  in  this  entire 
territory',  as  shown  by  the  evidence,  was  some  80,000,  indicatii^g 
a  total  population  of  perhaps  400,000.  This  population  exceeds 
more  than  one  half  of  the  entire  city  population,  and  undoubted- 
ly ehibraees  thousands  of  inhabitants  who  reside,  or  have  business 
industries,  or  are  employed  by  such  industries,  close  or  easily 
accessible  to  the  TTnion  depot,  Washington  avenue  station,  and 
other  local  passenger  stations  already  in  existence.  Moreover^ 
neither  would  it  approximate  accuraej-  to  estimate  from  the  total 
population  of  the  municipal  subdivisions  or  wards  that  lie  in  the 
territory  generally  mentioned  as  North  St.  Louis ;  for  example, 
wards  1,  2,  3,  4,  18,  and  21,  which,  according  to  the  evidence, 
contained  a  voting  population  in  the  election  of  1914  of  over 
30,000,  indicating  a  total  population  of  more  than  150,000. 
Neither  would  it  be  a  safe  guide  to  limit  the  number  to  be  ac- 
commodated by  taking  the  population  alone  of  the  voting  pre- 
cincts, or  even  the  ward  in  whidi  it  is  desired  that  liie  proposed 
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passenger  depot  be  erected.  The  suggested  site  is  in  precinct  2 
of  ward  3.  The  precinct  had  271  voters  in  1914,  and  the  ward 
4,411,  or  an  estimated  population  of  some  1,300  in  the  precinct 
and  over  20,000  in  the  ward. 

While  the  population,  business  and  resident,  is  an  important 
element,  in  order  to  render  this  element  a  hdipful  guide  to  be  con- 
sidered in  connection  with  other  elements,  it  should  be  restricted 
to  such  persons  and  industries  as  demand  the  new  station  or  who 
will  be  served  by  it,  because  they  cannot  be  served  conveniently 
at  existing  stations. 

(d)  Testimony  of  Complamant. — ^William  Sessinghaus,  the 
complainant,  H.  F.  HafFner,  W,  A.  Guenzburger,  F.  L.  Wester- 
beck,  K.  L.  Bonnell,  C.  H.  Buss,  C.  J.  Ward,  J.  H.  Sommerich, 
Henry  Camp,  Charles  C  Kunz,  and  other  leading  citizens,  either 
residents  of  or  business  men  in  ^orth  St.  Louis,  all  gave  testi- 
mony which  covered  a  wide  range  of  certain  conditions  and  facts 
which  in  their  opinion  tended  to  show  the  public  necessity  or  con- 
venience of  a  passenger  station  at  or  near  the  site  mentioned. 

Mr.  Sessinghaus  stated  that  North  St.  Louis  needed  the  new 
statiop;  that  the  Washington  avenue  station  was  not  adequate 
to  accommodate  the  business  men  and  residents  of  North  St 
Louis,  and  that  a  new  station  would  relieve  the  congestion  now 
existing  at  Union  station;  that  such  station  would  stimulate 
business  in  North  St  Louis,  develop  facilities  so  business  could 
be  better  carried  on,  and  induce  other  business  establishments  to 
locate  there,  and  thus  bring  more  trade  and  traffic  into  that  neigh- 
borhood and  advance  the  general  business  interests  of  the  locality. 
This  witness  also  said  that  the  North  St.  Louis  Business  Men's 
Association  and  other  organizations  desired  the  station,  and  had 
desired  it  for  some  years,  and  with  this  in  view,  through  com- 
mittees, had  interviewed  the  manager  of  the  defendant  and  the 
officers  of  the  Chicago,  Burlington,  &  Quincy  Railroad  Company, 
but  without  result.  He  expressed  the  opinion  that  the  proposed 
station  should  hav^  facilities  for  selling  tickets,  checking  bag- 
gage, Pullman  service,  and  all  accommodations  found  at  a 
first-olass  railroad  station,  and  that  if  such  station  should  be 
established  and  the  street  car  facilities  improved,  in  that  a  line 

running  west  from  this  point  should  be  provided  (and  that  this  re- 
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suit  would  follow  the  erection  of  the  station,  he  was  certain),  at 
least  30  per  cent  of  the  traveling  public  would  use  it. 

Mr.  Haffner  gave  testimony  of  similar  import.  He  thought 
a  new  station  would  accommodate  many  traveling  men  connected 
with  the  various  industries  6f  the  neighborhood,  and  said  that 
the  business  necessities  and  sentiment  of  the  people  required  the 
facilities. 

Mr.  Guenzburger  thought  that  many  traveling  men,  probably 
150,  would  be  accommodated  by  the  new  station,  and  that  such 
men  favored  it.  He  expressed  the  opinion  that  without  the  in- 
crease of  street  car  facilities  around  the  suggested  site  the  station 
would  not  be  a  great  aid  to  traveling  men.  He  mentioned  having 
attended  two  meetings  of  the  North  St.  Louis  Business  Men's 
Association,  and  that  all  present  desired  the  station. 

Mr.  Westerbeck  thought  the  station  would  aid  the  development 
of  INTorth  St.  Louis,  and  that  it  would  be  a  great  saving  of  time  to 
witness  and  the  traveling  public,  especially  to  those  living  or 
having  business  in  the  vicinity  when  they  alighted  from  trains 
coming  from  Illinois,  since  they  could  reach  their  homes  or  busi- 
ness places  sooner.  He  said  that  at  times  the  Union  station  was 
congested,  and  that  he  preferred  not  to  ride  in  the  elevator  at  the 
Washington  avenue  station. 

Mr.  Bonnell,  connected  with  a  manufacturing  plant  at  1201 
Cass  avenue,  said  his  concern  employed  about  twenty-five  trav- 
eling men,  who  visited  all  parts  of  the  United  States,  and  that 
ten  of  these  patronized  regularly  the  roads  that  use  defendant's 
tracks.  He  thought  that  the  new  passenger  station  would  save 
time  of  these  men  going  and  coming,  and  that  it  would  also  in- 
crease the  number  of  visiting  merchants  to  his  plant  and  the 
business  industries  in  the  neighborhood.  However,  he  expressed 
the  opinion  that  such  station  "would  not  be  of  particular  benefit 
to  the  traveling  public  unless  present  street  car  facilities  were 
increased."  He  also  expressed  the  opinion  that  the  facilities  at 
the  Union  station  were  good,  but  that  the  Washington  avenue 
station  was  not  safe,  because  the  railing  on  the  platform  was  too 
close  to  the  side  of  trains.  He  said  that  his  plant  was  approxi* 
mately  twenty-five  minutes  from  the  Union  station  and  thirty 
minutes  from  the  Washington  avenue  station. 

Mr.  Buss  thought  that  the  new  station  would  help  the  whole 
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of  the  uortli  end.  He  said  that  he  represented  business  property 
in  North  St.  Louis,  and  that  property  in  North  St.  Louis  would 
be  better  developed  by  the  establishment  of  a  station.  He 
thought  industries  were  not  located  tJiere  at  present,  because  the 
section  was  somewhat  inaoeessible,  sinoe  considerable  time  is 
necessary  to  reach  it.  He  aaid  the  station  would  enable  him  to 
reach  his  property  in  North  St.  Louis  eleven  minutes  sooner 
than  from  the  Washington  aTenue  station. 

Mr.  Ward  thought  that  the  new  station  would  help  business 
in  the  north  end,  and  that  tibe  pec^le  of  lliat  section  desired  one, 
and  that  it  would  tend  to  enhance  real  estate  values  and  help 
business  generally  in  that  section.  He  thought  that  the  Wash- 
ington avenue  station  was  too  far  south  to  be  of  any  benefit  to 
North  St.  Louis. 

Mr.  Summerich,  secretary  of  the  North  St.  Louis  Business 
Men's  Association,  expressed  the  opinion  that  the  depot  was  a 
necessity  to  the  business  interests  of  North  St.  Louis,  and  that 
the  people  in  that  section  generally  favored  it.  He  thought, 
also,  that  the  station  would  have  a  tendency  to  create  a  wholesale 
district  in  that  section,  and  said  thflt  the  McKinley  interurban 
syst^n  had  improved  North  St  Louis  materially. 

Mr.  Kamp  said  that  he  was  ticket  agent  for  the  Burlington 
for  many  years  when  it  stopped  its  local  trains  at  Main  and 
North  Market  streets.;  that  he  sold  a  great  many  tickets  each 
month;  and  that  numerous  people  got  off  and  on  the  trains  at 
this  point,  chiefly  local  passengers.  He  thought  the  average  was 
some  200  daily  and  500  on  Sundays,  going  to  and  returning  from 
fishing  and  hunting  clubs  north,  along  the  Burlington  road.  The 
Burlington  stop  is  now  discontinued.  He  expressed  the  opinion 
that  if  all  trains  which  pass  this  point  should  stop,  that  some 
7,200  passengers  would  use  the  station. 

Mr.  Kunz  thought  it  would  be  a  great  advantage  to  those 
living  in  North  St  Louis  vdlio  belonged  to  the  hunting  and  fishing 
elubs  alcmg  &6  Burlington  road.  He  thought  that  probably  one- 
half  of  the  members  of  these  dubs  resided  north  of  Market  street 
Formerly,  when  the  BurlinglXMi  trains  stopped  there  a  great  many 
of  such  persons  got  off  and  on  at  this  pointy  especially  Sunday 
evenings. 

Judge  Charles  W^  Holtcamp  said  that  he  was  a  m^nber  of  a 
P.U."R.imflB. 
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hunting  and  fishing  club  located  at  Eing^s  lake^  near  the  Bur- 
lington line,  and  that  if  a  station  should  be  established  it  would 
aooommodate  a  large  number  of  persons  belonging  to  his  club 
and  the  other  numerous  clube  alcmg  the  Burlington  road,  par- 
ticularly on  Sunday  evenings. 

(e)  Testimom/  of  Defendant. — On  the  contrary,  defendant 
gave  evidence  to  the  effect  that  the  public  necessity  or  conven- 
ience does  not  require  a  passenger  depot  in  North  St.  Louis  on 
the  site  suggested,  or  any  other  point  in  that  territory. 

H.  J.  Pfeifer,  engineer  of  maintenance  of  way  of  defendant, 
thought  that  the  Washington'  avenue  station  was  accessible  to 
street  car  lines  connecting  with  all  parts  of  St.  Louis,  and  that  it 
served  adequately  the  needs  of  the  traveling  public ;  that  its  loca- 
tion on  the  line  of  defendant  between  Bremen  avenue  and  Cerre 
street  is  exceptionally  favorable,  since  it  is  at  the  intersection 
of  the  line  of  the  defendant  with  the  line  of  the  Terminal  Eail- 
road  Association  at  the  west  approach  of  Eads  bridge,  and  that  all 
trains  from  the  east  pass  this  point,  either  over  the  St.  Louis 
Merchants  bridge  or  the  Eads  bridge,  as  well  as  the  trains  of  the 
Burlington  going  north.  He  said  little  time  could  be  saved  by 
having  a  station  at  Xorth  Market,  because  the  distance  was  less 
than  twenty  minutes  by  street  car  and  six  minutes  by  train. 
This  witness  also  stated  that  the  Union  station  serves  and  meets 
adequately  all  public  necessities  and  conveniences,  and  mentioned 
the  advantage,  in  his  opinion,  of  having  one  Union  station  where 
all  passenger  business  is  centered,  as  against  a  system  of  separate 
stations  for  the  various  railroads  entering  a  city. 

John  T.  Moore  thought  that  the  Washington  avenue  station 
is  reasonably  adapted  at  this  time  for  the  passenger  business  as 
it  exists  with  reference  to  North  St  Louis  or  those  coming  from 
North  St.  Louis,  because  it  is  at  the  point  whwe  the  trains 
crossing  the  Eads  bridge  and  St  Louis  Merchants  bridge  pass. 
He  said  that  the  united  terminals,  whether  freight  or  passenger, 
are  always  best  in  the  interest  of  the  city,  because  it  brings  the 
expense  of  operation  to  a  minimum ;  therefore  the  general  pub- 
lic gets  the  benefit  of  the  low  cost  of  operation.  This  witness 
thought  that  the  Washington  avenue  station  was  exceptionally 
well  located  with  reference  to  taking  care  of  passengers  who  may 
de8}Te  to  get  over  St.  Louis  on  street  cars,  because,  he  said,  the 
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passenger  had  the  choice  of  all  street  car  lines  in  the  city  within 
a  reasonable  distance,  except  the  cross  lines  at  Jefferson  avenuOy 
Sarah  avenue,  Vandeventer  avenue,  and  Taylor  avenue.  Witness 
thought  there  was  no  public  necessity  for  a  passaiger  depot  north 
of  the  Washington  avenue  station,  because  he  said  the  up-building 
of  iN'orth  St  Louis  is  not  predicated  upon  a  passenger  station, 
and  that  such  station  at  North  Market  and  Main  streets  would 
not  promote  the  industrial  activity  or  the  location  of  industries  in 
that  territory.  He  thought  industries  would  be  best  helped  and 
induced  to  locate  by  adequate  freight  tracks,  yards,  and  depots 
and  street  car  facilities,  and  that  the  location  of  a  passenger  sta- 
tion was  not  important  to  that  section.  He  also  expressed  the 
opinion  that  the  location  of  a  passenger  station  in  an  industrial 
locality  would  be  a  detriment  to  the  passenger  business,  because 
of  the  smoke  and  fumes  from  the  various  plants,  and  that  the 
station  proposed  would  not  advance  the  real  estate  values  in  the 
neighborhood.  This  witness  suggested  that  in  locating  a  passen- 
ger station  there  are  three  serious  points  to  be  considered:  (1) 
At  all  times  is  the  general  traveling  public;  (2)  the  convenience 
of  the  people  of  the  municipality,  and  (3)  the  convenience  of  the 
traveling  public  for  the  jobbing,  wholesale,  and  retail  districts. 
He  thought  that  the  location  of  such  station  on  the  line  of  de- 
fendant in  any  part  of  North  St  Louis  would  not  meet  any  one 
of  these  requirements. 

[10-13]  3.  Existing  Passenger  Siaiians. — (a)  Although  it 
may  be  conceded  as  established  by  the  evid^ioe  that  the  proposed 
passenger  depot  would  be  of  advantage  to  a  considerable  number 
of  persons  residing  or  oonneoted  with  business,  manufacturing, 
and  industrial  establishmemts,  in  the  immediate  vicinity  under 
consideration,  the  further  question  is  presented,  Are  the  existing 
passenger-station  facilities  sufficient  to  satisfy  the  present  rea- 
sonable public  demands  relating  to  necessity  or  convenience  in 
the  broad  sense,* rather  than  mere  neighborhood  benefit?  Cabool 
V.  St  Louis  &  S.  F.  R.  Co.  2  Mo.  P.  S.  0.  R.  222. 

(b)  Cleariy  a  passenger  station  at  the  site  propoeed  would 
enable  the  residents  and  those  engaged  in  business  in  the  im- 
mediate vicinity  who  should  travel  on  any  of  the  trains  stop- 
ping there  to  reach  the  station  and  their  homes  or  places  of 
business  sooner  than  if  required  to  go  to  and  from  the  Wash- 
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ington  avenue  station  or  the  Union  depot  Assuming  adequate 
passenger  f  aeilities  at  both  of  these  stations,  the  benefit  would  be 
measured  preeisdy  hy  the  time  thus  saved.  Unquestionably 
some  time  would  be  required  to  go  to  and  from  the  suggested 
station  site,  ranging  periiaps  from  at  least  five  to  twenty  minutes, 
even  for  those  who  reside  or  have  business  locations  not  far  away. 
Those  who  would  be  in  such  close  proximity  would  be  few  as 
compared  with  those  equally  entitled  to  like  facilities  residing 
or  having  business  establishments  in  a  wider  area,  but  who  by 
reason  of  the  distance  would  not  be  better  served  than  at  present, 
sinoe  the  saving  of  time  to  go  to  and  irom  the  new  station  over 
that  required  to  go  to  and  from  either  the  Washington  avenue 
station  or  the  Uni<»i  depot  would  be  hardly  appreciable.  If,  in 
similar  manner,  the  area  of  those  justly  entitled  to  like  facilities, 
if  any  should  be  ordered,  be  extended  until  the  entire  North 
St.  Louis  territory  should  be  embraced,  the  saving  of  time  would 
be  less  and  less,  and  indeed  so  insignificant  as  to  merit  no  con- 
sideration whatever.  Especially  does  this  follow  when  public 
necessity  or  convenience  in  the  broad  sense  is  clearly  grasped  and 
contrasted  with  neighborhood,  vicinity,  or  locality  demands. 

In  the  relation  under  consideration,  and  as  applicable  to  a 
large  urban  center,  community  necessity  or  convenience  becomes 
public  in  the  eye  of  the  law  only  when  the  community  is  of  suf- 
ficient area  to  embrace  a  considerable  number  of  persons  and 
industries  that  demand  added  passenger  facilities  who  would  be 
served  by  them  because  they  could  not  be  served  conveniently  at 
existing  stations.  Supplying  passenger  facilities  applicable  in 
a  less  d^ree  or  to  a  less  number  is  simply  the  mere  segregation 
of  persons  residing  or  having  business  establishments  or  business 
employment  in  a  limited  neighborhood,  vicinity,  or  district, 
although  embracing  several  city  blocks,  and  providing  for  them 
unmindful  of  the  larger  community  or  the  public  interest  in 
the  more  liberal  view.  See  Re  Buffalo,  R.  &  E.  R.  Co.  3  P.  S.  C. 
R  (2d  Dist  K  Y.)  55. 

A  simple  example  will  render  this  distinction  clear.  The  stop- 
ping of  all  trains  passing  the  point  in  question,  going  either  way, 
every  five  blocks  or  so,  would  result  in  a  benefit  to  the  residents 
and  business  people  along  or  close  to  tiie  route,  who  desired  such 
transportation,  but  unquestionably  such  benefit  would  be  a  mere 

P.U.R.1S1SB. 


Digitized  by 


Google 


1036  MISSOURI  PUBLIC  SERVICE  COMMISSION. 

vicinity  or  neighborhood  convenience  as  distinguished  from  a 
public  convenience.  Moreover,  interstate  or  through  trains 
should  not  be  viewed  respecting  stopping  as  local  trains;  nor 
should  local  trains  be  required  to  operate  in  this  respect  in  like 
manner  as  interurban  electric  lines  or  as  street  cars.  It  is  familiar 
that  these  several  kinds  of  trains  furnish  different  classes  of 
passenger  service.  This  difference  has  be^i  recognized  by  this 
Commission.  Titus  v,  Kansas  City,  C  C.  &  St»  J«  K.  Co.  1  Mo. 
P.  S.  C.  R  51,  65,  56;  Abbey  v.  Kansas  City,  C.  C.  &  St.  J.  R. 
Co.  2  Mo.  P.  S.  C.  E.  94,  97,  98.  As  said  in  substance  in  the 
last  case :  As  applied  to  the  through  trains  the  passenger  traffic 
is  attracted  not  only  because  of  the  convenience  by  reason  of  their 
superior  construction  and  equipment,  but  also  because  of  the 
quick  time  made  between  termini.  It  is  evident  that  any  policy 
that  would  substantially  increase  the  time  of  the  through  service 
would  lessen  such  traffic  and  might  seriously  interfere  with  the 
successfuj  operation  of  the  roads.  While  it  is  most  desirable 
to  have  convenient  station  service  for  the  public,  the  interests 
and  rights  of  ike  carrier  and  the  through  traffic  mudt  not  be 
ignored. 

True,  according  to  the  testimony  of  witnesses  for  complainant, 
there  is  a  sentiment  and  strong  desire  for  the  proposed  passenger 
facility,  but,  as  succinctly  expressed  by  the  Supreme  Court  of 
the  United  States  in  a  recent  case :  "Pesire  is  not  a  test  of  re- 
quirement, nor  is  convenience,  absolutely  considered.'*  Chicago, 
B.  &  Q.  R.  Co.  V.  Railroad  Commission,  237  U.  S.  220,  229,  59 
L.  ed.  926,  931,  P.U.R.1915C,  309,  35  Sup.  Ct.  Rep.  560.  There 
are  many  other  relevant  facta,  as  above  mentioned,  of  a  more 
substantial  character,  which  must  direct  our  decision. 

(c)  Washington  Averme  Station, — As  stated,  the  Washington 
avenue  station  is  on  the  line .  of  defendant  between  Bremen 
avenue  and  Cerre  street,  the  termini.  It  is  at  the  foot  of 
Washington  avenue,  some  eighteen  blocks  from  North  Market 
and  Main  streets,  at  the  western  approach  of  Eads  bridge.  It 
serves  trains  crossing  both  the  Eads  bridge  and  St.  Louis  Mer- 
chants bridge  at  a  point  where  the  railroads  over  which  all  these 
trains  operate  intersect.  The  Terminal  Railroad  Association  of 
St.  Louis  uses  this  station  jointly  with  the  defendant, — the 
former  for  passengear  traffic  over  the  Eads  bri^e>  and  the  latter 
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for  like  traffic  over  the  St.  Louis  Merchants  bridge,  and  also  for 
passenger  traffic  over  its  lines  running  north. 

This  station  was  ^samined  by  the  chief  engineer  and  two  as- 
sistants of  the.  Commission,  and  found  to  be  conveuient,  clean, 
adequate,  and  safa  The  character  of  its  construction,  equipment, 
approximate  value,  its  location  with  reference  to  Nortii  Market 
and  Main  streets  and  the  Union  depot,  and  the  approximate  run- 
ning time  of  the  trains  between  these  several  points,  are  given 
above. 

This  depot  is  approximately  five  minutes'  walking  distance 
from  Washington  and  Broadway.  The  running  time  on  the 
Broadway  line  from  Washington  and  Broadway  to  Broadway 
and  N^orth  Market  is  about  eleven  minutes.  In  other  words^ 
Xorth  Market  and  Broadway  is  about  twenty  minutes  (making 
some  allowance  for  delay)  from  the  Washington  street  station. 
Page,  Park,  and  Compton  cars  can  be  reached  at  the  loop,  three 
blocks  west  of  Washington  avenue  station.  The  Fourth  street 
line  can  be  reached  four  blocks  west  of  the  station.  The  Broad- 
way line  is  five  blocks  west  of  the  station.  By  the  use  of  the  trans- 
fer any  line  in  the  city  can  be  reached  from  the  above  five  lines. 

In  considering  the  power  of  the  Commission  to  determine 
the  location  of  a  depot  by  rejecting  a  site  proposed  by  the  carrier, 
and  directing  the  station  to  be  established  at  another  place,  if, 
in  its  judgment,  the  latter  site  is  more  convenient  than  that 
selected  by  the  carrier,  it  was  aptly  said  that  if  the  evidence 
showed  that  the  carrier's  site  was  "adequate  for  the  reasonable 
accommodation  of  the  public,"  the  fact  that  the  other  site  was 
also  one  of  public  canvenience  would  not  autiiorize  the  Com- 
mission in  rejecting  the  carrier's  site.  Bradford  v.  St  Louis  & 
S.  F.  R.  Co.  2  Mo.  P.  S.  a  R.  289,  292-294. 

As  the  Commission  is  vested  with  the  power  of  regulation 
only,  as  contrasted  with  the  power  to  manage,  obviously  the 
carrier  should  be  the  judge  in  the  first  itistance  as  to  what  location 
of  a  passenger  depot  is  suitable  to  serve  adequately  the  public, 
and  this  both  from  the  view  point  of  its  own  interests  in  providing 
the  necessary  facilities  from  an  operating  standpoint  to  handle 
the  traffic  at  such  place,  and  from  the  view  point  of  its  judgment 
as  to  what  the  public  necessity  or  convenience  demands.  Board 
of  Trade  v.  Erie  R.  Co.  3  P.  S.  C.  R.  (2d  Dist.  N.  Y.)  230,  231. 
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After  careful  examination  of  the  evidence,  the  surrounding 
physical  conditions  and  the  thorou^  inspection  by  the  Com- 
mission's chief  engineer  and  his  assistants,  and  due  considera- 
tion, the  Commission  is  of  the  opinion  that  the  penons  and  in- 
dustries to  be  served  by  the  proposed  passeng^  depot  can  be 
accommodated  adequately  by  going  a  distance  of  some  eif^teen 
blocks  and  within  twenty  minutes'  time  (making  some  allowance 
for  delay)  by  street  car  to  the  Washington  avenue  station. 
Titus  V.  Kansas  City,  C.  C.  &  St.  J.  R.  Co.  1  Mo.  P.  S.  C.  R  61, 
55.  Therefore,  since  the  passenger  faoilitieB  there  offered 
adequately  meet  the  public  demands,  the  mere  fact  that  the  sug- 
gested site  at  North  Market  and  Main  streets  is  claimed  to  be 
a  better  one  cannot  fairly  be  made  the  basis  of  an  order  directing 
the  defendant  to  expend  a  large  sum  of  money,  without  hope  of 
any  return,  and  establish  and  maintain  a  station  there. 

If  no  station  had  been  constructed  on  defendant's  line,  the 
conditions  would  favor  strongly  the  Washington  avenue  site, 
first,  because  it  is  at  the  intersecting  point  of  the  roads  over 
which  pass  the  high-class  interstate  and  through  passenger  trains 
crossing  the  Eads  bridge  and  St.  Louis  Merchants  bridge  to  and 
from  the  East,  and  others  going  to  and  coming  from  the  North, 
both  through  and  local,  embracing  in  all  a  majority  of  the  trains 
that  enter  St.  Louis;  second,  it  is  so  located  that  it  is  easily 
accessible  to  the  chief  industrial,  wholesale,  and  retail  districts, 
first-class  hot^  restaurants,  cafes,  and  street  car  lines ;  third,  its 
joint  maintenance  by  defendant  and  the  Terminal  Eailroad 
Association  of  St.  Louis  relieves  the  financial  burdens  of  both, 
without  detriment,  but  with  advantage  to  the  public. 

(d)  Union  Station. — This  station  is  located  on  Market  street, 
the  medial  line  between  North  and  South  St.  Louis,  between 
Eighteenth  and  Twentieth  streets.  This  station  is  safe  and 
adequate,  and  is  perhaps  tibie  most  convenient  large  passenger 
station  in  this  country.  It  is  considered  that  the  station  is  well 
located.  While  being  a  trifle  west  of  the  main  business  district, 
it  is  apparent  to  all  that  the  business  district  of  St  Louis  is  mov- 
ing westward. 

Street  railway  service  to  and  fpMn  the  depot  is  good.  Nearly 
all  lines  can  be  reached  within  a  radius  of  twelve  blocks,  except 
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a  few  of  the  outlying  cross-town  lines.  That  portion  of  Market 
street  lying  east  of  Twenty-third  street  can  be  reached  by  five 
lines  of  street  railway  from  the  IJnicm  station. 

Sinoe  it  was  opened  for  operation,  September  1,  1894,  this 
station  has  been  used  constantly  by  all  steam  railroads  for  their 
passenger  business  going  to  and  coming  from  the  East,  either  over 
the  Eads  bridge  or  St  Louis  Merchants  bridge,  as  well  as  by  all 
steam-railroad  passenger  trains  entering  St  Louis,  with  the  ex- 
ception of  one  or  two  suburban  trains. 

Many  argue  that  one  Union  station,  or  united  passenger 
terminals,  affords  the  best  facilities  for  handling  the  passenger 
traffic  of  a  large  urban  center,  because  much  of  the  traffic  is 
through  traffic,  and  changing  from  train  to  train  is  accomplished 
easier  at  one  point,  and  results  in  the  saving  of  time  and  expense 
to  passengers.  Moreover,  it  is  urged  from  the  standpoint  of 
economy  of  maintenance  and  operation  that  the  concentration  of 
like  service  at  one  point  enables  the  performance  of  the  same 
service  for  less  expense  and  to  better  advantage  than  if  divided 
among  a  number  of  stations.  Economy  for  the  public  utility  is 
likewise  economy  for  the  public  served,  since  the  public  ultimately 
pays  for  all  service. 

On  the  other  hand,  many  passenger  stations  in  a  large  city 
render  each  particular  station  more  convenient  to  the  given 
locality,  although  inconvenient  to  another  or  other  localities. 
Furthermore,  it  is  claimed  that  distribution  of  stations  would  aid 
transportation  companies  and  individuals  in  giving  employment 
in  hauling  passengers  and  baggage;  benefit  real  property  in  the 
vicinity  of  the  stations  in  advancing  values;  build  up  certain 
kinds  of  business  in  the  vicinity,  as  hotels,  lodging  houses, 
restaurants,  caf6s,  drug,  cigar,  etc.,  stores ;  and  would  bring  about 
a  more  uniform  development  of  retail  business  and  real  estate 
interests  generally. 

Whether  passenger  station  service  should  be  consolidated  or 
distributed,  it  is  not  necessary  to  determine  in  this  proceeding. 
Advocating  the  policy  of  united  passenger  terminals  does  not 
necessarily  militate  against  local  passenger  stations  of  individual 
carriers.  The  Commission  is  satisfied  that  the  present  IJnion 
station  furnishes  adequate  and  sufficient  passenger  facilities  to 
meet  the  present  reasonable  public  demands. 
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m.     Location  of  Proposed  Passenger  Depot, 

The  advisability  of  selecting  the  location  of  the  proposed 
station  at  North  Market  and  Main  streets,  although  strongly 
urged  by  witnesses  for  complainant,  was  questioned  seriously 
by  witnesses  for  defendant.  H.  J.  Pfeifw,  engineer  of  mainte- 
nance of  way  of  defendant,  said  that  from  an  operating  stand- 
point the  station  could  not  be  located  at  a  worse  point,  because 
it  would  be  necessary  to  stop  trains  at  the  crossing  or  convergence 
of  all  the  tracks  over  which  heavy  freight  traffic  is  carried,  and 
it  would  seriously  impede  such  traffic.  John  F.  Moore  expressed 
like  views.  On  the  contrary,  ocnnplainant's  witness  Wm.  H. 
Gruen,  ardiitect  and  municipal  engineer,  bought  the  location 
was  feasible.  He  said:  "It  might  necessitate  the  readjustment 
of  these  tracks  to  a  certain  extent,  and  the  readjustment  of  traffic, 
.  .  .  but  it  isn't  impossible.  It  isn't  as  difficult  as  some  other 
schemes  I  have  seen." 

James  L.  Harrop,  the  chief  engineer  of  the  Commission,  with 
two  assistants,  made  a  careful  examination  of  the  physical  condi- 
tions at  this  and  other  points  in  the  vicinity,  and  also  estimates. 
The  CommissicHi  adopts  his  concliisions,  the  substance  of  which 
are: 

It  appears,  after  investigation,  that  the  only  available  locati(m 
for  a  depot  at  North  Market  street  is  the  small  triangular  piece 
of  ground,  owned  by  the  city  of  St  Louis,  lying  between  the 
lead  to  the  Second  street  track  of  the  St  Louis  Merchants  Bridge 
Terminal  Kailway  Company,  the  Wabash  team  track,  and  the 
main  line  tracks  of  the  Chicago,  Burlingtcm,  &  Quincy  and  the 
St.  Louis  Merchants  Bridge  Terminal  Railway  Company.  Pre- 
liminary to  constructing  a  depot  on  this  site,  it  would  be  neces- 
sary to  rearrange  the  tracks,  interlocking  plant,  and  signals  of  the 
Chicago,  Burlington,  &  Quincy  and  the  St  Louis  Merchants 
Bridge  Terminal  companies.  It  would  also  be  necessary  to  re- 
locate the  tracks  serving  the  Ryerson  Tool  Company  and  to  re- 
model the  Ryerson  Tool  Company's  buildings.  After  making  all 
of  these  changes,  there  is  only  space  available  for  a  depot  30 
feet  by  80  feet,  unless  the  city  would  permit  the  railroads  to  en- 
croach on  First  street.  The  estimated  cost  of  building  a  depot 
30  feet  by  80  feet  is  approximately  $30,000,  and  rni^H^  neces- 
sary   changes    in    track,    interlocking    and    signal    layouts    is 
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approximately  $100,000,  making  a  total  of  approximately  $130,- 
000.  It  will  be  noted  that  the  estimated  cost  of  the  station  is 
$20,000  less  than  the  cost  suggested  by  complainant's  witnesses. 
This  expenditure  of  $130,000  will  not  result  in  a  very  satis- 
factory solution  of  the  problem,  for  the  reason  that  the  depot 
would  be  located  at  or  near  the  junction  of  the  Second  street 
track  with  the  main  line,  the  Wabash  crossing  and  the  junction 
with  the  St.  Louis  Transfer  Railway  Company. 

The  Second  street  track  serves  the  Rock  Island,  Frisco, 
Louisville  &  Nashville,  Missouri,  Kansas,  &  Texas  freight  houses, 
the  John  Deere  Plow  Company,  the  Moline  Plow  Company, 
Standard  Stamping  Company,  and  others.  Observation  on  the 
ground  shows  that  traffic  on  this  track  is  heavy.  The  stopping 
of  trains  at  North  Market  street  would  delay  the  movement  of 
freight  on  the  Second  street  line.  *  In  order  to  reach  the  pro- 
posed depot,  it  would  be  necessary  to  cross  the  Wabash  tracks 
on  Second  street  and  on  First  street,  and  to  cross  the  busy  Second 
street  line  of  the  St.  Louis  Merchants  Bridge  Terminal  Company, 
all  at  grade. 

A  depot  located  on  the  proposed  site  would  not  serve  the 
passengers  using  the  Wabash  Company's  suburban  trains.  It 
would  be  necessary  to  build  a  covered  platform  paralleling  the 
Wabash  tracks  in  the  northeast  angle  of  the  intersection  of 
North  Market  and  First  streets  to  serve  the  Wabash  patrons  and 
to  arrange  for  announcing  the  approach  of  Wabash  trains  at  the 
depot. 

Other  solutions  of  the  problem  were  considered.  The  location 
of  a  depot  in  the  northeast  angle  of  the  intersection  of  North 
Market  and  First  streets  to  serve  the  patrons  of  the  Chicago, 
Burlington,  &  Quincy,  St.  Loujs  Merchants  Bridge  Terminal 
Railroad,  and  the  Wabash  Railroad  Companies,  would  result  in 
completely  blocking  traffic  in  all  directions  every  time  a  train 
was  stopped  at  the  depot.  The  location  of  the  depot  on  North 
Market  street  east  of  the  main-line  tracks  would  necessitate  the 
crossing  of  several  tracks  at  grade,  and  five  of  those  tracks  carry 
verj^  heavy  traffic.  Shifting  of  the  tracks  further  east  to  provide 
additional  room  for  a  depot  west  of  the  main  line  and  south  of 
North  Market  street  would  result  in  the  destruction  of  H.  Gaus 
Box  Factory  and  the  Ryerson  Tool  Company's  plant,  and  would 
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require  a  very  heavy  expenditure  to  cover  cost  of  trade,  inter- 
locking, and  signals* 

It  is  thus  evident  that  conditions  surrounding  North  Market 
are  such  that  the  location  of  the  depot  is  practically  limited  to 
one  small  and  unsatisfactory  site. 

IV.     Cost  of  Providing  the  Depot. 

Apart  from  the  public  necessity  or  convenience  demanding 
the  passenger  depot,  if  it  should  appear  that  its  construction 
and  maintenance  would  entail  a  loss  to  defendant,  or  veould 
not  yield  any  return  by  increasing  its  business,  the  question 
arises  whether  the  necessary  investment  should  or  could  be 
compelled  in  harmony  with  the  just  limitation  of  both  the 
Federal  and  state  organic  laws  respecting  governmental  action 
touching  the  employment  of  private  property,  although  devoted 
to  public  service.  In  the  absence  of  reasonable  returns,  or  if 
substantial  loss  should  result^  could  it  be  said  that  defendant's 
obligation  to  construct  and  operate  the  station  is  fairly  within 
its  public  duty  ?  If  it  is  not,  it  is  beyond  the  reasonable  exercise 
of  the  state's  protective  power.  Xorthem  P.  R.  Co.  v.  North 
Dakota,  236  U.  S.  585,  59  L.  ed.  735,  L.RA.— ,  — ,  P.U.R. 
1915C,  277,  35  Sup.  Ct.  Rep.  429.  The  power  to  order  the 
station  cannot  be  exercised  arbitrarily  or  unreasonably.  The  con- 
stitutional provision  protecting  property,  as  just  indicated, 
effectually  forbids  appropriating  in  this  manner.  Minneapolis 
Street  R.  Co.  v.  Minneapolis,  189  Fed.  445,  452.  As  stated 
in  substance  by  the  Supreme  Court  of  the  United  States  in  a 
leading  case,  notwithstanding  defendant  is,  as  all  like  corpora- 
tions, technically  private,  but  yet  of  quasi  public  character,  is 
under  governmental  control,  such  control  must  be  exercised  with 
due  regard  to  the  constitutional  guaranties  for  the  protection  of 
its  property.  Smyth  v.  Ames,  169  U.  S.  466,  644,  42  L.  ed.  819, 
848,  18  Sup.  Ct.  Rep.  418. 

It  seems  needless  to  say  that  defendant's  property  is  devoted 

exclusively  to  business^  purposes.     The  desire  for  gain   is  the 

spring  of  all  of  its  activities.     Its  services  to  the  public  will  be 

rendered   only   so  long   as   they   are   reasonably   remunerative. 

Fair  profits  and  fair  service  should  go  together  hand  in  hand. 

They  are  reciprocal.     If  returns  are  insufficient,  failure  to  give 

adequate  service  results. 
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In  the  exercise  of  its  protecting  powers  in  behalf  of  the  com- 
munity and  the  individuals  who  compose  it  in  requiring  adequate 
facilities,  as  here  a  passenger  depot,  the  state,  through  the  Com- 
mission, must  have  a  care  not  to  impair  the  ability  of  the  defend- 
ant, but  to  regard  the  demands  for  reasonable  protection  of  its 
property.  The  principle  is  general  and  involves  the  welfare  of 
all  public  utilities  and  all  communities  of  the  state.  Unwise 
solicitude  for  a  neighborhood  convenience  irrespective  of  the 
property  rights  of  a  public  service  corporation  would  result 
disastrously  not  only  to  the  corporation,  but  to  the  community 
which  it  serves.  It  is  apparent  that  a  public  service  corporation 
cannot  provide  adequate  service  and  meet  its  financial  obligations, 
aside  from  paying  dividends  or  performing  increasing  duties 
demanded  by  the  public,  unless  the  state's  regulations  touching 
it  are  reasonable  and  limited  by  the  ability  of  the  corporation  to 
comply. 

The  above  statements  are  truisms,  and  have  been  assumed 
or  expressed  in  various  forms  time  and  time  again  by  the  Inter- 
state Commerce  Commission  (Five  per  Cent  Case,  31  Inters. 
Com.  Rep.  363,  358,  369 ;  Eastern  Advance  Rate  Case,  20  Inters. 
Com.  Rep.  243,  250,  262,  271;  Spokane  v.  Northern  P.  R.  Co., 
15  Inters.  Com.  Rep.  376,  417) ;  State  Commissions  (McGregor- 
Noe  Hardware  Co.  v.  Springfield  Gas  &  E.  Co.  1  Mo.  P.  S.  C.  R. 
468,  632 ;  Re  Rates  of  Queens  Borough  Gas  &  E.  Co.  2  P.  S.  C. 
(Ist  Diet.  N.  Y.)  544,  576;  Mayhew  v.  Kings  County  Lighting 
Co.  2  P.  S.  C.  (1st  Dist.  K  Y.)  669,  686;  Re  Ashlaaid  Water 
Co.  14  Wis.  R.  C.  R.  721,  739,  740;  Superior  Commercial  Club 
V.  Superior  Water,  Light  &  P.  Co.  10  Wis.  R.  C.  R.  704,  758 -, 
State  Journal  Printing  Co.  v.  Madison  Gas  &  E.  Co.  4  Wis.  R. 
C.  R  501,  633,  634,  648;  Hill  v.  Antigo  Water  Co.  3  Wis. 
R.  C.  R.  628,  751,  752,  763 ;  Fullmer  v.  Wausau  Street  R.  Co. 
3  Wis.  R.  C.  R.  520,  532),  the  Supreme  Court  of  the  United 
States  (cases  ante),  and  the  courts  of  last  resort  of  the  several 
states,  in  dealing  with  questions  affecting  property  rights  and 
interests  of  public  utilities  in  the  many  ways  sanctioned  by  ex- 
isting laws. 

While  the  defendant  cannot  plead  expense  of  performance  and 
ihus  escape  a  public  duty,  that  expense  should  be  considered. 
Chicago,  B.  &  Q.  R.  Co.  v.  Railroad  Commissioii,  287  U.  S.  220, 
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229,  69  L.  ed.  926,  931,  P,U.R.1915C,  309,  35  Sup.  Ct.  Kep. 
560.  Nor  is  the  defendant  entitled  to  be  assured  of  a  profit  ae 
a  condition  to  the  furnishing  of  a  convenience  to  the  public,  but 
may  be  required  to  do  so,  even  though  at  a  loss  (Atlantic  Coast 
Line  E.  Co.  v.  North  Carolina  Corp.  Commission,  206  U.  S.  1, 
51  L.  ed.  933,  27  Sup.  Ct.  Eep.  585,  11  Ann.  Cas.  398 ;  Missouri 
P.  R.  Co.  V.  Kansas,  216  U.  S.  262,  54  L.  ed.  472,  30  Sup.  Ct 
Eep.  330),  yet  if  such  public  convenience  should  be  shown  to 
be  very  limited  and  unprofitable  to  defendant,  we  would  not  be 
warranted  in  imposing  the  burdeu  (Payson  v,  Wabash  E.  Co.  1 
Mo.  P.  S.  C.  E.  396,  403). 

Aside  from  probable  interference  with  interstate  commerce 
(discussed  in  V.  post),  if  the  establishment  and  maintenance 
of  the  station  could  be  provided  at  a  small  expense  (Qladson  v. 
Minnesota,  166  U.  S.  427,  41  L.  ed.  1064,  17  Sup.  Ct.  Eep.  627), 
or  if  it  would  not  be  unreasonably  burdensome  upon  defendant 
by  being  operated  at  a  loss,  there  would  appear  sound  basis  to 
support  a  Commission  order  therefor.  State  ex  rel.  Great 
Xorthem  E.  Co*  v.  Eailroad  Commission,  60  Wash.  218,  110 
Pac.  1075 ;  Atchison,  T.  &  S.  F.  E.  Co.  v.  State,  28  Okla.  476, 
,114  Pac.  721;  Missouri,  K.  &  T.  E.  Co.  v.  Witcher,  25  Okla. 
586,  106  Pac.  852.  But  here  no  such  showing  is  made.  The 
estimated  cost  of  providing  the  additional  passenger  facilities  at 
the  site  proposed  is  $130,000  as  made  by  Mr.  Harrop.  The 
station  would  not  increase  defendant's  revenues,  but  would  ma- 
terially increase  its  operating  expenses. 

It  is  urged  with  much  earnestness  that  the  concessions  at 
the  depot  that  could  be  awarded  would  equal,  if  ^ot  exceed,  the 
cost  of  maintenance.  Such  generalities  and  inferences  are  of- 
fered in  seeking  to  justify  the  expenditure,  and  we  are  asked 
to  accept  their  vagueness  as  against  the  actual  situation.  This 
we  are  not  inclined  to  do.  An  order  directing  the  expenditure 
of  money  must  rest  upon  reasonable  and  substantial  grounds. 

V.     Interstate  Trains. 

Aside  from  the  eight  local  passenger  trains  passing  at  or  near 
the  point  of  the  proposed  passenger  depot,  all  other  trains  passing 
at  or  near  this  point  are  interstate  trains  engaged  in  interstate 
passenger  business  only;  hence,  in  order  to  make  the  suggested 
station  and  all  the  passenger  service  that  could  be  furnished 
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thereat  available  to  the  public,  it  would  be  necessary  to  require 
the  stopping  of  these  interstate  trains,  and  this  would  involve 
the  question  whether  the  local  demands  required  this  burden,  al- 
though slight^  upon  interstate  commerce,  in  that  it  might  be 
regarded  as  subjecting  the  operation  of  such  trains  in  the  course 
of  transportation  from  one  state  to  another  to  an  unreasonable 
requirement,  or  a  regulation  that  passes  beyond  the  point  of  suit- 
able local  protection  or  demands,  or  whether  such  regulation 
would  forbid  or  hamper  or  fetter,  by  an  unwise  condition,  such 
carriers'  right  to  continue  to  pursue  their  interstate  passenger 
operation  as  heretofore.  See  Brotherhood  of  Locomotive  Fire- 
men &  Enginemen  v.  St.  Louis  &  S.  F.  R.  Co.  2  Mo.  P.  S.  0.  E. 
560,  564;  Gulf,  C.  &  S.  F.  R  Co.  v.  State,  —  Tex.  Civ.  App.  — , 
169  S.  W.  886. 

True,  such  regulation,  considered  in  the  abstract,  is  unquestion- 
ably within  the  p<dice  power  of  the  state  and  designed  to  provide 
adequate  local  facilities.  So  considered,  it  would  not  necessarily 
be  arbitrary  per  se,  but  as  applied  to  the  case  before  us,  the  ques- 
tion could  be  fairly  raised  whether  such  regulation  requiring 
interstate  trains  to  make  two  stops  before  reaching  the  Union 
depot,  within  a  distance  of  3.91  miles,  would  be  reasonable,  not- 
withstanding such  regulation  would  operate  uniformly  upon  all 
the  interstate  passenger  trains  going  this  way. 

This  Commission  has  had  occasion  to  deal  with  this  regula- 
tion. Mitchell  V.  St.  Louis  &  S.  F.  R.  Co.  2  Mo.  P.  S.  C.  R. 
525.  In  a  proper  case  it  is  within  the  power  of  the  Commission 
to  require  the  stoppage  of  interstate  passenger  trains  or  the  re- 
arrangement of  their  schedules,  in  order  to  provide  adequate 
local  train  service  and  facilities.  Reid  v.  Chicago,  R.  L  &  P.  H. 
Co.  2  Mo.  P.  S.  C.  R  510.  So,  to  pr<nnote  adequate  local  service 
where  the  conditions  justify,  the  Commission  may  change  the 
routes  of  interstate  passenger  trains  between  points  wholly  within 
the  state.  Byrd  v.  St.  Louis  &  S.  F.  R.  Co.  2  Mo.  P.  S.  C.  R. 
430,  P.U.R1915D,  961.  However,  this  power  should  be  exer- 
cised only  in  the  absence  of  adequate  passenger  accommodations 
to  th^  given  locality.  If  there  exists  such  proper  and  reasonable 
accommodations  to  the  locality  as  fairly  may  be  demanded,  any 
interference  with  the  running  of  interstate  trains  by  state  regu- 
lation, either  in  the  form  of  statutes  or  by  order  of  a  com- 
mission acting  under  statutory  authority  requiring  interstate 
P.U.R.1916B. 
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trains  to  stop  at  specified  localities  in  the  state^  is  an  unlawful 
interference  with  the  rights  of  the  companies  nmaing  such  trains, 
and  a  violation  of  the  commerce  clause  of  the  United  States  Con- 
stitution. Mississippi  R.  Commission  v.  Illinois  C,  R.  Co.  203- 
U.  S.  335,  344,  51  L.  ed.  209,  214,  27  Sup.  Ct.  Eep.  90,  followed 
in  Atlantic  Coast  Line  E.  Co.  v.  Wharton,  207  U.  S.  328,  52 
L.  ed.  230,  28  Sup.  Ct.  Bep.  121,  and  by  this  Commission  in 
Yancy  v.  Chicago  &  A.  R  Co.  1  Mo.  P.  S.  C.  R  624,  628. 

In  the  recent  case  of  Chicago,  B.  &  Q.  R.  Co.  v.  Railroad  Com- 
mission, 237  U.  S.  220,  226,  227,  59  L.  ed.  926,  930,  P.U.R. 
1916C,  309,  36  Sup.  Ct  Rep.  562,  the  Supreme  Court  of  the 
United  States  regarded  these  principles  as  established:  (1)  It 
is  competent  for  a  state  to  require  adequate  local  facilities,  even 
to  the  stoppage  of  interstate  trains  or  the  rearrangement  of  their 
schedules;  (2)  such  facilities  existing, — that  is,  the  local  condi- 
tions being  adequately  met, — ^the  obligation  of  the  raiboad  is 
performed,  and  the  stoppage  of  interstate  trains  becomes  an  im- 
proper and  illegal  interference  with  interstate  commerce;  (3) 
and  this,  whether  the  interference  be  directly  by  the  legislature  or 
by  its  command  through  the  orders  of  an  administrative  body; 
(4)  the  fact  of  local  facilities,  the  United  States  Supreme  Court 
may  determine,  such  fact  being  necessarily  involved  in  the  de- 
termination of  the  Federal  question  whether  an  order  concerning 
interstate  trains  does  or  does  not  directly  regulate  interstate  com- 
merce by  imposing  an  arbitrary  requirement. 

To  justify  the  requirement,  therefore,  the  local  conditions  must 
justify  the  extra  facilities.  Washington  ex  rel.  Or^on  R.  fr 
Nav.  Co.  V.  Fairchild,  224  U.  S.  510,  528,  56  L.  ed.  863,  869,  32 
Sup.  Ct.  Rep.  535,  approved  in  Chicago,  B.  &  Q.  R.  Co.  v.  Rail- 
road Commission,  237  U.  S#  220,  230,  59  L.  ed.  »26,  981,  P.U.R. 
1915C,  309,  35  Sup.  Ct.  Rep.  560.  From  a  dissenting  opinion 
of  the  Wisconsin  supreme  court,  the  latter  case  quotes  with  ap- 
proval :  "  'Convenience'  is  an  elastic  term,  and  no  doubt  it 
would  be  more  convenient  to  have  a  train  stop  every  hour  at  this 
village,  and  it  would  be  confessedly  inconvenient  if  no  trains  at 
all  stopped  there.  Between  these  extremes  th^re  is,  no  doiibt,  a 
broad  field  of  legislative  discretion." 

Finally,  in  determining  the  question  whether  an  order  woiild 
be  justified  (and  it  would  be  valid  only  on  notice  to  the  operating 
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companies^  and  giving  them  a  hearing^  and  after  full  investiga- 
tion by  the  Commission)  requiring  these  interstate  passenger 
trains  to  stop  at  the  proposed  depot,  we  may  consider : 

First,  whether  North  St  Louis  or  the  territory  involved  is 
now  furnished  with  reasonably  adequate  passenger  service;  and, 
if  not,  do  the  local  conditions  justify  the  extra  facilities? 
Washington  ex  rel.  Oregon  R.  &  Nav.  Co.  v.  Fairchild,  224  U. 
S.  510,  528,  56  L.  ed.  863,  869,  32  Sup.  Ct  Rep.  535.  We 
have  answered  that  the  Washington  avenue  station  and  the 
Union  depot  furnish  the  required  passenger  service  (subdivision 
II.  3,  ante) ;  and,  hence,  observing  the  mandate  of  the  United 
States  Supreme  Court,  the  local  condition  being  adequately  met, 
Ais  Commission  could  not  order  the  stoppage  of  interstate  trains, 
since  such  order  would  constitute  an  improper  and  illegal  inters 
ference  with  interstate  commerce. 

Second,  if  the  proposed  station  should  be  ordered  and  the 
eight  local  trains  should  stop  there  without  formal  order  of  the 
Commission,  or,  after  notice  to  the  operating  companies  and  hear- 
ing, be  ordered  to  stop  there,  would  adequate  local  passenger  serv- 
ice be  then  provided  ?  If  so,  an  order  requiring  interstate  trains 
to  stop  there  could  not  be  sustained. 

Third,  if  the  new  station  should  be  ordered,  would  it  be  ad- 
visable in  order  to  avoid  an  imreasonable  burden  on  interstate 
passenger  traflSc,  to  eliminate  the  Washington  avenue  station 
stop,  so  that  the  through  trains  might  run  3.91  miles  to  the  Union 
depot,  without  stopping,  or  would  both  stops  be  necessary  to 
afford  reasonable  and  adequate  passenger  service  at  both  points  ? 

In  view  of  its  favorable  location  and  the  adequacy  of  the 
service  furnished  thereat,  as  we  have  found,  the  elimination  of 
this  stop,  merely  to  satisfy  the  desire  of  a  considerable  number 
of  persons  and  industries,  or  to  provide  a  convenience  for  a 
vicinity  or  neighborhood  or  circumscribed  district,  could  not  be 
justified,  aside  from  the  burden  upon  defendant  to  supply  the 
new  facilities,  and  the  inevitable  resulting  inconvenience  to  the 
numerous  passengers  who  now  use  the  existing  station.  If,  then, 
this  stop  should  be  maintained,  should  these  interstate  trains 
be  required  to  stop  at  the  proposed  site,  and  again  at  the  Wash- 
ington avenue  station  only  1.56  miles  distance,  before  reaching 
the  Union  depot,  a  total  distance  of  3,91  miles  from  North 
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Market  and  Main  streets  ?    This  question  is  fully  considered  and 
answered  in  the  negative  above.    Subdivision  11.  3,  ante. 

Time  being  the  essence  of  interstate  passenger  traffic  which 
would  not  originate,  except  to  a  sli^t  extent,  at  the  proposed 
site,  its  protection  or  convenience  must  not  be  put  out  of  view; 
and,  taking  this  traffic  into  account  and  giving  its  requirements 
due  weight,  the  Commission  finds  that  the  suggested  station,  as 
applied  to  it,  ought  not  to  be  ordered. 

VI.     Conclusions. 

1.  Considering  the  fact  that  North  Market  street  is  only  ap- 
proximately twenty  blocks  north  of  Union  station,  and  approxi- 
mately eighteen  block  north  of  Washington  avenue  station,  that 
both  stations  are  safe,  adequate,  and  convenient,  it  is  not  con- 
sidered advisable  to  order  the  defendant  to  construct  a  depot  at 
North  Market  street. 

2.  Preliminary  to  the  construction  of  a  station  at  this  point 
it  would  be  necessary  to  relocate  the  trades  of  the  Chicago, 
Burlington,  &  Quincy  Railroad  Company.  This  company  has 
not  been  made  a  party  defendant  in  this  case;  and  before  such 
order  could  be  issued,  notice  to  this  company,  with  opportunity  to 
be  heard,  would  be  required. 

3.  The  defendant  could  not  compel  the  eight  or  nine  roads 
using  its  tracks  to  stop  at  North  Market  street,  nor  could  this 
Commission  in  this  proceeding,  since  none  of  these  roads  has 
been  made  parties  defendant  in  this  case. 

4.  The  testimony  fails  to  show  that  the  defendant  should  be 
burdened  with  an  additional  capital  investment  of  $130,000, 
plus  a  maintenance  expense,  which  will  not  earn  any  additional 
revenue. 

Accordingly  this  complaint  should  be  dismissed,  and  it  is  so 
ordered. 

All  concur. 

Note.^Railroad  service  and  facilities. 

The  following  cases  relate  to  the  establishment  and  maintenance 
of  adequate  railroad  service  and  facilities : 
P.U.R.1916B. 
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Train  service. 

California. — Ee  Ocean  Shore  R.  Co.  Decision  No.  2907,  Appli- 
cation No.  1928,  Nov.  18,  1915,  railroad  authorized  to  discontinue 
two  passenger  trains  between  Arleta  and  San  Francisco  during  the 
winter  months,  where  the  road  was  operated  at  a  loss,  the  fifth  stock- 
holders' assessment  was  being  levied,  and  the  discontinuance  was  a 
bona  fide  attempt  to  conserve  the  property  by  eliminating  unneces- 
sary expense  and  unproductive  service,  the  Commission  stating  that 
patrons  should  prefer  that  trains  be  eliminated  at  this  time  rather 
than  face  an  entire  suspension  of  all  service. 

Re  Mount  Tamalpais  &  M.  W.  K.  Co.  Decision  No.  2815,  Appli- 
cation No.  1874,  Oct.  5,  1915,  railroad  permitted  to  abandon  service 
on  its  ^luir  Woods  branch  during  the  months  of  November,  De- 
cember, January,  aad  February. 

Ee  Boca  &  L.  R.  Co.  Decision  No.  3045,  Application  No.  2028, 
Jan.  15,  1916,  order  authorizing  the  suspension  of  train  operation 
between  Boca  and  Loyalton  until  May  1,  1916,  where  the  mills  along 
such  lines  were  not  operating  and  there  was  no  freight  movement  to 
be  anticipated ;  total  suspension  of  service  between  Portola  and  Loyal- 
ton  was  defied  where  it  would  unreasonably  interfere  with  the  busi- 
ness of  adjacent  ice  companies,  and  the  population  had  no  other 
metliod  of  transportation,  the  railroad  being  ordered  to  operate  a 
mixed  train  on  suck  branch  on  Tuesdays  of  each  week  during  Jan- 
uary and  February,  1916,  and  a- mixed  train  on  Tuesdays  and  Fridays 
of  each  week  during  March  and  April,  1916. 

Re  Sacramento  Valley  &  E.  E.  Co.  Decision  No.  3077,  Application 
No.  1780,  Feb.  4,  1916,  railroad  authorized  to  discontinue  the  trans- 
portation of  freight  in  carload  lots  Imtil  the  value  of  carload  busi- 
ness would  justify  th«  3^toration  of  such  service,  where. the  company 
was  operating  a  motor  car  equipped  with  a  small  trailer  upon  which 
small  package  freight  was  transported,  carload  freight  required  the 
operation  of  a  steam  locomotive,  and  no  freight  in  an  amount  even 
approximating  the  cost  of  operation  had  been  offered  for  shipment. 

Colorado.— Re  Great  Western  E.  Co.  Case  Nou  40,  Dec.  22,  1915, 
complaint  against  adequacy  of  passenger  train  service  dismissed, 
order  to  take  effect  upon  the  installation  of  adequate  motor  car, 
passenger  and  express,  service  at  euhstantially  similar  fares  (for 
prior  or^er,  see  P.U.E.1915E,  815), 

Idaho.— Re  Milner  &  N.  S.  B.  Co.  Case  No.F-107,  Order  No.  301, 
Not.  27,  1915,  carder  authorizing  receiver  to  discontinue  service  and 
to  dispose  of  the  property  and  assets,  where  ike  property  was  operated 
at  a  loss,  operation  by  the  reeeiver  was  depreeiaiing  ihtt  estate,  and  a 
parallel  road  rendered  adequate  service  to  tiie  communities. 

Illinois.— Butz  v.  Illinois  0.  E.  Co.  No.  3618,  Nov.  3,  1916,  rail- 
roads not  required  to  establish  a  train-service  connection  which  would 
P.U.R.1916B. 
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permit  a  trip  to  the  county  seat  and  return  the  same  day,  where  no 
schedule  change  could  be  worked  out  without  disturbing  the  general 
train  schedules  and  working  hardships  on  others,  and  the  revenue 
from  an  additional  train  would  not  be  sufficient  to  pay  the  cost  of 
operation  and  maintenance. 

Kansas.— Re  Missouri  P.  R.  Co.  Docket  No.  1123,  Feb.  16,  1916, 
railroad  ordered  to  furnish  reasonably  efficient  and  sufficient  service 
and  facilities  upon  its  Madison  branch,  and  to  operate  both  passenger 
and  mixed  trains  in  reasonable  accordance  with  law  and  its  public 
schedule,  so  that  trains  would  arrive  and  depart  within  a  reasonable 
limit  of  the  schedule  time,  and  to  make  such  repairs,  additions, 
betterments,  and  improvements  as  would  enable  it  to  operate  upon 
schedule  time  and  afford  reasonably  efficient  and  sufficient  freight  and 
passenger  service,  where  the  facilities  had  been  allowed  to  fall  into 
a  poor  condition,  rendering  any  kind  of  reasonable  service  impossible, 
and  the  business  from  a  reasonable  service  would  warrant  the  ex- 
penditures. 

Louisiana, — Amite  City  v.  Illinois  C.  R.  Co.  No.  2101,  Order  No. 
1942,  Nov.  16,  1915,  order  rescinding  order  No.  1743,  June  10, 

1914,  requiring  two  interstate  trains  to  stop  on  flag  at  Amite  City, 
on  the  ground  that  the  stop  was  an  unlawful  burden  upon  interstate 
commerce. 

Re  Louisiana  &  A.  R.  Co.  No.  2443,  Order  No.  1945,  Nov.  16, 

1915,  order  authorizing  restoration  of  double  daily  passenger  serv- 
ice on  line  south  of  Minden  and  upon  installation  of  service  practice 
of  handling  passengers  on  freights  forbidden ;  coach  on  freight  train 
north  of  Minden  discontinued  and  passengers  permitted  to  ride  in 
caboose. 

East  Baton  Rouge  v.  Louisiana  R.  4;  Nav.  Co.  No.  2427,  Order  No. 
1951,  Nov.  17, 1915,  railroad  ordered  to  dean  shuttle  cars  daily,  and 
to  provide  suitable  protection  against  inclement  weather  to  passen- 
gers using  the  same,  and  to  replace  all  rotten  cross-ties,  guard  rails, 
and  planking  on  a  bridge. 

Re  Chicago,  R.  I.  &  P.  R.  Co.  No.  2456,  Order  No.  19S7,  Dec.  13, 
1915,  order  authorizing  change  of  schedules  of  two  trains  from 
Eunice,  where  the  change  would  be  of  benefit  to  the  greater  number 
of  patrons. 

Calhoun  v.  Vicksburg,  S.  &  P.  R.  Co.  No.  2460,  Order  No.  1965, 
Dec.  13,  1915,  order  directing  the  re-establishment  for  a  period  of 
five  months  of  passenger  train  service  between  Delta  Point  and 
Shreveport,  with  the  understanding  that  if,  at  the  end  of  that  period, 
it  is  shown  that  trains  cannot  be  operated  except  at  a  loss,  the  Com- 
mission will  allow  them  to  be  discontinued ;  upon  the  ins^llaticHi  of 
service  certain  stops  were  ordered  and  other  trains  making  such  stops 
were  authorized  to  eliminate  the  same. 

Re  Morgan's  L.  &  T.  R.  &  S.  S.  Co.  No.  2135,  Order  No.  1966, 

P.U.K.1916B. 
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Jan.  27,  1916,  order  amending  order  No.  1729,  adopted  May  26, 
1914,  and  directing  the  operation  of  an  additional  passenger  train 
between  Lafayette  and  Alexandria,  to  be  operated  continuously  for  at 
ieast  six  months,  and  to  be  discontinued  only  upon  application  to  the 
Commission  upon  a  showing  that  it  has  been  operated  at  a  loss ;  upon 
the  inauguration  of  said  service,  the  company  was  authorized  to  dis- 
•continue  carrying  passengers  on  specified  freight  trains. 

Be  Zwolle  &  E.  B.  Co.  No.  2476,  Order  No.  1969,  Feb.  15, 
1916,  railroad  authorized  to  discontinue  passenger  train  service 
where  there  was  no  passenger  service  and  no  population  from  which 
it  could  be  drawn. 

Misnmppi.—Ez  parte  Y.  &  M.  V.  E.  Co,  No.  4278,  Nov.  3, 1915, 
•order  authorizing  ti»  discontinuance  of  the  practice  of  handling 
passHigerfl  on  local  freight  trains  between  Coahoma  and  Greenville. 

Be  Mobile  A  0.  B.  Co.  No.  4296,  Feb.  1,  1916,  Southern  Railway 
Company  authorized,  pursuant  to  paragraph  4043  of  the  Mississippi 
Code  of  1906,  to  run  its  trains  not  to  exceed  6  miles  per  hour  within 
luka,  Bumsville,  and  Corinth,  except  specified  portions  thereof. 

Re  N.  0.  M.  &  a  R.  R.  Co.  No.  4307,  Feb.  1, 1916,  order  author- 
izing railroads  to  discontinue  stops  at  Foley  and  Lancaster,  and  di- 
recting that  the  stop  at  Crotts  be  continued. 

ifon^ona.— Virgelle  v.  Great  Northern  R.  Co.  Docket  No.  506, 
Dec.  4,  1915,  railroad  ordered  to  stop  a  through  train  on  flag  at 
Tirgelle  where  such  train  was  practicsdly  a  local  train  in  Montana, 
and  the  service  was  warranted  by  the  revenues,  and  would  permit  a 
trip  to  banking,  market,  and  courthouse  towns  and  return  the  next 
day ;  petition  for  an  order  requiring  another  through  train  to  make 
flag  stops  dismissed  where  the  slight  advantage  to  be  secured  thereby 
would  not  warrant  the  hardships  to  the  railroad. 

Gallatin  Valley  v.  Gallatin  Valley  R.  Co.  Docket  No.  473,  Report 
rand  Order  No.  150,  Jan.  10,  1916,  petition  denied  for  a  change  of 
train  service  betweai  Bozeman  and  Three  Forks,  which  would  enable 
residents  to  visit  the  county  seat  and  return  the  same  day,  by  requir- 
ing the  reversal  of  a  single  train  service  which  would  prevent  tram 
•connections  at  the  terminus,  where,  even  when  facilities  were  offered 
for  their  return,  the  majority  of  patrons  remained  in  the  covinty  seat 
overnight;  petition  dismissed  for  an  additional  train,  where  the  pres- 
•ent  service  was  operated  at  a  loss,  the  county  seat  was  no  longer  the 
exclusive  market  town,  and  residents  could  reach  the  county  seat  and 
return  the  same  day  over  a  parallel  road.  The  Commission,  however, 
ordered  a  double  mixed-train  service  between  Bozeman  and  Menard 
on  Saturdays  to  be  operated  alternately  as  a  freight  and  express 
tirain  which  would  enable  residents  upon  a  branch  line  to  visit  their 
ooimty  seat  and  return  the  same  day,  instead  of  the  single  tri-weekly 
passenger  service  demanded,  where,  because  of  the  lack  of  terminal 
facilities,  a  tri-weekly  schedule  would  not  permit  a  daily  return  trip 
P.U.R.1916B. 
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to  the  county  seat,  and  where  a  trial  installation  of  the  service  showed 
passenger  receipts  of  11  ceEtts  and  operating  expenses  of  49  cents 
per  train  mile. 

The  foregoing  order  was  amended  March  3,  1916,  by  specifically 
designating  the  kind  of  passenger  coach  to  be  used  in  the  Bozeman- 
Menard  service,  and  providing  for  a  time  card  for  the  operation  of 
trains  thereon. 

Wolf  Point  Commercial  Club  v.  Great  Northern  R.  Co.  Docket  No. 
514,  Report  and  Order  No.  15^,  Jan.  36,  1&16,  railroad  ordered  to 
stop  two  additional  trains  at  flag  at  Wolf  Point,  where  only  one  train 
in  each  direction  stopped  thereat,  the  passenger  earnings  of  the  station 
were  from  $14,000  to  $18,000.  per  y.^ar,  the  town  had  a  population  of 
about  400,  and  had  constructed  a  pontoon  bridge  across  the  Missouri 
river  over  which  7,435  men  had  .passed  in  a  little  over  three  months, 
freight  shipments  were  large,  luul  the  entire  county  was  growing 
rapidly  and  was  capable  of  further  development 

Nebraska.— Re  Chicago,  B.  &  Q.  R.  Co.  Application  No.  2524,  Oct. 
19,  1915,  order  authorizing  the  discontinuance  of  trains  Nos.  4  and 
11  until  approximately  May  15, 1916,  upon  condition  that  local  serv- 
ice be  given  meanwhile  by  regular  passaiger  trains. 

Imperial  v.  Chicago,  B.  &  Q.  R.  Co.  Formal  Complaint  No.  287, 
Dec.  29, 1915,  railroad  ordered  to  install  a  tri-weekly  passenger  train 
service  for  a  trial  period  of  three  months  only,  where  the  existing 
mixed-train  service  was  very  irregular  and  unsatisfactory,  but  the 
conditions  did  not  warrant  the  maintenance  of  a  regular  daily  passen- 
ger train  in  addition  to  a  daily  f rdght  train. 

In  Hastings  Chamber  of  Conunerce  v.  Chicago,  B.  k  Q.  R.  Co. 
Formal  Complaint  No.  259,  Jan.  6,  1916,  the  Commission  held  that 
although  complainants  would  be  entitled  to  a  court  order  directing 
the  re-establishing  of  a  daily  freight  service  which  had  been  ordered 
by  the  Commission  and  di8e<»itinued  without  its  consent,  yet,  having 
neglected  this  remedy  and  applied  to  the  Commission,  the  question 
should  be  considered  upon  its  merits,  and,  in  the  absence  of  sufficient 
evidence  to  justify  the  change,  directed  that  §uch  service  be  re- 
established. 

Hastings  Chamber  of  Commerce  v,  Chicago,  B.  &  Q.  R.  Co.  Formal 
Complaint  No.  259,  Jan.  6,  1916,  railroad  ocdered  to  establish  daily 
freight  service  on  its  main  line  between  Hastings  and  McCook,  where 
such  service  had  been  discontinued  without  permission  and  no  justifi- 
cation was  shown  therefor. 

Re  Chicago  &  N.  W.  R.  Co.  Application  No,  2616,  Jan.  14,'  1916, 
order  authorizing  the  discontinuance  of  specified  passenger  trains  be* 
tween  South  N<»{olk  and  Long  Pine  from  January  23  to  April  30^ 
1916. 

In  Hastings  Chamber  of  Commerce  y.  Chicago,  B.  &  Q.  R.  Co. 
Formal  Complaint  No.  259,  Jan.  6, 1916^  the  Gommission  held  that 

P.U.R.1916B. 
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it  had  pawer,  under  §  690  of  the  Nebraska  Constitution  and  Cobbey's 
Annotated  Statutes,  1907,  vol.  ^,  §  10650,  to  order  that  no  railroads 
should  discontinue  train  service  *inthout  the  permission  of  the  Com- 
mission. 

New  York,  Second  District, — In  Harter  v.  Lehigh  Valley  R.  Co. 
Case  No.  5002,  Jan.  25,  1916,  it  was  held  that  a  steam  railroad  will 
not  be  required  to  install  a  gasolene  car  service,  where  experiencM* 
with  such  cars  under  the  topographical  and  climatic  conditions  in  the 
territory  affected  is  too  limited  to  justify  an  order  compelling  their 
use. 

In  the  same  case  it  was  held  that  a  railroad  will  not  be  required 
to  install  additional  train  service  where  existing  service  is  adequate, 
the  additional  service  is  sought  by  a  limited  number  of  patrons  for 
tiieir  convenience,  and  not  for  their  necessity,  the  entire  passenger 
traffic  of  the  division  is  conducted  at  loss,  and,  although  not  a  con- 
trolling factor,  the  service  would  be  unprofitable  in  itself  and  would 
deplete  the  revenues  of  necessary  trains. 

Canaseraga  v.  Erie  R.  Co.  Case  No.  4654,  Sept.  29,  1915,  order 
vacating  order  of  June  24,  1916,  and  directing  train  No.  5,  which 
leaves  Homell  at  4 :59  ▲.  m.,  to  make  regular  stops  at  Canaseraga  and 
Portage  in  addition  to  present  stops  at  Silver  Springs,  Warsaw,  and 
Attica. 

Chamber  of  Commerce  of  Poughkeepsie  v.  New  York  C.  R.  Co. 
Case  No.  5064,  Sept.,  29,  1915,  petition  alleging  insufficient  train 
passenger  service  north  of  Poughkeepsie  during  tlie  morning  hours 
dismissed  upon  agreement  to  revise  the  train  schedule. 

Hudson  Nav.  Co.  v.  Delaware  &  H.  Co.  Case  No.  5168,  Oct.  20, 
1915,  complaint  that  change  of  a  railroad  schedule  caused  train  to 
arrive  in  Albany  too  late  to  connect  with  boat  dismissed,  where,  since 
the  hearing,  the  boat  company  had  caused  its  boats  to  leave  at  an 
earlier  hour,  thereby  precluding  any  connection  without  inccmvenience 
to  the  public  using  the  train. 

Re  Gleniield  &  W.  R.  Co.  Case  No.  6221,  Oct.  7,  1915,  railroad 
authorized  to  cease  the  operation  of  its  railroad  from  November  15 
to  April  30,  1916,  where  the  road  was  principally  used  for  the  trans- 
portation of  lumber  during  the  summer  months,  discontinuance  had 
always  been  permitted  during  the  winter  months,  and  the  public 
interests  would  not  Suffer  thereby. 

Re  Hudson  Valley  R.  Co.  Case  No.  5262,  Nov.  10,  1915,  company 
authorized  to  cease  operating  railro^  between  Ballston  Junction  and 
Saratoga  Springs,  from  December,  1915,  to  and  including  May, 
1916. 

Medford  Station  v.  Long  Island  R.  Co.  Case  No.  4617,  Dec.  7, 
1915,  order  directing  that  certain  express  trains  stop  at  Medford, 
where  the  community  required  the  additional  service,  and  financial 
conditions  did  not  warrant  the  operation  of  additional  trains. 
P.U.R.1916B. 
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Oklahoma. — ^Wilson  y.  Kansas  City  Sonihem  R.  Co.  Order  Ko. 
990^  Case  No.  2350,  Nov.  2,  1915,  railroad  ordered  to  ewtaMidi 
flag  stop  for  two  passenger  trains  at  Baptist,  where  the  community 
had  grown  since  the  stops  were  discontinued,  the  roads  were  bad,  and 
the  stops  could  be  madJe  without  apparent  detriment  to  the  general 
service  of  the  railroad. 

Orej'on.— Graham  v.  Spokane,  P.  &  S.  K.  Co.  F-465,  P.  S.  C. 
Order  No.  69,  Jan.  7,  1916,  order  directing  trains  Nos.  21  and  24 
to  stop  at  flag  at  Prescott,  where  there  was  no  communication  possible 
with  the  nearest  market  town  except  over  the  railroad,  and  the  serv- 
ice afforded  did  not  provide  opportunity  for  patrons  to  reach  such 
town  and  return  the  same  day. 

Philippine  Islands. — A  passenger  traveling  on  a  mixed  railroad 
train  has  no  right  to  demand  that  the  hours  of  departure  and  arrival 
fixed  in  the  schedule  be  kept  with  the  same  care  and  attention  and 
punctuality  with  which  he  could  justly  demand  them  to  be  kept  on  a 
regular  passenger  train,  since  it  is  one  of  the  obligations  of  mixed 
railroad  trains  to  load  and  unload  at  the  stations  of  their  itinerary 
and  perform  switching  operations,  there  to  pick  up  loaded  or  empty 
cars,  as  the  needs  of  the  traffic  may  require.  Apacible  v.  Manila  R 
Co.  Case  No.  185,  Sept.  22, 1915. 

It  was  also  held  in  this  case  that  mixed  trains  should  be  designated 
on  the  public  schedules. 

Tennessee. — Re  Harriman  &  N.  E.  R.  Co.  May  29,  1915,  railroad 
permitted  to  discontinue  between  Harriman  and  Petros  one  passenger 
train  each  way  per  day  for  six  months  beginning  June  1, 1915. 

Wisconsin. — Spraker  v.  Great  Northern  R.  Co.  Nov.  24,  1915, 
complaint  for  additional  train  service  at  Loop  Tower  dismissed  where 
but  twenty-five  families  lived  within  6  miles  of  the  station,  and  serv- 
ice from  Loop  Tower  and  adjacent  stations  was  reasonably  adequate. 

Ottun  V.  Great  Northern  R.  Co.  Dec.  22,  1915,  order  directing 
railroads  to  stop  an  interstate  train  on  signal  at  Dedham  to  receive 
and  discharge  passengers  and  shipments  of  milk  and  cream,  or  at 
their  option  to  operate  a  northbound  intrastate  train  for  such  service, 
where  existing  service  was  inadequate  and  the  interstate  train  was 
operated  as  a  locaL 

Station  facilities. 

Colorado. — Public  Utilities  Commission  v.  Denver  ft  R.  6.  B.  Co. 
Case  No.  46,  Feb.  2, 1916,  railroad  ordered  to  erect  a  suitable  station 
building  and  establish  an  agency  at  Hot  Springs,  although  the 
branch  mi^t  be  operated  at  a  loss,  where  it  was  difficult  for  large 
shippers  to  reach  existing  stations. 

Connecticut. — ^Re  Central  Vermont  R.  Co.  Docket  No.  1760,  Jan. 
27,  1916,  order  approving  the  abandonment  of  old  depot  at  Bagle- 
ville,  a  new  station  having  been  constructed. 
P.U.R.1914B. 
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niinai8.—QTeea  y.  Michigan  C.  E.  Co.  No.  8403,  Nov.  3,  1915, 
petition  for  ihe  erection  of  a  railroad  station  at  West  Hammond 
and  the  establishment  of  train  service  thereat  denied,  where  there 
was  no  convincing  evidence  of  the  necessity  for  such  service^  where 
the  purchase  of  additional  property  and  radical  rearrangements  of 
tracks  and  operating  system  would  be  required,  and  where  the  dis- 
tance to  the  present  station  was  not  imreasonably  great  for  the  m^^ 
jority  of  residents. 

Sdinberth  v.  Chicago,  E.  I.  ft  P.  E.  Co.  No.  2693,  Jan.  13,  1916, 
order  denying  without  prejudice  a  petition  for  the  removal  of  a  new 
passenger  depot  500  feet  to  accommodate  what  appeared  to  be  the 
future  development  of  the  territory,  where  the  depot  served  the 
immediate  needs  of  the  community. 

Marseilles  v.  Chicago,  B.  I.  ft  P.  E.  Co.  No.  4248,  Feb.  17,  1916, 
railroad  ordered  to  file  for  approval  plans  for  a  new  depot  at  Mar- 
seillee,  although  it  was  in  the  hands  of  a  receiver,  where  the  existing 
building  was  conceded  to  be  inadequate  and  unsanitary. 

Gillson  V.  Illinois  C.  E.  Co.  No.  4615,  Feb.  17,  1916,  petition 
dismissed  for  the  construction  of  depot  at  lis,  it  appearing  that  the 
state  law  required  that  depots  should  be  built  in  towns  and  villages 
which  have  a  population  of  300  or  more,  and  that  the  population  of 
Lis  was  given  as  50. 

Forsytiie  v.  Cleveland,  C.  C.  ft  St.  L.  E.  Co.  No.  4269,  Jan.  27, 
1916,  petitions  for  the  reinstatement  of  a  station  agency  at  Walnut 
Prairie  denied,  where  the  business  did  not  warrant  the  expense  and 
shipments  could  be  made  from  a  station  located  less  than  2  miles 
distant. 

Louisiana. — Calvin  v.  Louisiana  ft  A.  E.  Co.  No.  2441,  Order  No. 
1956,  Dec.  13,  1915,  petition  for  re-establishment  of  ticket  agency 
at  Calvin  denied  where  the  revenues  did  not  warrant  maintenance 
and  where  there  was  no  additional  charge  to  passengers  without 
tickets. 

Ee  Texas  ft  P.  E.  Co.  No.  2442,  Order  No.  1954,  Dec.  13,  1915, 
application  for  authority  to  discontinue  Johnson  as  a  ticket  agency 
granted. 

Hair's  Switch  v.  Morgan's  L.  ft  T.  E.  ft  S.  S.  Co.  No.  2330,  Order 
No.  1961,  Dec.  13,  1916,  order  directing  railroads  to  erect  a  closed 
freight  room  of  sufficient  size  to  properly  protect  freight  unloaded  at 
Hair's  Switch. 

Eayne  v.  Louisiana  Western  E.  Go.  No.  2201,  Order  No.  1960, 
Dec.  13,  1915,  Order  No.  1847  of  December  16,  1914,  amended,  and 
railroad  ordered  to  erect  a  suitable  pass^iger  depot  at  Eayne,  so  lo- 
cated as  to  make  it  unnecessary  for  patrons  to  cross  the  house  and 
passing  tracks  in  going  to  and  from  the  ticket  office  and  trains. 

Ee  Illinois  Central  E.  Co.  No.  2438,  Order  No.  1948,  Nov.  16, 
1915,  railroad  authorized  to  discontinue  Frenier  as  an  agency  station, 
the  surrounding  settlement  having  been  destroyed. 
P.U.R.19ieB.  * 
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Massachusetts,— Re  Ecfvere  Board  of  Trade,  T,'S.  C.  131,  Nov.  18, 
1915,  petition  to  require  a  railroad  to  relocate  station  dismissed 
where  the  receipts  were  small,  the  company  was  in  poor  financial 
condition,  and  adequate  competitive  service  was  rendered  in  the 
vicinity  of  the  proposed  site  by  electric  railway  companiea. 

Michigan.— mghland  Park  v.  Detroit,  G.  H.  &  M.  B.  Co.  D-947, 
Jen.  20,  1916,  railroad  ordered  to  erect  a  passenger  and  freight  sta- 
tion at  Highland  Park. 

Ee  Detroit,  G.  H.  &  M.  R.  Co.  D-947,  Jan.  31,  1916,  order  ap- 
proving plan,  layout  of  tracks,  and  location  of  proposed  passenger 
and  freight  station  in  Highland  Park. 

Minnesota. — Re  Minneapolis,  A-1563,  Jan.  24,  1916,  order  ap- 
proving plans  for  union  passenger  station  at  Minneapolis,  sub- 
mitted by  the  city  of  Minneapolis  under  chapter  397  of  the  General 
Laws  of  1913,  although  such  plans  were  not  drawn  in  detail,  where 
the  statute  required  only  the  furnishing  of  general  plana  from  which 
working  drawings  might  be  made,  and  although  plans  contained  pro< 
visions  in  regard  to  freight  facilities  such  provisions  being  merely 
incidental  and  in  no  way  interfering  with  the  sufficiency  of  the  plans 
for  depot  purposes,  and  the  provisions  in  regard  to  freight  facilities 
being  regarded  only  as  a  suggestion.    * 

Mississippi. — Mississippi  R.  R.  Commission  v.  St.  Louis  &  S.  F. 
R.  Co.  No.  4264,  Aug.  19,  1915,  order  directing  railroad  to  begin 
the  construction  of  a  station  at  Amory  within  sixty  days  and  to  com- 
plete the  same  within  ninety  days  thereafter,  and  providing  for  a  fine 
of  $50  per  day  for  failure  to  comply. 

Re  Natchez,  Columbia  &  Mobile,  No.  4252,  Sept.  8,  1915,  order 
approving  the  discontinuance  of  an  agency  station  at  Vema  and 
authorizing  its  removal  to  Rials. 

Duke  &  Vicinity  v.  Southern  R.  Cfi.  No.  4^2,  Sept  8,  1915,  order 
directing  the  establishment  of  an  agency  station  at  Duke  within 
sixty  days,  and  providing  for  a  fine  of  $50  a  day  for  failure  to  comply. 

Centerville  v.  Y.  &  M.  V.  R.  Co.  No.  4893,  Dec.  7,  1915,  order  di- 
recting railroad  to  begin  work  upon  a  new  depot  in  Centerville  within 
thirty  days,  and  to  complete  the  building  within  ninety  days  there- 
after, and  providing  for  a  iin^  of  $50  'per  Amj  for  failure  to  comply. 

Ex  parte  I.  C.  R.  R.  Co.  No.  4294,  Dec.  8,  1916,  order  pennitting 
the  railroad  to  establish  Neil  as  a  prepaid  station  instead  of  an 
agency  station. 

Mississippi  R.  Commissfon  v.  St.  Lotiis  4  S.  F.  R.  Co.  No.  4264, 
Dec*  8,  1915,  order  approving  plans  for  reconstruction  of  a  new 
passenger  depot  at  Amory. 

Ex  parte  N.  0.  &  N.  E.  R.  R.  Co.  No.  4295,  Jan.  4,  1916,  order 
approving  plan  for  a  new  depot  at  Hillsdale. 

White  Bluff  v.  N.  0.  O.  N.  R.  R.  Co.  No.  4297,  Jan.  4, 1916,  order 
approving  plans  for  new  depot  at  White  Bluff. 
P.U.R.1936B. 
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Montana, — Be  Oreat  Worttieni  R.  Co.  Chvter  No.  14$,  'Stsft.  19, 
1915,  railroad  ordered  to  install  a  jiortable  building  at  Archer  for 
the  protection  ol  freight  and  passengers,  the  annual  receipts  being 
$6,803. 

Christina  y.  CSiicago,  M.  &  St.  P.  B.  Co.  Docket  No.  504,  Beport 
and  Order  No.  146,  Dec.  3,  1915,  railroad  ordered  to  construct  a 
class  D  station  at  Christina  in  charge  of  a  custodian  for  less  than 
carload  shipments,  where  the  income  was  more  than  $13,000  per 
year  and  the  W-^weekly  train  service  did  not  warrant  tiie  employ- 
ment of  a  resident  agent* 

Acton  V.  Great  Northern  B.  Co.  Docket  No.  501,  Dec.  4, 1916,  rail- 
road ordered  to  maintain^a  station  agent  at  Acton  and  oooatruct  a 
stock-loading  chute  and  pen,  where  the  business  averaged  $1,663  per 
month  and  the  development  of  the  live-stock  business  was  retarded 
by  lack  of  loading  facilities;  petition  for  telegraph  service  denied 
where  the  revenues  would  be  inadequate  to  furnish  as  cheap  a  service 
as  was  now  possible  by  telephone. 

Ft.  Shaw  V.  Great  Northern  B.  Co.  Docket  No.  510,  Beport  and 
Order  No.  149,  Jan.  10,  1916,  order  directing  railroad  to  install  a 
station  agent  at  Ft.  Shaw,  the  revenues  being  in  excess  of  $1,000  per 
month. 

Elk  Park  v.  Great  Northern  E.  Co.  Docket  No.  509,  Report  and 
Order  No.  151,  Jan.  17,  1916,  application  for  the  appointment  of  a 
station  agent  sit  Elk  Park  denied  where  the  total  business  was  $107 
per  month ;  railroad  ordered  to  install  a  care  taker  and  to  repair  the 
depot. 

Nebraska. — Shaw  v.  Fnion  P.  R.  Co.  Formal  Complaint  No.  242, 
Dec.  17, 1915,  the  citizens  of  a  community  desiring  the  establishment 
of  a  railroad  station  and  the  railroad  opposing  the  application  are 
both  estopped  from  alleging  that  they  constructed  facilities  at  certain 
points  along  the  road  after  the  initiation  of  proceedings  for  the 
establishment  of  such  station.  In  this  case  the  order  to  conetmct  a 
tstation,  side  track,  and  stock  yards  at  Pinchville  by  May  1,  1916, 
the  main  public  road  of  a  prosperous  territory,  the  poetofice  and  the 
civic  center  of  the  entire  community  being  located  tlMreat,  was 
amended  on  January  19,  1916,  by  directing  that  the  faellities  be 
constructed  at  some  practical  point  in  the  township  on  or  before 
March  16,  1916. 

Commercial  Club  v.  Chicago,  B.  &  Q.  R.  Co.  Formal  Complaint 
No.  293,  Feb.  II,  1916,  improved  station  ftwdlities  at  Franklin 
ordered.  The  Commission  said  that  in  determining  whether  statioh 
fteilities  are  adequate  the  Commission  should  consider  the  amoont 
of  traffic  and  the  revenue,  the  growth  and  development,  and  the 
probable  future  growth  of  the  civic  center,  that  is,  the  patrons  of  the 
road  at  the  point  under  consideration ;  and  in  a  general  way,  the  siza 
P.U.R.1916B.  67 
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or  extent  of  the  territory  which  fumisheB  the  patronage  to  the  road 
at  the  point  nnder  consideration. 

New  Hampshire. — Hall  v.  Maine  C.  B.  C3o.  D-I^O,  Order  No.  476, 
Nov.  6,  1915,  order  denying  petition  for  the  stopping  of  additional 
trains  at  Piper  Hill,  a  flag  stop;  and  a  simple  shelter  for  passengers 
ordered  erected  when  about  twenty  families  used  the  station  and  the 
climate  was  rigorous,  but  the  freight  and  passenger  trafSc  did  not 
warrant  further  service. 

New  Jersey.— Re  New  York  C.  &  H.  R  K.  Co.  Jan.  12, 1916,  rail- 
road authorized  to  remove  existing  station  at  Dumont  to  a  point  872 
feet  north,  in  response  to  a  great  demand  for  the  change,  there  being 
no  showing  that  the  adequacy  or  safety  of  service  would  be  reduced. 

New  York,  Second  District. — Mineola  Park  v.  Long  Island  E.  Co. 
Case  No.  4489,  Dec.  28,  1915,  order  denpng  petition  for  the  estab- 
lishment of  a  freight  and  p&ssenger  station  at  Mineola  Park. 

Pennsylvania. — Shannon  v,  Pennsylvania  R.  Co.  Complaint  Docket 
No.  378,  1916,  Nov.  16,  1915,  order  discontinuing  Sabula  as  an 
agency  station,  that  had  beai  maintained  for  over  thirty  years,  and 
establishing  a  nonagency  station,  where  the  decreasing  income  did 
not  warrant  the  expense. 

Philippine  Islands. — Municipal  Council  of  Angeles  v.  Manila  R. 
Co.  Case  No.  287,  Nov.  20,  1915,  railroad  ordered  to  provide  proper 
facilities  for  the  handling  of  L.  C.  L.  freight  at  Angeles  Station. 

Re  Manila  R.  Co.  Case  No.  320,  Dec.  1,  1915,  railroad  ordered  to 
provide  a  space  for  checking  personal  baggage,  to  accept  baggage 
for  checking  upon  station  platform,  to  take  charge  of  and  be  re- 
sponsible for  all  baggage  upon  delivery  to  it,  to  deliver  baggage 
promptly,  to  provide  facilities  for  checking  so  that  baggage  may 
move  on  the  same  train  as  the  passenger,  and  to  provide  rules  and 
regulations  necessary  to  carry  out  the  above ;  and,  in  case  the  Ameri- 
can checking  system  it  installed,  to  submit  checks  to  the  Conunission 
for  approval. 

Washington. — Railroad  Commissicm  v.  Great  Northern  R.  Co.  No. 
23,  Aug.  16,  1915,  railroad  authorized  to  discontinue  the  employ* 
ment  of  an  agent  at  Startup  and  to  employ  a  care  taker  to  handle 
freight  and  express  shipments,  although  some  inconvenience  would 
result,  where  the  expense  of  an  agency  was  22  per  cent  of  the  freight 
and  passenger  charges,  and  the  close  proximity  of  several  other  sta- 
tions minimized  ttie  hardship. 

Wisconsin. — Johnson  v.  Minneapolis,  St.  P.  &  S.  Ste.  M.  R.  Co. 
Aug.  21,  1915,  railroad  ordered  to  extend  its  platforms  at  Borea, 
propeiiy  surface  the  highway  and  approaches,  furnish  a  truck  for 
loading  milk,  and  to  employ  a  care  taker,  where  the  freight  receipts 
averaged  $92  per  month;  additional  train  service  was  denied  where 
a  rearrangement  of  the  trains  which  now  stop  at  the  station  would 
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interfere  with  interstate  traffic^  and  ecxisting  service  was  adequate^ 
although  inoonvenient. 

Sanderson  ▼.  Chicago,  IL  ft  St  P.  B.  Go.  Nov.  6,  1915,  petition 
for  the  estabUshment  of  a  regular  station  agency  at  Loomis  denied, 
where  the  annual  earnings  were  only  $3,950.88  and  a  reasonable 
service  might  be  rendered  by  requiring  employees  to  light  and  warm 
the  station  during  train  hours  and  exercise  care  in  loading  and  stor- 
ing shipments. 

Schickert  v.  Minneapolis,  St.  P.  &  S.  Ste.  M.  R.  Co.  Jan.  3,  1916, 
railroad  ordered  to  erect  an  adequate  shelter  at  Hubertus  and  to  em- 
ploy a  care  taker,  the  revenues  averaging  $103  per  month. 

Business  Men's  Club  v.  Chicago  &  N.  W.  R.  Co.  Jan.  14, 1916,  rail- 
road ordered  to  enlarge  and  remodel  its  waiting  rooiAfn  station  in 
Oregon.  ^ 

Collins  V.  Chicago,  M.  &  St.  P.  R.  Co.  Jan.  24,  1916,  railroad 
ordered  to  provide  a  modem  station  building  at  Rio  on  the  south  side 
of  its  tracks,  and  a  suitable  shelter  for  west-bound  passengers  on  the 
north  side  of  its  tracks,  where  passengers  were  obliged  to  cross  the 
track  to  reach  the  depot  located  on  the  north  side,  one  or  two  at  a 
time,  and  recross  to  purchase  tickets,  or  board  the  train,  whereas, 
with  the  depot  located  on  the  populous  side  of  the  track,  the  passen- 
gers would  cross  in  group  after  the  agent  had  announced  the  train. 

Branch,  spur,  or  side  tracks. 

California, — Kneirr  v.  Southern  P.  Co.  Decision  No.  3053,  Case 
No.  893,  Jan.  21,  1916,  order  dismissing  shippers'  application  for  an 
order  requiring  the  railroad  to  connect  a  spur  track  to  their  places  of 
business,  where  the  installation  would  be  dangerous. 

Re  Pacific  Electric  R.  Co.  Decision  No.  2858,  Application  No. 
1919,  Oct.  30,  1915,  order  authorizing  the  abandonment  of  a  spur 
track  in  Sawtelle,  where,  owing  to  its  extreme  curvature,  it  was  im- 
possible to  operate  trains  without  violating  the  Federal  safety  appli- 
ance act,  and  the  freight  station  has  been  moved  to  a  more  advan- 
tageous location. 

Connecticut— Re  New  York,  N.  H.  &  H.  R.  Co.  Docket  No.  1721, 
Dec.  29,  1915,  order  approving  alterations  in  the  location  of  a  side 
track  at  Stonington  and  approving  the  taking  of  land  therefor. 

Illinois. — ^The  Illinois  Commission  has  jurisdiction  of  an  appli- 
cation by  a  railroad  company  for  permission  to  remove  an  industrial 
side  track,  where  it  appears  that  the  track  was  installed  by  the  rail- 
road under  a  contract  giving  it  the  unrestricted  right  of  removal, 
that  the  industry  has  failed  to  perform  its  contractual  obligations  to 
pay  rent  and  to  maintain  the  track,  that  the  track  is  not  in  use,  and 
tiiat  it  may  be  a  menace  to  the  safety  of  the  traveling  public, — ^under 
the  provisions  of  the  PubKc  Utilities  law  giving  the  Commission  gen- 
P.U.R.1916B. 
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eral  supervision  over  all  public  utilities  and  the  service  and  facilities 
of  railroads,  requiring  it  to  enter  orders  as  to  applications  for  side- 
track connections,  empowering  it  to  grant  a  certificate  of  convenience 
and  necessity  for  the  construction  of  facilities,  authorizing  it  to  ap- 
prove contracts  entered  into  by  public  utilities  and  to  prescribe 
safety  precautions  for  operation  of  trains  and  maintenance  of  tracks. 
Re  Louisville  &  K  R.  Co.  N*o.  4220,  Dec.  2,  1915. 

A  railroad  company  will  be  permitted  to  remove  an  industrial  side 
track  where  it  has  installed  the  track  under  a  contract  giving  it  the 
unrestricted  right  of  removal,  and  the  industry  has  failed  to  per- 
form its  contractual  obligations  to  pay  rent  and  to  maintain  flie 
track,  and  the  track  is  not  in  use  and  may  be  a  menace  to  tiie  safety 
of  the  travejftg  public.    Ibid. 

Cameron  ^Lake  Erie  &  W.  R.  Co.  No.  3966,  Dec.  2, 1915,  railroad 
ordered  to  rebuild  its  spur  track  removed  after  the  destruction  of  an 
elevator,  where  it  appeared  that  the  elevator  was  being  rebuilt,  that 
the  spur  had  existed  for  twenty-five  years,  that  such  connection  was 
reasonably  practical,  and  could  be  installed  and  used  without  ma- 
terially increasing  the  operating  hazards,  and  that  the  business  from 
the  spur  would  justify  the  expense. 

Re  St.  Louis,  S.  4  P.  R.  Co.  E-342,  Dec.  2,  1915,  order  approving 
agreement  relating  to  the  construction,  operation,  and  maintenance 
of  a  side  track  at  Ridgely  junction. 

Re  Peoria  &  E.  R.  Co.  E-360,  Dec.  16,  1915,  order  approving  an 
agreement  for  the  construction  of  a  temporary  side  track  near 
Muncie. 

Baker  Bros.  Co.  v.  Chicago,  B.  &  Q.  R.  Co.  No.  4256,  Dec.  16, 
1915 ;  order  directing  a  railroad  to  permit  connection  of  an  industrial 
side  track  with  its  rails  under  the  direction  of  the  railroad  and  at 
the  expense  of  the  industry.  In  ordering  the  connection  the  Commis- 
sion held  that  an  industrial  side  track  which  lies  wholly  in  public 
streets,  although  constructed  solely  at  the  expense  of  an  industry, 
must  be  considered  as  constructed  for  use  of  the  public  generally, 
and  that  while  the  Commission  will  approve  any  voluntary  agree- 
ment between  an  industry  and  a  railroad  whereby  the  railroad  is 
given  exclusive  right  to  operate  on  a  side  track  constructed  by  the 
industry,  if  not  otherwise  inimical  to  public  policy,  it  will  not  re- 
quire the  industry  to  enter  into  such  agreemelit,  where,  under  the. 
statute,  it  is  entitled  to  have  its  freight  handled  by  the  railroad  over 
such  tracks  without  agreement. 

Freeoum  v.  Wabash  R.  Co,  No.  4162,  Jan.  6, 1916,  order  directing 
railroad  to  construct  a  spur  track  to  a  proposed  elevator  where  500,- 
000  bushels  of  grain  would  be  marketed  annually  and  the  installation 
would  not  materially  increase  the  operating  hazard;  applicant 
ordered  to  pay  in  cash  the  cost  of  the  ties,  plank,  and  labor  neces- 
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sary  to  constnict  flie  spur  track,  and  6  per  cent  annually  on  the  value 
of  the  rails,  switch,  and  frog  fastenings. 

Centralia  Gas  ft  Electric  Co.  v.  Illinois  Southern  E.  Co.  No. 
4135,  Jan.  13,  1916,  petition  for  an  order  directing  side*track  con- 
nections was  denied  where  the  side  track  had  been  constructed  with- 
out agreement  witii  the  railroad  or  advice  of  the  Commission,  and 
where  the  c<mnection  was  not  practical  by  reason  of  the  manner  of 
construction  of  the  side  track  over  which  steam  locomotives  could 
not  operate,  and  any  other  manner  of  construction  required  the  ordi- 
nance consent  of  the  city,  which  was  not  obtained. 

Indiana. — ^Be  Kennedy,  No.  1823,  Dec.  23,  1915,  railroad  ordered 
to  extend  a  switch  track  to  serve  a  grain  elevator ;  where  it  appeared 
that  there  would  be  sufficient  profit  to  pay  a  fair  net  return  as 
interest  upon  the  investment,  that  the  construction  might  be  made 
with  reasonable  safety,  that  it  was  necessary  for  the  elevator  busi- 
ness, and  that  it  would  remove  discrimination  in  favor  of  adjacent 
elevators;  reasonable  cost  of  construction  and  right  of  way,  if  re- 
quired, to  be  furnished  by  the  industry. 

Powell  V.  Texas  &  P.  B.  Co.  No.  2416,  Order  No.  1946,  Nov.  16, 

1915,  railroad  was  not  required  to  construct  an  industrial  spur  track 
where  the  cost  was  out  of  proportion  to  expected  shipments.  The 
order  was  rescinded  on  February  16,  1916,  by  order  No.  1972,  di- 
recting the  construction  of  the  spur  track  in  accordance  with  an 
agreement,  where  upon  a  rehearing  it  appeared  that  a  gin  at  the 
proposed  side  track  would  make  shipments  in  excess  of  250  tons  of 
cotton  seed  and  500  bides  of  cottcm  during  the  season,  and  that  the 
roads  to  existing  stations  were  often  impassable. 

Ke  New  Iberia  &  N.  R.  Co,  No.  2474,  Order  No.  1968,  Feb.  15, 

1916,  railroad  authorized  to  remove  a  portion  of  the  spur  track  built 
to  serve  the  Cecelia  Sugar  Refining  Company,  upon  condition  that 
there  remain  approximately  450  feet  of  track  nearest  the  company's 
main  line,  where  the  remaining  track  was  sufficient  to  care  for  ship- 
ments, the  spur  was  located  about  a  quarter  of  a  mile  from  ample 
team  track  facilities,  and  the  portion  to  be  removed  served  no  useful 
purpose. 

Minnesota, — Re  Minnesota  &  International  R.  Co.  A-1816,  Nov. 
12,  1915,  order  authorizing  railroad  to  abandon  unused  siding. 

Re  Duluth  &  I.  M.  Range  R.  Co.  Dec.  10,  1915,  railroad  authorized 
to  abandon  spur  track  built  to  take  out  lumber,  where  all  lumber 
had  been  removed  and  the  company  had  posted  notices  of  its  inten- 
tion to  abandon. 

Boyle  v.  Pennsylvania  R.  Co.  Complaint  Docket  Nos.  439  and  465, 
1915,  Dec.  28,  1915,  complaint  against  the  removal  of  siding  and 
stock  and  coal  yards  of  a  railroad  to  another  location  was  dismissed 
where  a  majority  of  the  patrons  of  the  road  were  satisfied  with  the 
change  and  it  was  not  shown  that  the  shippers  were  prejudiced. 
P.U.R.1936B. 
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Be  Chicago  &  N.  W.  B.  Co.  Jan.  14,  1916,  railroad  authorized  to 
remove  an  unused  side  track  at  Si  Charles. 

Be  Chicago  &  N.  W.  B.  Co.  Jan.  14,  1916,  railroad  authorized  to 
remove  a  side  track  at  Winona  which  had  not  been  used  for  fourteen 
or  fifteen  years. 

Mississippi.— Ex  parte  M.  &  0.  B.  B.  Co.  No.  4300,  Jan.  4, 
1916,  railroad  permitted  to  reinstall  spur  track  near  BienzL 

Be  Mobile  &  0.  B.  Co.  No.  4303,  Feb.  1, 1916,  railroad  authorized 
to  remove  spur  tracks  near  artesian  well. 

New  York. — In  People  ex  rel.  Long  Island  B.  Co.  v.  Public  Serv- 
ice Commission,  170  App.  Div.  429,  156  N.  Y.  Supp.  198,  it  was 
held  that  §  27  of  the  New  York  Public  Service  Commissions  law  in 
requiring  a  railroad  to  construct  a  connecting  siding  with  an  in- 
dustrial track  cannot  be  held  to  be  unconstitutional  on  the  theory 
that  the  siding  is  for  a  private  purpose,  merely  on  the  ground  that 
the  shipper  is  conducting  a  business  for  himself  and  is  the  only  one 
having  use  of  the  siding,  where  the  shipper  is  extensively  buying, 
storing,  and  shipping  the  products  of  others,  and  the  siding  may  be 
extended  for  the  use  of  others. 

The  Commission  also  held  that  it  has  no  power  to  require  a  rail- 
road to  construct  that  part  of  a  connection  with  an  industrial  track 
that  lies  beyond  the  railroad  property  line,  or  to  apply  for  a  permit 
for  the  construction  over  a  public  street,  the  fee  of  which  is  not 
owned  by  the  railroad  or  on  the  industrial  property,  under  .§  27  of 
the  Public  Service  Commissions  law,  empowering  the  Commission  to 
order  the  construction  of  a  switch  connection  with  a  shipper's  lateral 
line  of  railroad  or  private  side  track,  or  under  §  4,  giving  the  Com- 
mission "all  powers  necessary  or  proper  to  enable  it  to  carry  out 
the  purposes  of  this  chapter.'* 

Dundee  Electric  Lighting  Co.  v.  New  York  C.  B.  Co.  Case.  No. 
4962,  Oct.  28,  1916,  railroad  ordered  to  reconstruct  side  track  and 
structure  and  operate  the  same  subject  to  the  terms  of  a  proposed 
contract,  except  that  a  paragraph  providing  for  the  termination  of 
service  upon  thirty  days^  notice  by  the  railroad  company  was  stricken 
out,  with  the  option  to  the  railroad  company  to  insert  a  provision 
that  such  contract  might  be  terminated  subject  to  law  after  thirty 
days'  written  notice  by  either  party. 

In  Scottsville  Sand  &  Gravel  Co.  v.  Pennsylvania  B.  Co.  Case  No. 
5280,  Dec.  16,  1915,  railroad  authorized  to  reserve  a  nominal  rental 
for  its  right  of  way  upon  which  a  side  track  was  erected,  where  the 
nature  of  the  operations  tended  to  eliminate  monuments  and  obscure 
boundaries. 

Stock-yard  facilities. 

Indiana.— Gresham  v.  Lake  Erie  &  W.  B.  Co.  No.  1825.  Jan.  14, 
P.U.R.1916B. 
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1916,  petition  denied  that  the  Commission  investigate  the  shipment 
of  cattle  in  and  out  of  the  Union  Stock  yards  of  Indianapolis,  and 
make  such  order  and  rules  in  the  premises  as  might  be  just  and 
reasonable. 

North  Dakota. — Ee  Argusville,  Jan.  5,  1916,  order  directing  rail- 
roads to  provide  a  one-pen  stock  yard  with  standard  loading  chute, 
feed  racks,  and  sheds  at  Argusville. 

South  Dakota. — In  Cahill  v..  Great  Northern  B.  Co.  Order  No. 
P-182,  Jan.  20,  1916,  the  Commission  held  that  it  had  jurisdiction 
to  order  the  installation  of  scales  at  stock  yards  as  a  necessary  stock- 
yard facility.  The  railroad  was  ordered  to  install  and  maint^iin  a 
scale  at  Albia^  where  the  maximum  and  minimum  capacity  of  dif- 
ferent freight  cars  make  accurate  loading  impossible  without  scales, 
and  where  track  scales  and  track  weighing  were  generally  inaccurate. 

Wwcofwtn.— Peterson  v.  Minn.,  St.  P.  &  S,  Ste.  M.  R.  Co.  Feb.  8, 
1916>  tiie  Wisconsin  Commission,  following  the  decision  of  the  cir- 
cuit court  of  Dane  ooimty,  held  tiiat  it  was  without  jurisdiction  to 
order  the  installation  of  scales  in  railroad  stock  yards. 

Peterson  v.  Minn.,  St.  P.  &  S.  Ste.  M.  B.  Co.  Feb.  8,  1916,  rail- 
road ordered  to  construct  additional  pen  at  stock  yards;  to  inclose 
pens  on  three  sides  and  to  pimip  out  water  from  the  well  at  frequent 
intervals  to  keep  the  water  in  proper  condition,  where  the  gristing 
pens  were  inadequate,  and  it  is  the*  duty  of  the  railroad  company  to 
provide  adequate  facilities  for  shipments  ordered  by  the  public 
regardless  of  the  facilities  maintained  by  competing  lines. 

Abandonment  of  railroad  and  ferry. 

California, — ^Re  Western  P.  B.  Co.  Decision  No.  2993,  Application 
No.  2010,  Dec.  24,  1915,  order  authorizing  the  abandonment  of  a 
branch-line  railroad  nmning  between  Walden  and  Tesla,  where  the 
revenue  from  such  line  has  been  practically  negligible  since  the  coal 
mine  has  been  dismantled  and  removed,  the  population  has  sought 
other  locations,  and  the  yearly  revenue  was  only  $63.70,  upon  con- 
dition, however,  that  inasmuch  as  the  abandoned  plants  on  the  line 
were  on  the  market  for  sale,  if  they  wer6  reopened  application  might 
be  presented  to  the  Commission  before  January  20,  1916,  for  the 
continued  operation  of  the  road. 

Be  Manila  B.  Co,  Case  No.  319,  Nov.  18,  1915,  railroad  author- 
ized to  abandon  Port  McKanley  steam  ferry,  where  the  construction 
of  an  electric  railway  rendered  its  operation  of  little  value,  and  where 
the  repairs  required  and  operation  would  place  a  useless  burden  upon 
the  radlroad. 

Physical  connection  and  joint  service  or  use. 

Illinois. — ^Be  Indiana  Harbor  Belt  B.  Co.  and  Chicago  Biver  &  I. 
P.U.R.1916B. 
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R.  Co.  No.  3337,  Nov.  11,  1915,  agreement  for  the  mterchanging  use 
of  tracks,  approved. 

Re  Chicago  River  &  I.  R.  Co.  No.  3338,  Nov.  11,  1915,  agreement 
relating  to  the  exercise  of  certain  trackage  rights  in  Chicago,  ap- 
proved. 

Re  Alton  ft  S.  R.  No.  4435,  Dec.  2,  1915,  order  approving  agree- 
ment relating  to  the  interchange  of  cars  with  the  St  Lonis  ft  O^Fallon 
Railway  Company.     .  ^ 

Re  Peoria  ft  E.  R.  Co.  Na  £-336,  Dec.  2,  1915,  order  approving 
agreement  covering  liability  as  between  the  railroad  companies  and 
an  industry  in  operating  over  a  side  track  in  Danville. 

Re  Cincinnati,  LaP.  ft  C.  R.  Co.  E-353,  Dec.  16,  1915,  order 
approving  agreement  for  the  joint  operation  and  maintenance  of  a 
watchman^s  tower  and  crossing  gates  at  St  Anne. 

Re  Cleveland,  C.  C.  ft  St.  L.  B.  Co.  B-351,  Dee.  16,  1915,  order 
approving  agreement  with  the  Dlinois  Central  Railroad  Company  for 
the  construction  ttid  operation  of  the  conneetii^  traek  and  side 
track  at  Mound  City,  and  extending  the  operation  at  certain  agree- 
ments and  leases  between  the  companiee. 

Re  St  Louis  ft  O'P.  R.  Co.  No.  E-346,  Dec.  23,  1915,  order  ap- 
proving contract  covering  trackage  rights  for  engines  and  ^rs  over 
the  tracks  of  the  Alton  S  Southern  Railroad,  in  St  Clair  county. 

Re  Chicago,  B.  ft  Q.  R.  Co.  No.*  2859,  Dec.  23,  1915,  order  approv- 
ing three  agreements  supplemental  to  agreements  approved  October 
8,  1914,  between  the  Paducah  and  lUinok  Railway  Company,  the 
Nashville,  Chattanooga,  &  St.  Louis  Railway,  Chicago,  Burlington,  & 
Quincy  Railroad  Company,  and  Union  Trust  Company,  Trustee,  for 
the  construction,  maintenance,  and  joint  operation  of  a  bridge  from 
Metropolis,  Illinois,  to  Paducah,  Kentucky. 

Re  Cincinnati,  I.  ft  W.  R.  Co.  No.  4518,  Jan.  27,  1916,  order  ap- 
proving contract  with  the  Sidell  ft  Olney  Railroad  for  its  operation 
by  the  Cincinnati  ft  Western  Railway  Company. 

Re  Chicago,  B.  ft  Q.  R.  Co.  No.  4616,  Peb.  17,  1916,  order  approv- 
ing  contract  with  Paducah  &  Illinois  Railroad  Company  covering 
the  construction,  maintenance^  and  use  of  certain  tracks  at  Metropo- 
lis. 

Re  Chicago,  B.  ft  Q.  R.  Co.  No.  2859-A,  Peb.  17,  1916,  order 
approving  agreement  supplemental  to  agreement  approved  in  order 
No.  2859,  December  23,  1915,  for  the  transfer  of  passengers  and 
freight  cars  across  the  Ohio  river  from  Metropolis  to  points  in 
Kentucky. 

/ott;a.— Rock  Rapids  v.  Illinois  C.  R.  Co.  Docket  No.  1546-A,  Dec. 
21,  1915,  railroads  ordered  to  install  a  track  connection  at  Rock 
Rapids,  where  such  connection  could  be  made  at  very  little  cost  and 
would  be  of  great  benefit  to  the  city  and  other  towns  in  the  state. 

Oklahoma. — Jameson  Elevator  Co.  v.  Missouri,  K.  ft  T.  R.  Co. 

P.U.R.1916B. 
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Ordar  No.  1013,  Cause  No.  2396,  Jan.  26,  1916,  order  directing  the 
Missouri,  Kansas,  &  Texas  Railway  Company  and  the  St.  Louis, 
Iron  Mountain,  ft  Southern  Sailway  Company  to  establish  physical 
connection  between  their  roads  at  South  Coffeyville,  where  the  con- 
nection was  required  by  shippers  along  the  roads  and  could  be  made 
at  small  expense,  as  provided  in  chapter  14,  Revised  Laws  of  Okla- 
homa 1910. 

Suiety. 

California, — Orders  relieving  carriers  from  the  provisions  of  chap- 
ter 494  of  the  Laws  of  1915,  forbidding  employees  from  receiving, 
delivering,  or  transmitting  train  orders  by  telephone  were  made  in 
Re  Central  California  Traction  Co.  Decision  No.  2917,  Application 
No.  1963,  Nov.  20,  1915;  Be  Pacific  Electric  R.  Co.  Decision  No. 
2842,  Application  No.  1930,  Oct.  25,  1915;  Re  Coghlan,  Receiver, 
Decision  No.  2843,  Application  No.  1920,  Oct.  25,  1915;  Re  Areata 
&  M.  River  R.  Co.  Decision  No.  3031,  Application  No.  2032,  Jan.  6, 
1916. 

Maine,— In  Re  Atlantic  Shore  R.  Co.  R.  R.  No.  121,  Jan.  11, 
1916,  the  Commission  held  that  chapter  231,  Public  Laws  of  1915, 
directed  that  every  car  must  have  some  fender  and  that  the  sole 
duty  of  the  Commission  is  to  see  that  each  car  is  equipped  with  a 
device  as  safe  as  possible  under  the  circumstances  attending  the 
operation  of  each  railway. 

Switching. 

United  Staies,'^An  arrangement  between  two  railroads  whereby 
the  entire  switehing  service  for  each  railroad  over  the  tracks  owned 
jointly  and  separately  by  them  is  performed  jointly  by  both,  operat- 
ing as  principals  through  a  terminal  as  their  joint  agent,  the  charge, 
bac3d  upon  the  actual  cost,  being  made  against  the  railroad  having 
the  transportation  haul,  is  a  recija-ooal  switching  arrangement,  and 
not  a  mere  exdiange  of  trackage  rights,  and  oonfititutes  a  facility  for 
the  interchange  of  traffic  betwe^i  the  lities  of  the  two  rBilroads  with- 
in the  meaning  of  the  second  para^aph  of  §  3  of  the  interstate  com- 
merce act,  and  hence  eqvai  itecilities  must  be  afforded  all  other  lines 
for  like  interchange  of  traffic  without  discriminatibn,  Louisville  & 
N.  R.  Co.  V.  United  States,  227  Fed.  268  (19LB).  The  court  said: 
"That  each  railroad  does  not  separately  switch  for  tiie  other,  but  that 
such  switching  operationa  are  carried  (m  j<»ntly,  is  not,  in  our 
opinion,  material.  If  it  were,  all  reciprocal  switching  operations 
oarried  on  by  two  railroads  at  any  connecting  poiat  of  several  carriers 
could  be  easily  put  beyond  the  reach  of  the  act,  and  its  remedial  pur- 
pose defeated,  by  the  simple  device  of  employing  a  joint  agency  to  do 
such  reciprocal  switching.  The  ccmtroUinj^  test  of  the  statute,  how- 
P.U.R.l»iaB. 
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ever,  lies  in  the  nature  of  the  work  done,  rather  than  in  the  particolar 
device  employed  or  the  names  applied  to  those  engaged  in  it.  See, 
by  analogy,  United  States  v.  Chicago,  B.  &  Q.  E.  Co.  237  U.  S.  410, 
413,  59  L.  ed.  1023, 1027,  36  Sup.  Ct.  Eep.  634.'^ 

Arkansas, — Valley  Planing  Mill  Co.  v.  St.  Louis,  I.  M.  &  S.  B. 
Co.  File  H.  M.  0.-8^2,  Order  No.  B-113,  Nov.  6, 1916;  order  requir- 
ing railroad  to  switch  loaded  and  empty  cars  to  and  from  petitioner's 
plant. 

Illinois,— Hickory  Hill  Coal  Co.  v.  Baltimore  &  0.  S.  W.  E.  Co. 
No.  4104,  Dec.  2,  1916,  railroad  ordered  to  accept  cars  of  coal  from 
another  railroad  at  the  point  of  interchange,  and  deliver  such  cars  to 
the  utility,  and  to  file  with  the  Commission  a  tarijBf  for  such  service, 
where  the  railroad  had  refused  to  switch  cars  of  coal  because  the 
industry  was  located  on  a  track  designated  as  a  depot  track,  and 
the  switching  interfered  with  train  service  and  was  made  without 
tariff  authoriiy,  and  where  the  railroad  was  delivering  coal  originat- 
ing on  its  own  lines  to  the  industry  without  interfering  to  any  greater 
extent  with  its  passenger  traffic  ihan  would  cars  of  coal  switched  to 
the  plant  from  points  originating  on  another  line. 

Ee  Chicago  &  N".  W.  E.  Co.  No.  4516,  Dec.  23, 1915,  order  approv- 
ing a  switching  contract. 

Castleman  Bros.  v.  Wabash  E.  Co.  No.  3693,  Feb.  10,  1916,  pe- 
tition seeking  reciprocal  switching  arrangements  dismissed,  it  ap- 
pearing that  all  parties  had  agreed  to  establish  some  reasonable  ar- 
rangement and  rates. 

New  York,  Second  District, — ^Ee  Freight  Eates  Containing 
Charges  Governing  Trap  or  Ferry  Car  Service,  Case  No.  4560,  Sept. 
1,  1915,  "trap*^  or  "fenrrf^  car  service  is  rendered  by  a  car  placed  on 
a  shipper^s  private  siding,  there  loaded  by  the  shipper  with  lees  than 
carload  shipments,  and  hauled  to  the  carrier^s  local  freight  or  trans- 
fer station  for  hauling  or  forwarding  of  contents;  or  by  a  car  loaded 
with  less  than  carload  shipments  switched  from  a  carrier^s  freight 
station  to  an  industry  having  a  private  side  track. 

Ohio. — "A  switching  service,*'  within  the  meaning  of  §§  8998  and 
9000,  General  Code,  is  one  which  precedes  or  follows  a  transportation 
service,  and  applies  only  to  a  shipment  upon  which  legal  freight 
charges  have  already  been  earned  or  are  to  be  earned.  J.  B.  Doppes 
Sons  liumber  C6.  r.  Cincinnati,  N.  0.  &  T.  P.  E.  Co.  —  Ohio  St.  — , 
L.E.A.— ,  — ,  110  N.  E.  640  (1915). 

A  transportation  service  may  be  rendered  within  the  terminal 
limits  of  a  city,  and  where  a  contract  orf  carriage  calls  for  the  move- 
ment of  a  car  from  a  point  on  one  railroad  to  a  point  on  a  connecting 
road,  both  of  which  are  within  such  limits,  the  railroad  companies 
in  their  charge  for  service  are  not  subject  to  the  provisions  of  §  9000, 
General  Code,  but  may  charge  for  such  service  a  rate  that  is  just  and 
reasonable.    Ibid. 

The  moving  of  carload  freight  from  an  industry  on  one  railroad  to 
P.U.R.1916B. 
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an  industry  on  another,  both  within  city  switching  limits,  is  trans- 
portation seryice,  and  not  switching  service,  within  the  provisions  of 
§  9000  of  Ohio  General  Code,  prescribing  maximum  switching  rate 
within  city  terminal  limits.  Re  Cincinnati  Industrial  Switching 
Bules,  Suspension  Docket  No.  4,  1915. 


N£W  YORK  PUBIilO  SERVICE  COMMISSION,  SECOND  DISTRICT. 

IN  KB  BYDBB. 

[Caae  No.  6219.] 

Statutory  eonatrmetUm^AutotnohUes^When  subject  to  jitney  law. 
Chapter  667  oi  Laws  of  1916  (New  Yortc),  governing  the  oper« 
ation  of  jiteegrt,  is  not  applicable  to  automobiles  standing  at  a  hotel 
.  and  railroad  depot  for  hire  to  and  from  any  point  indicated  by  a  cus- 
tomer, for  a  minimum  fare  of  26  cents,  although  the  demand  for  service 
between  the  hotel  and  depot  requires  more  or  less  regular  trips  along 
streets  ooeopied  by  a  street  railway. 

[January  20,  1916.] 

Complaint  that  Harry  Kyder  was  operating  automobile 
buses  and  vehicles  in  Olean  contrary  to  the  provisions  of  chapter 
667  of  the  Laws  of  1915 ;  dismissed. 

By  the  Commission:  The  Western  New  York  &  Pennsyl- 
vania Traction  Company  informed  the  Commission  thkt  the 
respondent  was  operating  automobile  buses  and  vehicles  in  the 
city  of  Olean  contrary  to  the  provisions  of  chapter  667  of  the 
Laws  of  1916.  An  order  to  show  cause  was  made,  to  which  an 
answer  was  filed  and  a  hearing  held  in  the  city  of  Olean.  On 
the  hearing  it  appeared  without  contradiction  that  the  respond- 
ent owns  several  automobiles  which  he  operates  for  hire  in  and 
about  the  city  of  Olean.  He  has  what  is  called  a  "stand'^  in  front 
of  a  hotel,  and  he  maintains  at  that  point  a  telephone.  He  re- 
sponds to  calls  by  telephone  and  otherwise,  and  carries  passengers 
from  point  to  point  within  the  city  where  and  when  they  so  de- 
sire. It  is  also  his  practice  to  have  an  automobile  at  the  Erie 
Railroad  station,  something  more  than  a  mile  from  the  center 
of  the  city,  upon  the  arrival  of  the  important  trains.  This  car 
picks  up  passengers  and  carries  them  to  any  point  to  which  they  • 
desire  to  proceed.     His  minimum  fare  is  25  centa.     In  other 

P.U.R.1916B. 
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words,  he  is  performing  a  regular  taxioab  busiiiees  with  a  mini- 
mum 26-oent  charge.  The  only  semblance  of  regular  operation  or 
regular  route  arises  from  the  fact  that  many  passengers  desire  to 
go  between  the  Erie  Railroad  station  and  the  hotel.  This  leads 
to  a  somewhat  regular  operation  between  these  points  and  along  a 
street  occupied  by  the  Western  New  York  &  Pennsylvania. Trac- 
tion Company.  The  act  of  1916  is  certainly  br^ad  in  its  provi- 
sions, but  it  does  not  cover  this  method  of  optration*  The  re- 
spondent is  not  operating  a  bus  line,  a  stage  route,  a  motor 
vehicle  line  or  route,  or  any  vehicle  in  connection  therewith.  He 
is  not  operating  any 'vehicle  carrying  passengers  at  a  rate  of  fare 
of  15  cents  or  less  for  each  passenger.  If,  then,  he  is  violating 
the  law,  it  must  be  because  he  is  operating  vehicles  carrying  pas- 
sengers in  competition  with  another  common  carrier  which  is 
required  by  law  to  obtain  the  consent  of  the  local  authorities  of 
the  city.  To  construe  this  (^>eration  as  falling  within  the  last 
designation  would  bring  within  the  operation  of  the  law  in  every 
city  in  which  street  railways  operate  every  liveryman,  every 
operator  of  taxicabs,  and  even  private  vehicles,  because  under  this 
construction  the  rate  of  fare  or  the  existence  of  a  fare  would  be 
unimportant,  the  only  test  being  competition.  The  legislature 
could  not  have  so  intended.     It  is  therefore 

Ordered  that  the  case  be  and  the  same  liereby  is  dismissed. 

Note.-^In  Be  Derby,  Gim  No.  5220,  Jan.  20,  1915,  a  complaint 
based  upon  facts  in  all  essentials  the  same^as  those  in  Bb  Bybeb, 
Case  Ko.  5219,  was  dismissed  for  the  same  reasons. 


WISCONSIN  RAHiROAD  COMMISSION. 

A.  H.  SMITH  et  aL 

V. 

CITY  WATER  COMPANY  OP  MERRILL. 
[No.  U-477.] 

Service^  Water ^Sotirce  of  9uppiy  —  BiMUmee. 

1.  The  fact  tkat  individuals  can  get  all  the  water  th^  need  from 

their  own  wells  in  a  city  does  not  prove  that  an  adequate  public  supply 

can  be  obtained  from  such  a  source. 
P.U.R.1936B. 
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Valuation'^ Water  pttmt ^ JFropeHy  not  nsed-^Unsueeeesfnl  experU 
tnents. 

2.  The  investment  in  abaa^ned  and  useleM  wells  and  in  an  infil- 
tration gallery,  in  an  unsuceefaful  attempt  to  oMain  a  proper  water 
ai^plj,  eumot  be  oonsMered  in  a  water  rate  valuation,  wlnere  the  statute 
providee  for  ihe  valuatioA  of  merely  the  property  used  a«d  useful  in  the 
public  service. 

Valuation  ^Oaing  value '-^  l>mwloped  hus^eMs^ 

3.  The  fact  that  a  plant  with  a  developed  business  has  a  greater 
Talue  than  if  it  is  without  eonsumers  or  income,  and  that  such  develop- 
ment involves  time  and  deficits,  must  be  considered  in  a  rate  valuation. 

Valuation  —  Going  value  —  Depreciation. 

4.  That  revenues  have  not  been  sufiScieni  to  provide  for  depreciation 
should  be  considered  in  making  an  allowance  for  going  value  in  a  rate 
▼alua^on. 

Vuluation  —  Going  value  —  Method  lo  ^termine. 

6.  Going  value  may  be  determined  by  the  sum  of  the  present  worth 
ol  the  differences  between  the  probable  future  earnings  of  the  easting 
plant  and  an  imaginary  similar  plant  during  the  period  that  it  will  take 
the  imsgJBary  plant  to  develop  a  similar  business,  assuming  that  the 
operations  ol  the  two  plants  will  not  be  competitive  and  that  the  future 
rates  of  the  existing  plant  will  be  adequate. 

Apportionment -^  Neeesoity -^  Municipal  and  private  service -^  Going 
value --^  DevelopmenJt  teried. 

6.  In  computing  going  valiia  by  determining  the  pres^it  worths 
of  the  differences  between  the  probable  future  earnings  of  an  exist- 
ing water  plant  and  of  an  imaginary  similar  plant  during  the  develop- 
ment period  of  the  latter,  it  is  necessary  to  apportion  revenues  and 
expenses  between  municipal  and  private  service,  since  the  hypothetical 
plant  will  acquire  the  municipal  service  during  the  period  of  plant 
construction. 

ApportUmimei^  •»  Wmtetr  «*  Mooptenams  -»  MimMiMl  Kydrant  and  aU 
other  service. 

7.  Operating  expenses  of  %  water  utility  were  apportioned  between 
municipal  hydrant  and  ''all  other  service"  by  apportioning  interest, 
depreciation,  and  taxes  on  the  basis  of  the  value  of  physical  property 
devoted  to  each  servics^  estpadty  expense  on  the  basis  of  the  capacity 
requirements  of  each  service,  and  output  expenses  on  the  basis  of  the 
amount  used  by  hydraiits  for  other  than  street  spritiklihig. 

Return  -^  Water  ^  Amount. 

8.  A  water  uiilHi^  was  allowed  a  relnm  of  not  less  tham  6  per  oent 
B0tum — Imtprov&nhonta  and  eoeteneione  —  Going  value. 

9.  In  fixing  a  return  for  a  water  company,  consideration  should 
be  given  to  the  fact  that  it  has  voluntarily  made  improvements  and 
extensions  when  reoehring  an  inadequate  return. 

Bervice  —  Water — CtaeeifioaUon. 

10.  Water  service  to  city  buildings  and  fountains  should  be  separated 
'  from  hydrant  service  and  classed  with  commercial  and  industrial  serv- 
ice. 
P.UJ1.1916B. 
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Payment^  Waters  Meters'^  City  huUdings  mmd  fotmiainB, 

11.  Payment  for  large  quantities  of  water  used  by  city  buildings 
and  fountains  should  be  made  on  a  meter  basis. 

Biscrintination'^  Water -^  Free  aervioe. 

12.  Schools,  chxirches,  city  buildings,  and  fountains  should  not  re- 
ceive free  water  service,  but  should  pay  cm  the  ordinary  private  service 
basis. 

Discrimination  —  Rates — Waier  —  MegreB&ive  edkedMMe. 

13.  A  regressive  meter  rate  schedule  which  pemnts  a  user  ol  40,000 
gallons  of  water  to  pay  the  same  as  a  nser  of  30,000  gallons,  and  a 
user  of  an  intermediate  amount  to  pay  lees  than  «ither  «f  the  former, 
must  be  changed. 

Service"^  Water -^Inadequate  pressure  ^Remedy. 

14.  Inadequate  water  pressure  in  a  small  section  of  a  city  should 
f         be  remedied  by  larger  house  pipings,  rather  than  by  increasing  the 

pressure  in  the  mains,  which  would  result  in  a  material  increase  in 
pumping  expense  and  necessitate  a  general  increase  in  rates. 
Rates'^ Kinds  and  classes ^ Extension  of  meter  system ^ Financial 
ability. 

15.  A  water  utility  may  not  be  required  to  extend  a  meter  system 
to  all  consumers  although  such  system  is  preferable,  where  it  appears 
that  the  number  of  metered  consumers  is  small,  that  the  company  is 
imable  to  make  the  investment,  and  that  the  saving  would  be  smalL 

Bates  —  TFoter  —  If eters  —  Bental  of  pHvafe  meters. 

16.  A  met&r  water  rate  should  cover  a  return  on  the  meters,  their 
depreciatidn,  and  repair,  the  bills  of  private  owners  being  credited  with 
a  rental  allowance  equal  to  such  items. 

Paym^ent-^  Waiter -^Discontinued  public  hydrants. 

17.  A  city  cannot  require  hydrants  ordered  by  it  put  out  of  serv- 
'  ice  and  stop  payment  of  rentals  thereon,  where  only  a  small  part  of  the 

investment  will  be  recoverable  on  the  removal,  and  where  the  elimina- 
tion will  not  proportionally  reduce  ihe  faydraat  MTViee  eKpsaas, 
Rates'^  Water  ^Public  hydrants. 

18.  Public  hydrant  charges  should  be  baaed  on  the  entire  service 
rather  than  on  the  number  of  hydrants.  * 

(November  15,  1916.] 

Complaint  by  A.  H.  Smith  and  others  that  the  water  supplied 
by  the  City  Water  Company  of  Merrill  is  unfit  for  use;  that 
respondent's  pumps  and  pipe  lines  are  inadequate;  that  rates 
are  exorbitant  and  discriminatoiy  as  between  the  city,  its  citi- 
zens, and  public  institutions,  with  oral  request  that  the  metered 
system  be  extended  to  all  consumers;  cross xsomplaint  that  earn- 
ings from  the  present  rate  schedule  are  inadequate,  and  that  a 
rate  be  fixed  for  schools,  churches,  city  buildings,  and  watering 
troughs,  which  receive  free  service.     It  was  found  that  pure 

P.U.R.1916B. 
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water  could  not  be  obtained  from  wells  or  from  changing  the 
location  of  the  ii]itake  pipe,  and  that  puritj  should  be  sought 
by  increased  efficiency  in  protecting  the  source  from  pollution 
and  in  filtraticm;  imiversal  metered  service  was  found  imprac- 
ticable, but  consumers  were  permitted  to  install  and  to  receive  a 
rental  allowance  therefor;  free  service  and  discrimination  in  a 
regressive  schedule  were  abated ;  inadequacy  in  rates  was  foimd 
to  be  chargeable  largely  to  the  fire  protection  and  other  public 
service,  and,  except  for  slight  modification  of  rates  for  metered 
service,  the  commercial  and  industrial  rates  were  not  altered ;  a 
new  schedule,  set  out  in  the  order,  was  required  for  public  hy- 
drants, and  for  commercial  and  industrial  metered  service.  The^ 
present  fair  value  of  the  property,  including  going  value  and 
working  capital,  was  fixed  at  $200,000. 

Appearances :  A.  H.  Smith  in  bdbalf  g&  himself  and  others 
similarly  situated ;  F.  J.  Smith  for  city  of  Merrill ;  Curtis,  Van 
Boren,  &  Curtis,  by  R.  N.  Van  Doren  and  George  Curtis,  3t^ 
for  respondent 

By  the  Commission :  A  petition  and  complaint  signed  by 
fifty-two  parties,  including  the  city  by  its  mayor  and  city  clerk 
acting  under  a  resolution  adopted  by  the  city  council,  was  filed 
September  8,  1913.  Petitioners  allege,  among  other  things,  that 
the  water  supplied  by  respondent^  which  is  taken  from  the 
Prairie  river,  is  in  general  bad,  unfit  for  use,  and  productive 
of  disease;  further,  that  the  respondent's  pimips  and  pipe  lines 
are  inadequate  to  furnish  proper  servixje  at  all  points  within  the 
city;  also  that  the  rates  charged  by  the  water  company  are  un- 
justly exorbitant  and  discriminatory  as  between  the  city  pf  Mer- 
rill and  its  citizens  and  public  instituticms  and  are  more  than  the 
services  are  reaso^iaUy  worth. 

Petitioners  ask  that  the  City  Water  Company  be  re- 
quired to  readjust  their  rates  so  that  the  same  will  be  reasonable 
and  that  they  furnish  adequate  service  and  watAc  from  a  supply 
sodi  as  may  be  determined  upon  by  the  Connnission,  and  for 
suck  otiher  and  futther  reliedf  as  may  seem  proper  in  the  premises 
upon  the  hearing, 

.  A  reply  to  ihe  petition  and  complaiat  was  filed  by  the  com- 
pany.   Bespoadent  alleges  that  the  location  of  its  intake  is  above^ 
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or  upstream  from,  all  sanitary  sewer  outlets  or  other  sources  of 
pollution,  and  otherwise  attempts  to  defend  the  general  character 
and  present  surroundings  of  the  river  supplj.  Bespondent  de- 
nies that  the  water  supplied  by  it  to  oc»iBumers  is  ccmtaminated 
or  polluted,  and  states  ihuX  the  water  taken  by  it  from  ike  Tiv&r 
is  subjected  to  a  purificaticn  process  in  accordance  with  the 
best  modem  practice  of  the  art 

Bespondent  specifically  dmies  each  and  every  den^tory  al- 
legation of  petitioners,  either  expressed  or  implied^  and  asserts 
that  notwithstanding  the  fact  that  it  is  operating  its  plant  at  a 
pecuniary  loss,  it  has  kept  abreast  of  the  progress  made  in  the 
purification  of  water  supplies,  aad  has  but  reeeatly  expended 
large  sums  of  monc^  in,  adding  to  and  modemiidng  its  purifica* 
tion  works. 

The  answer  sets  forth  at  some  length  the  history  of  the  Merrill 
waterworks  from  tine  time  of  the  granting  of  the  franchise  by  the 
city  in  April,  1887,  to  H.  E.  Keeler,  in  which  franchise  were 
established  the  rates  which  have  ever  since  been  in  eflFect. 

Respondent  prayed  for  a  dismissal  of  the  complaint  and  filed 
a  cross  complaint  against  the  city  of  Merrill.  In  this  it  is  urged 
that  the  earnings  produced  by  the  rate  schedule  now  and  hereto- 
fore in  effect  are  inadequate  and  wholly  insufficient  to  meet  its 
necessary  operating  expenses,  taxes,  depreciation,  and  provide 
proper  return  on  the  value  of  its  property.  It  is  also  urged  that 
the  furnishing  of  free  service  to  the  numerous  schools,  churches,, 
city  buildings,  and  watering  troughs,  as  has  been  and  is  being 
done  in  accordance  with  the  terms  of  the  original  franchise,  is 
unjust  and  unreasonable,  and  that  a  reasonable  rate  for  such 
service  be  established  by  this  Commission. 

Eespondent  pra;]^  for  an  increase  in  its  present  schedule  of 
rates  and  for  such  other  order  or  relief  as  the  Commission  may, 
upon  due  hearing,  deem  just  and  equitable. 

As  is  usual  in  such  cases,  the  Commission's  engineeriiig  staff 
prepared  an  inventory  and  valuation  of  respondent's  plant  Sub- 
sequent to  this  a  public  hearitig  was  held  in  the  council  chamber 
of  the  city  hall  of  Ae  dly  of  Mer^riB  on  Mareh  3  and  4,  1W4. 
Petitioners  were  represented  by  Smith  &  Smith,  A.  H.  Smitk  o» 
behalf  of  himself  atid  others  similarly  situated,  aiid  F.  S.  Smith 
<m  behalf  of  the  eity  <tf  Merrill.    Curtis,  Van  Biotfeo,  &  Curtis^ 
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by  R.  N.  Van  Doren  and  George  Curtis,  Jr.,  appeared  (m  behalf 
of  the  City  Water  CompaBy  of  Merrill. 

Petitioners  confined  their  evidence  almost  exolusively  to  the 
alleged  unsatisfactony  character  of  the  service,  both  as  to  quality 
of  the  water  furnished  to  consumers  and  as  to  pressure  ordinarily 
maintained  in  certain  sections  of  the  city  where  it  is  claimed  to 
be  insufficient*  No  evidence  bearing  directly  upon  the  total 
proper  cost  of  furnishing  the  waterworks  service,  or  any  particu- 
lar part  of  such  total  cost,  was  offered  by  petitioners. 

Character  of  Service. 

The  plant  involved  in  this  case  is  located  adjacent  to  the  Prai- 
rie river  at  about  the  geographical  center  of  the  city  of  Merrill. 
The  original  portion  of  it  was  built  in  1887,  und«r  the  terms  of 
a  franchise  granted  to  H.  E.  Sealer. 

In  reference  to-  the  water  supply  the  following  extract  from  the 
testimony  of  J.  C.  Adams,  treasurer  of  the  company,  is  of  par- 
ticular interest  in  showing  the  extent  of  the  effort  made  during 
the  early  years  of  the  history  of  this  utility  towards  obtaining 
water  of  naturally  satisfactory  quality : 

^'At  the  time  of  the  construction  of  the  plant  it  was  contem- 
plated that  the  water  supply  should  be  taken  partly  from  wells 
with  an  emergency  comaection  with  the  Prairie  river.  A  large 
well  was  sunk,  and  it  was  found  that  a  sufficient  supply  could 
not  be  procured  from  this  large  well,  so  a  system  of  wells  was 
built  in  the  Prairie  river  running  along  the  stream  near  the 
center  of  the  channel. 

"These  wells  did  not  supply  suflScient  water,  and  an  infiltra- 
tion  chamber  was  built  along  th^  bank  of  the  river  which;  in 
course  of  time,  was  extended  for  a  distance  of  235  feet  or  more. 
This  was  a  duunbear,  as  I  remember,  6  ft*  5  inches — no,  5  feet 
square — and  sunk  below  the  level  of  the  water  in  the  river  and 
built  alcmg  the  shosre  adjacent  to  the  river.  This  was  with  the 
•idea  of  getting  the  filtered  water  supplied  from  the  river  and 
from  the  surrounding  g]K)imd  water.  This  also  was  inadequate, 
and  a  tost  well  was  put  down  on  the  property  of  the  waterworks 
company,  and  the  test  of  this  well  showed  that  they  could  get 
about  3,600  gallons  a  day,  and  on  the  strength  of  this  test  a 
system  of  seventeen  wells  was  built,  but  after  these  were  built  it 
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was  found  that  one  well  drew  the  water  that  was  expected  to  go 
to  the  other  wells.  In  f act^  there  was  not  enough  ground  water 
in  that  vicinity  to  supply  the  needs  of  tiie  city.  And  it  was 
found  that  it  was  necessary,  in  order  to  get*  an  adequate  supply 
and  a  supply  that  would  he  up  to  the  requirements  of  the  city, 
to  take  the  water  from  the  Prairie  river." 

It  appears,  then,  by  reason  of  the  inadequacy  of  the  wells  and 
infiltration  gallery,  that  unfiltered  Prairie  river  water  was  prob- 
ably supplied  in  part,  if  not  wholly,  during  a  portion  of  the 
time,  during  the  first  ten  years  of  the  existence  of  this  utility,  as 
no  filters  were  provided  until  1897. 

[1]  The  unsuccessful  efforts  made  by  the  company  to  develop 
a  well  or  ground  water  supply  make  it  appear  useless  to  talk  of 
wells  as  a  still  possible  source.  The  fact  that  individuals  have 
been  able  to  get  all  the  water  they  needed  from  their  own  wells 
can  hardly  be  considered  as  proof  that  an  adequate  public  supply 
can  be  obtained  in  the  same  region  in  the  same  way.  When 
people  have  to  pump  what  water  they  want  from  a  well,  they  will 
not  use  more  than  a  small  part  of  what  they  would  use  were  it 
obtained  by  merely  opening  a  faucet  or  a  sill  cock.  People  do 
not  generally  pump  water  from  private  wells  for  sprinkling 
lawns  and  street,  flushing  toilets  and  public  sewers,  maintain  con- 
tinuous flowing  fountains  and  provide  for  all  the  other  uses  and 
wastes  that  a  public  supply  is  called  upon  to  provide  for  regu- 
larly in  addition  to  being  able  to  furnish  several  good  fire  streams 
on  a  moment's  notice.  No  satisfactory  evidence  has  been  offered 
by  petitioners  in  support  of  a  suggestion  made  by  one  or  two 
witnesses  that  a  well  supply  is  within  the  bounds  of  possibility. 

The  filter  plant  installed  in  1807  was  reported  to  have  been 
enlarged  and  improved  in  1906  and  subsequently.  The  water 
supply  is  taken  from  the  Prairie  rive*-  at  a  point  directly  opposite 
the  pumping  plant. 

Testimony  introduced  on  behalf  of  petitioners  went  quite 
extensively  into  the  sanitary  conditions  on  that  portion  of  the 
Prairie  river  drainage  area  within  a  few  miles  of  the  intake  and 
upstream  from  it  Much  uneasiness  was  displayed  as  to  the 
possible  contamination  or  pollution  produced  in  the  2  or  3  miles 
immediately  above  the  intake.  It  was  shown  that  the  natural 
surface  drainage  of  a  considerable  portion  of  the  city  of  Merrill 
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was  into  the  river  above  that  point.  This  portion  of  the  city  has 
no  sanitary  sewers  whatever,  the  people  in  that  section  main- 
taining cesspools  and  outhouses.  It  was  estimated  that  the  popu- 
lation on  that  portion  of  the  Prairie  river  watershed  within  the 
city  and  above  the  iAtake  was  2,100,  and  on  the  same  watershed 
above  the  city  there  were  possibly  1,000  more  people,  making  a 
total  of  about  3,100  inhabitants  on  a  drainage  area  of  fully  200 
square  miles  or  an  average  of  about  15  per  square  mile. 

The  company's  chief  engineer,  George  W.  Biggs,  cited  in- 
stances where  the  population  upon  drainage  areas  of  eastern 
streams  above  points  at  which  public  water  supplies  are  taken 
therefrom  amounted  to  from  50  to  200  inhabitants  per  square 
mile. 

Dr.  A.  R.  Wittman,  a  former  health  officer  of  Merrill,  who 
testified  on  behalf  of  petitioners,  contended  that,  in  his  judgment, 
the  waters  of  the  river  were  badly  affected  by  having  to  stand 
and  stagnate  in  the  pond  created  by  the  construction  of  the  Mer- 
rill Paper  Company's  dam.  This  dam  is  situated  6,600  feet, 
more  or- less,  upstream  from  the  waterworks  intake,  and  was  built 
about  1905.  This  witness  argued  that  the  water  supply,  if  taken 
at  all  from  the  river,  should  be  taken  at  some  point  above  the 
pond  and  above  the  outlet  of  the  drainage  ditch  from  the  county 
poor  farm  which  enters  the  pond  near  its  upper  end.  In  order 
to  convey  water  from  the  upper  end  of  the  pond  to  the  present 
pumping  station  a  pipe  line  probably  at  least  15,000  feet  long 
would  have  to  be  constructed.  Should  there  be  sufficient  natural 
fall  to  produce  the  required  flow  by  gravity,  which  is  doubtful, 
no  additional  pumping  would  be  involved,  but  the  pipe  would 
necessarily  be  of  large  diameter.  Its  cost  would  doubtless  ex- 
ceed $50,000,  perhaps  by  a  considerable  amount 

In  the  absence  of  sufficient  natural  fall  to  produce  the  required 
flow  by  gravity,  it  could  be  produced  by  auxiliary  pumping 
equipment  and  a  pipe  line  of  smaller  diameter.  In  this  case 
both  interest  charges  and  operating  expenses  would  be  materially 
affected.  In  either  case  the  total  cost  of  service  would  certainly 
be  increased  by  at  least  $3,500  per  year,  or  by  at  least  one-fifth 
(20  per  cent)  of  recent  annual  earnings  from  private  consumers. 
Whatever  such  additional  cost  of  such  changes  in  service  might 
be,  it  would  be  chargeable  wholly  to  the  private  service  and 
p.r.R.ioieB. 


Digitized  by 


Google 


1076  WISCONSIN  RAILROAD  C03IMiSS10N. 

operate  to  justify  materially  kigher  domestic  rates  than  diose 
hereinafter  shown  to  be  justified  by  existing  conditions. 

The  question  in  this  connection  is, — Is  the  suggested  im- 
provement warranted?  The  evidence  shows  that  during  a  good 
portion  of  the  year  the  water  is  entirely  satisfactory.  Dr.  Witt- 
man  stated  during  the  hearing:  "In  winter  the  water  is  nice 
and  clear.  I  thiAk  our  water  now  is  very  appetizing  and  is  as 
nice  as  one  could  wish  for." 

It  is  evident  that  the  cause.  ^  complaint  about  the  quality 
of  the  water  is  most  pronounced  during  the  summer  months. 
Investigations  were  made  for  this  Commission  by  the  state  hy- 
gienic laboratory  in  December,  1913,  and  in  July,  1914.  The 
earlier  investigations  were  made  during  a  season  when  the  con- 
dition of  the  river  was  generally  most  favorable  to  its  use  as  a 
.  source  of  supply.  The  later  investigation  was  made  approxi- 
mately at  a  time  of  the  most  unfavorable  condition  of  the  river. 
The  report  on  those  investigations,  made  by  the  chemist  of  the 
state  board  of  health  and  state  laboratory  of  hygiene,  dated  Sep- 
tember 11,  1914,  follows: 

[The  Commission  stated  that  with  the  exception  of  the  sum- 
mary and  conclusion  it  has  not  seemed  desirable  or  necessary  to 
include  in  the  printed  report  of  the  case  the  full  detailed  state- 
ment of  the  sanitary  survey,  investigation,  and  various  analyses 
which  is  embodied  in  the  official  decision.] 

Summary  and  Conclusions. 

The  analytical  data  afford  ample  conclusive  evidence  of  the 
pollution,  moderate  in  extent,  of  the  Prairie  river  all  along  its 
course;  the  d^ree  of  pollution,  of  course,  varies  somewhat;  it 
is  always  present,  however,  and  to  about  the  same  extent  a  mile 
or  so  above  the  dam  as  it  is  in  the  vicinity  of  the  waterworks  in- 
take pipe. 

The  pollution  is  mainly  of  an  animal  nature  and  is  derived 
directly  and  indirectly  through  the  agency  of  surface  washings. 
There  is,  however,  one  source  of  human  contamination  below  the 
dam,  namely,  bathing.  Because  of  the  potentiality  by  this  means 
of  seriously  polluting  the  water  within  a  quarter  of  a  mile  or  so 
of  the  intake,  bathing  should  at  once  be  pndiibited,  and  the  pro- 
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liibition  shcmld  be  strictly  enforced.  Bathing  should  be  done  not 
4iboye  the  intake,  as  has  been  the  practice,  but  below  it 

The  effluent  from  the  pap«r  mills,  discharged  into  the  river 
below  the  dam,  is  not  supposed  to  carry  any  sewage — only  in- 
dustrial waste  is  intended  to  be  discharged  through  the  river 
outlet  pipe.  It  is  a  source  of  contamination,  however,  and  the 
<5haracter  of  it  should  be  closely  watched. 

As  the  quality  of  the  river  water  is  practically  the  same  above 
and  bel^w  the  dam,  the  ext^ision  of  the  intake  pipe  to  some  suit- 
able  point  in  the  river  at  a  considerable  distance  above  the  dam 
with  the  hope  of  obtaining  a  mudi  more  wholesome  river  water 
than  is  obtained  at  the  present  intake  would  be  as  uneconomical 
418  it  would  be  futile.  There  is  no  decided  sanitary  advantage  to 
be  gained  by  and  no  material  justification  for  such  an  extension. 

A  river  water  of  decidedly  better  quality  than  that  near  the 
present  waterworks  intake  may  only  be  found  miles  above  the 
<lam,  and,  of  course,  extension  of  the  intake  pipe  to  such  com- 
paratively remote  points  is  not  to  be  considered  as  necessary. 

A  potable  public  water  supply  of  good  quality  should  be  sought 
for  along  the  lines  of  increased  eflBciency  in  filtration  rather  than 
by  the  means  of  intake  extension.  EflSciency  of  the  purification 
system  is  the  essential  requisite  leading  to  the  production  of  an 
acceptable  supply. 

The  investigation  of  the  efficiency  of  the  plant  indicates  that 
in  general  the  operations  are  effectively  conducted.  The  company 
is  concerned  to  effect  thorough  treatment  and  to  deliver  pure  and 
wholesome  water;  and  it  appears  that  in  general  the  quality  of 
the  filtered  water  is  satisfactory,  although  the  color  reduction 
accomplished  is  not  all  that  could  be  desired. 

There  is  evidence,  however*  of  irregularity  in  the  operation 
•of  the  system.  Some  of  the  data  are  of  such  a  convincing  nature 
as  to  lead  to  the  conclusion  that  at  times  the  water  is  imperfectly 
purified  and  cannot  be  regarded  as  acceptable.  An  entirely  sat- 
isfactory bacterial  purification  and  color  removal  may  always  be 
accomplished  by  proper  treatment,  yet,  occasionally,  effluents  are 
<ii8charged  which  are  unsatisfactory  as  to  color  and  bacterial  con- 
tent. 

*  The  possibility  of  danger  lies  in  this  irregularity  of  operation 
which  results  in  the  delivery  of  water  of  fluctuating  composition. 
P.U.R.191(5B. 
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As  the  pollution  of  the  river  water  varies  a  good  deal  from  time 
to  time — it  is  contaminated  to  a  higher  degree  in  the  spring  and 
summer  than  in  the  winter — ^the  necessity  for  uniformity  of 
treatment  is  indicated;  it  is  a  fact  that  diseases  otixer  than  ty- 
phoid may  be  effected  by  polluted  waters,  hence  the  necessity  of 
efficiently  purifying  the  river  water  and  maintaining  a  high 
standard  of  treatment  at  all  times. 

In  the  management  of  the  plant  an  amount  of  coagulant  should 
always  be  added  sufficient  to  remove  practically  all  co^or  from 
the  river  water — the  color  of  the  effluent  should  be^  maintained 
below  10  parts  per  million;  and  no  effluent  should  be  passed  into 
the  filtered  water  reservoir  after  a  filter  has  been  washed  until 
its  color  index  is  below  10.  The  color  index  may  be  taken  as  a 
superficial  measure  of  the  efficiency  of  treatment. 

Valuation  of  Property. 

The  valuation  of  the  physical  property  of  the  company  in 
this  case,  heretofore  referred  to  as  having  been  prepared  by  the 
Commission's  engineering  staff,  is  presented  below  in  its  con- 
densed form  or  final  summary : 

TABLE  I. 


Olaaslflcatlon 

Reproduction 
cost 

Reproduction 
depreciatioD 

A.    Land  

$1,250 

114,846 

86,983 

17,364 

2,205 

$1,250 

B.  Transmission  and  dis^bntion 

C.  Buildings  and  miscellaneous  structures 

D.  Plant  equipment 

100,133 
33,586 
13,258 

E.    General  eauinment 

1,626 

Total 

$172,738 
25,911 

$149,85$ 

Add  16  ner  cent' ; . . . 

22,478 

Total 

$196,649 

$172,331 

F.    Paving^ 

Total. 

$196,649 
4,340 

$172,331 

H.    Materials  and  supplies 

4,340 

Total 

$202,989 
677 

$176,671 

J.     Nonoperating 

603 

Total 

$203,666 

$177,274 

1  Addition  of  15  per  cent  to  cover  engineering,  superintendence,  interest 
during  cohstruction,  contingencies. 

8  Paving  over  mains   (not  actuaUy  disturbed)   $2,070  reprodiMtion  cost; 
$1,780  reproduction  cost  lees  depreciation. 
P.U.R.1916B. 
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[2]  The  foregoing  valuation  includes  only  the  exifiting  physi- 
cal property  now  used  or  u»ef ul  in  the  water  service  of  the  city 
and  its  inhabitants.  It  does  not  include  the  old  welk  and  in- 
filtration gallery  which  were  constructed  •  in  the  unsuccessful 
effort  to  obtain  a  naturally  filtered  or  ground  water  supply. 
Their  construction  must  have  involved  the  expenditure  of  a  con- 
siderable amount  of  capital.  Any  such  attempts  to  develop 
ground  water  supplies  are  necessarily  experimental  in  their  na- 
ture. The  wisdom  of  making  such  attempts  in  cases  where,  to 
all  outward  appearances,  there  is  a  fair  prospect  of  success,  can 
hardly  be  reasonably  disputed.  The  amount  actually  expended 
by  this  company  in  this  way  has  not  been  shown,  nor,  has  the 
company  claimed  an  aUowance  in  the  valuation  of  its  property 
by  reason  of  the  construction  of  the  now  useless  wells  and  infiltra- 
tion gallery  specifically.  The  law  seemingly  does  not  contem- 
plate the  inclusion  of  abandoned  and  useless  structures  when  it 
provides  for  the  valuation  of  merely  the  property  uaed  and  useful 
in  the  sen'ice  of  the  public,  and  claim  for  allowance  of  the  cost 
of  abandoned  structures,  if  made,  may  not  be  legally  entitled  to 
consideration.  The  expenditures  made  in  such  experimental 
investigations  are  usually,  in  large  part  at  least,  necessarily  in- 
cidental to  the  determination  of  the  possible  sources  and  most 
desirable  source  of  the  water  supply.  Whether  any  such  ex- 
perimental investigations  were  wisely  conducted  and  the  full 
amounts  wisely  expended  or  not  is  another  matter. 

On  being  asked  for  his  view  as  to  how  the  bad  condition  of 
the  water  could  be  remedied.  Dr.  Wittman  stated :  ^ Well,  we 
have  wells  up  in  the  8th  ward,  we  have  good  wells.  I  have  good 
well  water.  Part  of  the  water  might  be  conducted  from  a  num- 
ber of  wells  up  there  down  to  the  pumping  station."  The  sug- 
gestion indicates  that  had  the  company  not  already  made  an  effort 
to  develop  a  well-water  supply  it  probably  would  at  least  be  sub- 
jected to  censure  for  failure  to  have  done  so,  if  not  actually  be 
required,  if  possible,  to  yet  make  the  attempt. 

The  water  obtained  from  private  wells  in  the  thickly  settled 
portion  of  the  city  may  possibly  be  good  and  wholesome  water. 
It  should  be  remembered,  however,  that  not  all  water  which 
looks  good  and  tastes  good  is  fit  for  drinking.  Water  obtained 
from  shallow  wells  in  an  xmsewered  portion  of  a  city,  where 
sewage  vaults  or  cesspools  are  numerous,  is  not  to  be  judged 
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wholly  by  its  appearance  and  taste;^  for  such  water  may  be  actu- 
ally dangerous  to  health  if  used  for  drinking.  Had  the  company 
in  tliis  case  actually  devel<^»ed  its  water  supply  from  a  system  of 
scattered  wells,  it  is  a  serious  question  as  to  whether  or  not  great 
public  objection  might  now  be  made  to  the  use  of  such  source,  and 
properly  sOy  on  the  grounds  of  the  polluting  influence  of  the  nu- 
merous cesspools  existing  in  the  city.  Such  objection,  if  proved  to 
be  well  founded,  blight  have  already  led  to  the  abandonment  of 
any  such  well  ejBtem  had  it  been  dereeloped. 

!Nfeither  the  petiticmers  nor  the  respondent  in  this  case  pre- 
sented any  evidence  tending  to  support  or  modify  the  staff's 
estimate  of  the  value  of  the  existing  jAysical  property,  other  than 
a  statem^at  by  the  treasurer  that  the  oompany  was  disappointed 
in  that  the  valuati<m  was  not  eoosiderably  higher,  and  other  than 
the  showing  of  the  relation  between  the  valuation  and  the  aggre- 
gate par  Talue  of  the  company's  bonds,  notes,  and  capital  stock. 

Outstanding  bonds,  being  an  issue  made  for  the  refunding 
of  the  original  issue,  amount  to  $199,000.  These  bear  interest 
at  the  rate  of  5  per  cent  per  annum.  The  entire  balance  sheet 
for  June  30,  1918,  is  presented  in  the  table  following: 

tabi!e  n. 


Assets. 


Plant,  cost  at  begmning* 

of  year $368,965.56 

Construction  during  year  1,286.36 
Unamortized,  bond    dis- 
counts    4,250,00 

Cask 7«^1 

Accounts  receivable  ....  2,649.16 

Materials  and  supplies..  3^.73 

Miscellaneous 1B9.00 

Prepaid  insurance 41.70 

Reconstruction    and   re- 
placements    1,072.21 

Deficits 64,503.56 


$434,073.79 


LlABnJTIES. 


Capital  Btoek $126,000.00 

Funded  debt   199,000.00 

Notes  and  bills  payable  95,682.19 

Accounts  payable 324.21 

MiscellaneouB       current 

UaliiUties 6,S07.85 

Taxes  acerued 2,442.88 

Unmatured   interest   on 

fiUMM  dfiU .    3^16.66 


$434,073.79 


It  is  somewhat  difficult  to  reconcile  the  plant  account,  as  shown 
in  the  foregoing  statement  of  assets,  and  the  staffs  valuation, 
even  with  the  elimination  of  the  capital  stock  which,  according  to 
certain  testimony,  did  not  represent  actual  cash  paid  in  for  in- 
vestment in  construction  and  development  work.     In  order  to 
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arriye  at  a  figure  more  nearly  repreeentatlTe  of  the  cash  capital 
invested  in  the  plant,  and  more  nearly  comparable  to  the  staff's 
estimate  of  cost  of  reproduction  new,  the  stock  must  be  deducted 
from  the  plant  account.  The  rcfiult  of  such  deduction  is  $245,- 
261.92.  The  staff's  estimate  as  of  January  1,  1914,  includes 
materials  and  supplies  on  hand  to  the  amount  of  $4,340,  while 
the  balance  sheet  of  June  30,  1913,  shows  an  item  of  $396.73  for 
materials  and  supplies.  This  latter  sum  added  to  the  modified 
plant  aoeount  results  in  a  total  of  $245,648.65,  which  is  approxi- 
mately  $42,000,  or  20  per  cent  in  excess  of  the  staff's  estimate  of 
cost  of  reproduction  new.  A  portion  of  the  difference  is  clearly 
due  to  the  fact  that  ^sie  staff's  estimate  does  not  include  the  ex- 
penditures made  in  the  unsuccessful  effort  to  develop  a  ground 
water  supply.  While  lliere  appears  to  be  no  informatioii  at  hand 
as  to  the  aggregate  amount  of  the  discount  on  the  original  and 
refunding  bonds,  such  an  item  doubtless  acooiuats  for  another  con- 
siderable portion  of  the  above  difference. 

[8]  Beardless  of  the  causes  of  the  total  difference  or  of 
how  much  of  it  may  have  been  due  to  any  one  cause,  the  fact 
remains  that  the  treasurer  of  the  company  announced  that,  so 
far  as  the  purposes  of  this  case  are  concerned,  there  was  no  dis- 
position to  dispute  the  correctness  of  any  item  in  the  staff's  valu- 
ation of  the  physical  property. 

This  statement,  made  on  behalf  of  the  company,  cannot  rea- 
sonably be  held  to  mean  that  the  respondent  relinquishes  claim 
to  any  element  of  value  other  than  what  is  represented  by  the 
mere  physical  plant.  The  fact  that  a  plant  with  a  developed 
business  has  a  greater  value  than  the  same  plant  without  any 
consumers  or  income,  and  the  further  lact  that  such  development 
almost  invariably  involves  time  and  deficits  bdow  fair  earnings, 
are  cfuite  generally  recognized.  Justice  to  the  citizens  of  Merrill 
in  this  case  caimot  properly  be  held  to  require  that  serious  in- 
justice be  done  to  the  respondent,  as  would  be  the  case  were  we 
to  consid^  only  the  estimated  phyedcal  property  value  as  the 
basis  of  detemmiatioii  of  a  fair  and  reasonable -amount  of  net 
earnings. 

All  such  oases  as  this  require  that  the  plant  under  consider- 
ation be  viewed  mm  a  going  ooneem  and  something  more  than  so 
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much  physical  property  just  ready  to  begin  taking  on  consum- 
ers. 

[4]  The  company  in  this  case  has  never  yet  reached  the  point 
of  regularly  earning  its  operating  expenses,  taxes,  depreciation, 
and  interest  charges,  to  say  nothing  of  any  profits  above  such 
costs.  The  company  filed  a  statement  covering  its  entire  opera- 
tion, from  1888  to  1913,  by  years  and  in  considerable  detail. 
Depreciation  charges  were  not  taken  into  account  until  the  year 
ending  June  30,  1913,  when  an  item  of  $1,233.90  was  entered. 
Interest  charges  entered  in  these  annual  expense  statements 
were  limited  to  bond  coupons  and  interest  on  floating  debt.  The 
latter  charges  (interest  on  floating  debt)  have  been  entered  only 
since  May  1,  1908,  previous  to  which  time  they  were  paid  and 
absorbed  by  the  American  Waterworks  &  Ghiarantee  Company  as 
the  parent  concern.  Under  even  these  circumstances  there  have 
been  deficits  in  all  but  three  years.  The  n^  amount  of  these 
deficits,  which  do  not  include  allowances  for  depreciation,  as 
they  should,  and  without  at  this  time  considering  interest  on  the 
annual  deficits,  is  found  to  be  $54,503.56. 

Had  the  item  of  depreciation  been  properly  taken  into  account, 
as  it  should,  being  a  necessary  element  of  the  total  cost  of  service, 
the  above  aggregate  deficit  would  be  increased  by  substantially 
the  amount  of  the  difference  between  the  staff's  estimates  of  cost 
of  reproduction  and  reproduction  cost  less  depreciation.  This 
difference  would  increase  the  deficit  to  $80,895.56.  Interest  on 
the  annual  deficits  would  further  increase  the  total  to  well  over 
$100,000  as  the  loss  actually  incurred.  In  other  words,  the  oper- 
ation of  the  plant  seems  to  have  cost  the  company  more  than 
$100,000  in  excess  of  its  receipts. 

[5]  One  very  widely  advocated  method  of  determining  the 
value  of  the  established  business  of  such  a  plant,  t.  e.,  the  amount 
of  its  going  value,  consists  in  summing  the  present  worths  of 
the  differences  between  the  future  earnings  of  the  existing  plant 
and  the  estimated  future  earnings  of  an  imaginary  and  similar 
plant  whose  construction  is  assumed  to  be  begun  immediately 
and  which  then  and  thereafter  has  to  undei^  Ae  experience  of 
developing  a  business  equal  to  that  already  possessed  by  tJie  one 
now  operating,  the  two  not  being  considered  competitiye.  This 
method  obviously  involves  an  assumption  as  to  bow  much  more 
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rapidly  a  plant  now  about  to  be  built  would  acquire  consumers 
and  revenue  than  tibey  have  been  acquired  by  the  plant  whose 
value  is  being,  ascertained.  The  present  volume  of  business 
would  undoubtedly  be  developed  more  rttpidly  by  the  imaginary, 
or  conceptual,  plant,  as  it  is  sometimes  called,  than  was  the  case 
of  the  one  under  consideration,  because  the  former  would  begin 
operation  with  a  larger  population  in  its  territory  than  existed 
at  the  time  the  original  works  were  built 

Independent  of  the  difference  in  population  there  are  various 
conaiderationB  which  enter  into  the  determination  of  the  length 
of  time  involved  in  the  development  by  the  imaginary  new  plant 
of  the  same  TC^ume  of  business  as  is  possessed  by  the  old  one. 
Probably  foremost  among  these  considerations  is  the  fact  that, 
through  having  had  a  public  water  plant  at  their  service  for 
many  years  and  through  their  use  of  it,  or  through  knowledge  of 
the  benefits  derived  by  other  communities  from  public  water  serv- 
ice, the  public  has  gained  an  appreciation  of  the  advantages  of 
public  over  individual  private  water  service.  This  raises  the 
question  as  to  whether  or  not  the  existing  public  appreciation 
of  the  advantages  of  public  water  service  shall  be  eliminated  in 
considering  the  probable  rate  of  development  of  business  by 
the  imaginary  new  plant.  In  different  cities  such  development 
actually  varies  widely  on  account  of  differences  in  the  wealth  and 
prosperity  of  the  people  generally,  in  the  ease  with  which  indi- 
vidual private  well  supplies  may  be  obtained,  in  the  cost  of  using 
the  public  supply,  that  is,  in  the  rates  established,  and  probably 
varies  also  on  account  of  differences  in  other  conditions ;  as,  for 
example,  differences  in  quality  of  the  water  obtained  from  public 
and  private  sources. 

In  applying  this  method  of  determining  the  going  value  of 
the  e2Q8ting  plant  it  should  be  assumed  that  the  gross  earnings 
to  be  obtained  by  it  in  the  future  will  be  what  they  should, 
since  the  present  rate  schedule  is  under  review  for  the  purpose  of 
rectifying  it  if  foxmd  erroneous.  A  portion  of  such  proper  total 
gross  earnings  will  obviously  be  the  net  earnings  to  be  provided, 
and  these  are  in  turn  affected  by  the  amount  of  the  going  value 
element  which  is  yet  to  be  found. 

The  valuation  of  the  company^s  physical  plant  was  made  as 
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of  January  1,  1914.  The  value  to  be  found  for  the  property 
as  a  whole  will  in  this  case  be  oonsidered  to  be  as  of  that  date. 

It  becomes  necessary  at  this  point  to  consider  the  several  ele- 
ments of  the  total  cost  of  service,  and  form  a  tentative  estimate 
of  what  the  gross  earnings  should  be.  They  will  include  proper 
operating  expenses,  taxes,  depreciation,  and  the  fair  return  on 
the  total  value  of  the  property. 

It  is  noted  that  the  earnings  obtained  in  excess  of  the  expenses 
of  operation  and  taxes  dunAg  the  years  covered  by  tiote  three 
latest  annual  reports  amoijnt,  when  figured  on  the  staffs  esti- 
mate of  the  cost  of  reproduAtkm  less  depreciation  of  the  physical 
property  only,  to  3.38  per  cent  in  1914,  6.08  per  cent  in  1913, 
and  4.19  per  cent  in  1912,  for  the  sum  of  the  two  elements  of 
depreciation  and  return  on  the  property  value.  When  figured  on 
the  total  value,  whatever  the  exact  amount  may  be,  the  percentage 
for  depreciation  and  interest  would  be  less  than  those  given  above 
if  the  going  value  amounts  to  anything  at  all.  The  net  earnings 
for  interest  alone  would  obviously  be  still  less,  and  are  clearly 
below  what  should  be  considered  a  minimum  fair  rate  of  return 
to  the  investors. 

Before  proceeding  with  the  determination  of  the  total  value 
of  the  property,  it  is  necessary  to  turn  to  and  consider  the  matter 
of  operating  expenses. 

Operating  Expenses. 

Six  annual  reports  have  thus  far  been  filed  with  the  Commis- 
sion by  the  company,  the  earliest  covering  the  year  ending  June 
30,  1909,  and  the  latest  for  the  same  date  in  1914.  In  addition 
to  these  the  company  has '  submitted  a  statement  showing  the 
earnings,  expenses,  and  betterments,  or  additional  capital  in- 
vestments, since  the  beginning  of  operation  in  1888.  These  are 
usually  by  years,  although,  owing  to  changes  in  the  company's 
fiscal  years,  the  amounts  given  in  certain  instances  are  for  some- 
what more  or  less  than  one  year. 

Examination  of  the  detailed  statements  of  operating  expenses 

does  not  indicate  that  they  are.  unduly  large.    It  is  not  apparent 

that  they  could  be  materially  reduced  below  the  level  at  which 

they  now  stand.    Of  the  sum  of  operating  expenses  and  taxes,  the 

latter  item  formed  32.0  per  cent  in  1914,  30.66  per  cent  in  1913, 
P.U.R.1910B. 


Digitized  by 


Google 


SMITH  T.  CITY  WATER  CO. 


loss 


and  29.44  per  cent  in  1912.  Taxed  in  1911  increased  42  per 
cent  over  those  in  1910  and  were  very  nearly  donble  those  of 
1909.  The  taxes  of  1914  are  found  t6  be  15.95  per  cent  greater 
than  those  of  the  year  preceding.  Owing  very  lai^ly  to  the  in- 
crease in  taxes,  the  net  earnings  in  1912,  1913,  and  1914  were 
materially  less  than  in  1909,  1910,  and  1911.  Figured  cm  the 
total  operating  revenues,  taxes  have  amounted  to  the  following 
percentages  during  the  past  six  years : 

1909  11.84  per  cent 

1910  15.13  "  " 

1911  20.43  "  " 

1912  20.35  "  « 

1913  19.55  "  " 

1914  23.08  "  " 

The  classified  earnings  and  expenses,  as  shown  by  the  six  an- 
nual reports  on  file  with  the  Commission,  are  set  forth  in  the 
table  below: 

TABLE  III. 
Ineome  Account. 


1909 

1910 

1911 

1912 

1913 

1914 

ReveoueB : 
BamiDKS  from  Commerc*!  sales 
"          "    iDdustrial salM... 

fl4,828.« 

$14,759.70 

681.44 

7.335.00 

228.00 
879.21 

$15,758.02 
1,082.14 
7,335.00 

228.00 
199.30 

$15,874.28 
1.161.10 
7.885.00 

225.00 
$7.86 

$16,151.04 
1.019.98 
7.886.00 

226.00 
261.66 

$15,465.68 
750.82 

**    Mun.  hydt.  rentals 
"    Street    spriDklintf 

and    from  Mun. 

depts 

7,209.35 

225.00 
86.95 

7,836.06 
887.79 

IflArtpllanAmia  <^aminflnB 

96.89 

Total  opBttMng  revenaes. . . 

«ZL.d«8.54{  828.880.4d 

$24,699.46 

$ai.i73.» 

$24,992.02 

$24,546.68 

Expenses : 
Pumping 

97.609.99;    $9,343.56 

88.105.33 

$8,740.41 

490.49 

638.50 

1,902.92 

22.38 

tf,7BJ5d 

635.05 

773.51 

1.782.43 

138.71 

$7»697.26 

Distribution. 

687.89         375.16.        527.26 

722.42         727.31 1         773.85 

1,707.18       2.094.88       1.782.94 

888.50 

Oommercial 

617.64 

Qeneral 

3,069.71 

TTndiBtribated 

68.30 

31.25 

28.08 

363.06 

Totals  of  above. '. 

110,786.78 

2.687.38 

..  (1) 

$12,572.16 

$11,212.46 
6.026.44 

.Ah 

$11,794.66 
4,920.92 

$11,098.25 
4.885.76 
1.288.90 

$12,036.17 
5,664.16 
1,221.81 

Taxes 

Depreciation , 

Total  expenses 

$13,343.16 

$16,110.40 

$16,287.90 

$16,716.67 

$17,217.91 

$18,922.14 

Net  operating  revenues 

$8,500.88 

$7,270.05 
148.49 

$8,361.56 
122.27 

$7,467.66 
^.91 

$7,774.11 
19.70 

$5,628.49 
368.92 

Nonoperatinff  revenues 

Gross  Income 

$6,856.84 

$7,418.64 

$8,488.88 

$7,486.76 

$7,798.81 

$6,992.41 

1  None  charged, 
t  Deficit. 


A  careful  consideration  of  the  more  detailed  statements  of 
operating  expenses  indicates  that  for  the  purposes  of  this  case 
the  sum  of  operating  expenses  and  taxes  cannot  properly  be  placed 
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at  materially  less  than  $17,000.  This  amount  is  $700  less  dian 
was  expended  for  these  items  during  the  last  fiscal  jear  ending 
June  30,  1914,  but  the  general  expense  item  was  distinctly  above 
a  normal  amount. 

A  notable  fact  in  connection  with  the  operating  expenses  as 
shown  by  the  six  annual  reports  filed  with  the  Commission  is 
that  the  pumping  expenses  have  been  reduced  from  $9,343.56  in 
1910  to  $7,697.26  in  1914,  while  the  amount  of  water  pumped 
annually  increased  during  that  period  from  305,584,950  to  353,- 
032,900  gallons,  or  over  15  per  cent.  A  goodly  portion  of  the 
decrease  in  pumping  expenses  occurs  in  the  fuel  item,  and  is  evi- 
dently due  largely  to  the  abandonment  of  the  use  of  slab  wood, 
which,  at  the  price  paid  for  it,  was  more  expensive  than  coal. 
The  fuel  item  in  1913  and  1914  was  over  $900  less  than  in  1911 
and  between  $600  and  $700  less  than  in  1912.  The  total  pump- 
ing expenses  per  million  gallons  amounted  to  the  following  sums 
during  the  six  years  1909-1914  inclusive:  $26.58,  $30.58, 
$26.15,  $26.26,  $23.00,  and  $21.80.  The  fuel  expenses  alone 
per  million  gallons  pumped  during  the  same  years  and  included 
above  were  as  follows:  $17.15,  $15.32,  $17.42,  $15.41,  $13.26, 
and  $12.64.  These  figures  are  apparently  affected  by  varying 
amounts  of  shortage  in  weight  and  a  varying  cost  per  ton,  the 
latter  having  been  decreasing  somewhat. 

The  separaticm  of  what  appear  to  be  normal  operating  ex- 
penses into  the  classes  of  capacity,  ou^ut^  and  conaumer  ex- 
penses is  presented  in  table  IV.  below: 
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Separatioii  of  Normal  Opera^iiiff  EzpeoBee  Into  the  CUuMes  of  Capacity, 
Output,  and  ConBumer  Expenses. 


Direct 
Muni- 
cipal 

Capacity 

Output 

Oonsomer 

Per 
cent 

Amt. 

Per 
cent 

Amt. 

Per 
cent 

Amt. 

Total 

Pumping 
Pump  station  labor. . . ' 

Boiler  plant  labor 

Purification  plant lab'r 

90 

6 
6 
25 

90 

90 

tl306 

4 

51 

1.119 

00 

74 

10 

96 
96 
75 

80 

8146 

76 

974 

8.866 

240 

290 

81,450 

Miscellaneoufl    plant 

labor J 

Lubricants 

80 

Purification  supplies 

1,025 

Fuel 

4,475 

llfeeellaneous  pump- 
ing station  Boppliea 
and  expenses 

800 

Mlscellaneout  steam 

supplies  and  exp..... 

Maintenance  expenses 

870 

Total  pumping 

12.618 

86.087 

87,700 

Mrtrlbatlon 
Labor  removing  and' 

resetting  meters 

Meter  and  fittings  dept. 

—labor 

Meter  and  fittings  dept. 
—'Supplies  and  exp. 

40 

100 

100 

tio 

16 
820 

00 

816 

826 

Customers      premises 
expenses 

Street  dept.  labor.... 

Street   dept.   supplies 
and  expenses 

Maintenance  of : 
Reservoirs,  tanks,  etc 

15 

Distribution  mains.... 

820 

Services - 

100 

70 

70 

H  yd  rants 

• 

46 



45 

Meters 



100 

25 

25 

1845 

Total  distribution.. 

9t5 

816 

895  1    8600 

P.U.R.1916B. 


Digitized  by 


Google 


1088 


WISCONSIN  RAILROAD  COMMISSION. 


Direct 
Bfunl- 
cipal 

Capacity 

Output 

Consumer 

Per 
cent 

Amt 

cent 

Amt. 

Per 

cent 

Amt. 

Total 

Commercial 
Collection  salaries  and 

commiflsiona 

Reading    meters   and 

delivering  bUls 

Collection  suDDlies  and  ^ 

. 

100 

$675 

$675 

expenses 

Promotion  of  business 
supplies     and      ex- 
penses   

Total  commercial. . . 

$875 

$675 

1 

General 

Salaries  of  general  of- 
ficers  

80 

86 
100 

88 

100 

100 

11.284 

70 
25 

70 

00 

40 

20 
85 

I81f 

70 

$1,680 

Miscellaneous     general 
office  suppHes  and  ex* 
penses 

80 

$60 

200 

Law  expenses  

25 

Miscellaneous     general 
expenses 

88 

70 

88 

70 

210 

Railroad  commission  ex- 
pense   ^ 

60 

Maintenance  of  general 
office    buildings    and 
CQuipment  

40 

Total  general 

$1,529 

1456 

$130  1     $2,115 

Undistributed 
Insurance  

100 
100 

ISO 
10 

$80 

Injuries  and  damages.. . 



10 

Stationery  and  printing 

100 
20 

$20 
40 

20 

Operating     of    utility 
equipment 

Maintenance  of  utility 
equipment I 

00 

ISO 

20 

MO 

200 

Maintenance  of  utility 
equipment  buildings 
fixtures  and  grounds 

Total  undistributed. 

tioo 

840 

$60 

$200 

Total  operating  exp 

Taxes  as  in  1914 

145 

14.647 

WSfiSS 

$900 

$11,280 
5.664 

Operatingexpenses  and 
taxes 

$16,914 

Depreciation  (0.76^) . . . . 

1.580 

Total : 

$18,444 

In  connection  with  the  foregoing  table  IV.  it  should  be  noted 
from  table  III.  that  the  sums  of  operating  expenses  and  taxes 
during  recent  years  have  averaged  as  follows : 

5  years  1910-1914  incluaive $16,549.64 

4       «  1911-1914         "           16,659.45 

3       "  1912-1914         "          16,799.97 

2       "  1913-1914        "          16,842.11 

The  operating  expense  accounts  include  the  salaries  and  wages 
of  only  four  regular  employees,  consisting  of  the  day  and  night 
attendants  of  the  pumping  plant,  the  superintendent,  and  his 
assistant.    These  salaries  and  wages,  together  with  the  fuel  bill 
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and  the  cost  of  purification  materials^  account  for  83.5  p^  cent 
to  84  per  cent  of  the  total  operating  expenses  (not  exclusive  of 
taxes)  in  1912  and  1913,  and  74  per  cent  in  1914. 

Going  Value. 

In  computing  the  going  value  of  this  plant  by  estimating  the 
cost  of  reproducing  the  business  (which  has  actually  been  devel- 
oped more  or  less  gradually  throughout  a  period  of  about  twenty- 
seven  years)  in  iKXSordance  with  the  method  hereinbefore  alluded 
to,  it  is  necessary  to  compare  the  probable  earnings  and  expenses 
of  the  existing  plaiit  during  the  near  future  years  with  the  esti* 
mated  probable  earnings  and  expenses  during  the  same  years  if 
the  construction  of  the  same  plant  were  only  now  about  to  be 
begun.  Obviously  this  is  somewhat  speculative.  It  would  prob- 
ably be  differently  estimated  by  different  parties.  To  be  con- 
sidered reliable  such  estimates  must  be  made  with  freedom  from 
bias  or  prejudice  and  upon  a  careful  study  of  all  the  available 
facts  or  circumstances  having  a  bearing  upon  the  results. 

A  period  of  at  least  five  to  six  years  would  doubtless  be  re- 
quired to  duplicate  the  plant  construction  and  business  develop- 
ment that  has  already  been  going  on  for  over  twenty-seven  years. 
The  sum  of  the  present  worths  of  the  differences  between  the  net 
earnings  in  the  two  cases,  actual  and  hypothetical,  is  considered 
by  the  authors  and  advocates  of  the  method  to  represent  the  going 
value  of  the  existing  plant 

It  has  already  been  clearly  indicated  herein  that  the  net  earn- 
ings of  recent  years  have  been  less  than  sufiBci^it  to  provide  a 
fair  rate  of  return.  The  comparison  should  therefore  be  based 
on  increased  earnings  for  the  existing  plant  after  such  time  as 
a  new  schedule  of  rates  can  become  effective. 

[6]  It  is  also  necessary,  before  proceeding  with  the  going 
value  computations,  to  make  a  tentative  estimate  of  the  propor- 
tions of  total  revenue  which  are  chargeable  to  the  public  and 
to  the  private  service  separately,  since  the  time  necessary  for 
the  hypothetical  newly  constructed  plant  to  acquire  the  public 
service  is  limited  to  the  period  of  plant  construction. 

The  general  results  of  similar  preceding  cases  indicate  that 
the  public  hydrant  service  is  not  now  bearing  its  just  share 
of  the  total  expense,  and  that  the  increase. to  be  made  in  total 
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revenue  should  come  largely  from  the  public  hydrant  service 
and  from  what  is  now  being  rendered  free  of  special  charge. 
This  free  service  includes  7  schools,  9  churches,  the  city  hall,  2 
fire  department  stations,  a  public  library,  ^nd  4  watering  troughs 
for  horses,  a  total  of  24  services,  through  which  a  very  consider- 
able quantity  of  water  is  used. 

[7]  The  apportionment  made  by  the  Commission's  engineers 
of  the  value  of  the  physical  property  shows  that  47  per  cent  is 
chargeable  to  the  municipal  hydrant  service  and  58  per  cent 
to  all  other  uses.  These  ratios  are  applicable  to  the  items  of 
interest  when  ascertained,  and  to  depreciation  and  taxes.  The 
operating  expenses  are  also  to  be  apportioned  between  public  and 
private  service,  but  on  a  different  basis.  They  must  first  be 
classified,  showing  the  amount  which  is  dependent  on  the  out- 
put, and  the  amounts  which  must  be  considered  as  "capacity 
and  "consumer^'  expenses,  all  of  which  has  been  quite  fully  ex- 
plained in  previous  decisions  of  the  Commission.  This  classifica- 
tion and  apportionment  of  the  operating  expenses  of  the  Merrill 
plant  was  shown  in  table  IV.  herein,  the  results  of  which  are, 
however,  required  at  this  point. 

For  the  purpose  of  proceeding  with  the  estimate  of  going  value 
separately,  it  will  now  be  tentatively  assumed  that  total  vahie 
is  substantially  the  cost  of  reproduction  new  of  the  physical 
property  only,  and  put  at  $204,000.  If  interest  be  assumed  at 
7  per  cent  and  depreciation  at  three  quarters  of  1  per  cent, 
amounting  to  $15,810,  the  total  revenue  (operating  expenses 
and  taxes  being  included  at  $16,914)  should  be  $32,724.  On 
^is  basis  it  appears  that  the  public  hydrant  service  should  be 
charged  with : 

Interest  and  depreciation 47%  of  $15,810  =  $7,431 

Taxes   (1914)    47%  of      6,6^=  2,662 

Operating  expenses   C  capacity  55%  of  .   4,647  =  2,556 

(  output      1%  of      5,598  =  56 

Direct  municipal   (for  hydrant  maintenance)    45 

Total $12,760 

In  the  foregoing  estimate  65  per  cent  of  the  capacity  portion 
of  the  operating  expenses  as  classified  in  table  IV.  is  charged  to 
the  public  hydrant  service  on  the  basis  of  the  estimated  relative 
capacity  requironents  of  public  and  private  service  separately. 
The  portion  of  the  output  expenses  charged  above  to  the  public 
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service  (1  per  cent)  is  on  the  basis  of  the  estimated  proportion 
of  the  total  water  used  in  the  fire  hydrant  service  for  purposes 
other  than  street  sprinkling,  i.  e*,  for  fire  fighting  and  sewer 
flushing* 

The  company's  pumping  station  pressure  charts  show  that 
during  the  year  1912  there  were  about  forty  fires,  and  in  eleven 
months  of  1913  about  fif^-five  fires.  The  charts  for  the  month 
of  August,  1918,  were  missing.  In  each  year  there  were  a 
number  of  instances  of  fire  pressure  being  on  for  from  one  to 
two  hours,  or  more,  continuously.  The  total  time  fire  pressure 
was  ou  in  1912  is  found  to  have  been  over  twentyone  hours  and 
in  eleven  months  of  1918  over  twenty-two  hours.  The  water 
chargeable  to  the  hydrant  service,  including  that  actually  used 
in  fire  £ghting,  together  with  the  increased  private  service  use 
and  waste  produced  by  the  excess  pressure  and  a  reasonable 
allowance  for  sewer  flushing,  while  not  accurately  ascertainable, 
is  believed  to  be  at  least  1  per  cent  of  the  total  annual  pumpage. 

If  the  item  of  interest  on  investment  be  reckoned  at  only  6 
per  cent  instead  of  7  per  cent,  the  other  items  remaining  as 
above,  the  fire  protection  charge  will  be  reduced  to  $11,791. 

In  proceeding  v^ith  the  valuation  on  the  reproduction  theory,  it 
may  reasonably  be  assumed  that : 

1.  The  reproduction  of  the  physical  plant  begins  as  soon  as 
practicable  after  the  date  of  the  valuation  of  the  one  under  con- 
sideration, namely,  January  1,  1914. 

2.  The  entire  construction  work  could  be  completed  by  the 
middle  of  1915. 

3.  Enough  of  the  construction  work  could  be  completed  dur- 
ing the  year  1914  to  permit  of  furnishing  service  to  at  least  one 
half  of  the  municipal  hydrants  from  and  after  the  beginning  of 
the  year  1915,  one  half  of  the  hydrant  service  charge  going  into 
effect  at  that  time. 

4.  By  January  1,  1915,  a  number  of  private  consumers,  esti- 
mated at  150,  or  about  14  per  cait  of  the  present  total  number, 
would  also  be  obtained  and  service  furnished  to  them  from  that 
time,  with  corresponding  commercial  service  revenues  being 
earned. 

'  5.  By  the  middle  of  1915  the  plant  could  begin  earning  the 
entire  hydrant  service  revenue  and  probably  have  about  400 
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private  consumers,  with  proportionate  commercial  service  reve- 
nues therefrom;  one  year  later,  or  by  the  middle  of  1916,  it 
should  have  750  consumers ;  one  year  later,  925 ;  in  another  year, 
1,040;  and  in  1919  about  1,100,  or  what  the  present  plant  seems 
likely  to  have  by  that  time. 

6.  The  rates  and  gross  earnings  of  the  present  plant  will,  after 
the  end  of  the  pres^it  calendar  year,  be  designed  to  afford  a  fair 
return  upon  the  valuation,  after  providing  for  operating  expenses, 
taxes,  and  depreciation,  and  therefore  should  be  scHnewhat  greater 
than  present  rates  and  earnings. 

The  following  table  V.  shows  the  ocnnputations  of  the  present 
worths  of  the  differences  between  the  seemin^y  probable  earn- 
ings of  the  two  plants  considered: 
P.U.R.19ieB. 
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The  substitution  of  a  7  per  cent  discount  rate  in  determin- 
ing the  factors  in  column  10  of  table  V.  results  in  an  aggregate 
net  credit  to  the  existing  plant  of  $12,371. 

A  similar  table  made  on  the  basis  of  a  6  per  cent  rate  of  net 
return  (column  5)  and  a  6  per  cent  discount  rate  in  column 
10  is  found  to  result  in  an  aggr^ate  net  credit  to  the  existing 
plant  of  $8,826  after  deducting  the  item  of  intere^  during  con- 
struction. This  deduction  is  made  because  the  item  has  already 
been  included  in  the  physical  yaluation,  and  it  should  not  be 
included  again  here. 

In  this  case  the  estimated  cost  of  reproducing  the  business 
development,  assuming  that  it,  together  -with  the  plant  con- 
struction, could  be  accomplished  in  six  years,  is  but  a  small 
part  of  what  the  actiial  cost  has  been.  The  deficits  which  have 
been  accumulating  annually  are  apparently  due  largely  to  an 
unduly  low  hydrant  rental  and  to  the  furnishing  of  a  considerable 
amount  of  free  service  to  the  city.  This  is  certainly  true  for  at 
least  the  more  recent  years,  if  not  for  the  earlier  ones. 

The  estimate  of  cost  of  reproduction  of  the  business  develop- 
ment clearly  depends  upon  numerous  assumptions.  Those  under- 
lying the  foregoing  estimates  may  possibly  have  been  such  as  to 
have  resulted  in  an  unduly  conservative  value.  If  in  error  at 
all,  the  estimates  are  considered  as  more  Kkely  to  be  somewhat 
too  low  than  too  high. 

In  addition  to  the  dements  of  physical  property  and  going 
value  there  is  also  to  be  considered  an  allowance  for  working 
capital.  The  addition  of  a  reasonable  amount  for  this  purpose 
brings  the  total  to  substantially  $200,000. 

When  considered  in  comparison  with  various  other  water 
utilities  and  the  populations  of  their  respective  communities, 
the  Merrill  plant  at  the  above  figure  appears  to  represent  not 
more  than  an  average  relative  value.  As  the  city  appears  to 
have  a  population  of  approximately  8,700,  the  per  capita  value 
is  only  $23.  The  corresponding  values  in  other  similar  cases 
which  have  been  before  this  Commission  have  ranged  as  high 
as  $40. 

[8]  The  circumstances  of  this  case  are  such  as  to  make  it 
appear  that  the  rates  for  the  future  might  well  be  designed  to 
yield  a  return  of  not  less  than  6  per  cent  on  $200,000  after  pro- 
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viding  for  the  expenses  of  operation,  taxes,  and  depreciation. 
Even  tliat  amount  of  net  earnings  will  scarcely  meet  the  interest 
charges  on  the  company's  outstanding  bonds  and  notes,  as  these 
aggregate  very  nearly  $800,000.  The  bonds,  amoiinting  to  $199,- 
000  par  value,  bear  5  per  cent  interest,  thus  requiring  $9,950 
as  annual  interest 

Distribution  of  Cost  of  Service. 

The  following  is  believed  to  substantially  represent  the  most 
equitable  division  of  the  various  classes  of  costs  of  service  be* 
tween  niunioipal  hydrant  service  <m  one  hand  aiid  all  other  serv- 
ice on  the  other: 

TABLE  VI. 


Operatfaiflr  expenses 

Total 

Monicipa] 
hydrant 

AD  Other 

Per 
cent 

Amount 

Per 

cent 

Amount 

OapAclty 

UM7 
6,598 
960 
45 
5.665 
1.500 
12.000 

66 

1 
0 
100 
47 
47 
47 

12.656 

66 

0 

46 

2,668 

706 

6.640 

46 
W 
100 
0 
58 
68 
68 

$2,091 

Output 

6,642 

OoDBumer 

960 

Hydrant  Inspection  and  repair 

Taxes 

0 
8,002 

Depreciation  (8^K  on  «aoo,000) 

Interest  on  valnatton 

795 
6,860 

Total , 

$80,415 

$11,665 

$18,750 

Using  the  present  bond  interest  of  5  per  cent  on  $199,000  as 
the  amount  of  return  to  be  allowed,  and  substituting  that  amount 
($9,950)  in  the  foregoing  table  VI.  in  place  of  the  amount  there 
shown  as  interest,  all  other  items  remaining  unchanged,  results 
in  charging  public  service  with  $10,701  and  private  service  with 
$17,664. 

Bearing  in  mind  the  fact  that  the  public  hydrant  rentals  have 
heretofore  been  responsible  to  a  large  extent  for  the  long-con- 
tinued deficiencies  of  net  earnings  below  a  fair  and  reasonable 
rate  on  the  cost  or  value  of  the  property,  the  propriety  of  re- 
adjusting the  hydrant  rentals  on  the  basis  of  providing  merely  the 
bond-interest  charges,  in  addition  to  operating  expenses,  taxes, 
and  depreciation,  can  hardly  be  granted. 

[9]  Notwithstanding  the  repeated  deficiencies  in  net  earnings 

below  an  adequate  rate  of  return  on  cost  or  value  of  the  plant,  the 

company  has  voluntarily  made  needed  improvements  and  exten-  ' 
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sions  from  tune  to  time,  and  thtis  sho\¥n  an  intent  of  keeping 
the  property  at  least  reasonably  w^  up  to  the  requirements  of 
ike  service.  This  fact  should  also  receive  consideration  in  de* 
termining  die  amount  of  net  return  to  be  allowed. 

[10]  The  service  to  city  buildings  and  fountains  is  entirely 
separate  and  distinct  from  the  hydrant  service,  and  is  so  very 
similar  in  character  to  that  furnished  to  private  premises  that 
it  is  classed  with  the  private,  or  commercial  and  industrial  serv- 
ica  Each  city  building  and  fountain  having  a  separate  service 
connection  must  in  equity  be  considered  as  a  separate  consumer, 
and  share  in  the  distributicm  of  expenses  apportioned  to  the 
private  service.  These  expenses,  as  shown  above  in  table  VI., 
aggr^ate  $19,810. 

Table  III.  shows  that  the  (^>M^ting  revenues,  exclusive  of  hy- 
drant rentals,  have  been  as  f (^ows  during  the  past  six  years : 


InchMUnff 

xnlsceUaDeouB 

earnings 

Excluding 

miscenaneom 

eftrnlnga 

1909 , 

$14,634.19 
16.045.45 
17.264 .4« 
16.838.23 
17.667.02 
17.210.68 

114,548.24 

1910 

15.666.14 

1911 

17,065.16 

1912 

16.750.38 

1918 

17,396.97 

1914 

17,113.74 

During  the  two  latter  years  miscellaneous  earnings  averaged 
$178.97;  during  the  four  latter  years,  $161.27;  and  during  the 
six  years,  $185.06. 

During  the  same  six  years  there  were  certain  gains  and  certain 
losses  entered  under  the  head  of  nonoperating  revenues.  The  net 
gain  in  six  years  amounts  to  $488.93,  or  an  average  of  $81.50 
per  annum.  This  consists  chiefly  of  profit  on  merchandise  sales, 
on  piping  and  connections,  and  of  real  estate  rentals. 

It  appears  that  an  allowance  of  about  $250  per  annum  may 
be  made  irom  the  amoimt  of  expense  apportioned  to  private  serv- 
ice, namely,  $19,810,  on  account  of  miscellaneous  operating  and 
nonoperating  revenues.  All  private  service  should  therefore  yield 
at  least  $19,560,  whereas  during  the  past  four  years,  with  a 
number  of  important  places  furnished  free  of  charge,  there  has 
been  an  average  revenue  of  $17,081.  The  corresponding  average 
for  the  past  two  years  was  $17,255. 

When  the  service  to  city  buildings  and  fountains  yields  a  pro- 
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portionate  and  equitable  revenue,  as  it  unquestionably  should^ 
there  will  be  but  a  amall  increase,  if  any,  required  in  the  rates  for 
<^lier  private  service  in  order  to  produce  a  reasonable  miniTBUTn 
total  revenue. 

[11]  There  is  no  indication  whatever  of  tihe  amounts  of  water 
used  in  any  of  the  Merrill  city  buildings  and  fountains^  or  of 
the  maximum  rates  at  which  it  may  be  drawn.  The  quantities 
per  month  or  per  year  are  undoubtedly  so  large  as  to  justify  the 
requirement  that  payment  therefor  be  made  on.  the  basis  of  meter 
measurement  and  meter  rates. 

[12]  Among  the  places  now  on  the  free  list  are  six  publio 
ward  schools  and  a  hi^  schooL  As  illustrations  of  the  large  uses 
of  water  in  schools  the  following  may  be  cited: 

a.  Two  parochial  schools  in  Merrill  whose  supplies  have  been 
metered  but  which  are  reported  to  have  refused  payment  on  the 
daim  of  being  entitled  to  free  service  are  shown  to  have  used 
910,950  and  729,700  gallons,  respectively,  or  an  average  of  about 
820,000  gallons  per  annum.  One  year's  bills  standing  against 
these  institutions  are  respectively  $214.19  and  $180.10,  or  almost 
$200  eadi  as  an  average. 

b.  Washington  School  at  Madison,  368,100  gallons  per  year. 

c.  Brayton  School  at  Madison,  1,328,000  gallons  in  one  year. 

d.  Doty  School  at  Madison,  886,000  gallons  in  one  year. 

e.  Madison  High  School,  4,495,000  gallons  in  one  year. 

The  water  service  furnished  to  the  city  schools  of  Madison  is 
subject'  to  the  same  schedule  of  rates  as  all  other  private  con- 
simiers. 

It  appears  that  when  the  various  schools,  churches,  city  build- 
ings; and  fountains  of  Merrill  b^in  paying  for  their  service  on 
the  basis  of  the  rates  now  in  effect  for  other  service,  those  rates 
having  been  established  in  the  franchise  given  to  the  water  com- 
pany on  April  19, 1887,  ordinance  No.  21  of  the  city  of  Merrill, 
the  deficiency  in  present  earnings  from  private  service  will  be 
substantially  eliminated. 

At  the  present  time  the  proportions  of  services  metered  and 
of  earnings  from  metered  service  are  so  very  small  as  to  make 
an  attempt  at  readjustments  between  that  class  and  flat-rate 
patrons  appear  inexpedient.  After  more  definite  knowledge 
as  to  the  value  of  the  service  heretofore  free  has  been  acquired,  the 
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subject  of  readjustment  of  private  service  rates  maj  be  entitled 
to  reoonsideratioiL 

It  is  obvious  that^  if  these  heretofore  free  services  are  not 
included  in  the  distribution  of  total  expenses^  the  rates  for  other 
private  consumers  must  be  increased  if  the  company  is  to  be 
permitted  to  earn  its  actual  expenses  and  anything  like  a  fair 
return  upon  the  value  of  its  property. 

Modified  Distribution  of  Present  Earnings. — Table  III.  here- 
in presented  the  company's  income  and  expense  statements  for 
the  last  six  fiscal  years.  These  show  that  when  the  sum  of 
opiating  expenses  and  taxes  is  deducted  ixofm  the  net  earnings 
there  is  left  for  both  depreciation  and  interest  on  the  investment 
sums  ranging  from  $6,845.80  in  1914  to  $9,008.01  in  1913,  or 
an  average  of  $7,907.16  for  the  six  years,  S^arating  deprecia- 
tioi^  from  this  latt^  amount  at  the  company's  estimate^  which 
seCTQLS  somewhat  low,  leaves  a  net  return,  applicable  as  interest 
on  investment  alone,  of  about  $6,680,  or  3.34  per  cent  on  $200,- 
000. 

It  may  be  of  some  interest  to  consider  what  would  be  the 
result  on  public  and  private  service  rates  if  it  be  assumed  that 
the  gross  earnings  should  continue  at  the  present  level  but  merely 
be  more  equitably  divided  between  the  municipal  hydrant  service 
and  all  private  consumers.  Tables  IV.  and  VI.  furnish  the  basis 
of  this  estimate,  which  is  as  follows : 

TABLE  Vn.. 


Total 

Municipal 
hydrant  serrice 

Private  aerySce 

Percent 

Amount 

Percent 

Amount 

Operatlngr 
Gftpacity 

$4,647 
5.698 
900 
45 
5,664 
6.680 
1.290 

65 

1 

0 

100 

47 
47 
47 

0 

45 

2.662 

8.140 

578 

45 
99 
100 
0 
53 
58 
58 

12.091 

Output 

5,542 

Consumer... 

960 

Hydrant  maintenance 

Taxes 

0 

8002 

Interest 

8.540 
652 

Depreciation 

Total 

124.824 

19,087 

$15  787 

It  therefore  appears  that  even  on  the  basis  of  existing  gross 
earnings  as  a  proper  amount  to  be  obtained,  the  municipal 
hydrant  service  is  contributing  materially  less  than  it  should. 
Were  the  present  gross  earnings  to  be  considered  ample  under 
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the  oiroumstanc^,  and  a  proper  readjustment  thereof  made  be- 
tween the  public  and  private  service,  the  rates  for  the  revenue 
paying  private  consumers  might  be  reduced.  In  that  case  the 
reduction  would  be  such  that  the  private  consumers  who  now 
collectively  contribute  approximately  $17,000  would  then  con- 
tribute but  $16,787,  less  the  amount  which  should  come  from 
the  schools,  churches,  public  buildings,  and  fountains. 

On  the  basis  of  a  net  return  of  6  per  cent  on  $200,000  and 
our  estimate  of  depreciation  ($1,600),  it  is  found  by  substitu- 
tion in  the  interest  item  of  table  YI.  that  the  public  hydrant 
rental  charge  would  be  $11,666,  and  that  all  private  users,  in- 
cluding services  now  free,  shouTd  contribute  $18,760.  This 
basis  would  seem  to  make  possible  a  small  reduction  in  private 
service  rates,  depending  in  amount  upon  the  proper  earnings  to 
come  from  the  twenty-four  services  now  and  heretofore  free. 
This  latter  cannot  be  closely  estimated  with  any  degree  of  certain- 
ty until  after  meters  shall  have  been  installed  on  those  services. 

[13]  Change  m  Present  Meter  Rates. — ^While  it  is  deemed  in- 
expedient at  this  time  to  attempt  any  adjustment  of  expenses 
between  metered  and  flat-rate  patrons,  it  is  quite  evident  that  a 
modification  should  be  made  in  the  form  of  the  meter-rate 
schedule.  As  it  now  stands,  the  metered  service  cost  curve  is  a 
zigzag  line,  showing  that  patrons  using  certain  quantities  will  be 
charged  materially  less  than  others  using  almost  the  same 
amounts  of  water.  For  example,  one  who  uses  30,000  gallons  in 
one  month  will  pay  40  cents  for  each  thousand  gallons,  or  a 
total  of  $12,  but  one  who  uses,  say,  31,000  gallons  per  month, 
will  pay  only  30  c«its  for  each  thousand  gallons,  or  a  total  of 
$9.30  per  month.  A  consumer  using  40,000  gallons  per  month 
would  pay  the  same  amount  as  one  who  used  only  30,000  gallons, 
t.  e.,  $12,  while  those  using  any  intermediate  quantity  would  pay 
less  than  either  of  them. 

Again,  one  using  72,000  gallons  per  month  would  pay  the 
same  as  one  using  but  60,000  gallons,  and  those  using  inter- 
mediate quantities  would  pay  less  than  either  of  them.  This 
form  of  schedule  is  entirely  indefensible  and  should  be  corrected. 
This  correction  will  be  made  on  the  basis  of  a  somewhat  arbitrary 
change  in  the  form  of  the  metered  service  cost  curve.  It  will  be 
such  as  should  not  affect  but  few  consumers  and  those  to  but  a 
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slight  extent.  It  will  farther  be  regarded  as  but  a  temporary 
and  inoomplete  improvement  in  the  present  meter-rate  schedule, 
and  subject  to  further  improvement  at  such  time  as  it  may  be- 
come desirable  to  make  a  more  thorough  analysis  of  the  sit- 
uation and  more  of  the  necessary  data  therefor  are  available. 

Complaints  about  Low  Pressure. 

[14]  Complaint  has  been  made  by  parties  living  on  the  higher 
levels  in  Merrill  that  the  water  pressure  at  their  premises  was 
very  unsatisfactory.  It  appears  that  the  hi^est  ground  level 
in  the  territory  served  by  the  water  company  is  about  50  fe^ 
above  the  waterworks  pumps  \^here  the  normal  pressure  is  40  lb. 
per  square  incL  This  difference  in  elevation  would  make  a  static 
pressure  difference  of  approximately  22  lb.,  so  that  there  should 
be  a  maximum  pressure  of  18  lb.  at  the  highest  street  level  under 
normal  conditions.  This  is  the  pressure  produced  by  a  water 
column  41.5  feet  in  hei^t,  and  should  be  ample  if  the  service 
pipes  leading  into  the  buildings  and  the  piping  within  the  build- 
ings are  not  unduly  small. 

There  are  apparently  two  ways  of  overcoming  the  troubles 
from  lack  of  sufficient  pressure  which  have  existed  in  a  certain 
small  section  of  the  city.  One  is  to  replace  the  pres^it  small 
house  piping  and  service  connections  with  larger  pipe,  such  as 
should  have  been  installed  in  the  first  place.  The  other  is  to 
increase  the  pressure  in  the  noains.  This  latter  method  would 
result  in  a  material  increase  in  pumping  expenses  for  two  rea- 
sons: 

1.  It  would  cause  a  greater  quantity  to  be  pumped,  and 

2.  It  would  require  more  steam  power  to  pump  each  quantity 
unit. 

An  increase  in  pumping  expenses  would  necessitate  a  general 
increase  in  rates  over  the  entire  city.  Obviously  the  latt^  method 
is  not  the  one  to  employ. 

Oeneral  Installation  of  Meters. 

[15,  16]  The  city  attorney  contended  for  the  extension  of  the 
meter  system  to  all  consumers,  as  a  means  of  restricting  water 
waste  and  eliminating  the  friction  between  the  consumers,  the 
water  company,  and  the  city,  also  that  it  would  "decrease  sub- 
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stantially  the  amount  of  water  that  will  be  used  in  the  city  and 
reduce  the  operating  expenses  in  proportion." 

The  1914  report  of  the  company  to  the  Commission  shows  a 
total  annual  pumpage  of  353,032,900  gallons,  which,  on  the  basis 
of  a  population  of  8,700,  is  a  daily  per  capita  average  of  111 
gallons.  This  is  substantially  the  same  average  as  in  Milwaukee, 
where  there  are  numerous  users  of  enormous  quantities,  and 
where  substantially  all  consumers,  including  public  buildings, 
etc.,  are  supplied  through  meters.  In  Madison,  where  all  con- 
sumers, including  schools,  diurches,  public  buildings,  etc.,  are 
also  all  metered,  the  average  daily  per  capita  pumpage  is  about 
71  gallons. 

The  noetering  of  all  water  services  in  Merrill  migiht  possibly 
reduce  the  pumpage  to  one  half  the  present  amount,  but  almost 
certainly  to  na  less  than  that.  It  would  not  reduce  the  number 
of  employees  now  required,  nor  their  wages  and  salaries.  It 
would,  however,  proportionately  reduce  Ae  expense  of  purifi- 
cation materials,  which  amounted  to  $1,026.80  for  the  last  fiscal 
year,  and  somewhat  less  than  proportionately  reduce  the  fuel 
expense,  which  for  the  same  fiscal  year  amounted  to  $4,463.79. 
It  is  not  apparent  that  any  other  items  would  be  materially  re- 
duced. On  the  other  hand,  there  would  be  substantial  increases 
in  certain  other  items  of  present  and  past  expenses. 

There  were,  on  June  30,  1914, 1,031  unmetered  consumers  for 
which  meters  would  have  to  be  purchased  and  installed.  This 
would  surely  require  an  additional  capital  investment  of  prob- 
ably $10,000  or  more,  for  which  additional  interest  and  depre- 
ciation charges  would  accrue.  The  frequent  reading  of  meters 
and  computation  of  meter  bills  would  probably  require  the  serv- 
ices of  another  employee.  Current  repairs  on  meters  would  be 
increased  to  nearly  26  times  what  they  are  for  the  present  num- 
ber of  46  metered  consumers.  This  is  all  on  the  assumption  that 
the  company  is  to  own  all  of  the  meters. 

Summing  up  the  main  items  of  financial  debits  and  credits 
in  the  matter  of  a  general  installation  of  meters  on  the  assump- 
tion that  the  present  pumpage  could  be  thereby  reduced  to  about 
one  half,  the  result  might  be  somewhat  as  follows: 
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Credits 

Reduction  of  expense  for  purificatioa  supplies  50%  : .      $513 

Reduction  of  fuel  item,  say  40%  of  $4,464 1,786 

Total   $2,299 

Dehita 

Interest  and  depreciation  on  $10,000  in  meters  at  say  10% $1,000 

<   Meter  reading  and  billing  requiring  an  additional  employee  at  say 

$60  monthly 720 

Meter  repairs  not  covered  in  depredation,  aay 280 

Total  $2,000 

It  is  considered  hardly  probable  that  the  credits  would  be  any 
greater,  if  as  great,  or  that  the  debits  would  be  any  lower,  if  so 
low.  In  other  words,  the  financial  difference  in  favor  of  a 
general  installation  of  meters  in  this  case  would  be  small  at  the 
best  This,  however,  is  not  to  be  construed  as  a  general  argument 
against  the  use  of  meters,  for  the  meter  basis  is  regarded  as  the 
most  logical  and  really  defensible  one.  It  is  the  most  equitable 
to  all  concerned,  and  affords  the  only  means  of  properly  distribut- 
ing among  the  various  consumers  the  private  service  portion  of 
the  total  cost  of  the  waterwoits  service. 

One  of  the  important  advantages  of  the  general  use  of  meters 
is  in  the  conservation  of  the  capacities  of  various  features  of  the 
utility,  by  which  there  is  a  postponement  of  the  time  when  it  will 
become  necessary  to  enlarge  the  plant  and  install  more  or  larger 
pumps,  boilers,  filters,  reservoirs,  etc.,  if  not  additional  feeder 
mains.  This  advantage  is  especially  important  in  the  more 
rapidly  growing  communities  and  where  the  waste  of  water  by 
consumers  is  so  great  as  to  be  eating  into  the  reserve  capacity 
which  should  always  be  available  for  good  fire  protection.  This 
advantage  is,  in  some  cases,  strongly  in  favor  of  a  change  from 
a  general  flat  rate  to  a  general  meter-rate  basis,  more  so  than 
appears  to  be  the  case  in  the  situation  now  before  us. 

The  measurement,  in  terms  of  dollars,  of  the  above-mentioned 
advantage,  or  of  that  of  an  anticipated  elimination  of  friction 
between  the  water  consumers,  the  city,  and  the  company,  is  quite 
difficult  to  accomplish.  Nor  does  it  appear  necessary  to  imder- 
take  it.  They  are  doubtless  of  sufficient  importance  to  counter- 
balance even  some  net  increase  in  cost  of  service  due  to  a  general 
metering  of  consumers'  connections. 

One  of  the  questions  to  be  determined  in  this  matter  is  as 
to  who  shall  furnish  ihe  capital  for  the  purcjiafle  and  installa- 
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tion  of  meters.  The  companys  existing  indebtedness  and  its 
low  rates  of  net  earnings  are  such  as  to  make  it  impracticable 
to  require  the  company  at  this  time  to  make  the  necessary  addi- 
tional investment  for  a  general  installation  of  meters.  The 
alternative  is  for  those  consumers  who  desire  meters  to  do  that 
individually. 

The  schedule  of  property  covered  by  the  staff's  valuation  in- 
cludes (mly  ten  meters,  being  those  owned  by  the  company.  Evi- 
dently then  about  86  meters  now  in  service  are  owned  by  con- 
sumers individually.  While  all  metered  consumers  must  be 
billed  on  the  same  rate  schedtde,  it  is  but  equitable  that  those  who 
have  provided  meters  privately  should  be  allowed  a  rental  there- 
for covering  interest  and  depreciation,  but  these  charges  must 
first  be  included  in  the  company's  expenses  when  determining 
proper  meter  rates.  As  previously  stated,  the  number  of  con- 
sumers now  on  the  meter  basis  is  rather  too  small  to  justify  an 
attempt  to  remodel  the  schedtde,  but  this  may  be  desirable  when 
the  proportion  of  metered  consumers  is  increased  and  the  value 
f  the  service  now  free  is  reasonably  well  established.  A  meter 
rental  to  be  deducted  from  the  bills  of  those  consumers  owning 
their  meters  is,  however,  hereinafter  determined. 

Meter  rentals  should  cover  the  items  of  reasonable  interest 
on  the  investment  in  the  meters  and  a  reasonable  allowance  for 
their  depreciation  and  perhaps  also  for  occasional  repairs.  The 
approximate  average  list  prices  of  several  commonly  used  makes 
of  water  meters  of  the  disk  type  are  found  to  be  as  follows,  in- 
cluding the  necessary  union  couplings : 

r  or  r  $8.40 

r  12.60 

1"  16.80 

11"     32.60 

Meters  of  the  piston  type  are  somewhat  more  expensive  in  first 
cost  than  those  of  the  disk  pattern.  In  the  case  of  any  city  where 
both  types  are  used,  the  result  of  this  fact  would  tend  to  offset 
the  effect  of  any  discounts  that  might  possibly  be  obtained  on  the 
above  list  prices.  The  use  of  meters  whose,  first  cost  is  greater 
than  that  of  others  may  be  justified,  but  apparently  only  on  the 
basis  of  a  longer  life  and  lower  exp^xse  in  depreciation  end 
maintenance.    It  would  be  diflScult  to  justify  differ^t  sefaedules 
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of  meter  rentals  for  the  different  types  and  makes  of  meters 
which  might  be  installed  by  water  consumers  in  Merrill,  either  as 
a  result  of  this  decision  or  otherwise,  hence  i{  will  be  assumed 
that  the  above  list  prices  will  fairly  represent  first  costs  of  meters 
exclusive  of  installation  expense. 

The  useful  life  of  a  water  meter  depends  upon  a  number  of 
conditions,  and  is  therefore  not  a  definite  quantity.  In  this  con- 
nection it  is  also  important  to  understand  whether  the  useful 
life  is  the  time  it  will  op^^ate  satisfactorily  without  any  repairs, 
or  whether  it  is  the  average  or  composite  life  of  the  parts,  some 
of  which  require  repair  or  renewal  sooner  than  others.  Taking 
the  latter  as  the  meaning,  it  appears  from  graieral  experience  to 
be  reasonable  to  assuine  that  for  the  purposes  of  this  case  the 
useful  life  of  a  water  m^er  will  be  from  twtoty  to  twenty-five 
years.  On  the  so-called  straight-line  method  of  calculation,  depre- 
dation would  amount  to  from  4  to  5  per  cent  per  annum.  On 
die  interest-bearing  sinking  fund  method,  assuming  compound 
interest  on  the  sinking  fund  at  the  rate  of  4  per  cent  per  annum, 
the  yearly  depreciation  would  be  from  2.4  to  3.4  per  c^it. 

Exclusive  of  any  expense  for  occasional  repairs  or  renewal 
of  parts,  the  addition  of,  say,  6  per  cent  interest  on  investment 
to  the  depreciation  diarge  results  in  a  total  of  from  8.4  to  11 
per  cent  of  the  first  cost  as  the  annual  charges  on  account  of 
these  two  items.  To  the  amounts  derived  in  this  way  for  these 
two  items  must  be  added  some  allowance  for  the  necessary  peri- 
odic repairs  unless  the  costs  of  such  repairs  are  to  be  borne 
directly  by  the  consumers  concerned.  If  repair  expenses  on 
meters  are  to  be  paid  directly  by  the  owners,  there  would, 
theoretically  at  least,  be  a  difference  in  the  rates  applicable  to 
consumers  who  own  their  meters  and  those  Vfho  do  not.  It  seems 
quite  clear  that  the  best  interests  of  all  concerned  require  that  the 
utility  shall  determine  the  necessity  for  and  make  the  repairs 
on  the  privately  owned  meters  as  well  as  on  those  belonging  to 
the  company.  This  leads  to  the  conclusion  that  the  repair  or 
maintenance  costs  should  be  kept  together  by  the  company  and 
distributed  among  metered  consumers  in  their  meter  rates,  al- 
lowance being  alsb  made  in  the  rentals  paid  to  meter  owners. 

As  the  meter-rate  schedule  in  effect  is  on  a  monthly  payment 
basis,  it  is  desirable  that  the  rental  allowance  be  on  the  same 
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basis.  From  the  analysis  of  the  matter  which  has  been  made^ 
it  appears  that  the  reasonable  and  proper  monthly  rentals  to  b© 
allowed  to  consumers  providing  meters  individually  and  privately 
will  be  as  follows : 

^^  or  f "  meters $0.08 

r 0.12 

1"   0.15 

ir  ..* 0.30 

Hydrant  Rental. 

[17,  18]  One  of  the  questions  involved  in  the  hearing  on  this 
case  was  that  concerning  the  right  of  the  city  to  order  out  of 
service  and  to  stop  payment  of  rental  on  hydrants  placed  under 
its  order  some  time  previously-  This  question  arose  by  reason  of 
the  fact  that  the  city  had  actually  ordered  out  of  service  five  or 
six  hydrants  which  it  regarded  as  no  longer  needed,  and  in  fact 
the  company  denied  the  right  of  the  city  to  so  reduce  the  hydrant 
rental  payments  which  have  hitherto  been  based  on  the  number 
of  hydrants  installed  pursuant  to  orders  of  the  city. 

It  must  be  remembered  that  hydrant  rentals,  or  charges  for 
public  hydrant  service,  consist  largely  of  fixed  charges  due  to 
the  investment  of  capital  in  property  provided  and  held  ready 
to  permit  of  the  delivery  of  large  quantities  of  water  when  re- 
quired. The  mere  cost  of  pumping  the  water  actually  used 
from  the  hydrants  and.  the  number  of  hydrants  per  mile  of  pipe 
line  are  comparatively  small  elements  of  the  cost  of  the  fire 
protection  service. 

When  the  distributing  mains  of  a  waterworks  system  are 
extended  for  the  purpose  of  supplying  water  to  new  hydrants 
installed,  the  larger  part  of  the  added  investment  is  in  the  pipe 
Kne  and  only  a  small  part  in  the  hydrants.  The  removal  of  the 
hydrants  cannot  possibly  be  justly  considered  as  restoring  to  the 
investors  the  capital  invested.  Nor  could  the  removal  of  both 
the  hydrants  and  the  mains  be  so  considered,  for  a  very  sub- 
stantial part  of  the  investment  went  into  the  wages  of  labor 
used  in  burying  the  material  in  the  ground.  The  removal  of  the 
material  would  require  further  expenditure  of  money  for  labor, 
and  this  would  have  to  be  charged  against  the  value  of  the  ma- 
terial removed  in  determining  the  amount  of  the  original  invest- 
ment restored.  It  is  therefore  obvious  tiiat  only  a  small  part. 
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of  the  investment  in  such  constructi<Mi  is  recoverable  by  the 
removal  of  the  installatioiu 

It  might  be  contended  that  such  capital  losses  as  would  be 
involved  in  such  cases  are  among  the  hazards  of  the  business 
which  were  assumed  by  the  investors  and  must  be  bprne  by  them. 
Arguments  of  this  kind  are  oft^i  advanced  on  behalf  of  the 
public  in  casqs  against  utilities  representing  private  capital. 
The  public,  however,  is  under  obligation  to  pay  reasonable  rates 
for  the  utility  service  rendered,  and  reasonable  rates  have  been 
generally  held  to  be  such  as  would  yield  the  reasonable  costs  of 
operation,  including  depreciation,  taxes,  and  a  fair  return  upon 
a  fair  valuation  of  the  property  involved.  If  acts  of  the  mu- 
nicipalities, over  which  the  utilities  have  no  control,  are  to  be 
allowed  to  materially  increase  the  costs  of  operation  or  the 
hazards  of  the  business,  it  would  seem  to  be  necessary  to  take 
the  effect  of  such  acts  into  account  in  readjusting  the  schedule 
of  rates,  in  order  that  serious  injustice  be  not  done  and  investors 
thereby  driven  from  the  making  of  further  investments  for  im- 
provements and  enlargements  when  needed.  Private  capital  can- 
not be  coerced  into  what  it  knows  or  believes  to  be  unprofitable 
ventures.  The  public  is  sure  to  suffer  through  poor  service 
when  capital  is  driven  from  the  field  by  unfair  treatment  and 
meager  rewards. 

Were  the  utility  in  this  case  a  municipal  one,  such  expenses 
and  losses  as  are  involved  by  the  city's  act  here  in  question 
would  quite  certainly  have  to  be  borne  by  the  water  consumers 
and  taxpayers  of  the  city  collectively.  The  fact  that  the  plant 
is  privately  owned  is  hardly  to  be  considered  as  suflScient  grounds 
upon  which  to  claim  that  these  losses  are  to  be  transferred  from 
the  citizens  of  Merrill  to  the  owners  of  the  plant,  as  the  latter 
have  no  control  over  the  cause  of  such  losses. 

What  has  hereinbefore  been  said  in  reference  to  past  earn- 
ings and  expenses  of  the  Merrill  water  utility,  together  with  other 
data  before  us,  shows  that  the  net  returns,  after  allowing  for 
depreciation  at  the  assumed  rate  of  three  quarters  of  1  per  cent, 
have  been  as  shown  below  when  figured  on  the  staff's  estimate  of 
cost  of  reproduction  new  and  the  company's  statement  of  cost  of 

extensions  and  betterment  during  recent  years : 
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1909  4.09  per  cent 

1910  3.48  "   " 

1911  3.94  "   " 

1912  3.41  "   " 

1913  3.71  "   " 

1914  2.79  "   •* 

When  computed  on  the  company's  own  valuation,  the  rates 
of  return  would  apparently  be  even  less  than  the  above  per- 
centages, and  these  are  less  than  the  cost  of  money  obtained  by 
sale  of  municipal  bonds.  The  above  rates,  moreover,  are  ap- 
parently unaffected  by  such  costs  or  losses  as  would  result  under 
the  present  system  of  rates,  from  the  city's  order  eliminating 
certain  hvdrants,  if  the  order  be  sustained. 

It  appears  to  be  very  certain  that  the  city  has  heretofore  been 
paying  less  than  a  fair  and  proper  amount  for  the  municipal 
hydrant  service  furnished  by  this  utility.  To  reduce  the  pay- 
ments still  lower  would  be  still  more  unfair  for  the  reason  that 
the  elimination  of  the  six  hydrants  ordered  by  the  city  to  be 
taken  out  would  by  no  means  proportionately  reduce  the  com- 
pany's expense  in  furnishing  the  hydrant  service. 

The  general  basis  of  charging  and  paying  for  this  service  in 
this  instance  is  the  one  which  has  until  quite  recently  been  in 
almost  universal  use ;  namely,  that  of  so  much  per  hydrant  each 
year.  This  basis  is  open  to  such  serious  objection  that  a  general 
adherence  to  it  in  future  water  rate  cases  is  considered  very 
doubtful.  It  tends  strongly  to  minimize  the  number  of  hydrants 
on  a  system.  The  hydrant  is  merely  the  opening  through  which 
to  take  the  water  delivered  by  pumping  plant  and  pipe  lines. 
The  frequency  of  such  openings  affects  the  character  of  the  serv- 
ice far  more  than  its  cost.  A  system  of  charges  which  tends  to 
premiumize  poor  service  is  obviously  not  the  one  to  be  favored. 
The  amount  hereinafter  specified  as  the  annual  hydrant  rental 
to  be  paid  by  the  city  to  the  City  Water  Company  of  Merrill  is 
the  amount  due  annually  so  long  as  the  distribution  system  for 
hydrant  service  remains  as  it  was  on  January  1,  1914. 

Extensions  of  the  hydrant  service  will  necessarily  involve 
additional  investments  and  require  increases  in  the  amount 
hereinafter  named  as  the  reasonable  charge  under  existing  condi- 
tions. 

The  staff's  valuation  of  the  physical  property  as  of  January 
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1,  1914,  shows  181  hydrants,  which,  with  their  connections  to 
the  mains,  >  involve  an  estimated  cost  of  reproduction  new  of 
$7,971,  or  an  average  of  about  $44.04  each.  These  are  placed 
on  a  pipe  system  containing  76,455  lineal  feet  of  pipe  4  inches 
or  larger  in  diameter,  involving  an  estimated  cost  of  reproduction 
new  of  $82,789  for  the  pipe,  specials,  valves,  and  other  material 
and  installation  expense.  The  estimated  cost  of  reproduction  of 
these  mains  alone  therefore  averages  substantially  $1.10  per 
lineal  foot.  Their  average  diameter  is  found  to  be  6.9  inches. 
Mains  smaller  than  4  inches  in  diameter,  aggregating  36,280 
lineal  feet,  are  not  included  in  the  foregoing  figures. 

The  average  diameter  and  cost  per  foot  of  future  extensions 
cannot  be  accurately  foretold.  It  is  also  doubtful  whether  the 
results  would  be  the  same  in  case  the  city  had  the  right  to 
specify  the  size  in  each  instance  as  with  the  specification  of 
sizes  of  all  new  pipe  extensions  entirely  in  the  hands  of  the 
managem^it  of  the  water  utility.  If  the  city  shall  have  the 
right  of  specifying  the  size  of  pipe  to  be  used  in  each  future 
extension  it  seems  only  reasonable  and  proper  that  the  additional 
annual  service  charge  for  each  should  be  made  dependent  upon 
the  size  of  pipe  ordered  laid. 

A  wiser  plan  may  be  to  place  upon  the  water  company  the 
responsibility  of  providing  adequate  service,  and  assign  to  it 
the  right  and  duty  of  determining  the  proper  sizes  of  pipe 
for  extensions  of  the  systaoo.  Both  plans  have  some  merit, 
and  as  yet  it  is  not  entirely  dear  that  either  is  decidedly  prefer- 
able to  the  other.  The  latter  plan  appears  to  call  for  the  estab- 
lishment of  but  one  unit  chai^  applicable  to  all  extensions  of 
the  hydrant  service  mains^  and  this  will  be  indep^ident  of  the 
service  chaige  applicable  to  additional  hydrants  ordered  by  the 
city  to  be  provided  upon  either  new  or  old  mains; 

In  apportioning  the  physical  property  in  this  case  between 
the  public  and  private  service,  the  Commission's  engineering 
staff  assigned  to  the  public  or  municipal  hydrant  service  47  per 
cent  of  the  entire  property.  This  included  all  of  the  value  in 
hydrants  and  connections,  63  per  cent  of  the  value  in  mains  4'^ 
and  larger,  and  other  proportions  of  other  items.  These  appor- 
tionments of  property  have  been  made  on  the  basis  of  the  esti- 
mated relative  capital  requirements  of  tlie  two  general  divisions 
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or  classes  of  service  if  served  separately  and  independently  of 
each  other. 

It  appears  that  certain  of  the  existing  mains  of  the  Merrill 
water  company  were  laid  upon  city  orders  in  situations  where 
they  produced  no  revenue  other  than  the  hydrant  rentals.  These 
would  seem  to  be  chargeable  wholly  to  the  hydrant  service. 

Letters  recently  received  .from  the  water  company  and  the 
city  attorney  of  Merrill  relate  to  a  question  as  to  the  laying 
of  another  such  line  of  pipe  to  provide  fire  protection  to  a  lumber 
and  mill  yard.  Possibly  this  and  other  future  extensions  ordered 
by  the  city  will  not  result  in  the  company's  acquisition  of  any 
additional  water  takers  and  commercial  service  revenue.  Cases 
of  this  sort  suggest  that  probably  a  somewhat  laiger  proportion 
of  the  cost  of  pipe  extension  is  fairly  chargeable  to,  the  fire  pro- 
tection service  than  is  so  chargeable  when  considering  the  entire 
present  pipe  system  as  a  unit. 

The  sizes  of  the  mains  in  that  part  of  the  present  system 
apportioned  between  public  and  private  service  include  4",  5", 
6",  8",  10",  and  12"  pipe.  Excluding  the  two  largest  of  these 
sizes  as  not  likely  to  be  used  in  extensions  during  several  years 
to  come,  the  present  fire  hydrant  service  mains  average  6.38"  in 
diameter,  and  their  estimated  cost  of  reproduction  new,  as  de- 
termined from  the  staff's  valuation,  is  found  to  average  about 
$1.01  per  lineal  foot.  Future  extensions  may  be  reasonably  as- 
sumed to  cost  approximately  the  same  amount.  Of  this  not  less 
than  70  cents  per  lineal  foot  is  deemed  to  be  fairly  chargeable 
to  the  extensions  of  the  hydrant  service.  The  pipe-line  service 
charge  applicable  to  extensions  of  the  fire  protection  system  must 
at  least  cover  the  interest,  taxes,  depreciation^  and  maintenance 
on  that  part  of  the  property.  Taxes  paid  during  the  year  ending 
June  30,  1914,  were  hereinbefore  shown  to  have  been  $5,664.16, 
which  is  2,78  per  cent  of  the  staff's  estimate  of  cost  of  reproduc- 
tion of  the  entire  physical  property  new,  and  3.20  per  cent  of  the 
cost  new  less  depreciation. 

The  rate  of  depreciation  of  water  mains  is  generally  conceded 
to  be  quite  small,  and  in  this  case  would  not  likely  exceed  0.5 
per  cent.  Assuming»the  net  rate  of  interest  return  to  be  allowed 
as  from  6  to  7  per  cent,  and  that  taxes,  depreciation,  and  mainte- 
nance will  approximate  4  per  cent,  it  appears  that  the  proper 
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pipe-line  service  charge  applicable  to  extensions  of  the  fire  pro- 
tection system  will  be  not  less  than  from  10  to  11  per  cent  of 
the  estimated  investment ;  namely,  10  to  11  per  cent  of  70  cents 
per  foot.  We  say  not  less  than  such  percentages,  for  the  reason 
that  no  account  is  yet  taken  of  the  fact  that  enlargements  of  the 
distribution  system  and  fire  protection  district  gradually  bring 
about  the  necessity  of  enlarging  the  pumping  plant  and  of  laying 
new  main  arteries  of  the  system.  Each  extension  has  its  pro- 
portionate part  in  producing  that  result  or  effect  Moreover, 
the  enlargement  of  the  fire  protection  district  tends  to  result  in 
the  use  of  more  water  in  that  class  6f  service  with  the  attendant 
effect  upon  operating  expenses. 

When  all  the  circumstances  are  considered,  it  is  deemed  just 
and  equitable  that  for  extensions  of  the  fire  service  system  made 
subsequent  to  January  1,  1914,  upon  orders  of  the  city,  the  city 
shall  pay  an  annual  chai^  of  8  cents  per  lineal  foot  of  pipe  line, 
also  an  annual  charge  of  $5  for  each  additional  hydrant  installed 
upon  either  new  or  old  mains. 

In  view  of  all  the  facts  and  circumstances  of  the  case,  it  is 
the  judgment  and  finding  of  the  Commission: 

1.  That  improvement  in  the  quality  of  the  water  being  sup- 
plied by  the  City  Water  Company  of  Merrill  is  not  clearly 
practicable  and  feasible  except  in  the  manner  indicated  in  the 
report  by  the  chemist  of  the  state  board  of  health  and  state 
hygienic  laboratory,  which  is  hereinbefore  presented  in  full,  the 
chief  recommendations  therein  relating  to  the  fullest  possible 
protection  of  the  Prairie  river  against  unnecessary  and  avoidable 
pollution,  and  to  a  careful  supervision  of  the  filtration  so  as  to 
obtain  the  best  possible  efficiency  of  the  filters. 

2.  That  the  company's  earnings  in  the  past  have  not  been  such 
that  any  reductions  can  be  made  in  the  rate  schedule,  but  on  the 
contrary,  the  earnings  have  been  inadequate  to  the  extent  of  f  uUy 
justifying  an  increase,  which  is  found  to  be  chargeable  very 
largely  to  the  fire  protection  and  other  public  service. 

3.  The  general  installation  of  meters  asked  by  petitioners 
orally  in  the  hearing  cannot  be  ordered  made  through  additional 
investments  by  the  company.  A  meter  reiltal  to  be  allowed  to 
consumers  who  may  install  meters  privately  and  individually  is 
herein  provided. 
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4.  Except  for  a  slight  modification  of  the  rates  for  metered 
service,  the  rates  for  commercial  and  industrial  service  cannot 
be  altered  at  this  time. 

Now,  therefore,  it  is  ordered,  that  the  schedule  of  rates  for 
metered  service  and  for  the  public  hydrant  service  now  in  effect 
be  abandoned  at  the  close  of  the  current  period  for  which  bills 
have  been  or  may  be  rendered,  and  the  following  rates,  deemed 
just  and  equitable,  be  substituted  therefor; 

Puhlic  Hydrant  Service: 

As  constituted  in  extent  and  character  on  January  1,  1914,  per 

annum $11,000.00 

For  extensions  of  the  fire  protection  service  subsequent  to  Janu- 
t^  1,  1914: 

Per  lineal  foot  of  pipe  line  per  annum $0.08 

Each  additional  hydrant  per  annum $5.00 

Public  Buildings  and  Fountains: 

Meter  rates 
Commercial  and  Industrial  Service: 
Meter  rates 

First  25,000  gallons  in  one  month  $0.40  per  1000  gallons 

Next       "  "  «    <»        "         ^ 20    **        **        " 

All  over  60,000  «  "    "        "         V.  *.  *. ! ! ! . ! ! !       .10    "        "        ** 

Minimum  bills 

i"  or  I"  meter $1.00  per  month 

I"  meter '. $2.00    " 

1"  meter $4.00    "       " 

Each  additional  i"  in  size $2.00    "       " 

Meter  rentals  to  be  deducted  from  bills  against  consumers  who  have  pro- 
vided meters  privately  or  individually: 
1"  or  I"  meters,  per  month $0.08 

I"  meters  per  month 12 

i»       *t        ft        (i  2g 

li"  "     *•     "     !!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!     !3o 

2"       "        *«        "       50 
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ABAHDOHED  PROPERTY; 

Allowance  for,  in  valuation  proceedings,  see  Valuation,  53-57. 

ABANDOHMEKT. 

Discontinuance  of  serrice  for  nonpayment,  or  violation  of  rules, 
see  Discontinuance  or  Service. 

Of  heating  service,  see  Service,  7,  8. 

Power  of  Illinois  Commission  to  permit  utility  to  discontinue  serv- 
ice, see  Service,  3. 

Sufficiency  of  evidence  to  overcome  presumption  of  necessity  for 
continuance  of  sleeping  car  service  arising  from  long  con- 
tinued operation,  see  Service,  18. 

ACCOUNTING. 

1.  A  fire  loss  should  be  accounted  for  under  the  title,  '^Contingen- 
cies  Extraordinary,"  and  an  appraisal  expense  under  ^'Public  Service 
Expense,"  under  the  Indiana  uniform  classification  of  accounts  for  elec- 
tric utilities.    Peck  v.  Indianapolis  Light  &  Heat  Co.   (Ind.)   446. 

ACCRUED  DEPRECIATION. 

See  Depreciation. 

ACETYLENE  GAS. 

Invasion  by  electric  company  of  territory  inadequately  served  by 
acetylene  gas  company,  see  Monopolt  and  Competition,  11. 

ACTIONS. 

To  recover  damages  for  discrimination  in  delaying  delivery  of  ship- 
ments to  connecting  carrier,  see  Damages,  2,  3. 

ACTIVE  LOAD. 

Maintenance  and  installation  charge  for  electric  power  varying  ac- 
cording to  horsepower  of  connected  load  without  regard  to 
active  load  as  discriminatory,  see  Discrimination,  18. 

ADEQUATE  REMEDY. 

At  law  or  in  equity  as  ground  for  not  requiring  abandonment  of 
unauthorized  invasion  of  field,  see  Monopoly  and  Competition, 
12. 
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ADJACENT  PROPERTY. 

Discontinuance  of  winter  street  railway  service  along  sparsely  set- 
tled line  not  dependent  upon  property  values,  see  Sebvice^  3L 

ADVANCE  PAYMENT. 

Discrimination  in  rule  providing  for,  see  Discbimikation,  33,  34. 

Right  to  require  payment  of  telephone  rental  in  advance,  see  Pay- 
ment, 3. 

Right  to  discontinue  service  for  failure  to  pay  telephone  rental  in 
advance,  see  Payment,  4. 

AGREEMENTS. 

See  CONTBACTS. 

AMORTIZATION. 

Amortization  of  losses,  see  Rbtubn,  15-17. 

'  ANNUAL  DEPRECIATION. 

See  Depbbciation. 

APPEAL  AND  REVIEW. 

/.  In  general,  1,  2, 
II.  Procedure,  3^8, 

I,  In  general, 

1.  The  Ohio  supreme  court  will  not  substitute  its  judgment  for  that 
of  an  administrative  board,  created  pursuant  to  an  act  of  the  legislature 
as  to  matters  within  its  province.  Before  the  oonrt  will  interfere  with 
an  order  of  the  Railway  Commission,  or  its  succ^sors,  it  must  appear 
from  a  consideration  of  the  record  that  the  action  of  the  Commission 
was  unlawful  or  unreasonable.  Hocking  Valley  R.  Co.  v.  Public  Utilities 
Commission  (Ohio)  406. 

2.  Findings  of  the  Missouri  Commission,  in  proceedings  for  com- 
pulsory trackage  connections  between  railroads,  are  not  conclusive  on 
the  supreme  court,  and  may  be  reviewed  as  in  cases  in  equity,  imder  a 
statute  providing  that  the  evidence  introduced  before  the  Commission 
shall  be  transferred  to  the  circuit  court,  which  shall  hear  the  cause  on 
the  evidence  as  in  cases  in  equity,  and  that  the  circuit  court  record 
with  a  transcript  of  its  proceedings  shall  constitute  the  record  in  the 
supreme  court.  Chicago,  B.  &  Q.  R.  Co.  v.  Public  Service  Commission 
(Mo.)  367. 

II,  Procedure. 

3.  The  Missouri  supreme  court  cannot  direct  disniiissal  of  proceed- 
ings originating  before  the  Public  Service  Commission,  upon  reversing 
and  remanding  a  judgment  of  the  circuit  court  affirming  a  Commission 
order,  since  the  supreme  court  jurisdiction  is  derivative  and  the  circuit 
P.U.R.1916B. 
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APPEAL  AND  REVIEW— continued. 

court  can  only  affirm  or  reyerse.    Chicago,  B.  &  Q.  R.  Co.  ▼.  Public  Serv- 
ice Commission  (Mo.)  367. 

4.  Act  No.  132  of  1914,  "to  provide  for  the  manner  in  which  suits 
to  contest  any  decision  ...  or  order  of  the  Railroad  Commission 
of  Louisiana  shall  be  tried/'  applies  to  untried  suits  pending  at  date 
of  its  passage.  Morgan's  L.  &  T.  R.  ft  S.  S.  Co.  v.  Railroad  Commission 
<La.)  366. 

5.  A  statute  providing  that  an  appeal  shall  be  ineffectual  unless  a 
bond  is  filed  within  five  days  applies  to  a  cross  appeal.  Bremerton  v. 
Bremerton  Water  ft  Power  Co.  (Wash.)  120. 

6.  The  supreme  eourt  will  not  consider  the  cross  appellants'  assign- 
ments of  error  after  dismissing  his  appeal.  Bremerton  v.  Bremerton 
Water  ft  Power  Co.  (Wash.)  120. 

7.  A  Federal  district  court  will  not  entertain  a  suit  to  enjoin  the 
enforcement  of  an  order  by  the  California  Railroad  Commission  fiadng 
water  rates,  on  the  ground  that  the  rates  are  confiscatory  and  will  take 
property  without  due  prooess  of  law,  imtil  after  the  utility  avails  itself 
of  its  right  to  apply  for  a  rehearing  under  the  Public  Utilities  act, 
which  provides  that  the  order  shall  not  be  actionable  tmtil  an  applica- 
tion for  a  rehearing  has  been  made  by  the  party  aggrieved  and  action 
had  thereon,  although  such  review  will  be  by  the  same  tribunal  that 
made  the  order,  although  the  Commission  has  power  to  order  a  rehear- 
ing upon  its  own  motion,  and  although  an  application  for  a  rehearing; 
does  not  operate  to  suspend  the  order,  the  Commission  having  power 
to  make  the  suspension  pending  a  rehearing.  Palermo  Land  ft  Water 
Co.  v.  Railroad  Commission  (Fed.)  437. 

8.  The  Arizona  Commission  will  suspend  the  operation  of  an  order 
pending  a  determination  of  its  lawfulness  by  the  courts.  Re  Adminis- 
trative Ruling  (Arie.)  844. 

APPEAI.  BOND. 

Time  for  filing,  see  Affbal  ahb  Review,  S. 

APPORTIOHMEirT. 

J.  In  ease  of  a  single  uUUty,  1-^11. 

a.  JEleoiricUy,  1—7. 

!•  Bxpenses,  1— d« 

2.  Investment  or  values,  4— 7« 

b.  Jfoturol  gaSf  8,  9. 

c.  TelephoneSf  10, 

d.  Water,  11. 

II »  In  case  of  a  joint  enterprise,  12'-'16* 
a.  In  general,  12. 
t.  Bridges,  13,  14L, 

c.  Physical  connection  between  teleph4>neSf  IS* 

d.  Telephone  toll  charges,  16, 
P.U.R.1916B. 
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I.  In  case  of  a  aincrle  utilUy. 

a.  Electricity, 

1.  Expenses, 

1.  Municipal  lighting  service  may  not  be  relieved  from  bearing  a 
proportion  of  the  operating  and  fixed  chaises  of  a  plant  also  sapplying 
current  for  commercial  and  domeatic  use,  upon  the  theory  that  mu- 
nicipal lighting  is  a  by-product,  where  such  service  makes  some  use  of 
the  plant,  although  municipal  lighting  makes  a  part  of  the  plant 
remunerative,  and  very  little,  if  any,  additional  generating  equipment 
is  required  therefor.    Moore  v.  Merchants  Heat  &  Light  Co.  (Ind.)  499. 

2.  In  ai^Kirtioning  the  cost  of  producing  and  transmitting  elec- 
tricity as  between  ''demand"  and  "energy,"  interest,  depreciation,  main- 
tenance, fire  insurance,  and  a  part  of  taxes  were  charged  to  "demand;" 
and  operating  expense,  casualty  insurance,  a  pro  rata  of  general  ex- 
pense, and  a  part  of  taxes  to  "energy .'*  Monahan  v.  Pacific  Oas  k  £. 
Co.   (Cal.)  609. 

3.  G^ieral  expense  was  apportioned  to  the  cost  of  producing  and 
transmitting  energy  on  the  basis  of  investment  rather  than  that  of  the 
number  of  consumers,  neither  method  being  entirely  consistent,  and  the 
utility  being  saved  from  any  loss  from  the  method  used  by  being  allowed 
a  reasonable  return  in  the  entire  business.  Monahan  v.  Pacific  Gras  & 
E.  Co.  (Cal.)  609. 

2,  Investment  or  values, 

4.  In  fixing  rales  for  dectric  light  and  power,  the  value  of  property 
used  for  steam  heating  must  be  separated  fn»n  the  total  value.  Peck 
V.  Indianapolis  Light  &  Heat  Co.  (Ind.)  445. 

5.  The  value  of  a  reservoir  system  used  jointly  by  the  water  and 
electric  departments  of  a  utility  was  charged  to  the  electric  department 
in  a  rate  valuation,  in  view  of  the  fact  that  other  joint  property  had 
been  charged  to  the  water  department.  Monahan  v.  Pacific  Gas  &  S. 
Co.  (Cal.)  609. 

6.  Steam-plant  land,  landed  capital,  power-plant  buildings,  and  gen- 
eral structures  that  are  used  for  local  purposes,  and  not  for  general 
production  and  transmission  purposes  of  an  electric  utility  supplying 
many  communities,  should  not  be  charged  to  the  general  system  of  pro- 
duction and  transmission.    Monahan  v.  Pacific  Gas  &  E.  Co.  (Cal.)  609. 

7.  Steam  plants  generating  electricity  in  various  localities  should 
be  charged  to  a  general  production  and  transmission  system  of  an  elec- 
tric utility  supplying  many  communities,  irrespective  of  whether  the 
steam  plants  feed  energy  directly  to  the  transmission  lines,  or  wheth»' 
they  serve  merely  as  a  reserve  to  hydroelectric  production,  where  such 
plants  are  operated  primarily  for  the  system  efficiency,  and  not  for  local 
economy,  even  though  they  guarantee  continuity  of  local  service.  Mon- 
ahan V.  Pacific  Gas  &  E.  Co.  (Cal.)  609. 

P.U.R.1916B. 
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b.  Natural  gaa. 

8.  The  value  of  a  natural  gas  production  plant  was  separated  in  a 
rate  valuation  from  the  transportation  and  distribution  plants  of  a 
utility  which  both  produced  and  purchased  gas.  Landon  ▼.  Lawrence 
(Kan.)  331. 

9.  The  value  of  property  used  in  transporting  and  distributing  nat- 
ural gas  in  two  states  may  be  divided  upon  the  basis  of  use,  in  the 
proportion  that  the  volume  of  gas  used  in  each  state,  respectively,  bears 
to  the  entire  volume  passing  through  the  line.  Landon  v.  Lawrence 
(Kan.)  331. 

c.  Telephones* 

10.  Neither  a  separate  valuation  of  city,  rural,  and  toll  telephone 
plants  nor  the  cost  of  each  class  of  service  is  necessary  in  fixing  rates, 
where  the  entire  plant  is  operated  as  a  unit  and  all  subscribers  have 
equal  use  of  all  facilities.    Re  Polo  Mut.  Teleph.  Ck>.  (HI.)  318. 

d.  Water, 

11.  Operating  expenses  of  a  water  utility  were  apportioned  between 
municipal  hydrant  and  "all  other  service"  by  apportioning  interest, 
depreciation,  and  taxes  on  the  basis  of  the  value  of  physical  property 
devoted  to  each  service,  capacity  expense  on  the  basis  of  the  capacity 
requirements  of  each  service,  and  output  expenses  on  the  basis  of  the 
amount  used  by  hydrants  for  other  than  street  sprinkling.  Smith  ▼• 
City  Water  Co.  (Wis.)   1068. 

II,  In  case  of  a  joint  enterprise* 

a.  In  general, 

12.  The  expense  ol  moving  a  pole  line  further  away  from  a  railroad 
track  for  safe  clearance  should  be  apportioned  according  to  priority  of 
occupancy,  where  it  appears  that  part  of  the  track  was  built  prior  to 
and  part  after  the  erection  of  the  pole  line.  American  Steel  Foundries 
V.  Kinloch  Teleph.  Co.  (111.)  10. 

b.  Bridges. 

13.  That  a  bridge  used  by  a  street  railway  was  reconstructed  heavier 
than  necessary  will  not  be  considered,  in  determining  what  part  of  tha 
expense  the  railway  should  pay,  where  it  made  no  objection  to  the 
plans.    Re  Expense  of  Little  Bridge  (R.  I.)  278. 

14.  The  space  of  a  street  railway  track  on  a  reconstructed  bridge, 
phis  18  inches  outside  of  one  rail  and  the  clearance  between  the  near 
rail  and  bridge  parapet,  rather  than  such  track  space  plus  18  inches 
on  both  sides,  or  the  space  on  the  bridge  where  the  floor  was  thicker, 
was  taken  as  railway  structure  in  determining  what  part  of  the  cost 
the  company  should  pay,  where  the  old  bridge  was  unsafe  without  the 
P.U.R.1916B. 
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operation  of  the  railway,  and  where  state  regulations  required  the 
clearance  between  the  rail  and  parapet.  Re  Expense  of  Little  Bridge 
(R,  L)  278. 

c.  Physical  connection  hetweenc  telephones. 

15.  A  telephone  company  seeking  physical  connection  was  required 
to  bear  the  cost  of  the  connection  and  the  subsequent  maintenance.  Re- 
organization Committee  v.  Prairie  City  Farmers'  Teleph.  Co.  (III.)  745. 

d.  Telephone  toll  charges. 

16.  Toll  charges  will  be  equally  divided  between  two  telephone  com- 
panies where  the  interchange  of  messages  is  equal.  Merton  Teleph.  Co. 
▼.  Pewaukee-Sussex  Teleph.  Co.  (Wis.)  133. 

APPRAISAI.  EXPENSE. 

To  be  accounted  for  under  title  of  "public  service  expense/'  sec 

AOOOXJNTING. 

APPROVAI.. 

Of  security  issues,  as  not  amounting  to  guaranty,  see  Secubitt 
Issues,  10. 

ABIZONA. 

Policy  of  Commissi<m  to  suspend  operation  of  order  pending  appeal 

to  the  Courts,  see  Appeal  and  Review,  8. 
Penalties  imposed  by  Commission  for  noncompliance  with  orders, 

see  Fines  and  Penalties,  1. 
Power  of  Commission  to  order  reparation  on  account  of  charges 

paid  prior  to  Public  Utility  act,  see  Reparation,  6. 
Necessity  of  obtaining  consent  of  Commission  to  issue  bonds  upon 

property  in  another  state,  under  Arizona  statute,  see  Secubitt 

Issues,  9. 

ASSESSED  VAI»IIE«  ^ 

Consideration  of,  in  determining  present  value  of  property,  see  Val- 
uation, 11. 

Taxation  value  as  measure  in  valuation  proceedings,  see  Valuation, 
20. 

ASSIGNMENT. 

Of  reparation  claim,  see  Reparation,  1, 

ASSIGNMENTS  OF  EBROB. 

Consideration  of  cross  appellaats'  assignments  oi  error  after  dis- 
missing his  appeal,  see  Appeal  and  Review,  6. 

ATTORNEYS. 

Allowance  for  expenditures  for  employment  of  attorneys  to  defend 
proceedings  before  Commissions,  see  Return,  19. 
P.U.R.1916B. 
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AUTOMOBILES. 

/.  In  general,  1. 

II.  Certificate  of  convenience  for  operation  of,  as  common  ear- 
rierSf  ^—6. 

/.  In  general* 

Taxieabfl  not  operating  over  specified  routes  tinder  schedule,  as  public 

utility,  see  Pxjblic  Utilities,  2* 
Right  of  railroad  to  reduce  rates  to  meet  competition  by  automobile 

line,  see  Rates,  15. 

1.  Chapter  667  of  Laws  of  1915  (New  York),  goTerning  the  oper- 
ation of  jitneys,  is  not  applicable  to  automobiles  standing  at  a  hotel 
and  railroad  depot  for  hire  to  and  from  any  point  hidioated  by  a  cus- 
tomer, for  a  minimum  fare  of  26  cents,  although  the  demand  for  service 
between  the  hotel  and  depot  requires  more  or  less  regular  trips  along 
streets  occupied  by  a  street  railway.    Re  Ryder  (N.  Y.)  1067. 

II»  Oertifieate  of  convenience  for  operation  of,  as  common 


2.  The  fact  that  a  street  railway  company  will  suffer  financial  loss 
from  the  parallel  operation  of  an  auto-bus  line  does  not  justify  the 
refusal  by  the  Commission,  in  the  exercise  of  its  discretion  of  a  certifi- 
cate of  convenience,  where  the  people  and  the  officers  of  a  city  have  de- 
clared in  favor  of  it.    Re  Becraft  (N.  Y.)  820. 

3.  The  fact  that  a  statute  limits  jurisdiction  of  the  Commission  in 
the  matter  of  granting  certificates  of  convenience  to  auto-bus  lines  to 
the  streets,  avenues,  and  public  places  in  any  city,  does  not  preclude  the 
consideration  of  proposed  routes,  partly  within  a  city  and  partly  out- 
side, in  their  entirety,  where  it  is  made  to  appear  that  suburban  travel 
over  a  part  of  the  line  is  not  properly  acconunodated  unless  the  same 
may  be  continued  over  the  city  streets.    Re  Becraft  (N.  Y.)  820. 

4.  That  permits  granted  by  a  city  council  to  auto-bus  lines  may  be 
irregular  and  void  will  not  prevent  the  Commission  from  granting  cer- 
tificates of  convenience  and  necessity,  since  the  two  proceedings  are 
independent,  and  the  question  of  the  legality  of  the  city  permits  is  one 
for  the  courts.    Re  Becraft  (N.  Y.)  820. 

5.  Certificates  of  convenience  and  necessity  were  granted  for  the 
operation  of  two  auto-bus  lines  with  routes  partly  within  and  partly 
outside  of  a  city  in  which  street  railway  cars  were  operated,  the  traffic 
to  be  limited,  however,  to  through  passengers.    Re  Becraft  (N.  Y.)  820. 

BIIX8. 

Allowance  for  uncollected  bills,  see  Patmeitt,  1. 
Discontinuance  of  service  for  nonpayment,  see  PATKBinv  ^7. 
Standard  rules  regulating  bill  forms  for  electric  utilities  in  Mary- 
land, see  SiBViOE,  16. 
P.U.R.1916B. 
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BLOOK  BATES. 

Substitution  of,  for  step  rates  to  eliminate  discriinination,  see  DiB- 
OBncmATioN,  19,  20. 

BOHB  BISECTION. 

Power  of  court  to  order  city  to  hold,  see  Spccmo  Pkbidbmance,  1. 

BOHBS. 

Cancelation  of  vendor's  bonds  upon  purchase  of  stock,  see  Ookbcoj- 

DATION,  MeBGEB  AND  SaLE,  6. 

Issuance  of,  see  Seguritt  Issues. 

Proportion  of  bonds  to  stock,  see  Sboubitt  Issues,  11,  12. 

Allowance  for  value  of  bonds  in  rate  valuation,  see  Valuation,  70. 

BOOK  VALUE. 

As  measure  of  value  in  rate  valuation,  see  Vaujation,  19. 

BBIDQE8. 

Basis  for  apportioning  cost  of  reconstructing  bridge  used  by  street 

railway,  see  AppoBnoNMB3VT,  13,  14. 
Burden  of  proof  as  to  duty  of  owner  of  canal  to  maintain  portion 

of  river  highway  bridge  which  spans  it,  see  Evidence,  1. 

1.  A  long-continued  course  of  conduct  on  the  part  of  a  board  of 
chosen  freeholders  in  the  repair  and  maintenance  of  a  bridge  does  not 
raise  a  prescriptive  right  on  the  part  of  another  to  the  continuance  of 
such  maintenance,  but  may  be  taken  as  evidence  of  the  view  of  the 
board  as  to  its  rights  and  duties  with  respect  thereto.  Middlesex  Coun- 
ty V.  Delaware  &  R.  Canal  Co.  (N.  J.)  968. 

2.  The  mere  fact  that  a  river  highway  bridge  owned  by  a  county 
also  spans  a  canal  does  not  establish  an  obligation  on  the  part  of  the 
owner  of  the  latter  water  way  to  maintain  that  portion  of  the  bridge 
which  crosses  it.  Middlesex  County  v.  Delaware  &  R.  Canal  Co.  (N.  J.) 
968. 

BUILDIKQ8. 

Apportionment  of  value  of  buildings  owned  by  electric  utility  sup- 
plying several  conununities,  see  Appoetionkent,  6. 

Value  of  use  as  proper  value  of  old  buildings  still  useful  for  some 
purposes,  in  rate  valuation,  see  Valuation,  68. 

BUBPBV  OF  PBOOF. 

See  EviDEKCB)  1. 

BUS  lilKE. 

See  Automobiles. 

BT«PB01>UCT8. 

Development  of  by-products  as  factor  to  be  considered  in  fixing 
freight  rate  upon,  see  Rates,  42. 
P.U.R.1916B. 
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CABI.E8. 

See  WlKES  AND  Cabldi. 

CAUFOBKIA. 

Necessity  for  rehearing  before  applying  for  injunction  agaiut  en- 
forcement of  Commission  order,  see  Appeal  and  Review,  7. 

CANALS. 

Repair  of  bridges,  see  Midges,  2. 

Burden  of  proof  as  to  duty  of  owner  to  maintain  portion  of  river 
highway  bt-idge  which  spans  it,  see  Evidence^  1. 

CAPITAI.  STOCK. 

Issuance  of,  see  Secubity  Issues. 
See  also  Stock. 

CARRIERS. 

Certificate  of  convenience  for  operation  of  automobiles  as  common 

carriers,  see  Automobiles,  2-5.  ■* 

Steamship  as  common  carrier  within  meaning  of  Public  Service 

Commission  law,  see  ComnssioKS,  3. 
Service  by,  see  Service. 
Effect  of  custom  to  observe  Monday  when  holiday  falls  <}h  Sunday 

to  excuse  carrier  from  forwarding  shipments  on  Monday,  see 

Sdevice,  17. 

CARS. 

Charge  for  cleaning  and  disinfecting  live  stock  cars,  see  Rates,  4d. 

CASH  MSPOSIT. 

See  also  Deposit. 

Discrimination  in  rule  requiring,  see  Disgbiicination,  34. 

CAStTALTISS. 

Right  to  return  to  provide  against  casualties,  see  RtfTUB)7,  23. 

CASUALTY  IKSURANCE. 

See  Insubance. 

CERTIFICATE  OF  CONVENIENCE  AND  NECESSITY. 

For  operation  of  automobile  as  common  carrier,  see  Automobiles, 
2-5. 

Power  of  New  York  Commission  to  determine  validity  of  franchise 
upon  application  for  approval,  see  Ccrmcissio^s,  4. 

Power  of  Commission  to  grant  certificate  upon  condition  that  oper- 
ation be  confined  to  part  of  territory  not  served  by  others,  see 
Commissions,  5. 

To  operate  in  occupied  territory,  see  'MmtOF^LY  and  CoMPlBiXriON, 
2-11. 
P.U.R.1916B.  71 


Digitized  by 


Google 


nZt  IKDEX. 

CERTIFICATE  OF  CONVENIENCE  AND  NECESSITY— oon^tiwicrf. 
Necessity  for,  for  construction  by  a  lumber  company  of  a  tramway 
across  a  public  highway  for  its  exclusive  use  in  hauling  lumber, 
see  Public  Utilities,  1. 
See  also  Puouo  Good, 

1.  A  public  service  corporation  cannot  exercise  its  powers  or  fran- 
chises until  after  it  has  received  a  certificate  of  public  convenience, 
where  its  charter  was  not  recorded  until  after  the  effective  date  of  the 
statute  (act  of  July  26,  1913,  act.  III.  §  2)  requiring  the  certificate, 
although  letters  patent  were  issued  before  that  time.  Re  Ambridge 
Borough  Light,  Heat  &  P.  Co.  (Pa.)  432. 

2.  Nonuser  of  valid  rights  granted  prior  to  the  passage  of  the  Pub- 
lic Service  Company  law  does  not  render  the  corporation  a  mere  '"pro- 
posed"  public  service  company  required  to  obtain  a  certificate  of  con- 
venience, although  the  statute  declares  that  the  term  ^'public  service 
company'^  includes  those  "dcMng  business"  in  the  state,  where  the  stat- 
ute saves  the  rights  that  every  public  service  company  "might  possess'* 
at  the  tin^e  of  its  passage,  and  where  the  attorney  general  has  refused 
an  application  for  quo  warranto  to  test  whether  the  rights  were  lost 
by  nonuser.  Citizens'  Electric  Illuminating  Co.  v.  Jenkins  Twp.  Elec- 
tric Light,  Heat  k  P.  Co.  (Pa.)  688. 

3.  A  certificate  of  convenience  and  necessity  is  not  required  for  the 
exercise  of  the  right  to  lay  interurban  railroad  tracks  in  a  ci^  to  con- 
nect such  roads  with  industries  and  docks,  where  this  amounts  to  a  mere 
extension  of  the  franchise  and  contracts  under  which  the  roads  arc  oper- 
ating.   Warren  v.  Chicago,  S.  B.  &  N.  I.  Electric  R.  Co.  ilnd.)  703. 

CHAIRMAN. 

Effect  of  statement  of  chairman  as  to  effect  of  Commission  rule,  see 
Evidence,  3. 

CHARITABLE  INSTmmOKS. 

Reduced  rates  to  churches  as  unlawful  discriminati^s,  see  Du- 

CBJULSATJOHf,  12« 

CHARTER. 

Jurisdiction  of  Commission  to  require  company  authorized  to  build 
and  maintain  railroad  to  provide  adequate  passenger  service, 
see  Sebvicb,  6. 

See  also  FbanchiseS. 

OHTTil>RETf. 

Right  of  Commission  to  reduce  street  railway  fares  for  school  chil- 
dren below  statutory  rate,  see  Rates,  4. 

CHURCHES. 

Redneed  rates  to  ohntthes  as  unlawful  discriminatkm,  see  Dn- 

GBIMINATIOIT,    12. 

P.U.R.1916B. 
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CITIES. 

See  MuNiciPiX47:iE»»  , 

CLA88  UBGI8I.ATIOK.     ^ 

Claasifications  of  business  for  prescribing  railroad  rates,  see  Coit- 
STiTUTioif  AL  Law,  8. 

OIiEAXIKQ. 

CShaige  lor  deaning  and  disinfeeiing  li^e  stock  ear%  see  Katsb,  45. 

Fact  tbat  clerk  rather  than  president  of  village  trustees  put  motion 
and  took  vote  as  aifeeting  yalidity  of  frandiise,  see  Fban- 

OOAI.. 

Through  route  and  joint  rates  for  transportation  of  coal,  see  RAns, 
87. 

OOAIi  ULHDS. 

Allowance  for  investment  in  coal  lands,  in  vahiatioii  proceedings, 
see  VAI.UATIOIT,  66. 

COLLATERAL  ATTACK. 

Upon  right  to  maintain  switch  tra<^  in  street  constructed  und^r 
municipal  authority,  see  Pbocedubb,  1. 

COMMISSION  EXPENSES. 

Duty  to  amortize  expenses  incurred  in  rate  case,  see  Rstubn^  16. 
Bight  to  allowance  for  employment  of  attomqrs  and  engineers  to 

defend  proceedings  before  Commissions,  see  Retubn,  19. 
Duty  of  utility  to  reimburse  state,  for  Commission  expenses  in  rate 

proceedings  see  Bxrutax,  20. 

OOMMnUIIONS. 

J.  Jurisdiction,  potoera,  and  duties,  1—7. 
a.  In  genena,  1. 

h.  Over  particular  Tdnds  of  questUms,  »-7. 
o.  €}ver  particular  lcind$  of  corporations, 
II.  Orders. 

Power  of  supreme  court  to  direct  dismissal  of  proceedings  before  Com- 
mission upon  reversing  judgment  of  court  affirming  Commission 
order,  see  Appeal  and  Review,  3. 

Bffect  of  statement  by  chairman  ^  to  Commission  rules»  see  £vidsik% 
3. 

P.U.R.1W6B. 
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/.  Jurisdieticn,  powers,  tmd  duUea. 

a.  In  general,  • 

Effect  of  statute  prohibiting  municipality  from  fixing  rates  to  produce 
less  than  a  10  per  cent  return  to  prevent  Commissions  from  fixing 
lower  rates,  see  RErruBN,  6. 

1.  A  prajer  for  relief  in  a  eomplaint  does  not  limit  tb«  Commission 
in  deciding  whether  it  has  jurisdiction,  and  it  may  search  the  entire 
complaint  and  weigh  the  effect  of  the  statements  in  the  light  of  the 
evidence  adduced  and  the  purpose  of  the  Public  Service  Commissioii  law, 
where  the  stat^nents  preceding  the  prayer  include  factf  which  are 
averred  to  be  such  violation  of  the  law  as  the  Commission  may  notice. 
Rhodes-Burford  Home  Furnishing  Co.  v.  Union  Electric  Light  k  P.  Co. 
(Mo.)  645. 

h.  Over  particular  Icinds  of  qtiestions. 

To  authorize  operation  of  automobile  lines,  see  Automobileb,  2-S. 
Over'  consolidation,  merger  and  sale  of  public  utilities,  see  CosaouDA- 

TiON,  Meboeb  and  Sale,  10,  11. 
Over  rates,  see  Rates,  4,  5. 
To  order  reparation,  see  Repabation,  5-7. 
Over  security  issues,  see  Securitt  Issues,  8,  0, 
Over  service  generally,  see  Seeyice,  8-6. 
To  enforce  specific  performance  of  contract,  see  Sebvice,  22. 
Duty  of  Commission  to  make  valuation  of  property  for  security  issue 

purposes,  see  Valuation,  10. 

2.  The  New  Jersey  Commission  will  not  hesitate  to  direct  a  public 
utility  to  comply  with  the  law  otf  the  state  and  to  coitform  to  its  duties, 
but  it  will  not  assume  jurisdiction  ih  a  doubtful  case.  Middlesex  Coun- 
ty V.  Delaware  k  R.  Canal  Co.  (N.  J.)  908. 

3.  The  Missouri  C<Hnmission-  cannot  grant,  or  compel  the  local 
authorities  to  grant,  franchises  for  the  erection  of  a  passenger  station; 
but  it  can  direct  the  railroad  to  apply  and  take  tfe»  esMttttal  legal 
steps  therefor.  Sessinghaus  v.  St.  Louis  Merchants  B.  T.  R.  Co.  (Mo.) 
1004. 

4.  The  New  York  Commission,  upon  an  application  for  the  approval 
of  a  franchise  and  ipr  author!^  t^  act  thereunder,  haa  power  to  deter- 
mine its  validity.    Be  Silver  Creek  Elootric  Co.  (N.  Y.)  385. 

5.  An  application  for  a  certificate  of  public  convenience,  evidencing 
approval  of  a  utility  charter  to  operate  in  specified  territory,  cannot  be 
g^'anted  upon  condition  that  operation  will  be  confined  to  the  part  of 
the  territory  not  actually  served  by  others,  since  the  Commission  can- 
not add  to  or  take  from  the  charter  powers.  Re  South  Lebanon  Twp. 
Electric  Co,  (Pa.)  430. 

6.  The  minois  Commission  has  no  power  to  order  free  transporta- 
tion of  mail  carriers  by  a  street  railway,  under  an  ordinance  requiring 
free  carriage,  or  under  a  conference  ruling  that  such  transportation  is 
P.U.R.1916B. 
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not  against  public  policy,  or  under  a  statute  not  preventing  it,  since  the 
enforcement  of  an  ordinance  is  for  the  courts,  and  the  statute  and  con- 
ference ruling  merely  permit  free  carriage  without  imposing  a  duty* 
Ericson  v.  Evanston  Street  R.  Go.  (111.)  918. 

7.  The  New  Jersey  Commission  is  without  power  to  award  damages. 
'Be  Wildwood  Gas  Co.  (N.  J.)  816. 

c.  Over  particular  leinds  of  corporations. 

Jurisdiction  and  powers  of  Commission  as  dependent  upon  the  character 
of  the  utility,  or  kinds  of  service  being  rendered,  see  Fublio  UTUi- 
HIES. 

MI.  Orders, 

As  to  orders  of  Commissions,  see  Obdebs. 

COMMODITIES. 

Right  to  compel  carriers  to  maintain  rate  on  particular  commodity 

that  will  deny  proper  compensation,  see  Constitutional  Law, 

6. 
Discrimination  in  freight  rates  for  fresh  meat  and  packing-house 

products,  see  Discbihination,  23. 
Discrimination  in  transportation  of  newspapers,  see  Discbimina- 

TioN,  29,  30. 
Through  route  and  joint  rates  for  coal,  see  Rates,  37. 
Freight  rates  for  sand  and  gravel,  see  Rates,  39,  40. 
Freight  rates  for  soap,  see  Ratbs,  43,  44. 
Rates  for  transporting  newspapers,  see  Rates,  46. 

COMMON  CARBIERB. 

See  Cabbiebs. 

COMMUNITIES. 

Discrimination  in  rates  between  different  commimities,  see  Dis- 
cbihination, 4-6. 

COMPARISON  OF  BATES. 

See  Rates,  10,  11. 

COMPENSATION. 

Right  to  compel  carriers  to  maintain  a  particular  commodity  rate 
that  will  deny  proper  compensation,  see  Constitutional  Law, 
5. 

Duty  of  telephone  to  make  noncompensatory  extensions  to  local- 
ities having  no  means  of  communicating  with  trade  centers^ 
see  SESVicn^  34. 

COMPETITION. 

See  Monopoly  and  Compbtition. 
P.U.R.1916B. 
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coBCPLAiirr. 

See  Pleawiwi, 

OCNDmONS. 

Power  of  Commissioii  to  grant  certificate  upon  condition  that  oper^ 
.  ation  be  confined  to  part  of  territory  not  served  by  others,  see 

Commissions,  5. 
Validity  of  municipal  franchise  requiring  payment  of  $100  a  month 

by  telephone  oompany,  see  Frak^usss,  9. 

OONDXHTS. 

See  WlBES  AND  CABLES. 

CONNECTED  LOAD. 

Maintenance  and  installation  charge  for  electric  power  varying  ac- 
cording to  horse  power  of  connected  load  without  regard  to 
active  load  as  discriminatory,  see  Discrimination,  18. 

CONNECTING  CARRIEBS. 

Actions  for  delay  in  delivery  of  shipment  to  connecting  carriers,  see 
Damages,  2,  3. 

CONNECTIONS. 

See  Physical  Connections;  Service  Connections;  Trackaob 
Connections. 

CONSIGNMENT. 

Right  to  make  additional  charge  for  diverting  or  reconsigning  ship- 
ments, see  Rates,  38. 

CONSOLIDATION,  MERGER  AND  SAIJB* 

/.  In  general,  1^9, 
II,  Jurisdiction,  powers,  and  duties  of  Commissions,  10,  11» 

I,  In  general. 

Duty  to  permit  utility  entering  occupied  territory  to  purchase  property 
of  utility  that  will  be  destroyed  by  oomp^iiltion,  see  MoNOfOLT  avd 
Competition,  11.  ^ 

Right  of  city  to  profits  of  water  plant  from  time  of  notice  of  its  election 
to  purchase,  see  Municipal  Plant,  1. 

1.  The  consolidation « of  utilities  is  not  against  the  public  policy 
of  Indiana.    Re  Northern  Indiana  Gas  &  E.  Co.   (Ind.)   752. 

2.  The  sale  and  purchase  of  one  public  utility  by  another  can  be 
consummated  under  the  Indiana  Public  Service  law  only  by  the  consent 
of  at  least  three  fourths  of  the  stockholders  of  both  companies.  Re 
Northern  Indiana  Gas  &  E.  Co.  (Ind.)  752. 

3.  It  cannot  be  successfully  urged  against  a  consolidation  that  a 
local  franchise  should  not  be  transferred  to  strangisrs,  that  a  local  utility 
P.U.R.1916B. 
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CONSOLIDATION,  MBRGER  AND  SALR^-^ctmtiMied. 
dbould  not  ^be  Tested  in  a  company  ocmtrolied  by  nonresident  stodco 
holders,  and  that  a  nonresident  is  not  an  efficient  manager  of  local 
affairs,  where  more  than  66  per  cent  of  the  stock  of  tha* owner  of  ths 
franchise  was  held  by  nonresidents  at  the  time  of  its  grant,  and  where 
the  only  objectors  to  the  consolidation  are  those  not  displaying  a  friend- 
ly spirit  to  the  present  local  manager.  Ke  Northim  Isdiana  Gas  A  R 
Co.  (Ind.)  762. 

4.  Security  holders  are  protected  on  a  consolidation  where  the  assets 
of  the  company  purchased,  exclusiye  of  going  concern  value,  exceed  the 
purchase  price.    Re  Central  Maine  Power  Co;' (Me.)  534. 

5.  Consolidation  may  be  effected'  by  purchase  of  stock  rather  than 
by  purchase  of  physical  properties,  where  the  purchasing  company 
could  act  in  territory  served  by  the  oliier  oonpanies  only  through  stock 
ownership.    Re  Central  Maine  Power  Co.  (Me.)  534. 

6.  Upon  the  purchase  of  all  of  the  stock  of  one  electric  utility  by 
another,  ttie  vendor's  notes  and  bonds,  acquired  by  the  vendee,  may  be 
ordered  canceled.    Re  Central  Maine  Power  Co.  (Me.)  534. 

7.  Consolidation  of  electric  companies  covering  nine  out  of  the 
sixteen  counties,  of  the  state  was  authorized  where  the  purchasing  com- 
pany was  using  less  than  half  its  power  capacity  and  had  much  unused 
water  power,  while  the  companies  to  be  acquired  had  not  sufficient 
water  power  to  generate  a  supply  for  their  territory,  and  the  Utilities 
act  was  adequate  to  secure  for  the  public  its  share  of  the  resulting 
benefits.    Re  Central  Maine  Power  Co.  (Me.)   534. 

8.  A  general  plan  of  consolidating  a  number  of  public  utilities  and 
of  thereafter  procuring  the  necessary  funds  for  additions  and  better- 
ments, in  part  through  the  execution  of  a  general  mortgage  on  the  en- 
tire consolidated  properties,  and  the  issue  of  bonds  thereunder,  was  ap- 
proved by  the  California  Commission,  although  it  refused  to  commit 
itself  to  the  details  of  such  plan  which  had  been  presented  only  in  gen- 
eral terms.    Re  Great  Western  Power  Co.   (Cal.)   583. 

9.  The  consolidation  and  merger  of  an  unused  electric  light  distribu- 
tion system  in  a  town  with  a  transmission  line  owned  by  an  outside 
company  was  authorized  notwithstatiding  that  a  company  in  the  town 
and  another  near  by  claimed  the  territory  as  an  outlet,  where  it  ap- 
peared that  considerable  time  must  elapse  before  either  of  such  com- 
panies could  supply  light,  that  it  was  doubtful  if  either  had  the  ability, 
that  there  was  an  absolute  lack  of  service  and  of  any  early  prospect  of 
it  except  through  the  consolidation,  and  that  there  was  a  local  demand 
for  the  consolidated  service  which  could  be  furnished  at  adequate  rates. 
Re  Shaw  (Me.)  219. 

II.  Jurisdiction,  powers,  and  duties  of  Commissions, 

10.  The  Kansas  (Commission,  in  approving  a  lease  of  a  telephone 
plant,  cannot  consider  whether  the  provisions  are  equitable,  but  should 
determine  whether  the  lessee  can  carry  out  the  franchise  obligations  and 
whether  ho  can  furnish  adequate  service.  Re  Northeast  Kansas  Teleph. 
Co.  ^Kan.)  925. 

11.  Upon  the  sale  and  purchase  of  one  public  utility  by  another,  it 
P.U.R.i916B. 
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CONSOLIDATION,  MBKGER  AND  8ALB— cofiKM^ed. 
is  tlie  duty  of  the  ladiatta  Cemmitmfm  under  th«  Public  .Service  law 
to  determine  the  value  ot  the  stock  of  the  selling  company  and  direct 
psyment  of  such  value  to  nonconsentiBg  stockh<ddera.    Be  Northern 
Indiana  Gas  &  £.  Co.  (Ind.)  7^. 

OOKlTITUnOKAI.  Z.AW. 

Z»  Impairment  of  oontradSp  I^hI. 
li,  Ihte  process  of  law,  5—7. 
III.  Class  legislation,  8. 
TV*  Uetrospeotive  legislaUou,  9. 

Z.  Impait9n0ni  pf  eoniraets. 

Right  to  revoke  municipal  franchise  after  acceptance,  see  Fbaicohises,  7. 
Effect  of  charter  prohilnting  municipality  from  fixing  rates  to  produce 

less  than  a  10  per  cent  return  to  prevent  Commissions  from  fixing 

lower  rates,  see  Return,  6. 

1.  The  fixing  of  higher  telephone  rates  by  a  Public  Service  Com- 
mission than  those  prescribed  by  a  franchise  contract  ordinance  does 
not  imconstitutionally  impair  the  obligation  of  a  contract  or  the  right 
to  contract,  notwithstanding  the  fact  that  the  contract  is  with  a  mu- 
nicipality, where  the  power  to  regulate  rates  has  not  been  delegated  to 
the  city.    Re  Polo  Mut.  Teleph.  Co.  (111.)  318. 

2.  A  contract  between  a  municipality  and  a  water  company  fixing 
rates  to  private  consumers  does  not  prevent  a  Board  of  Public  Utility 
Commissioners  from  fixing  a  higher  rate,  as  against  the  objection  of  the 
mimicipality  and  consumers,  since  the  state,  through  the  agency  of  the 
Board,  may  waive  the  contract  rights  of  the  public  without  improperly 
impairing  the  obligation  of  the  contract.  North  Wildwood  v.  Public 
Utility  Comrs.  (N.  J.)  77. 

3.  An  ordinance  requiring  a  city  franchise  for  the  operation  of  a 
telephone  system  impairs  the  obligation  of  contract  rights  of  a  corpora- 
tion that  has  built  lines  in  city  streets  by  virtue  of  statutory  authority 
to  use  the  public  highways,  although  constitutional  and  legislative  pro- 
visions reserve  the  right  to  a9iend  or  repeal  laws  for  the  creation  of  cor- 
porations or  the  granting  of  privileges,  and  to  alter  and  set  aside 
incorporations,  and  to  regulate  and  withhold  franchises,  since  the  reser- 
vations pertain  only  to  corporate  existence  and  corporate  power,  and 
not  to  corporate  property.    Iowa  Teleph.  Co.  v.  Keokuk  (Fed.)  141. 

4.  A  telephone  company  cannot  be  devested  of  a  state  contract 
right  to  use  city  streets  by  an  ordinance  requiring  it  to  obtain  a  fran- 
chise from  the  city,  since  the  state  cannot  indirectly  revoke  rights  that 
it  cannot  directly  revdce.    Iowa  Teleph.  Co.  v.  Keokuk  (Fed.)  141. 

17.  Due  process  of  law, 

5.  Consideration  of  public  interest  cannot  be  invoked  as  a  ground  to 
compel  a  common  carrier  to  maintain  a  rate  on  a  particular  commodity 
P.U.R.1916B. 
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that  will  deny  proper  compeBiatioD.    Hoeking  Vall^  B.  Co.  ▼.  Public 

Utttities  CoBunission  (Ohio)  406. 

6.  An  order  o£  a  Commigsion  fixing  railroad  rates  which  allows  a 
reasonable  reward  for  seryice,  arrived  at  by  comparing  with  rates  vol- 
untarily established  ior  similar  services  under  similar  conditions  and 
upon  the  evidence  produced  as  to  the  cost  ot  the  service  is  not  a  denial 
of  due  process  of  law,  or  of  the  equal  proteetion  ol  the  laws  or  a  taking 
of  property  without  just  compensation.  Hocking  Valley  B.  Co.  v«  Pub- 
lic Utilities  Commission  (Ohio)  406. 

7.  No  public  demand  4>r  necessity  is  shown  which  will  ju9tify»  under 
the  due  process  of  law  c|a<use  of  the  Federal  and  Missouri  Constitutions, 

.  an  order  of  the  Missouri  Commission  requiring  the  expenditure  of  a 
large  sum  for  an  interchange  track  connection  between  railroads,  where 
it  appears  that  the  switching  charges  from  the  interchange  of  business 
will  not  equal  interest  on  the  cost  of  construction  plus  the  cost  of  main- 
tenance and  operation.  Chicago,  B.  di  Q.  E.  Co.  v.  Public  Service  Com- 
(Mo.)  367. 


III.  Class  legislatian. 

8.  The  state,  in  the  exercise  of  the  discretion  with  which  it  is 
vested,  in  prescribing  rates  for  intrastate  traffic,  may  make  reasonable 
classifications  of  business.  The  power  is  not  arbitrary,  and  must  be 
used  with  due  regard  for  the  carrier's  right  to  proper  compensation. 
Hocking  Valley  R.  Co.  v.  Public  Utilities  Commission  (Ohio)  406. 

rr.  Retrospective  legisHation, 

9.  The  Constitution  of  the.  state  of  Louisiana  does  not  prohibit 
retrospective  legislation.  Morgan's  L.  &  T.  R.  &  S.  S.  Co.  v.  Railroad 
Commission  (La.)  356. 

OOHSUMBBS  AJTO  PATltOKSL 

Rate  concessions  to  special  classes  of  consiuners,  as  discrimination, 

see  Discbiminahon,  7-17. 
Repairs  and  replacements  by  telephone  subscribers  and  deducting 

cost  thereof  from  rental,  see  Sebvice,  1. 
Jurisdiction  of  Commiiftion  over  dispute  as  to  number  of  messages 

sent  from  subscriber's  telephone,  see  Service,  5. 
Reasonableness  of  rule  making  consumer  liable  for  injury  to  meters, 

see  Service:,  13. 
Rule  against  permitting  use  of  water  by  persons  not  patrons^  see 

Service,  41. 

CONTINGENCIES. 

Ckmsideration  and  allowance  for,  in  fixing  overhead  expenses,  see 
Valuation,  32,  33,  36. 

<'COHTINQEirCTE8  EXTRAOBBINART." 

Fire  loss  to  be  accounted  for  under  title  of,  see  Aooountqig. 
P.U.R.1916B. 
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CONTRACTS. 

Impairments  of  eotitraets,  see  Oonstitutioital  Jjlw,  1-4. 

Effect  of  municipal  contract  fixing  water  ratet  to  consomerB  upon 
right  of  C^timiMioB  to  fix  kigker  rmtee,  see  Constitvtional 
Law,  2. 

Franchise  giving  town  option  to  purchase  plant  at  price  to  be  de- 
termined by  arbitrators  as  preventing  acquisition  by  oninent 
domain,  see  EsomBifT  Domaik,  1. 

Copy  of  sleeping  car  contract  with  railroad  to  be  filed  with  Com- 
mission, see  Inteboobpobate  Rsjitionb,  1. 

Effect  of  contract  between  municipality  and  water  company  relating 
only  to  municipal  consumption  to  alirogate  former  contract 
fixing  rates  for  private  consumers^  see  Rates,  68. 

Contract  to  furnish  water  to  all  sohoolhouBes  and  city  buildings 
as  including  state  educational  institntioBS,  see  Sekvice,  2. 

Duty  of  railroad  to  furnish  adequate  service  irrespective  of  agree- 
ment to  do  so  in  return  for  public  aid,  see  SBivicE,  16. 

Power  of  Commissions  to  enforce  franchise  obligation  to  erect  rail- 
road depot,  see  Sebvicis,  22. 

COKTRLB  U  T £!>  PROPERTY. 

Allowance  for,  in  valuation  proceedings,  see  Valuation,  51,  52. 

CONVEKIEKCE. 

See  Cebtificates  op  Convenience  and  Necessity. 

COmnCT  I.ABOR. 

Right  to  consider  present-day  wages  in  fixing  reproduction  cost  of 
property  built  by  convict  labor,  see  Valuation,  24. 

CORPORATIONS. 

Necessity  of  securing  certificate  of  convenience  for  ccnnpany  char- 
ter^ before  effective  date  of  public  utility  act,  see  CEsrincATB 

OF  CONVENlENOE  AND  NSOBSSITT,   1,  2. 

COST  OF  ACQinsmoK. 

Right  of  utility  to  return  upon  value  of  property  rather  than  actual 
cost,  see  Retubn,  7. 

COST  OF  REPRODXrCTION. 

See  Reproduction  Cost. 

COST  OF  REPRODXrCTION  NEW  UESS  DEPRECIATION. 

See  RxPBODUcnoN  Cost  Less  Depreciation. 

COSTS  AND  EXPENSES. 

Appraisal  expense,  accounting  for,  see  Accounting. 
Methods  of  accounting  for  fire  lose,  see  AccoUNmro. 
Apportionment  of  generally,  see  Appobtionmbnt. 
P.U.R.1916B. 
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COSTS  AND  EXPENSES— oon^im«6(i 

BiuBis  for  apporlioBlag  tzpeiue  ci  mofving  pole  line  awwj  from  rmiP 
V        road  track,  see  Afpobtioniient,  12. 
Charge  of  $100  a  month  for  telephone  franchise,  see  Fbanchibe,  9. 
Expenses  incurred  in  rate  case  to  be  amortized,  gea  SmzftN,  2C 
Allowance  for  sBi^oyiiMnt  of  atfcomcf s  and  engineers  to  defend 

proceedings  before  Ccmmiissions,  see  Rktubii,  li^. 
Duty  of  utility  to  reimburse  state  for  Commission  expenses  in  rate 

proceedings,  see  Rdvobii ,  20* 
Payment  to  bedding  company  to  corer  supervision  expenses  as  oper- 
ating expense,  see  Retubn,  22. 
Of  repairs  and  replacements  made  by  telephone  subscribers  not  to 

be  deducted  from  rental,  see  S&bvicb,  1. 
Of  service  connections  to  be  borne  by  water  utility,  see  Service,  12. 
Electric  utility  authorised  to  assume  two-thirds  of  cost  of  service 

extensions  to  small  consumer,  see  Service,  14. 
Consideration  of,  in  passing  upon  application  for  improvement  of 

station  facilities,  see  Service,  20,  21,  27-29. 
Definition  of  original  cost  of  a  railroad  in  a  valuation  for  general 

purposes,  see  Valuation,  5. 
Method  of  ascertaining  original  cost  of  railroad,  see  Valuation, 

21,  22,  30. 
Definition  of  reproduction  cost  of  a  railroad  less  depreciation,  see 

Valuation,  7. 
Consideration    of    increased    cost    of    construction    during    winter 

months,  in  valuation  proceedings,  see  Valuation,  15. 
Meters  paid  for  in  water  allowance  to  consiuners  as  part  of  cost  of 

plant  for  municipal  purchase,  see  Valuation,  28. 
Costs  of  lowering  water  mains  upon  change  of  street  grade  as  part 

of  actual  cost  of  plant  for  municipal  purchase,  see  Valuation, 

29. 
Overhead  expenses,  see  Valuation,  31-48. 

COUNTY. 

Duty  to  repair  county  bridge  Crossing  canal,  see  Bridges,  2, 

COURTS. 

Review  of  orders  of  Commission,  see  Appeal  and  Review, 

Power  of  courts  to  fix  rates,  see  Raiss,  6. 

Power  of  court  upon  decreeing  spedfle  performance  of  contract  for 

municipal  purchase  of  water  plant,  Boe  SPEcmo  Pisformance, 

1,  3. 

1.  Where  a  statute  fixes  the  rate  to  be  charged  by  a  public  utility, 
and  forbids  its  increase  except  with  the  consent  of  the  Utilities  Com- 
mission, in  an  action  brought  to  set  aside  an  order  of  the  Commission 
denying  an  application  for  an  increase,  the  court  may,  if  the  existing 
rate  is  found  to  be  conflseatory  because  insufficient  to  pay  the  costs  of 
sarvice,  adjudge  the  part  of  the  statute  fixing  such  rate  to  be  inopera- 
tive, and  enjoin  the  enforc^nent  of  the  penalties  provided  for  its  vio- 
P.U.R.1916B. 
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latixm.     Emporia  Teleph.  Co.  ▼.  PubHe  UtiUtiM  Gomnii8«ion   (Kan.) 

987.  ,  * 

OBOSs  appi;ai.. 

ApplicatioB  of  statnte  proTiding  lor  appeal  bond,  to  cross  appeal, 
see  Appeal  and  Rbview,  5. 

Consideration  of  cross  appellants'  assignments  of  error  after  dis- 
missing his  appeal,  see  Appeal  aivd  Hbwiew,  6. 

0BO8SIKQ8. 

1.  Public  convenience  does  not  require  the  construction  of  a  rail- 
road across  a  largely  traveled  highway  at  grade  for  the  mere  additional 
convenience  of  serving  an  industrial  plant,  although  the  l^arrier  pur- 
poses to  install  safety  devices,  it  appearing  that  the  carrier  can  reach 
the  industry  by  an  existing  grade  crossing  on  the  same  highway  only 
968  feet  distant,  that  the  industry  is  already  amply  supplied  with  rail- 
road facilities,  and  that  the  highway  is  not  devoted  to  railroad  business, 
and  does  not  lie  in  a  purely  industrial  district.  Re  Baltimore  &  P.  R. 
Co.  (Pa.)  415. 

•  2.  An  interurban  railway  switch  will  not  be  ordered  abolished  al- 
though passengers  cross  it  in  reaching  a  station,  where  it  appears  that 
very  little,  if  any,  time  or  travel  is  saved  by  not  using  the  public  street 
for  such  purpose,  that  it  is  necessary  to  turn  back  some  cars  at  the 
point,  and  that  the  switch  is  located  on  railway  property  and  is  pro- 
tected by  barriers.    Men's  Club  v.  Public  Service  R.  Ca  (N.  J.)  675. 

CUSTOM. 

Effect  of  custom  to  observe  Monday  when  holiday  falls  on  Sunday 
to  excuse  carrier  iTom  forwarding  shipment  on  Monday,  see 
Sebviob,  17. 

DAMAGES. 

Power  of  New  Jersey  Commission  to  award,  see  Comiissioi^s,  7. 
Necessity  of  actual  loss  to  warrant  reparation,  see  Repahation,  1,  2. 
Reasonableness  of  role  making  consumer  liable  for  injury  to  meter, 
see  Sebviob,  13. 

1.  A  rule  requiring  an  electrical  power  user  to  indemnify  the  utility 
from  liability  for  injuries  or  damages  to  person  or  property  from  high- 
tension  transmission  lines  upon  his  land,  exo^t  such  as  are  sustained 
by  the  utility's  employees  and  are  caused  by  its  act  or  negligence,  is  un- 
reasonable, the  lines  being  under  the  control  of  the  utility.  Primes  Min. 
&  Mill.  Co.  V.  Colorado  Power  Co.  (Colo.)  741. 

2.  The  right  to  recover  for  imjust  discrimination  due  to  delay  in 
the  delivery  of  a  shipment  to  a  connecting  carrier  is  governed  by  sub- 
division 2  of  article  6670,  Tex.  Rev.  Stat.  1911,  which  declares  that 
a  railroad  company  whidi  fails  to  transport  and  deliver  without  delay 
freight  destined  to  any  connecting  line  shall  be  guilty  of  unjust  dis- 
crimination, and  not  by  subdivision  1,  whi<^  declares^  that  it  shall  be 
P.U.R.1916B. 
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DAMAGED— continued, 

unjust  diflcrimination  for  a  railroad  company  to  subject  any  traffic  to 
unreasonable  delay.  Consumers'  Lignite  Co.  v.  Houston  &  T.  C.  B.  Co. 
(Tex.)  284. 

3.  A  rule  of  the  Texas  Railroad  Commission  regulating  the  moTe- 
ment  of  freight  is  admissible  in  evidence  in  an  action  to  recover  for 
unjust  discrimination  for  delay  in  delivering  a  shipment  to  a  connect- 
ing carrier,  over  the  objection  that  the  rule  had  no  application  to  the 
issue  of  whether  or  not  the  delay  pleaded  and  proved  constituted  unjust 
discrimination,  where  the  statute  declaras  that  every  railroad  com- 
pany which  shall  fail,  under  such  regulations  as  may  be  prescribed  by 
the  Commission,  to  transport  and  deliver  without  delay  freight  destined 
to  any  connecting  line,  shall  be  guilty  of  unjust  discrimination,  since 
the  statute  contemplates  that  the  Conui|isaion  shall  prescribe  rules  upon 
the  subject.  Consumers'  Lignite  Co.  v.  Houston  &  T.  C.  R.  Co.  (Tex.) 
284. 

DECREE. 

Awarding  specific  performance  of  contract  to  purchase  water  plant> 
see  SPBomo  Fektobuasce^  2« 

DEFIKITIOK. 

Of  original  cost  of  railroad,  see  Valuation,  5. 

Reproduction  cost  of  a  railroad,  see  Valuation,  6. 

Reproduction  cost  of  a  railroad  less  depreciation,  see  Valuation,  7. 

Salvage  value,  see  Valuation,  8. 

Scrap  vahae,  see  Valuation,  9, 

DELAY. 

Damages  for  discrimination  in  delaying  delivery  of  shipments  to 

connecting  carrier,  see  Damages,  2,  3. 
Effect  of  custom  to  observe  Monday  when  holiday  falls  on  Sunday 

to  excuse  carrier  from  forwarding  shipment  on  Monday,  see 

SxRVice,  17. 

DELINQUEKT  CONStTMER. 

Refusal  of  service  for  nonpayment,  see  Payment,  4-9. 

DEPOSIT. 

Discrimination  in  rule  requiring  deposits  as  security  for  payment, 

see   DlBGBEIflNATION,   34. 

Duty  to  refund  fee  for  reconnecting  service  that  was  discontinued 
to  enforce  paysient  where  cash  deporit  was  in  excess  of  bill, 
see  RxpARAiiON,  4. 

Standard  rules  mgulatiug  deposits  required  by  eleqtric  utilities  in 
Maryland,  see  Sebvics,  15. 

DEPOTS. 

See  Stations  and  Svqps. 
P.L:.R.1916B. 
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DEPBECIATIOK. 

I.  In  general,  1—5. 
II.  Method  of  computing^  6,  7. 
///.  Depreciation  of  overheads,  3. 
IV,  Funds  or  reserves,  O,  10, 
V.  Rate  of  depreciation,  ll-^^tS. 
a.  In  general,  11—13. 
d.  Alloitances  held  reas&nahMe,  14:^98m 

1.  Electricity,  1^-19. 

2,  Telephones,  20—92: 
a.  Water,  28. 

1.  In  general. 

Consideration  of,  in  apportioning  cost  of  producing  and  transmittiiig 
electricity,  see  Appobtionmbnt,  2. 

1.  Physical  depreciation  is  caused  by  the  action  of  the  elements 
and  the  wear  to  which  a  facility  is  subjected;  fiuictional  depreciation  is 
caused  by  the  inadequacy  or  obsolescence  of  the  facility  due  to  develop- 
ments which  have  made  it  incompetent  to  perform  its  function  properly 
or  economically.     Re  Central  P.  R.  Co.   (Cal.)   845. 

2.  Physical  depreciation  of  a  railroad  was  ascertained  in  finding  the 
reproduction  cost  less  depreciation  for  general  purposes,  on  the  theory 
that  such  depreciation  is  the  loss  in  vaiue  due  to  use,  age,  weather,  and 
wear.    Re  Central  P.  R.  Co.   (Cal.)  846. 

3.  A  deduction  for  natural  depreciation  must  be  made  in  fixing 
the  present  value  of  a  natural  gas  system  for  rate  making.  Landon  v. 
Lawrence  (Kan.)  331. 

4.  Only  a  relatively  small  provision  should  be  made  for  deprecia- 
tion where  a  relatively  large  allowance  is  made  for  maintenance.  Peck 
V.  Indianapolis  Light  4k  Heat  Co.  (Ind.)  445. 

5.  The  de{M'eciatioa  annuity  of  a  water  company  may  properly  be 
increased  so  as  to  include  a  sum  sufficient  for  the  additional  expense 
necessary  to  replace  its  pipes  through  pavements,  although  the  capital 
cost  of  the  pavement  over  mains  is  not  included  in  the  valuation  because 
of  the  fact  that  the  mains  were  laid  before  the  pavement.  Re  San 
Gabriel  Valley  Water  Co.  (Cal.)  896. 

II.  Method  of  computing. 

6.  In  valuing  the  property  of  an  electric  utility  for  rate-making 
purposes  the  sti'alght-lhie  method  of  estimating  de|>reeistion  was  held 
to  be  preferable  to  the  sinking-fund  metiiod,  -since,  in  general,  it  reflects 
most  closely  the  practical  conditions  under  whleh  uifHty  properties 
are  usually  managed.  Belleville  v.  St.  Clair  County  Gas  k  E.  Co.  (111.) 
24. 

7.  The  reproduction  cost  of  a  railroad  less  physical  depreciation 
was  ascertained  for  general  purposes  by  deducting  from  the  cost  of  the 
facility  new  the  salvage  value  at  the  point  of  nsbge,  dividing  such  re- 
P.U.R.1916B. 
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DEPRECIATION— contMiued. 

Bait,  the  wearing  Talue,  by  the  estimated  prohabltt  life  of  the  facility, 
multiplyiiig  Bueh  quotient,  the  annual  depreciation,  by  the  actual  age 
of  the  facility,  and  subtracting  such  total  depreciation  from  the  repro- 
duction coBt;  the  life  or  normal  condition  of  any  item  that  is  lengthened 
or  improved  through  maintenance  being  reflected  by  the  condition  per 
cent  determined  from  inspection,  the  condition  per  cent  being  the  re- 
lationship of  reproduction  cost  less  depreciation  to  reproduction  cost. 
Re  Central  P^  R.  Co.  <Cal.)  845. 

Ill,  Depreciation  of  overheads, 

8.  In  finding  the  reproduction  cost  of  a  railroad  less  depreciation 
for  general  purposes,  overhead  charges  were  carried  without  change  to 
such  value  from  reproduction  cost,  although  physical  items  on  which 
such  charges  are  based  may  have  depreciated  or  appreciated,  since  over- 
head percentages  are  arbitrary,  and  it  is  not  practical  to  separate  perish- 
able from  nonperishable  items.    Re  Central  P.  R.  Co.  (Cal.)  845. 

IV.  Funds  or  reserves. 

Right  of  utility  to  capitalize  amount  of  depreciation  fund  invested  in 
plant,  see  VAiXJAnoif,  3. 

9.  The  New  Hampshire  statute  (Laws  1911,  chap.  164,  §  6  (c),  as 
amended  by  Laws  1913,  chap.  98,  §  1)  permits  a  utility  to  invest  its 
depreciation  fund  in  additions  or  extensions,  until  needed.  Re  Exeter 
&  H.  Electric  Co.  (N.  H.)  69. 

10.  A  depreciation  fund  invested  in  the  plant  should  share  in  the  net 
profits  on  the  same  terms  as  a  stockholder.  Re  Exeter  &  H.  Electric 
Co.  (N.  H.)  69. 

V,  Rate  of  depreciation. 

0.  In  general, 

11.  An  allowanfe  wae  made  for  the  annual  depreciation  of  natural 
gas  property  that  would  amortize  the  entire  investment  during  tiie  esti- 
mated life  of  the  property.    Landon  v.  Lawrence  (Kam.)  331. 

12.  Future  inadequacy  is  the  only  justification  for  any  allowance 
lor  depreciation  of  indestructible,  underground  electric  conduits.  Peck 
V.  Indianapolis  Light  &  Heat  Co.  (Ind.)  445. 

13.  Real  estate,  working  capital,  exclusive  of  stores  and  supplies, 
and  scrap  value  of  an  electric  light  and  power  company,  do  not  depre- 
ciate; and  underground  conduits^  cable  mains,  tools,  stores,  and  sup- 
plies depreciate  very  slightly.  Peck  v.  Indianapolis  Light  &  Heat  Co. 
(Ind.)  445. 

fr.  4II<ncanee»  held  reasonahlLe, 

1.  Electricity, 

14s  An  allowanee  for  depreciation  M  oaky  3  per  cent  of  a  total 
P.U.R.1916B. 
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present  Talue  of  $5,260,000  of  an  deetric  li|^t  aad  power  oompanj  wm 
made  in  estimating  expenses,  where  such  value  ineluded  nondepreciable 
items  valued  at  $950,000  and  items  tbat  depreciate  very  sliglitty  valued 
At  $670,000.    Peck  v.  Indianapolis  Light  k  Heat  Co.  (Ind.)  445. 

15.  An  allowance  of  only  3  per  cent  lor  d^reciation  was  made  where 
it  was  computed  on  the  whole  value  of  an  electric  light  and  power 
plant,  including  real  estate,  going  value,  working  capital,  and  inven- 
tory, although  a  higher  rate  should  be  allowed  if  computed  on  only 
the  depreciable  part  of  the  plant.  Moore  v.  Merchants  Heat  &  Light  Co 
(Ind.)  499. 

10.  An  allowance  of  4.4  per  cent  per  annum  to  cover  depreciation, 
obsolescence,  inadequacy,  etc.,  was  held  sufficient  in  valuing  electric  light 
property  for  rate  making.  Belleville  v.  St.  Clair  County  Gas  &  E.  Co. 
(HI.)  24. 

17.  An  annual  depreciation  allowance  of  5  per  cent  for  a  small  elec- 
tric light  plant  was  held  to  be  proper.  Philipsburg  v.  Montana  Power 
Co.  (Mont.)  377. 

18.  An  allowance  for  depreciation  of  an  electric  plant  was  made  on 
the  6  per  cent  sinking-fund  basis,  in  a  rate  proceeding.  Monahan  v. 
Pacific  Gas  &  £.  Co.  (Cal.)  609. 

19.  An  allowance  of  from  10  to  65  per  cent  ior  depreciation  of  office 
furniture,  equipment  of  stores  department,  wagons,  drays,  motor  ve- 
hicles, and  other  general  equipment,  was  held  excessive  as  compared 
with  one  from  10  to  45  per  cent,  in  fixing  the  reproduction  cost  of  elec- 
tric property  less  depreciation.  Peck  v.  Indianapolis  Light  &  Heat  Co. 
(Ind.)  445. 

2.  Telephones. 

20.  An  annual  depreciation  allowance  of  5.8  per  cent  was  made  in 
ascertaining  telephone  expenses  for  rate  making.  Edwards  v.  Glen 
Teleph  Co.  (N.  Y.)  940. 

21.  Only  7  per  cent  was  allowed  for  the  annual  depreciation  of  a 
city,  rural,  and  toll  telephone  plant,  an  allowance  of  8  per  cent  being 
held  excessive.    Re  Polo  Mut.  Teleph.  Co.  (Dl.)  318. 

22.  Accrued  depreciation  oi  a  telephone  plant  was  fixed  at  the  total 
of  10.5  per  cent  of  the  book  value  each  year  less  actual  maintenance 
charges,  in  determining  an  allowance  for  deficiency  in  early  return,  in 
a  rate  valuation  without  deciding  that  the  method  was  correct.  Edwards 
V.  Glen  Teleph.  Co.  (N.  Y.)  940. 

3,  Water, 

23.  A  water  utility  was  ordered  to  carry  a  depreciation  account  of 
.83  of  1  per  cent  of  the  value  of  its  property  found  to  be  $1,200,000. 
Commercial  Club  v.  Tbrre  Haute  Waterworks  Co.  (Ind.)  180. 

DEVELOPMEKT  G08T8. 

AUowance  for,  in  valuation  proceedings,  see  VAUOAVUm,  €9-101. 
P.U.R.1916B. 
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DI8GONTINUAKG£  OF  SERVICE. 

Discontinuance  amounting  to  abnndonment,  see  Abashx^ocert. 
For  nonpayment,  see  Paym£NT,  4-7. 

Necessity  and  sufficiency  of  notice  of  intention  to  discontinue  mrv^ 
ice  for  nonpayment,  see  Payment,  6,  6. 

DISCBIMINATION. 

J.  Bates,  1^28, 

a.  In  general,  1—3. 

b.  Between  localities,  4— tf. 

c.  Concessions  to  special  dosses  of  consumers,  7^13. 

1.  In  general,  7,  S. 

2,  StocTcholders,  9. 

8.  Large  consumers,  10, 

4.  Munieipaimes,  11. 

5.  Schools  and  churches,  12,  13. 

d.  Discrimination  J>y  particular  uUlities,  14^23. 

J.  BiectHcUy,  14-^21. 

(a)  In  general,  14^18. 

(h)  Block,  and  9tep  rates,  19^21. 

2.  Interurhan  railways,  22. 

3.  Baitroads,  23. 

4.  Telephones,  24. 

5.  Water,  2(^28. 
II.  Service,  29-^1. 

III.  Payment,  32-^4, 

I.  Bales. 

«.  In  generml. 

Foifer  cf  IlUiioi*  Ooaiiiissloii  to  order  free  transportation  of  nuul  car- 
riers by  street  railways,  see  CoMiossioavs,  6. 

1.  A  utility  cannot  waive  the  defense  of  the  statute  of  limitations 
for  filing  reparation  clahn,  since  pleading  the  limitation  against  some 
and  waiving  it  against  others  constitutes  unlawful  discrimination.  Mills 
8.  V.  0.  &  C.  Fruit  Co.  v.  Southern  P.  Co.  (Cal.)  734. 

2.  A  complaint  that  a  rate  is  discriminatory  which  merely  alleges 
fhat  the  same  commodity  is  being  supplied  at  a  different  rate,  by  a 
different  utility,  in  a  different  commtnity,  does  not  state  a  cause  ol 
action.    Bowker  v.  United  Light,  Fuel  k  P.  Cow  (Cal.)  582. 

3.  The  collection  of  a  minimum  charge  for  electric  lighting  less 
than  the  rate  filed,  with  the  Commission  is  imlawful.  Philipsburg  v. 
Montana  Power  Co.   (Mont.)  377. 

h.  Between  localities. 
See  also  infra,  24. 

4.  Kesidents  of  a  community  in  a  potential  exchange  area  wil^iti' 
one  town  cannot  have  free  connection  wHh  residente  of  another  lowA 
P.U.R.1916B.  72 
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DISCRIMINATION— <xm*fiM*cd; 

serr^  by  a  physical  exchange  through  which  the  potential  erehange 
subscribers  are  switched,  where  such  connection  wouM  disturb  the  en- 
tire rate  structure  and  discriminate  against  other  conununities.  Be 
Sturbridge  (Mass.)  994. 

5.  The  Washington  Commission  has  no  power  to  establish  a  high 
rate  in  one  of  several  units  or  localities  served  by  a  utility  in  order 
that  a  low  rate  may  be  established  in  another  locality,  nor  to  permit 
an  unremunerative  rate  in  any  locality  that  would  result  in  detriment 
to  another  locality  or  service.  Public  Service  Commission  v.  Pacific 
Power  &  Light  Ca  (Wash.)  86. 

6.  Separate  rates  may  be  fixed  for  different  conununities  served  by 
an  electric  utility  either  through  the  same  or  different  systems,  giving 
a  lower  rate. to  localities  enjoying  natural  advantages  by  reason  of 
population  or  location.  Public  Service  Commission  v.  Pacific  Power  & 
Light  Co.  (Wash.)  86. 

e.  Concesaiona  to  spedal  eiUuaea.  of  conmnmers. 

!•  In  general* 

7.  Rate  concessions  may  be  given  large  users,  off-peak  users,  and 
Sunday  users  of  electric  light  and  power,  to  further  continuous  opera- 
tion of  the  plant,  and  to  preclude  large  users  from  installing  private 
plants.    Peck  v.  Indianapolis  Light  k  Heat  Co.  (Ind.)  445. 

8.  A  reduced  rate  may  be  given  power  c<Miaumers  using  electricity 
only  during  off-peak  hours.  Re  Central  Illinois  Public  Service  Co.  (111.) 
922. 

^/  SioekkolderM. 

9.  Special  tel^hone  ratet  to  stockholding  snhfloribars  ate  mnlawfoL 
Be  Northeast  Kansas  Telepk.  Go^  (Kan.)  925. 

a.  harge  oonawmem. 

Bee  also  supra,  7. 

10.  A  utUity  will  not  be  permitted  to  sell  electricity  to  large  con- 
sumers at  or  below  average  cost,  ev^  though  it  may  be  sold  lower 
at  wholesale  than  in  small  quanties.  Public  Service  Commission  ▼. 
Pacific  Power  A;  Light  Co.  (Waeh.)  86. 

4,  Municipalities 

See  also  infra,  12. 

11.  The  furnishing  of  "free  gas"  to  cities  in  compliance  with  ordi- 
nances granting  the  use  of  streets  discriminates  against  consumers  re- 
quired to  pay  scheduled  rates,  and  should  therefore  be  discontinued. 
LandoB  v.  Lawrence  (Kan.)  SSJ. 

P.U.R.1916B. 
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5.  Si^toola  ana  churches, 

12.  Schools,  churches,  city  buildings,  and  fountains  should  not  re- 
ceive free  water  service,  but  should  pay  on  the  ordinary  private  service 
basis.    Smith  v.  City  Water  Co.  (Wis.)  1068. 

13.  No  illegal  discrimination  arises  from  the  fulfilment  of  a  con- 
tract by  a  utility  to  furnish  free  water  to  schools  in  consideration  of 
the  transfer  by  the  city  to  the  company  of  $50,000  of  the  company^s 
capital  stock,  where  it  appears  the  consideration  is  sufficient  to  com- 
pensate the  company  for  the  water.  Commercial  Club  y.  Xerre  Haute 
Waterworks  Co.  (Ind.)  180. 

d*  Discrimhtation  by  particular  tUUUieSm 

m 

X.  Electricity. 

(a)  In.  general. 

14.  The  exclusion  of  ordinary  housekeeping  electrical  devices  from 
participation  in  a  rate  for  heating  and  cooking  devices  is  discrimina- 
tory.   St.  Albans  v.  Vermont  Power  &  Mfg.  Co.  (Vt.)  293. 

15.  The  exclusion  of  dynilmos  and  generators  for  electric  light  from 
participation  in  an  industrial  power  rate  is  not  discriminatory.  St. 
Albans  v.  Vermont  Power  ^  Mfg.  Co.  (Vt.)  293.  • 

16.  Optional  methods  of  enforcing  observance  of  peak  hours  by  off- 
peak  electric  power  users  under  a  special  rate  are  objectionable  as  per- 
mitting discrimination.  Re  Central  Illinois  Public  Service  Co.  (111.) 
922. 

17.  Primary  electric  meter  rates  varying  according  to  the  total 
watt  demand  of  lamps  or  other  installations  are  not  unjustly  dis- 
criminatory, in  view  of  the  facts  that  advantage  from  a  flat  rate  would 
be  offset  by  loss  of  secondary  rates  for  use  in  excess  of  such  demand, 
and  that  a  flat  rate  would  not  equitably  distribute  the  part  of  the 
cost  dependent  upon  station  capacity.  St.  Albans  v.  Verm6nt  Power  & 
Mfg.  Co.  (Vt.)  293. 

18.  A  maintenance  and  installation  charge  for  electric  power,  vary- 
ing according  to  the  horse  power  of  the  connected  load,  without  regard 
to  the  active  load,  is  discriminatory  where  the  difference  in  such  charges 
between  large  and  small  connected  loads  is  greater  than  the  difference 
in  the  costs  thereof.  Public  Service  Commission  v.  Pacific  Power  &. 
Light  Co.  (Wash.)   86. 

(h)  Block  and  step  rates. 

19.  A  block  rate  lor  electric  power  was  substituted  for  a  step  rate 
which  was  discriminatory  at  the  pointe  where  the  steps  occurred.  Belle- 
viUe  V.  St.  Clair  County  Gas  &  E.  Co.  (111.)  24. 

20.  A  block  systepL  w^  substituted  for  a  regrewive  step  form  of 
electrical  quantily  discounts  held  discriminatory^  St,  AlbanB  v.  Ver- 
iMnt  &  Mfg.  Co.  (Vt.)  293. 

P.U.R.1916B. 
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DISCRIMINATION— contiiMkwI. 

21.  A  regressiTe  m«ter  ntte  schedule  which  permits  «  user  of  40»000 
gallons  of  water  to  pay  the  same  as  a  user  of  30,000  gallons,  and  a 
user  of  an  intermediate  amount  to  pay  less  than  either  of  the  former, 
must  be  changed.    Smith  v.  City  Water  Co.  (Wis.)  1068. 

2,  Interurban  railways, 

22.  The  exaction  of  a  10-cent  fare  instead  of  giving  a  transfer  to 
passengers  in  an  interurban  railway  5-cent  zone,  who  change  to  a  line 
running  at  right  angles  on  the  division  between  fare  zones,  in  traveling 
to  their  nearest  ferry,  is  discriminatory  and  inadequate  service;  and  a 
transfer  will  be  ordered,  although  it  will  permit  a  ride  of  6.81  miles, 
where  it  appears  that  only  a  .3-mile  ride  will  be  used,  that  a  longer  but 
circuitous  ride  will  be  given  to  another  ferry  for  a  single  fare,  that  a 
transfer  is  given  to  passengers  in  the  contiguous  zone,  that  the  utility 
permits  more  than  a  7-mile  ride  for  a  single  fare  on  other  lines  and 
gives  transfers  permitting  more  than  a  9-mile  ride  to  ferries  on  other 
lines,  and  that  more  pedestrians  would  ride  if  they  had  to  pay  only  d 
6-cent  fare.    Men's  Club  v.  Public  Service  R.  Co.  (N.  J.)  675. 

a.  Bailroads. 

Right  of  railroad  to  charge  more  than  one  transportation  fare  in  addi- 
tion t%  regular  drawing  room  fare  or  compartment  charge  for  exclu- 
sive occupancy  by  one  person,  see  Rates,  36. 

23.  Intrastate  carload  rates  for  fresh  meat  and  packing-house  prod- 
ucts were  held  unreasonable  and  discriminatory  to  the  extent  they 
exceeded  the  interstate  rates,  fixed  by  the  Interstate  Conunerce  Commis- 
sion, from  competitive  points  into  the  state,  especially  where  the  intra- 
state carload  rates  were  higher  than  the  less  than  carload  rates  for  the 
same  articles  transported  in  peddler  cars  as  fixed  by  the  Oklahoma 
Commission.  Oklahoma  Traffic  Asso.  v.  All  Railroads  &  Railways,  etc 
(Okla.)  267. 

4.  Telephones, 

24.  A  toll  charge  fbr  messages  betwe^i  adjoining  cities  having  an 
unequal  number  of  telephones  and  served  by  the  same  company  dis- 
criminates against  the  city  having  the  smaller  number,  the  local  rates 
being  the  same.    Edwards  t.  Glen  Teleph.  Co.  ^N.  T.)  940. 

5.  Water, 

25.  A  rule  providing  for'ftfmishing  additional  meters  in  small  sizes 
free,  but  imposing  a  charge  for  large-sized  meters,  unjustly  discrim- 
inates against  the  users  of  large  meters.  Commercial  dub  v.  Terre 
Haute  Waterworks  Co.  (Ind.)  180. 

26.  A  water  utility  should  receive  compettsation  for  service  rendered 
to  persons  who  make  sprinkler  or  ol^er  connections  for  private  ihre  pro- 
tection. Conunercial  Olub  v.  Terre  Haute  W^aterworks  Co.  (Ind.)  180. 
P.U.R.1916B. 


Digitized  by 


Google 


INDEX.  1141 

DISCRIMINATION— cofi^iiiMed. 

27.  Higher  mmimum  water  rates  for  laundries,  saloons,  restaorants, 
and  similar  classes  of  senrioe  thaa  for  ordinary  oonsomers  are  discrimi- 
natory iQ  *so  far  as  each  olaas  req^uires  tke  saake  sise  meter  aad  serrice 
connection.    Re  Murphy  Water,  Ice  &  Light  Co.  (Cal.)  719. 

28.  Discrimination  against  laundries,  saloons,  restaurants,  and  simi- 
lar classes  of  senriee,  l^  the  maint«enanne  of  minimum  water  rates  high- 
er than  those  for  ordinary  consumers,  was  eliminated  by  prescribing 
a  schedule  of  minimum  rates  based  on  the  siEe  ct  the  meter  aj:ul  service 
connection,  regardlMS  of  the  diaraeter  of  the  use.  Re  Murphy  Water, 
Ice  &  Light  Co.  (Cal.)  719. 

II.  Service. 

Damages  for  unjust  discrimination  in  delaying  delivery  of  shipments  to 
connecting  carrier,  see  Damages,  2,  3. 

29.  A  contract  by  a  steamship  company  for  the  exclusive  transpor- 
tation of  a  particular  newspaper  on  an  early  boat,  for  distribution  from 
the  point  of  destinaticm,  is  an  unreasonable  discrimination  against  a 
rival  newspaper  which  has  no  other  traffic  facilities  for  early  distribu- 
tion, although  the  contract  may  be  a  private  charter.  Fulton  Co.  v. 
Eastern  Shore  Development  S.  S.  Co.  (Md.)  787. 

30.  Unreascmable  discrimination  against  a  newspaper  by  the  exclu- 
sive transportation  of  a  rival  newspaper  on  an  early  boat  is  not  avoided 
by  an  offer  to  supply  another  boat,  where  this  would  lead  to  a  further 
charge  that  one  patron  had  been  furnished  the  faster  boat.  Fulton  Co. 
V.  Eastern  Shore  Development  S.  S.  Co.  (Md.)  787. 

31.  A  mutual  telephone  company  cannot  refuse  physical  connection 
with  a  telephone  company  merely  because  the  latter  is  a  commercial 
company,  where  the  mutual  company  has  connection  with  another  com- 
mercial company.  Reorganization  Committee  t.  Pt»irie  City  Farmers' 
Teleph.  Co.  (111.)  745. 

III.  Payment. 

32.  The  acceptance  of  payment  for  electric  lighting  in  disregard  of 
or  without  meter  readings  discriminates  against  customers  paying  in 
accordance  therewith.    I^ilipsburg  v.  Montana  Power  Co.  (Mont.)  377. 

33.  A  rule  requiring  payment  of  telephone  rental  in  advance  should 
apply  to  all  subscribers.     Re  Riverview  Teleph,  Co.   (Wis.)   442. 

34.  A  rule  providing  that  the  utility  may  require  payment  in  ad- 
vance, or  a  deposit,  or  a  satisfactory  guaranty,  is  unjustly  discrimina- 
tory because  it  permits  the  utility  to  require  an  advance  payment  or 
deposit  from  a  solvent  patron,  and  not  to  require  it  of  another,  and  to 
require  a  different  amount  for  a  deposit  or  guaranty  under  similar 
circumstances.  Commercial  Club  v.  Terre  Haute  Waterworks  Co.  (Ind.) 
180. 

DISINFEGTIOK. 

Charge  for  cleaning  and  disinfecting  live  stock  cars,  see  Rates,  46. 
P.U.R.1916B. 
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DI8MIS8AI.. 

Power  of  Missouri  supreme  court  to  direet  dismissal  of  proceed- 
ings  before  Commission  upoa  reversing  judgment  of  court  af- 
firming Commissicm  order,  see  Appeal  and  Bxfisw,  '3. 

DISPUTED  BIIX8. 

Right  to  refuse  service  because  of  noanpayment  of,  see  Paticient,  7. 

DlflTBIBUTIOH  STSTiaC 

Apportioning  value  of,  of  natural  gas  company  in  two  states,  see 

APPOBTIONICEITT,  9. 

Allowance  for  loss  of  natural  gas  in  distributing  lines,  see  Natural 
Gas,  1. 

DISUSED  PLANT. 

See  Pbofebtt  not  in  Use. 

DIVEBTIHG  SHIPMENTS. 

Right  of  railroad  to  make  additional  charge  for  diverting  or  recon* 
signing  shipments,  see  Rates,  38. 

DIVIDENDS. 

Depreciation  funds  invested  in  plant  to  share  in  profits  as  a  stodc- 
holder,  see  DsPEEOiAnaN,  10. 

DONATIONS. 

Duty  of  railroad  to  furnish  adequate  service  irrespective  of  agree- 
ment to  do  so  in  return  for  public  aid,  see  Sisvics,  16. 
Allowance  for,  in  valuation  proceedings,  see  Valuation,  51,  52. 

DBA  WING  BOOM. 

Discrimination  by  railroads  in  charging  for,  see  Rates,  30. 

DUE  PBOCESS  OF  LAW. 

See  Constitutional  Law,  5-7. 

DUTIES. 

Of  Commission,  see  Commissions,  1-7. 

DYNAMOS. 

Exclusion  of  dynamos  for  electric  light  from  participation  in  indus< 
trial  power  rates  as  discriminatory,  see  Discbimination,  16. 

EABLT  BOSSES. 

Consideration  of,  in  fixing  going  value,  see  Valuation,  93-101. 

EASEMENTS. 

Right  to  allowance  for  value  of  lot  bought  to  secure  easement  for 
mains  and  not  for  use,  in  rate  valuation,  see  Valuation,  105. 
P.U.R.1916B. 
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EDUCATIONAIi  INSTITUTIONS. 

See  SoHOOLa 

BLaBOnONS. 

Power  of  court  to  order  city  to  hold  bond  electi<m,  see  Spsoiiio 
Pebfobmancb,  1. 

SU90TBIOITT. 

Apportionment  of  expenses  of  electric  utility,  see  Affoktionusjut, 
1-3. 

Apportionment  of  investment  or  values  of ,  electric  utiUty,  see  Ap- 
portionment, 4-7. 

Ckmsolidation  of  electric  utilities,  see  Consolidation,  Meboeb  and 
Sale,  7-9. 

Reasonableness  of  rule  requiring  consumer  to  indemnify  utility  for 
liability  for  injuries  from  high  tension  transmission  line  upon 
consumer's  land,  see  Damages,  1. 

Depreciation  for  electric  utility,  see  Depreciation  generally,  and 
particularly  6,  12-19. 

Discrimination  in  rates,  see  Discrimination  generally,  and  par- 
ticularly 3,  5,  8,  10,  14-21. 

Franchise  for  electric  utility,  see  Franchises,  1-7. 

Admission  of  competition  in  occupied  territory,  see  Monopoly  and 
Competition  generally,  and  particularly  6,  11. 

Policy  of  Vermont  Commission  to  require  electric  utility  to  desig- 
nate field  of  operation  before  issuing  certificate  of  public  good, 
see  Public  Good,  1. 

Rates  for  service,  see  Rates  generally,  and  particularly  12,  20-34. 

Return  for  electric  utility,  see  Return  generally,  and  particularly 
14,  23,  25,  27-81. 
'         Service  by  electric  utility,  see  Service  generally,  and  particularly 
14,  16. 

Standard  rules  for  electric  utilities  in  Maryland,  see  Service,  15. 

Valuation  of  electric  utility,  see  Valuation  generally,  and  par- 
ticularly 2,  15,  38,  40,  43,  44,  46,  48,  50,  54,  55,  59,  85,  106,  107. 

Allowance  for  working  capital  of  electric  utility,  see  Valuation, 
76,  78-80,  82,  83. 

1.  Public  convenience  and  necessity  were  held  to  require  the  exer- 
cise of  an  electric  lighting,  heat,  and  power  franchise  by  a  company 
which  is  furnishing  extended  and  improved  service  and  free  municipal 
lights,  and  whose  prior  franchise  is  about  to  expire.  Re  Silver  Greek 
Electric  Co.  (N.  Y.)  385. 

EMIiRGENOT. 

Allowance  in  valuation  proceedings  for  property  used  in  emer- 
gencies, see  Valuation,  63. 

SKINEirr  DaMAIK. 

1.  The  provision  of  a  gas  frandiise  giving  a  town  the  option  to 
purchase  at  a  price  to  be  determined  by  arbitrators  does  not  prevent 
P.U.R.1916B. 
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EMINENT  DOUAIN— continued,' 

acquisition  by  eminent  domain,  since  the  provision  is  not  a  contract, 
and,  assuming  that  it  were,  it  would  make  no  difference  since  a  town 
cannot  grant  away  its  right  to  exercise  the  power  of  endnent  doiBais. 
Re  Palo  Alto  (Cal.)  606. 

ENOINEERING  EXPENSES. 

Consideration  of,  in  fixing  overhead  expenses,  see  VALUAnoir, 
3-2-34. 

ENGINEERS. 

Allowance  for  expenditures  for  employment  of  engineers  to  defend 
proceedings  before  Commissions,  see  RimJBN,  19. 

EQUIPMENT. 

Allowance  for  discarded  and  nonoperating  equipment  in  valuation 
proceedings,  see  Valuation,  54-59. 

Allowance  for  equipment  used  in  emergencies  in  valuation  proceed- 
ing, see  Valuation,  65. 

EBBOB. 

See  Appeal  and  Review. 

ESTOPPEI.. 

1.  A  telephone  company  is  not  estopped  from  asserting  a  statutory 
right  to  use  city  streets,  or  from  denying  the  power  of  the  city  to  re- 
quire it  to  obtain  a  city  franchise,  by  the  fact  that  its  predecessor  ac- 
cepted an  ordinance  granting  a  city  franchise  and  specifying  the  con- 
ditions under  which  the  streets  should  be  used,  it  appearing  that  the  city 
was  without  power  to  grant  such  franchises.  Iowa  Teleph.  Co.  v. 
Keokuk  (Fed.)  141. 

EVIDENCE. 

I.  Presumptions  and  "burden  of  proof,  1. 
II.  Weight  and  sufficiency,  2,  3, 

Admissibility  of  Commissicm  rule  regulating  movement  of  freight  in 
action  for  unjust  discrimination  for  delay  in  delivering  shipment 
to  oonnecting  carrier,  see  Damages,  3. 

Right  to  vary  day  named  in  statute  as  holiday  by  evidence  of  custom 
that  some  other  day  was  observed,  see  Service,  17. 

I.  Presumptions  and  burden  of  proof. 

1.  The  burden  of  proof  as  to  the  duty  of  the  owner  of  a  canal  to 
maintain  that  portion  of  a  river  highway  bridge  wkkh  spans  it  is  npaa 
the  owner  of  the  bridge  who  seeks  to  establish  such  obligation.    Mid- 
dlesex County  V.  Delaware  &  R.  Canal  Co.   (N.  J.)  968. 
P.U.R.1916B. 
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II,  Weight  and  m*ifioiency. 

Sufficiency  of  evidence  to  overcome  presumption  of  necessity  for  con- 
tinuance of  sleeping  car  service  arising  from  long-continued  opera- 
tion, see  Sebvicb,  18. 

Consideration  of  opinion  evidence  by  engineers  as  to  overhead  expenses. 
Me  Valuation,  33. 

Greater  weight  to  be  given  testimony  of  resident  witnesses  as  to  value 
of  land  than  to  nonresident  experts,  see  Vjxuation,  65. 

2.  The  reliabilily  of  evidence  of  the  cost  of  setting  poles  in  place 
must  be  determined  in  the  light  of  the  common  knowledge  of  men  as 
to  the  amount  of  such  work  that  a  reasonably  competent  man  can  per- 
form in  a  day.    Peck  v.  Indianapolis  Light  &  Heat  Co.  (Ind.)  445. 

3.  A  telegram  by  the  chairman  of  a  Conunission,  stating  that  if  a 
holiday  should  fall  on  Sunday  and  there  was  a  custom  generally  to 
consider  Monday  as  a  holiday,  the  Commission  would  recognize  Monday 
as  such,  does  not  warrant  a  court  in  holding  that  such  was  the  effect 
of  a  rule  requiring  movement  of  freight  except  on  Sundays  and  holidays, 
since  it  fails  to  show  that  the  Commission  had  promulgated  a  rule 
recognizing  Monday  as  a  holiday  in  such  a  case.  Consumers'  Lignite 
Co.  V.  Houston  &  T.  C.  R.  Co.  (Tex.)  284- 

EXCESSIVE  CHARGES. 

Refund  of,  see  Repabation. 

EXPENSES. 

See  Costs  and  Expenses. 

EXTENSION  OF  SERVICE. 

See  also  Sebvice,  9-11. 

Electric  utility  authorized  to  assume  two  thirds  of  cost  of  service 
extensions  to  small  consumer,  see  Sebvicb,  14. 

EXTENSIONS. 

Right  to  invest  dq>reciation  fimds  in  additions  or  extensions  imder 
New  Hampshire  statute,  see  Depbbciation,  9. 

FARES. 

See  Rates. 

FINANCIAL  INTEREST. 

Validity  of  village  franchise  voted  for  by  trustee  having  financial 
interest  in  company,  see  Fbanchises,  5. 

FINANCINO. 

Allowance  for  costs  of  financing  electric  utility  in  valuation,  see 
Vai.uation,  40. 
P.U.R.1916B. 
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FINDIN08. 

Review  of  findings  of  Commission,  see  Appeal  aitd  Review,  2. 

FINES  AND  PENALTIES. 

Rule  prescribing  penalty  for  permitting  use  of  water  by  persons 
not  patrons,  see  Service,  41. 

1.  Penalties  imposed  by  the  Arizona  Commission  for  nonoompli- 
anoe  with  orders  will  be  reasonable,  aad  not  cumulative.  Be  Adminis- 
trative Ruling  (Ariz.)  S44. 

FIBE  INSURANCE. 

See  Insurance. 

FIBE  LOSS. 

See  Losses. 

FIBE  PBOTECTION. 

Duty  of  water  company  to  charge  for  service  rendered  persons  who 
make  sprinkler  connections,  see  Discrimination,  26. 

Minimum  charge  for  metered  private  fire  protection  service,  see 
Rates,  18. 

Water  pressure  for  fire  protection,  see  Service,  45,  46. 

FLAT  BATE  SEBVICE. 

Standard  rules  regulating  water  flat  rate  service  in  Montana,  see 
Service,  38. 

FLOODS. 

Allowance  for  losses  due  to  floods  in  fixing  operating  expenses,  see 
Return,  23,  24. 

FOBMEB  OWNEB. 

Right  to  require  payment  of  bills  of  former  owner  as  condition  to 
service,  see  Payment,  9. 

FOUNTAINS. 

Reduced  water  rates  for  fountains  as  unlawful  discrimination,  see 

Discrimination,  12. 
Payment  for  water  used  by  fountains  to  be  made  on  a  meter  basis, 

see  Sbxvice,  43. 

FBANCHISES. 

/.  In  general,  J— 7. 
JJ.  Temif  8. 
III.  Cost,  9. 

J.  In  general. 

Certificate  of  convenience  to  operate  under  franchises,  see  Ceetifioatb 

OF  Convenience  and  Necessity. 
P.U.R.191CB. 
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FRANCHISES— coii<f»M«d.  * 

Power  of  Commission  to  compel  local  authorities  to  gralit  frandiise  for 

'  '     passenger  station,  see  Commissionb,  3. 

Power  of  New  York  Commission  to  pass  upon  YaMdity  of  frandiise  upon 
application  for  approval,  see  Commissions,  4. 

Order  increasing  rates  prescribed  by  franchise  ordinance  as  impairment 
of  contract,  see  Constitution al  IaA.w,  1. 

Requiring  municipal  franchise  for  operation  of  teleph<»ie  system  as  im- 
pairing obligation  of  diarter  right  of  corporation  to  use  public 
highways,  see  Constitutional  Law,  3,  4. 

Furnishing  free  service  to  cities  in  compliance  with  franchise  as  unlaw- 
ful discrimination,  see  DisoBiKiNATroN,  11. 

Franchise  giving  town  option  to  purchase  at  price  to  be  determined  by 
arbitrators  as  preventing  ao^sition  by  eminent  domain,  see  Emi- 
nent Domain,  1.        ' 

Acceptance  of  municipal  franchise  as  estoppel  from  asserting  statutory 
right  to  use  city  streets,  see  Estofrx,  1. 

Power  of  municipality  to  require  telephone  company  to  obtain  municipal 
franchise,  see  Municipaijties,  1,  2. 

Collateral  attack  upon  right  to  maintain  switch  track  constructed  under 
municipal  authority,  see  Pbocedube,  1. 

^ower  of  Commission  to  prevent  electric  railway  from  discontinuing 
sale  of  6  tickets  for  25  cents  where  franchise  provides  for  5  cent 
fare,  see  Kates,  5. 

Power  of  Commission  to  enforce  franchise  obligation  to  erect  railroad 
depot,  see  Sebvioe,  22. 

1.  A  vote  by  electors  for  the  grant  of  an  ^ectric  light  franchise 
by  a  village  owning  only  a  waterworks  system  is  not  required  by  a 
statute  (Village  Law,  §  00,  snbdiv.  0,  Consol.  Laws,  chap.  64)  prohibit- 
ing the  grant  of  an  electric  light  or  waterworks  franchise  by  any  vil- 
lage owning  an  electric  light  or  waterworks  system  until  the  grant  is 
submitted  to  the  electors,  since  there  is  no  intent  that  municipal  owner- 
ship of  one  system  should  preclude  a  private  franchise  for  the  other. 
Re  Silver  Creek  Electric  Co.  (N.  Y.)  385. 

2.  A  village  franchise  is  not  invalidated  by  the  fact  ^at  the  clerk 
of  the  board  of  trustees,  rather  than  the  president,  put  the  motion  for 
the  grant  and  took  the  vote  thereon,  where  the  clerk  acted  under  the 
direction  of  the  board  after  the  president  had  refused  to  put  the  motion. 
Re  Silver  Creek  Electric  Co.  (N.  Y.)  385. 

3.  A  nonexclusive,  village,  electric  light  franchise  does  not  preclude 
the  grant  of  a  like  franchise  to  another,  especially  where  the  village  may 
itself  be  permitted  to  supply  private  users.  Re  Silver  Creek  Electric 
Co.  (N.  Y.)  385. 

4.  A  municipality  can  grant  an  electric  lighting  franchise  to  a 
natural  person  under  the  laws  of  New  York.  Re  Silver  Creek  Electric 
Co.  (N.  Y.)  385. 

5.  A  village  franchise  is  not  invalidated  by  the  fact  that  a  village 
trustee,  who  voted  for  it,  had  had  a  distributive  share  in  the  estate  of 
an  intestate  who  owned  stock  in  a  company  which  was  required  to  be 
taken  over  by  the  company  securing  the  franchise,  where  title  to  the 
P.U.R.1916B. 
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FRANCHISE&r-conttnued. 

stock  was  Tested  in  the  administrator  at  the  time  of  the  vote  and  the 
trustee  had  sold  his  interest  therein  to  a  brother,  even  though  the  cen« 
sideration  for  the  sale  was  grossly  inadequate.  Re  Silyer  Creek  Elec- 
tric Co.  (N.  Y.)   385. 

6.  A  vote  by  electors  is  not  neoessary  to  the  validity  of  a  village 
franchise  under  a  statute  (Village  Law,  f  56)  requiring  a  referendum 
''upon  any  question  whieh  may  lawfully  be  decided  tiiereat,"  where  the 
board  of  trustees  has  exclusive  powttr  to  grant  the  franchise.  Be  Sil- 
ver Creek  Electric  Co.  (N.  Y.)  385. 

7.  A  municipal  franchise  granted  pursuant  to  delegated  legislative 
authority  cannot  be  revoked  after  acceptance  within  the  time  prescribed 
therein,  since  the  franchise  is  a  binding  contract,  and  not  a  mere  revoca- 
ble license  that  may  be  terminated  at  wilL  Be  Silver  Creek  Electric 
Co.  (N.  Y.)  386. 

II.  Term. 

Extension  of  franchise  of  electric  utility,  see  Bleotbioitt,  1. 

8.  A  telephone  franchise  for  the  bare  right  to  the  use  of  streets, 
the  conditions  of  the  use  not  being  specified  and  the  state's  power  to 
fix  rates  and  regulations  being  reserved,  is  not  against  public  policy, 
although  the  franchise  is  perpetuaL  Iowa  Teleph.  Co,  v.  Keokuk  (Fed.) 
141. 

III.  Cost. 

9.  Under  the  statute  rdating  to  cities  of  the  second  daes,  provid- 
ing that  the  grantee  of  a  franchise  shall  pay  to  the  city  such  fixed 
charge  as  may  be  prescribed,  a  requirement  that  $100  a  month  shall 
be  paid  by  a  telephone  company  is  not  so  excessive  as  to  warrant  the 
interference  of  a  court.  Emporia  Teleph.  Co.  v.  Public  Utilities  0>m- 
mission  (Kan.)  987. 

FREE  Ain>  BEDITGEB  RATES. 

Power  of  Illinois  Commission  to  order  free  transportation  of  mail 

carriers  by  street  railway,  see  Cokmibsions,  6. 
As  unlawful  discrimination,  see  Disckimination,  7-13. 

FREIGHT. 

Actions  for  damage  for  discrimination  in  delaying  delivery  of  ship- 
ment to  connecting  carriers,  see  Damages,  2,  3. 
Kailroad  freight  rates,  see  Rates,  37-44. 

FREIGHT  GARS. 

See  Cabs. 

FUIIDS. 

Depreciation  fimds,  see  Depreoiation,  9,  10. 
P.U.R.1916B. 
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GAB. 

See  also  Natubal  Oas. 

DtsqrimuMtion  in  rates,  see  Disobiminatiok  generally,  and  particu-^ 

larly  11. 
Municipal  aequisition  of  gaa  plant,  see  Eminent  Domain,  1. 
Invasion  by  electric  company  of  territory  inadeqiiataly  served  bf 

acetylene  gas  company,  see  Monopoly  and  Competition,  11. 
Right  to  make  minimum  monthly  charge  for  gas,  see  Rates,  17. 
Ezteosion  of  service,  see  Seevice,  9-11. 

GENERATING  EQUIPIIBNT. 

Right  of  eleetric  utility  that  buys  its  current  to  include  value 
of  generating  equipment  im  rate  valuatiooi  tea  Valuation,  2. 

GENERATING  PLANT. 

See  Plants. 

GENERATORS. 

Exclusion  of  electric  light  generators  from  participation  In  indu» 
trial  power  rate,  as  discriminatory,  see  Disobimination,  16. 

GOING  VALUE. 

Allowance  for,  in  valuation  proceedings,  see  Valuation,  84-101 

GOOD  WILL. 

Allowance  for,  in  valuation  prooeedingB,  see  Valuation,  102. 

GRADE  CR088ING8. 

See  Cbossings. 

GRAVEL. 

Freight  rates  for,  see  Rates,  39,  40. 

GUARANTY. 

Diacrimination  in  rule  requiring  guaranty  as  security  for  pay- 

dianty  see  DMCsmi^AisoN,  34. 
Approval  of  security  issues  as  not  amounting  to,  see  Seoxtbitt 

Ibsues,  10. 

HEALTH  REGULATIONS. 

Charge  for  cleaning  and  disinfecting  live  stock  cars,  zcfoired  by 
health  rcg«iation,  see  Rates,  45. 

HEATING. 

Apportionment  *of  value  of  steam  heating  property  of  mn  electric 

light  and  power  utility,  see  Apportionmsnt,  4. 
Ahandonment  of  heating  servtee,  see  SebvIoe,  7,  8« 
P.U.R.1916B. 
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HIOH  VOLTAGE. 

Reasonableness  of   rule   requiring  consioner  to  mdemBify   utility 
^  from  liability  for  injury  frcmi  high  tension  line  upon  con- 

sumer's land,  see  Damages,  1. 

XIOHWAY8  AHB  STREETS. 

Operation  of  automobile  lines  upon^  see  AuroHOBiuia,  2-6. 

Repair  and  maintenance  of  bridges,  see  Biiidgb6. 

Requiring  municipal  franchise  for  operation  of  telephone  system 
as  impairing  obligation  of  charter  right  to  use  public  high- 
ways, see  Constitutional  Law,  3,  4. 

Acoeptapce  of  munidpal  franchise  as  estoppel  from  asserting  statu- 
tory rif^t  to  use  city  stress,  see  Estofpel,  1. 

Perpetual  telephone  franchise  for  use  of,  as  against  public  policy, 
see  Franchises,  8. 

Power  of  municipalities  to  require  telephone  company  to  obtain 
municipal  franchise  for  use  of  streets,  see  Municipalities,  1,  2. 

Collateral  attack  upon  right  to  maintain  switch  track  in  street 
constructed  under  municipal  authority,  see  Procedure,  1. 

HOLDING  COMPAmr. 

Payment  to,  to  cover  superyisicm  expense,  as  operating  expense, 

see  Return,  22. 
Power   of   Commission   to   authorize   use   of   proceeds   of   security 

issues  of,  for  improvements  to  properties  about  to  be  acquired 
.  by  it,  see  Security  Issues,  8. 

HOLIDAYS. 

Effect  of  chairman's  statement  as  to  rule  of  Commission  concern- 
ing, see  EviDENOE,  3. 

Effect  of  custom  to  observe  Monday  when  holiday  falls  on  Sunday 
to  excuse  carrier  from  forwarding  shipments  on  Monday,  see 
Service,  17.  '  '    ' 

HOUSEKEEPIHG  DEVICES. 

Exclusion  from  participation  in  electric  rate  for  heatiiig  and  eook- 
ing  devices  as  discrimination,  see  DuKaoMSH ATioVf  IC 

IDLE  PROPEBTT. 

See  Propeett  not  in  Use. 

XLUHOISv  ' 

Power  of  Commission  to  orAer  free  traaflpoiriatiQB  of  flMdl  carriers 

by  street  railway,  see  Commissions,  6. 
Power  of  Conmiission  to  permit  utility  to  discontinue  fl^rvieei  fM« 

jBrmncE,  3.  '  .  :  •  ■ 

IMPAIBMEHT  OF  OOWTBACTS. 

See  Constitutional  Law-  1-4- 
P.U.R.lQieB 
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IMPBOVEMEKT8. 

Profits  on  iiiiprov«mentfl  by  atockhjolders,  aa  part  ol  retiurn,  see 
Rbtur^»  3. 

IKCRBASED  USE. 

Consideratioa  ol,  in  fixing  rates,,  see  Rates»  12. 

INDIANA. 

Policy  of  Indiana  as  to  consolidation  of  utilities,  see  Consouda- 
TiON,  Merger  and  Sale,  1. 

Duty  of  Commission  upon  authorizing  sale  of  utility  to  value  stocks 
and  direct  payment  to  noncon^enting  stockholders,  see  Con- 
solidation, Merger  and  Sale,  11. 

Power  of  Conunission  U>  compel  railroads  to  install  telephone  serv* 
ice  in  stations,  see  Service,  4. 

Duty  of  Commission  to  value  property  for  security  Issue  purposes, 
see  Valuation,  10. 

INJIIVLDUAIiS. 

Right  of  municipality  to  grant  eleotrle  lighting  franchise  to  nat- 
ural person  under  New  York  law,  see  Franchises,  4. 

INBUSTRIAIi  SPUR  TRACK. 

See  Traokb.  ' 

INJUNGnOll. 

Necessity  of  appiyii^  for  r^earixig  before  applying  for  injunction 
against  enlorcemait  of  C<niiaiiflBion  order,  see  Appeal  and 
Review,  7. 

INSTAI.I^TION  CHARGE. 

Varying  of,  according  to  horse  power  of  eohnected  load  without 
repird  to  active  load,  as  disoriminatory,  see  Discrimination, 
18. 

For  electric  power,  see  Rates,  20. 

INSURANCE. 

Consideration  of  casualty  and  fire  insurance  in  apportioning  cost 
of  producing  and  transmitting  electricity,  see  AppoBZiQKf 
MENT,  2. 

Right  of  utility  to  return  to  provide  against  casualties  such  as 
may  be  guarded  against  by  insurance,  see  Return,  23. 

Allowance  for  fire  and  casualty  insurance  in  fixing  operating  ex- 
penses, see  Return,  25. 

INTERCORPORATE  RELATIONS. 

» 

1.  Copies  of  sleeping  car  contracts  between  a  railroad  and  a  sleep- 
ing car  company  should  be  filed  with  the  Commission.  Businesa  MeA'a. 
Leagp^  ^.,Mi8BpuriP..R.,  Co.   (Mo.)  223. 

2.  Only  a  small  .toll  charge  ivill  be  required  as  the  basis  for  com- 
P.U.R.1916B. 
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INTERGORPORATE  RELATIONS— oon^tfiii^d. 

pelling  a  telephone  company  to  re-establish  physical  connection  with  an- 
other,  where  the  companies  hare  largely  obtained  their  subscribers  by 
offering  free  exchange,  where  both  have  prospered  without  a  toll  charge, 
where  a  burdensome  charge  would  result  in  irreparable  injury  to  the  ap- 
plicant, and  where  a  small  charge  will  discourage  unnecessary  calls  and 
be  compensatory.  Merton  Teleph.  Co.  v.  Pewaukee-Sussez  Teleph.  Co. 
(Wis.)  133. 

nVTEREST. 

Consideration  of,  in  apportioning  cost  of  producing  and  transmit- 
ting electricity,  see  AppQtnoNHENT,  2. 

IRTERE8T  BUBINO  CONST&tTCnoH. 

Allowance  for,  in  fixing  overhead  expenses^  see  VALVAnoix,  32-34, 
36-39. 

JJITKKSTATE  TRAINS. 

When  order  directing  stopping  of  interstate  trains  at  proposed  pas- 
senger station  would  not  be  justilted,  see  Skbvige,  30. 

nrTERUBBAH  RAILWAYS. 

Necessity  of  certificate  of  convenience  for  constroe^on  of  spur 
track,  see  Cebtifigatb  <»*  Convenienoe  and  Neoessitt,  3. 

Fact  that  passengers  cross  interurban  railway  switeh  in  reaching 
station  as  grounds  for  abolishimg  it,  aee  Qbossiitos,  2. 

Discrimination  in  rates,  see  DisCBixxNATXOif  generally,  and  particu- 
larly 22. 

UrVESTMIiKT. 

Apportionment  of  investment  or  values,  see  ApposnoincBHT,  4-10. 

Of  depreciation  funds,  see  Depbeoiation,  9,  10.  % 

Allowance  for  investment  in  coal  land  not  used  or  useful  in  public 
service  in  valuation  proceedings,  see  VALrATiON,  G5. 

Consideration  of  investment  in  excess  of  present  needs,  in  valua- 
tion proceedings,  see  Valuation,  58,  69. 

jmiEITS. 

See  Automobiles. 

JOINT  RATES. 

See  Thbouoh  Route  and  Joint  Rates. 

JURISDICTION. 

Of  Conmiission,  see  Commissions,  1-7. 

KANSAS. 

Powers  and  duties  of  Commission  upon  approving  lease  of  a  tele- 
phone plant,  see  Consolidation,  Meegeb  and  Sale,  10. 
P.U.R.1916B, 
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LABOR.     . 

Consideration  of  present  day  wagea  is  fixing  eost  to  r^rodnoe 
property,  see  Valuation,  24. 

UUmLORD  AHD  YEHANT. 

Right  of  water  utility  to  refuse  service  to  tenant  because  of 
owner's  unpaid  water  bill,  see  Payicbnt,  8. 

lAKDS. 

Apportionment  of  vafue  of,  used  by  electric  utility  supplying  sev- 
eral communities,  see  Apportiowmbnt,  6. 

Allowance  for  investment  in  land  for  resort  purposes  in  rate  valua* 
tion  of  electric  railway  property,  see  VALUATioif,  60. 

Elements  to  be  considered  in  fixing  value  of  lands  in  valuation 
proceedings,  see  Valuation,  64-67. 

LARGE  COHSUMER. 

Special  rates  for  electricity,  see  Discrimination,  7,  10. 

LAUNDRIES. 

Higher  minimum  water  rates  for,  as  discriminatory,  see  DisCRnil- 
NATION,  27,  28. 

LEASES. 

Powers  and  duties  of  Kansas  Commission  in  approving  lease  of  a 
telephone  plant,  see  Consolidation,  Meboeb  and  Sale,  10. 

Allowance  for  leaseholds  in  valuation  proceedings,  see  Valuation, 
103,  104. 

LESSEE. 

Right  to  refuse  service  to  tenant  because  of  owner's  unpaid  water 
bill,  see  Payment,  8. 

LiOHmro. 

Apportionment  of  expenses  between  municipal  lighting  service  and 
commercial  and  domestic  service,  see  Appqbtionmbnt,  1. 

Exclusion  of  dynamos  and  generators  for  electric  lights  from 
participation  in  industrial  power  rates,  as  discriminatory,  see 
DI80BIMINATH>N»  15. 

LIMITATION  OF  ACTIONS. 

Right  to  waive  defense  of  statute  of  limitaitiD98  for  tfing  repam- 

tioD  claims,  see  DiscuMiNiiViDN,  1. 
Time  for  filing  claim  for  reparation,  we  RIvaAatiON,  9. 

UVE  STOCK  CARS. 

Charge  for  cleaning  and  disinfecting,  see  Rates,  45. 
P.U.R.1916B.  73 


Digitized  by 


Google 


1164  INDEX. 

LOCALITIES. 

Discrimination  in  ratei  in  different  localities,  see  Discbihination, 
4-6. 

Duty  of  telephone  to  make  noncompensatory  extensions  to  locali- 
ties having  no  means  of  conununicaiing  with  trade  oenters, 
see  Sebvioe,  34. 

LOSSES. 

See  also  Operation  at  a  Loss. 

Accounting  for  fire  loss,  see  Accouktino. 

Allowance  for  imooUected  bills,  see  Payment,  1. 

Necessity  of  suffering  actual  loss  to  warrant  reparation,  see  Repa- 

bation,  1,  2. 
Amortization  of»  see  Return,  15-17. 
Substantial  fire  loss  to  be  amortized,  see  Return,  15, 
Allowance  for  losses  due  to  floods  and  wind  in  fixing  operating 

expenses,  see  Return,  23,  24. 
Consideration  of  early  losses  in  fixing  going  value,  see  yALUATiON, 

93-101. 

LOSS  OF  GAS. 

Allowance  for  loss  of  natural  gas  in  distributing  lines,  see  Nat- 
ural Gas,  1. 

LOUISIANA. 

Application  of  statute  regulating  procedure  on  review,  to  pending 
suits,  see  Appeal  and  Review,  4. 

Retrospective  legislation  not  prohibited  by  Constitution,  see  Con- 
stitutional Law,  9. 

LUMBER  COMPANT. 

Necessity   of  securing  a  certificate  of  convenience  for   construc- 
tion of  tramway  across  a  public  highway,  see  Furlic  Utiu- 
B,  1. 


MACUIHEKT. 

See  Equipment. 

MAIL  CABBIEBS. 

Power   of   Illinois   Commission   to   order   free   transportaticm   of 
mail  carriers  by  street  railways,  see  CoiocissiONS,  6. 

MAINS  AKD  PIPES. 

Costs  of  lowering  water  mains  upon  change  of  street  grade  as 
part  of  cost  of  plant  for  municipal  purchase,  see  Valuation, 
29. 
Allowance  for  pavement  over  mains  in  valuation  proceedings,  see 
Valuation,  49,  60. 
P.U.R.1916B. 
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MAINTEHAlfCE. 

Conaideration  of,  in  apportioning  cost  in  producing  and  trans- 
mitting electricity,  see  App(»tTlONMXiiT,  2. 

MAINTEKAlf CE  CHABGE. 

Varying  of,  according  to  horse  power  ol  connected  load  without 
regard  to  active  load  aa  discriminatory,  see  JhsctaMnfATSov, 
18. 

ICAVAGEBIEIIT. 

Transfer  of  local  control  to  noAresidentSi  as  factor  affecting  con- 
solidation, see  CoNBOunATiON,  Mebgeb  aih)  Sale,  3. 

Profits  realized  through  management  of  utiMty  by  stockholder  as 
part  of  return,  see  BsnTBNy  8« 

XAHBAmrs. 

Power  of  Commission  to  give  reli«f  i&  the  nature  of  mandamus,  see 
Sbbviob,  22. 

MAKTJJLKD. 

Steamship  as  common  carrier  within  meaning  of  Public  Serrice 

Commission  law,  see  Pubuo  Uthitiks,  3. 
Standard  rules  for  electric  utilities,  see  SssnoB,  15. 

XA88ACHU8ETT8. 

Power  of  Commission  to  reduce  steeet  railway  fares  for  school 
children  below  statutory  rate,  see  Ratbs,  4. 

MEAT. 

Discrimhiation  in  freight  rates,  see  I^scbimiivation,  2S« 


See  CoirsoLiDATioN,  IfmoBr  and  Baim. 

MESSAGES. 

Jurisdiction  of  Commission  over  dispute  as  to  number  of  mes- 
sages sent  from  subscriber's  telephone,  see  Service,  5. 


RATES. 

Primary  electric  meter  rates  varying  according  to  total  watt  de- 
mand of  installations  as  discrimination,  see  JhacBUUnfAtJOff, 
17. 

Meter  rate  to  cover  return  on  meters,  their  depreciation  and  re- 
pairs, see  Rates,  0. 

Payment  for  large  quantities  of  water  used  by  cii^  buildingi  aa4 
fountains  to  be  made  on  meter  basis,  see  Sebvioe,  43. 

METERS. 

Furnishing  small  meters  free  and  imposing  charge  for  large  meters 
as  discrimination,  see  Dibcbiuination,  25. 
P.U.K.1916B. 
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METERS— oon^inwed. 

Reasonableness  of  rule  making  coBsiimer  liable  for  injury  to 
meters,  see  Skbvioe,  13. 

Standard  rules  for  electric  utilities  regulating  meters  in  Mary- 
land, see  Sebvige,  15. 

Standard  rules  for  metered  water  service  in  Montana,  see  Service, 
38. 

Water  utility  excused  from  extending  meter  system  to  all  con- 
sumers, see  Service,  40. 

Meters  paid  for  in  water  allowance  to  consumers  as  part  of  oo0t 
of  plant  for  municipal  purchase,  see  Valuation,  28. 

Mnmnnii  chaimb. 

Right  to  collect  less  minimum  charge  than  rate  filed  with  Com- 
mission, see  Discrimination,  3. 

Higher  minimum  water  rate  for  laundries,  saloons,  restaurants 
and  similar  classes  id  service  at  discriminatory,  see  Discrim- 
ination, 27,  28. 

Right  to  charge  full  monthly  minimum  charge  for  fraction  of 
month,  see  Payment,  2. 

Right  to  make  miniaum  charge,  see  Rates,  15,  17. 

Reasonableness  of  minimum  charge,  see  Rates,  18,  19. 

Monthly  minimwn  diarge  for  natural  gas,  see  Rates,  35. 

MISSOURI. 

Power  of  Missouri  supreme  court  to  direct  dismissal  of  pro- 
ceedings before  Commission  upolA  reversing  judgment  of  cir- 
cuit court  affirming  a  Commission  order,  see  Appeal  and 
Review,  3. 

Power  of  Commission  to  oompel  local  authorities  to  grant  fran- 
chise for  erection  of  passenger  depot,  see  Commissions,  3. 

Power  of  Commission  to  order  reparation,  see  Reparation,  6,  7. 

Power  of  Commission  to  compel  building  of  a  railroad  depot,  see 
Service,  22,  23. 

MODE  OF  REVIEW. 

See  Appeal  and  Review.     , 

M OHOPOLY  AND  COMPETITIOir. 

J.  In  general,  1, 
II,  AdfmisMon  of  compeUtion  in  occupied  terrOoryt  Z-^lt» 
a.  In  general,  2^5. 

h.  Service  hy  exieUng  company,  &^10. 
c.  Purchasing  property  of  existing  utttity,  11. 
If7«  Remedy  for  unauthorized  invasion  of  fleid,  12. 

/.  In  general. 

Consideration  of  competition  in  fixing  rates*  see  Raivs,  IS-lft. 

1.  Tramp  boats  giving  irregular  inferior  s^vice  will  not  be  per- 
P.U.R.1916B. 
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MONOPOLY  AND  COMPETITION— oo««tnu«i 

mitted  to  cut  the  fair  rates  of  competitive  steamboats  giviiig  adequata 
regular  seryice,  in  view  of  the  statute  (Laws  1911,  chap.  117,  g  80,  as 
amended  by  Laws  1913,  chap.  145)  empowering  the  fixing  of  uniform 
rates  upon  complaint  that  the  rates  of  a  competitor  are  unremunera- 
tiTe  or  discriminatory  or  t^id  to  oppress  complainant  or  encourage  the 
ereation  of  mon<^poly.  Publie  Service  Commission  ex  rel.  Washing- 
ton Route  V.  Garfield   (Wash.)   835. 

II.  Admission  of  oowipetition  in  occupied  terrUor^, 

o.  In  genhroL 

Operation  of  automobile  line  along  street  railway  route,  see  Automo- 
biles, 2-5. 

Nonexclusive  village  electric  light  franchise  as  precluding  grant  of 
like  franchise  to  another,  see  Franchises,  3. 

Right  of  rural  telephone  to  operate  exchange  for  switching  service  in 
village  served  by  another  company,  see  Telephones,  2. 

2.  The  right  of  an  owner  of  a  private  telephone  system  to  a  certifi- 
cate to  operate  as  a  public  utility  to  serve  prospective  subscribers  is 
not  as  great  as  that  of  a  mutual  company  in  the  same  field  to  make  ex- 
tensions to  serve  them.    Re  Cochems  (Wis.)  841. 

3.  An  owner  of  a  private  telephone  system  will  not  be  permitted  to 
extend  his  service  into  territory  occupied  by  a  mutual  company  upon 
the  ground  that  the  latter  requires  the  purchase  of  stock  as  a  condition 
of  service,  where  the  Public  Utility  law  requires  that  service  be  ren- 
dered to  all  applicants  without  the  purchase  of  stockj  and  no  refusal  of 
service  is  shown.     Re  Cochems    (Wis.)    841. 

4.  A  telephore  company  was  permitted  to  furnish  service  in  a  town 
already  served,  without  complaint,  where  the  town  was  entirely  sur- 
rounded by  other  towns  whose  residents  use  the  system  of  the  applicant, 
and  where  the  town  was  a  part  of  the  allied  communities  whose  in- 
t^erests  were  identical.  Re  Franklin  Farmers  Co-op.  Teleph.  Co.  (Me.) 
66. 

5.  A  mutual  telephone  company  must  secure  a  certificate  of  pub- 
lic convenience  from  the  Commission  to  operate  in  territory  occupied 
by  another  company  that  is  furnishing  adequate  service  where  the 
statute  (I  614-52  Ohio  General  Code)  prohibiting  a  telephone  com- 
pany from  furnishing  service  in  occupied  territory  without  first  se- 
curing a  certificate  from  the  Commission  makes  no  distinction  be- 
tween mutual  companies  and  companies  organized  for  profit,  not- 
withstanding the  general  provisions  of  the  statute  (§§  614-1,  614-2a), 
providing  for  supervision  of  public  utilities,  limit  the  jurisdiction 
of  the  Commission  to  utilities  operating  for  profit.  Ashley  T.  C.  M. 
Teleph.  Co.  v.  New  Ashley  Teleph.  Co.   (Ohio)   401. 

If.  Service  hy  existing  company. 

6.  Public  necessity  does  not  require  an  additional  electric  utility 
in  a  township,  although  some  villages  therein  are  not  served,  where  the 
P.U.R.1916B. 
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existiiig  utilities  render  adequate  sendee,  have  necessary  extensions  un- 
der consideration,  have  never  failed  to  comply  with  demands  for  addi- 
tional service,  and  have  ample  facilities  to  supply  present  and  future 
demand.    Re  South  Lebanon  Twp.  Electric  Co.  (Pa.)   430. 

7.  That  the  lines  and  equipment  of  a  telephone  company  have  been 
in  poor  condition  is  not  a  ground  for  permitting  another  company  to 
extend  into  the  territory,  where  the  existing  company  has  remedied  the 
defects  and  is  able  to  make  such  additional  improvements  and  repairs 
as  may  be  needed.    Be  Brush  Credc  Farinero  Tel^h.  Co.  (Wis.)  981. 

8.  An  excessive  telephone  switching  charge,  an  improper  toll  charge, 
and  the  connection  of  substatioiis  to  trunk  lines,  will  not  justify  the 
extension  of  a  rural  company  into  territory  of  a  connecting  company, 
where  no  complaint  has  been  made  to  the  Commission  as  to  rates  or 
service.     Re  Brush  Creek  Farmers  Teleph.   Co.    (Wis.)    981. 

9.  That  a  local  telephone  company  may  render  inadequate  service 
if  the  lines  of  a  rural  company  are  connected  to  the  local  exchange  is 
not  a  sufficient  ground  for  permitting  the  latter  company  to  extend  its 
lines  into  the  village,  where  the  Commission,  upon  ordering  physical 
connection,  can  compel  adequate  service.  Re  Red  Oak  Teleph.  Asso. 
(Wis.)   131. 

10.  A  rural  telephone  company  will  not  be  permitted  to  extend  its 
lines  into  a  village  served  by  another  company,  where  the  latter  is  will- 
ing to  secure  adequate  service  to  the  subscribers  of  the  former,  by  per- 
mitting physical  connection  to  be  noade  directly  with  its  exchange  or  in- 
directly through  the  exchange  of  a  third  company,  neither  connection 
necessitating  any  considerable  duplication  of  equipment.  Re  Red  Oak 
Teleph.  Asso.   (Wito.)    131. 

o.  Purchasing  property  of  existing  uM4ty. 

11.  An  electric  company,  upon  invading  territory  inadequately  served 
with  acetylene  gas,  will  be  permitted  to  pay  a  fair  price  for  acetylene 
property  that  will  not  be  useful  to  it,  but  which  will  be  destroyed  by 
competition.    Re  Sunapee  Electric  Light  k  P.  Co.   (N.  H.)  996. 

HI.  Remedy  for  unauthorized  inversion  of  field. 

12.  The  Wisconsin  Ck>nmiission  may  not  require  the  abandonment  of 
a  telephone  exchange,  although  unlawfully  established  in  occupied 
territory,  where  the  complaining  utility  and  other  parties  in  interest 
have  an  adequate  remedy  at  law  or  in  equity.  Mineral  Point  Teleph. 
Co.  V.  Dukes  Prairie  Teleph.  Co.   (Wis.)   274. 

MOlffTAlfA. 

Standard  rules  and  r^'gulations  for  water  utilities,  aee  Sbbvioe,  38. 

MOTOR  BUS. 

See  AuTOMOBiLis. 

MUKICIPAI.  FRANCHISE. 

See  Franchises. 
P.U.R.1916B. 
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MUNICIPALITIES. 

Operation  of  automobile  lines  in  citieSi  flee  Atttomobilxs,  2-5^ 

Power  of  Commission  to  compel  local  authorities  to  grant  franchise 
for  passenger  station,  see  CoMinssioNS,  3. 

Effect  of  municipal  contract  fixing  water  rates  to  oonflumers  upon 
right  of  Commission  to  fix  higher  rates,  see  Constitxttional 
Law,  2. 

Ordinance  reqiiiring  city  franchise  to  operate  telephone  as  impair- 
ing charter  right  to  use  public  highways,  see  Constitutional 
Law,  3,  4. 

Beduced  rates  to  municipalities,  as  discrimination,  see  Disokqcina- 
noN,  11,  12. 

Right  to  revoke  municipal  franchise  after  nicceptance,  see  Fran- 
chises, 7. 

Power  of  city  to  fix  telephone  rates  under  power  to  pass  ordinances 
for  general  welfare  and  to  regulate  telephone  wires,  see  Bates, 
7. 

Contract  to  furnish  water  to  all  schoolhouses  and  city  buildings 
as  including  state  educational  institutions,  see  Sestice,  2. 

Payment  for  large  quantities  of  water  used  by  city  buildings  to  be 
made  on  meter  basis,  see  Sebvige,  43. 

Pow«r  of  court  to  order  city  to  hold  bond  election,  see  Specific 

PEBFOBMANCE)  1. 

1.  A  city  cannot  require  a  telephone  company,  using  the  streets,  to 
obtain  a  franchise  from  it,  under  power  to  pass  ordinances  for  the  gen- 
eral welfare,  and  power  to  lay  out  and  alter  streets  and  other  high- 
ways.   Iowa  Telepk  Co.  ▼.  Keokuk   (Fed.)   141. 

2.  A  statute  providing  that  no  future  law  relating  to  the  power 
of  cities  shall  affect  special  charter  cities  unless  made  applicable  there- 
to does  not  affect  the  rights  of  a  telephone  company  in  the  streets  of  a 
special  charter  city,  acquired  under  a  general  statute  authorizing  the 
construction  of  telephone  wires  in  the  highways  of  the  state,  although 
such  general  statute  is  not  made  applicable  to  charter  cities,  since  the 
statute  excluding  special  charter  cities  from  the  application  of  certain 
laws,  unless  specifically  made  applicable  thereto,  refers  to  laws  dealing 
with  city  powers,  while  the  general  statute  authorizing  the  construction 
of  telephone  wires  in  the  streets  relates  to  the  powers  of  the  state.  Iowa 
Teleph.  Co.  v.  Keokuk  (Fed.)  141. 

MUNICIPAIi  UGHTINO. 

Apportionment  of  expenses  of  electric  utility  between  municipal 
lighting  service  and  commercial  and  domestic  service,  see  Ap- 

POBTIONMENT,  1. 

MXOaCIPAI.  PI^lffT. 

Franchise  giving  town  option  to  purchase  plapt  at  price  to  be  de- 
termined by  arbitrators  as  preventing  acquisition  by  eminent 
domain,  see  Eminent  Domain,  1. 

Power  of  court  upon  decreeing  specific  performance  of  contract  for 
municipal  purchase  of  water  plant,  see  Specific  Pebfobmancb, 
1,  3. 
P.UJ1.1916B. 
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Meters  paid  for  in  water  allowance  to  conmuners  as  part  of  cost  of 

plant  for  municipal  purchase,  see  Valuation,  28. 
Cost  of  lowering  mains  upon  change  of  street  grade  as  part  of  cost 

of  plant  for  mimieipal  purchase,  see  Valuation,  29. 

1.  A  city  is  not  entitled  to  the  profits  of  a  water  plant  from  the 
time  of  notice  of  its  election  to  buy  the  plant  as  provided  in  the  fran- 
chise, where  it  makes  no  tender  of  payment,  since  the  owner  is  entitled 
to  the  possession  and  all  incidents  of  ownership  until  the  purchaser  is 
actually  ready  to  pay.  Bremerton  v.  Bremerton  Water  &  Power  Co. 
(Wash.)  120. 

MUTUAIi  TELEPHOKES. 

Discrimination  by  refusal  of  physical  connection,  see  Discbimina- 

TION,  31. 
Admission  of  competition  into  occupied  territory,  see  Monopolt 

AND  CoMPffmiON,  generally,  and  particularly,  2,  3,  5. 
Policy  of  North  Dakota  Conunission  to  encourage  telephone  servioe 

in  villages  and  cities  upon  a  rental  rather  than  a  mutual  basis, 

see  Telephones,  1. 

NATURAL  OAS. 

Apportionment  of  value  of  producinon  plant,  see  Appobtionicent,  8. 

Basis  for  apportioning  value  of  transportation  and  distribution 
system  of  natural  gas  company  in  two  states,  see  Apfobtion- 
ment,  9. 

Depreciation  of  natural  gas  system,  see  DEPRBCfATiON  generally  and 
particularly  3,  11. 

Betum  for  natural  gas  utility,  see  Return  generally  and  particu- 
larly 12,  21,  32. 

Valuation  of  natural  gas  utility,  see  Valuation  generally  and 
particularly,  34,  90,  103,  104. 

Allowance  for  working  capital  of  natural  gas  utility,  see  Valua- 
tion, 81. 

1.  The  loss  of  natural  gas  in  distributing  lines  should  not  exceed 
20  per  cent.    Landon  v.  Lawrence  (Kan.)  331. 

HEOE8SITY. 

See  Cebtificatb  of  Odnvenience  and  Necessitt, 

NEW  HAMPSHIRE. 

Bight  to  invest  depreciation  funds  in  additions  or  extensions  under 
New  Hampshire  statute,  see  Depreciation,  9. 

NEW  JERSEY. 

Policy  of  Commission  to  assume  jurisdiction  in  a  doubtful  case,  see 

Commissions,  2. 
Power  of  Commission  to  award  damages^  see  Commissions,  7. 
P.U.R.1916B. 
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NEWSPAPERS. 

Exclusive  transportation  of  a  particular  newspi^r  on  aa  early 

boat  as  discrimination,  see  Discbocikatidn,  20,  30. 
Rates  for  transporting  newspapers,  see  Rates,  46. 

HEW  YORK. 

Applicability  of  New  York  statute  governing  jitn^s  to  automobiles 
standing  at  hotels  and  railroad  depots  for  hire,  see  Automo- 
biles, 1. 

Power  of  New  York  Commission  to  determine  validity  of  franchise 
upon  application  for  approval,  see  Oommibsions,  4. 

Necessity  for  vote  by  electors  for  grant  of  village  franchise,  see 
Fbanchiscb,  1,  6. 

Right  of  municipality  to  grant  electric  lighting  franchise  to  natural 
person  under  New  York  law,  see  Fbanghisbb,  4. 

Jurisdiction  of  Commission  over  dmpute  as  to  number  <^  messages 
sent  from  subscriber's  telephone,  see  Sebvicb,  5. 

If OKOPERATUTE  PROPERTY. 

Allowance  for,  in  valuation  proceedings,  see  VAUSAnont,  63-6S. 

HOHPAYMENT. 

Refusal  of  service  for,  see  Payment,  4-8. 

EOKRESIBEKT. 

Transfer  of  local  control  to,  as  factor  affecting  consolidation,  see 
Consolidation,  Mebgeb  and  Saub,  3. 

HONUSER. 

Effect  of  nonuser  of  rights  granted  prior  to  Public  Service  law 
upon  necessity  of  securing  certificate  of  convenieneey  see  CeBp 
tificate  op  Convenibnob  and  Nbcbssitt,  2. 

NORTH  DAKOTA. 

Policy  of  Commission  to  eneourage  telephone  service  in  villages  and 
cities  upon  a  rental  rather  than  a  mutual  basis,  see  Tele- 
phones, 1. 

ROTES. 

Cancelation  of  vendor's  notes  from  purchaser  of  stock,  see  Con- 
solidation, Mebqis  and  Sale,  6. 

HOTICE. 

Necessity  and  sufficiency  of  notice  of  intention  to  discontinue  service 

for  nonpayment,  see  Payment,  5,  6. 
Necessity  of  notice  before  abandoning  heating  service,  see  Service, 

7,8. 

OBSOUESCERT  PROPERTY. 

Allowance  for,  in  valuation  proceedings,  see  Valuation,  63-57. 
P.U.R.1916B. 
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OCCUPIED  TERBITOBT. 

Admission  of  oompetition  into,  see  Monopolt  and  Coicfitition, 
2-11. 

OFF-PEAK. 

See  PnAK  Hours.  * 

OHIO. 

Review  by  Ohio  supreme  court  of  orders  of  Commission,  see  Ap- 
peal AND  Revucw,  1. 

Necessity  f<»:  mutual  telephone  company  to  secure  certificate  of 
convenience,  to  operate  in  occupied  territory,  see  Monopoly 
AND  Competition,  5. 

OLD  BUILDIN08. 

Proper  allowance  for,  in  valuation  proceedings,  see  Valuation,  68. 

OPERATING  EXPENSES. 

Consideration  of,  in  apportioning  cost  of  producing  and  transmit- 
ting electricity,  see  Apportionment,  2. 

Apportionment  of  operating  expenses  of  water  utility,  see  Appob- 
tionment,  11. 

Substantial  fire  loss  to  be  amortized  rather  than  charged  to  operat- 
ing expense  of  single  year,  see  Return,  15. 

What  constitutes,  see  Ketubn,  18-26. 

OPERATION  AT  A  LOSS. 

As  ground  for  abandoning  heating  service,  see  Service,  7,  8. 

OPINION  EVIDENCE. 

Of  engineers,  as  to  overhead  expenses,  see  Valuation,  33, 
As  to  value  of  land,  see  Valuation,  65. 

ORDERS. 

Appeal  from  orders  of  Ck>mmiB6ions,  see  Appkal  and  Review. 

Application  of  statute  regulating  procedure  on  review  to  pending 
suits,  see  Appeal  and  "Review,  4. 

Necessity  of  rehearing  before  applying  for  injimction  against  en- 
forcement of  Commission  order,  see  Appeal  and  Review,  7. 

Policy  of  Arizona  Commission  to  suspend  operation  of  order  pend- 
ing appeal  to  courts,  see  Appeal  and  Review,  8. 

Orders  fixing  railroad  rates  as  denial  of  constitutional  rights,  see 
Constitutional  Law,  6. 

Penalties  for  noncompliance  with  orders,  see  Fines  and  Penal- 
ties, 1. 

ORDINANCES. 

Power  of  Illinois  Commission  to  order  free  transportation  of  mail 
carriers  by  street  railways  under  an  ordinance  requiring  it,  see 
Commissions,  6. 
P.U.R.1916B. 


Digitized  by 


Google 


INDEX  U68 

ORDINANCES— conhiwed. 

Ordinance  requiring  city  franchdse  to  <^rate  telq>lume  as  iinpdir- 
ing  charter  right  to  use  public  highways,  see  Ck>NSTiTunoNAL 
Law,  3,  4. 

OBOAKIZATION  EZPEITSES. 

Allowance  for,  in  valuation  proceedings,  see  Valuation,  41. 

OBIOIHAI.  COST. 

Method  of  ascertaining  original  cost  of  railroad,  see  Valuation, 
21,  22,  30. 

OVEBCHABOE. 

Refund  of,  see  RsPABATioir. 

OVEBBCBAB  EXPENSES. 

Allowance  of  overhead  expenses  in  valuation  proceedings,  see  Valu- 
ation, 31-48.  ' 

OVEBHEADS. 

Depreciation  of,  see  Depbexjiation,  8. 

OWKEB. 

Right  to  refuse  service  to  tenant  because  of  owner's  unpaid  water 

bill,  see  Patmsnt,  8. 
Right  to  require  payment  of  bills  of  former  owner  as  condition  to 

service,  see  Payment,  9. 

PACKING  HOUSE  PBOBUCTS. 

Discrimination  in  freight  rates,  see  DiscbiminatioN,  23. 

PABTIES. 

1.  Railroads  which  will  have  to  use  a  proposed  station,  and  a  rail- 
road whose  track  must  be  relocated,  are  necessary  parties  to  a  pro- 
ceeding to  compel  the  erection  of  the  station.  Sessinghaus  v.  St.  Louis 
Merchants  Bridge  Terminal  R.  Ck).  (Mo.)  1004. 

2.  A  complaint  demanding  the  erection  of  a  railroad  passenger 
depot  may  be  filed  by  a  person  on  behalf  of  a  citizens  and  taxpayers 
league,  or  of  any  member,  under  a  statute  providing  that  such  a  com- 
plaint may  be  made  by  any  person,  civic  association,  or  organization, 
and  that  the  Conmiission  shall  not  be  required  to  dismiss  because  of 
the  absence  of  direct  damage  to  the  complainant.  Sessinghaus  v.  St. 
Louis  Merchants  Bridge  Terminal  R.  Co.  (Mo.)  1004. 

PASSENOEB  SEBVICE. 

Jurisdiction  of  Oommission  to  require  railroad  authorized  to  build 
and  maintain  railroad  to  provide  adequate  passenger  service, 
see  Sebvice,  6. 
P.UJ1.1916B. 
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PAST  LOSSES. 

See  Lossn. 

PATRONS. 

See  CoNsmcEBS  and  Paibons. 

PAviaiEirT  ovsn  xaiks. 

Allowance  for,  in  valuation  proceedings,  see  Valuation,  49,  50. 

PAYMENT. 

J.  In  general,  1,  2. 
II.  Advan€*e  payments  and  dejtoMtf  3, 
III.  Discontinuance  for  nonpayment,  4—7. 
IV,  Liability  of  landlord  or  tenant,  S. 
F.  LiabUity  for  biUs  of  former  owner  or  occupant,  9, 

Discrimination  in  rules  as  to  payment,  see  Discrimination,  32-34. 
Patrons  not  to  be  allowed  to  make  repairs  and  deduct  costs  from  rental, 
see  Sebvice,  1. 

J.  In  general. 

1.  Uncollected  electric  light  bills  amounting  to  12  per  cent  of  the 
total  charges  are  excessive.  Philipsburg  v.  Montana  Power  Co.  ( Mont. ) 
377. 

2.  It  is  unreasonable  to  require  payment  of  a  full  monthly  minimum 
charge  for  gas  for  a  fraction  of  the  first  or  last  month  of  service,  a 
pro  rata  charge  for  the  actual  number  of  days  of  service  being  suffi- 
cient.    Re  Wildwood  Gas  Co.  (N.  J.)  816. 

//.  Advance  payments  and  deposit. 

Standard  rules  regulating  meter  rentals  and  deposits  for  electric  utili- 
ties in  Maryland,  see  Service,  15. 

3.  A  rule  requiring  payment  of  telephone  rental  in  advance  for  a 
reasonable  period  may  be  established.  Re  Riverview  Teleph.  Co.  (Wis.) 
442. 

III.  Discontinuance  for  nonpayment. 

See  also  infra,  8. 

4.  A  rule  requiring  payment  of  telephone  rental  in  advance  may  be 
enforced  by  cutting  off  service  if  payment  is  not  made  upon  reasonable 
notice.     Re  Riverview  Teleph.  Co.   (Wis.)   442. 

5.  A  gas  company  sliould  give  at  least  three  days'  notice  in  writing 
of  intention  to  discontinue  service.     Re  Wildwood  Gas  Co.  (N.  J.)  816. 

6.  The  printing  of  a  rule  on  the  back  of  a  bill  that  gas  service 
"may'*  be  cut  off  under  certain  conditions  is  not  sufficient  notice  of  an 
actual  intention  to  discontinue.    Re  Wildwood  Gas  Co.  (N.  J.)  816. 
P.U.R.1916B. 
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7.  A  telephone  company  cannot  refuse  to  serve  a  patron  becanse  of 
nonpayment  of  a  disputed  bill  for  service  during  a  time  when  the  line 
was  not  in  condition,  and  pending  court  proceedings  to  determine  the 
amount  due.    Hanson  v.  Olean  Teleph.  Co.  (S.  D.)  833. 

IF.  Liability  of  landlord  or  tenant, 

8.  A  water  utility  cannot  refuse  service  to  a  tenant  because  of  the 
owner's  unpaid  water  bill,  although  one  of  the  company's  published 
rules^  l<mg  in  force,  permits  it.  Chace  v.  Citizens'  Water  Co.  (Pa.) 
708, 

F.  lAalHlity  for  IHUs  6f  former  onmer  or  occupant, 

t.  Water  arrearages  of  a  former  owner  required  to  be  paid  as  a 
condition  precedent  to  service  should  be  refunded,  although  the  water 
was  found  turned  off  and  utility  rules  provide  that  no  claim  shall  be 
allowed  for  any  damage  by  shutting  off  and  turning  on  water  for  any 
purpose  the  utility  may  see  proper,  and  that  water  will  be  turned  off 
if  quarterly  bills  are  not  paid  in  the  succeeding  month,  since  such 
facts  and  rules  are  neither  actual  nor  constructive  notice  that  a  new  oc- 
cupant will  be  required  to  pay  arrearages.  Butts  v.  Sinking  Spring 
Water  Co.   (Pa.)   684. 

PBAK  HOURS. 

Reduced  rates  to  off-peak  users  of  electricity,  see  Discbimination, 
7,8. 

Optional  methods  of  enforcing  observance  of  peak  hours  by  off-peiak 
electric  power  users  under  special  rate  as  permitting  discrimi- 
nation, see  Discrimination,  16. 

PENALTIES. 

See  Fines  and  Penalties. 

PER0OI.ATINO  WATERS. 

Allowance  for  the  value  of,  in  valuation  proceedings,  see  Valua- 
tion, 69. 

PERSONS^ 

Ri^t  of  municipality  to  grant  electric  lighting  franchise  to  natural 
person  under  New  York  law,  see  FbanchiSES,  4. 

PHTSICAI.  CONNECTION. 

Apportionment  of  cost  of  connections  and  subsequent  maintenance, 

see  Appobtionicent,  15. 
Discrimination  by  refusal  of,  see  Disobucination,  81. 
Toll  charges  upon  compelling  physical  connection,  see  Inteboow^ 

rate  Relation,  2. 
Of  telephones,  see  Sebvics,  37. 
P.U.R.1916B. 
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PHTSICAI.  DEPBECIATIOH. 

See  DapsBoiA'naK. 

PULMT. 

Apportionment  of  value  of  steam  plant  of  utility  supplying  seyeral 

communities,  see  Appobtionment,  7. 
Apportionment  of  value  of  natural  gas  production  plant,  see  Ap- 

PQBTIOMMKNT,  8. 

Right  of  electric  utility  that  buys  its  current  to  include  value  of 
its  steam  generating  equipment  in  a  rate  valuation^  see  Valua- 
tion, 2. 

PLEADING. 

Effect  of  prayer  for  relief  in  complaint  to  limit  Commission  in  de- 
ciding  whether  it  has  jurisdiction,  see  Commissions,  1. 

Pleading  statute  of  limitations  against  some  and  waiving  it  against 
others  as  unUwfvl  discrimination,  see  Discbimination,  1. 

Sufficiency  of  complaint  that  rate  is  discriminatory,  see  Discbimina- 
tion, 2. 

Sufficiency  of  complaint  for  reparation,  see  Repabation,  8. 

Necessity  of  pleading  statute  limiting  time  fot  filing  reparation 
claim,  see  Repabation,  10. 

1.  A  complaint  to  compel  the  erection  of  a  railroad  depot  in  per- 
formance of  a  franchise  obligation  will  be  viewed,  under  tile  maxim 
that  equity  regards  that  as  done  which  ought  to  be  done,  and  that  it 
looks  to  intent  rather  than  form,  as  actually  amended  in  accordance 
with  the  evidence.  Sessinghaus  v.  St.  Louis  Merchants  Bridge  Terminal 
R.  Co.  <Mo.)  1004. 

POI«ES. 

Basis  for  apportioning  expense  of  moving  pole  line  away  from 

railroad  track,  see  Appobtionment,  12. 
Evidence  as  to  cost  of  setting  poles,  see  Evidence,  2. 

PQUCT. 

Of  Indiana  as  to  consolidation  of  utilities,  see  Consolidation, 
Meboeb  and  Sale,  1. 

POWER  PULNT. 

See  Plants. 

F0WSR8. 

Of  Commission,  see  Commissions,  1-7. 
Of  courts,  see  Coubts. 

PRAOTIOE. 

See  Pbocedubb. 
P.U.R.1916B. 
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PRESENT  NEEDS. 

Allowance  for  investment  in  ezcesB  of,  in  valuation  proeeedinga,  tee 
Valuation,  68,  69. 

PRESIDENT. 

Allowance  for  salary  of  president  of  natural  gaa  company,  see  Rb- 
TUBN,  21. 

PRESUMPTIONS. 

8ee  Evidence. 

PRIOR  ULW. 

Necessity  for  certificate  of  convenience  where  letters  patent  were 
issued  before  effective  date  of  public  utility  act,  see  Csbtuioatb 
OF  Convenience  and  Necessitt,  1,  2. 

PRIVATE  FIRE  PROTECTION. 

Duty  of  water  company  to  charge  for  service  rendered  to  persona 
who  make  connections  for,  see  Disoiimination,  26. 

PRIVATE  PLANTS. 

Rate  concessions  to  large  users  of  electricity  to  preclude  installing 

of,  see  DiSCEIMINATION,  7. 

PROCEDURE. 

Proper  parties  to  proceeding  to  compel  erection  of  stations,  see 
Pabties,  1,  ^. 

1.  The  right  to  maintain  a  switch  track  constructed  in  a  street, 
under  color  of  municipal  authority,  cannot  be  attacked  by  a  telephone 
company  in  a  proceeding  to  require  it  to  move  its  poles  further  away 
from  the  track.  American  Steel  Foundries  v.  Kinloch  Teleph.  Go.  (111.) 
10. 

PROCEEDINGS. 

Power  of  Missouri  supreme  court  to  direct  dismissal  of  proceed- 
ings before  Commission  upon  reversing  judgment  of  court  af- 
firming Commission  order,  see  Appeal  and  Review,  3. 

PROFITS. 

Bight  of  depreciation  funds  invested  in  plant  to  share  in  promts  as 
a  stockholder,  see  Depreciation,  10. 

Bight  of  city  to  profits  of  water  company  from  time  of  notice  of  its 
election  to  purchase  plant,  see  Municipal  Plant,  1. 

Profits  realized  on  improvements  and  through  management  of  utili- 
ty, by  stockholder,  as  part  of  return,  see  Betubn,  3. 

PROKOnON  EXPENSES. 

Allowance  for,  in  valuation  proceedings,  see  Valitation,  41, 
P.U.B.1916B. 
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PROPERTT  NOT  IN  USE. 
.   Allowance  for  property  not  useful  in  public  service  in  valuation 
proceedings,  see  Valuation,  2,  53^413. 

PROPERTY  NOT  OWNED  BT  UTIUTT. 

Allowance  for,  in  valuation  proceedingi^,  see  Valuation,  61,  62. 

PROPERTT  VALUES. 

Discontinuance  of  street  railway  winter  service  along  sparsely  set- 
tled lines  not  dependent  upon  property  value,  see  Service,  31. 

PUBUO  AID. 

Duty  of  railroad  to  furnish  adequate  service  irrespective  of  agree- 
ment to  do  so  in  return  for  public  aid,  see  Service,  16. 

FUBUC  CONVENIENCE  AND  NECESSITY. 

See  Certificate  of  Convenience  and  Necessitt. 

FJBUO  GOOD. 

See  also  Certificate  of  Convenience  and  Necessitt. 

1.  The  Vermont  Commission  will  not  certify  that  the  establishment 
and  maintenance  of  an  electric  service  corporation  is  for  the  good  of  the 
state,  as  provided  in  No.  153  of  the  Acts  of  1915,  unless  some  territorial 
limitation  is  placed  upon  its  field  of  operation.  Re  Central  Power 
Corp.  (Vt.)  681. 

PUBUO  POUCT. 

Of  Indiana  as  to  consolidation  of  utilities,   see  Consolidation, 

Merger  and  Sale,  1. 
Perpetual  franchise  for  use  of  streets  by  telephone  company,  see 

Franchises,  8. 

PUBUO  SERVICE  EXPENSE. 

Appraisal  expense  to  be  accounted  for  under  title  of,  see  Acodunt- 

ING. 

PUBUO  UTIUTIES. 

See  Acetylene  Gas;  Aittomobiles ;  Canals;  Carriers;  Elec- 
tricity; Gas;  Interxjrban  Railways;  Jitneys;  Natural 
Gas;  Railroads;  Steam  Heating;  Steamships;  Street 
Railways;    Telephones;   Water. 

See  also  Accounting;  Apportionment;  Certificate  op  Conveni- 
ence AND  Necessity;  Commissions;  Consoudation,  Merger 
AND  Sale;  Depreciation;  Discrimination;  Franchises;  In- 
tercorporate Relations;  Monopoly  and  Competition;  Pay- 
ment; Rates;  Reparation;  Return;  Securttt  Issues; 
Service;  Valuation. 

1.  A  certificate  of  public  convenience  by  the  Peaiiflylvania  Commia- 
sion  is  mot  neeoitsry  for  Uie  construction  by  a  liunber  oompaiiy  of  a 
P.U.R.1916B. 
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PUBLIC  UTILITIES— contintied. 

tramway  across  a  public  highway  lor  ite  exduBive  use  in  hauling  lum- 
ber, and  not  connecting  with  a  public  service  company,  since  the  former 
company  is  not  engaged  in  a  public  service  within  the  meaning  of  the 
Public  Service  Company  law.     Re  Reichley  Bros.  A  Co.   (Pa.)   701. 

2.  Taxicabs  not  operating  over  specified  routes  under  schedule  or 
between  definite  points  are  not  public  utilities  within  the  meaning  of  the 
Public  Utilities  act,  and  do  not  require  a  certificate  of  convenience  and 
necessity.    Newcomb  v.  Yellow  Cab  Co.   (111.)   983. 

3.  A  steamship  company  is  subject  to  the  jurisdiction  of  the  Mary- 
land Commission,  since  it  is  a  common  carrier  within  the  meaning  of 
such  term  in  the  Public  Service  Commission  law.  Fulton  Co.  v. 
Eastern  Shore  Development  S.  S.  Co.    (Md.)    787. 

4.  A  partnership  laying  pipes  in  the  public  highway,  supplying  all 
neighboring  inhabitants  iHio  desire  water  and  making  the  annual  re- 
turns required  of  all  public  utilities,  is  a  public  utility  that  can  be 
compelled  to  serve  a  proper  applicant,  although  the  partnership  was 
formed  to  supply  water  only  to  itself.  *Bassett  v.  Frances  town  Water 
Co.  (N.  H.)  816. 

FDBUc  irrnjTiEs  act. 

See  Statutes. 

PURCHASE. 

Purchase  by  one  utility  of  the  property  of  another,  see  Consoli- 
dation, Meboeb  and  Sale. 

RAILROADS. 

Review  of  findings  of  Commission  in  proceedings  for  compulsory 
trackage  connections  between  railroads,  see  Appeal  and  Re- 
view, 2. 

Basis  of  apportioning  expense  of  moving  pole  line  away  from 
railroad  track,  see  Appobtionhent,  12. 

Grade  crossings,  see  Cbossinos. 

Depreciation  of  railroads,  see  Depreciation  generally  and  par- 
ticularly 2,  7,  8. 

Discrimination  in  rates,  see  Discrimination  generally  and  par- 
ticularly, 23. 

Copies  of  sleeping  car  contracts  with  railroads  to  be  filed  with 
Commission,  see  Intercorporate  Relations,  1. 

Proper  parties  to  proceedings  to  compel  erection  of  station,  see 
Pabties,  1,  2. 

Rates  for,  see  Rates  generally  and  particularly,  15,  36-46. 

Right  to  reduce  rates  to  meet  competition  by  automobile  lines,' 
see  Rates,  15. 

Service  by  railroads,  see  Service  generally  and  particularly,  16-30. 

Power   of   Commission   to  compel   railroads  to   install   telephone, 
service  in  stations,  see  Service,  4. 
P.U.R.1916B.  74 
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BATLROAD— continued. 

Jurisdiction    of    OommiBsion    to   requiin   railroad   autiiorized   to 

build  and  maintain  railroad  and  proride  adequate  passenger 

service,  see  Sebtiob,  6. 
Station  facilities,  see  Skbyiob,  20-30. 
Valuation  of  railroad,  see  Valttation  generally  and  particularly 

6-7,  21-23,  27,  30,  87,  42,  61,  67. 

RATES. 

J.  In  generalf  l—d. 

II.  Jurisdiction,  potterM,  and  duUes  of  CommiB9ionf  4,  S. 
III.  Power  of  courts,  0, 
rv.  Bower  of  cities  to  regulate  rates,  7. 
F.  Reasonableness  f  factors  to  he  consideredf  S— i5. 
a.  In  generalf  8f  9. 
d.  Comparison  of  rates,  10,  XX. 

c.  Increased  use,  1^. 

d.  Competition,  IS^IS. 

VI.  Kinds  and  classes  of  rates,  10~-2O. 
a.  Minimum  charge,  16^19. 
h.  Installation  charges,  20.  ' 
VII.  Discrimination. 
VIII.  Bates  of  particular  utiUties,  ;91-5a. 
a.  Electricity,  21-^4. 
d.  Natural  gas,  as. 

c.  Railroads,  36-^6. 

1,  Passenger  rates,  86. 

2.  Freight  rates,  ^7— 44. 
a.  Disinfecting  cars,  45. 

d.  Steamboats,  46. 

e.  Street  railways,  41. 

f.  Telephones,  4S,  49. 

g.  Water,  SO-^6S, 

I.  In  general. 

Order  fixing  railroad  rates  which  allow  reasonable  reward  as  denial 
of  constitutional  rights,  see  CoNSTrrunoNAL  Law,  6. 

Payment  for  service,  see  Patmknt. 

Refund  of  excessive  rates,  see  Rkpasahon. 

Payment  for  large  quantities  of  water  used  by  city  buildings  and 
fountains  to  be  made  on  meter  basis,  see  Sebvicb,  43. 

1.  A  telephone  company  will  not  be  permitted  to  increase  its  rates 
on  a  line  serving  only  a  few  subscribers,  giving  inadequate  service  and 
yielding  an  inadequate  return,  until  adequate  service  is  established  and 
a  reasonable  effort  is  made  to  secure  additional  subscribers.  Re  River- 
view  Teleph.  Co.   (Wis.)   442. 

2.  Where  a  court  having  jurisdiction  determines  that  a  rate  fixed 
by  the  statute  and  approved  by  the  Utilities  Commission  is  confisca- 
tory, the  utility  is  left  free  to  operate  under  such  rates  as  it  may  estab- 
P.U.R.1916B. 


Digitized  by 


Google 


INDEX.  1171 

KkTES—aontinued. 

lish  until  a  new  one  has  been  fixed,  by  the  CommisBion.     Emporia 

Xeleph.  Co.  v.  Public  Utilities  Conuniaeioa   (Kan,)  987, 

3.  A  retroactive  reduction  in  ratee  cannot  be  made  without  an  or* 
der  of  the  Commisaion,  where  a  statute  (Public  Utilities  Commission 
law,  §  36)  provides  that  rates  shall  be  elTective  thirty  days  after  filing. 
Re  Central  Illinois  Publie  Service  Co.  (111.)  922. 

I/.  Jurisdiction,  powers^  and  duties  o/  ComiMto^lon. 

Order  of  Commission  increasing  franchise  rates  as  impairment  of 
franchise  contract,  see  Constitutional  Law,  1. 

Effect  of  mimicipal  contract  fixing  water  rates  to  consumers  upon 
power  of  Commission  to  fix  higher  rates,  see  Coitstitutional  LaW| 
2. 

Right  to  compel  carriers  to  maintain  a  particular  commodity  rate 
that  will  deny  proper  compensation,  see  Constitutional  Law,  5. 

Right  to  prevent  boats  giving  irregular  service  to  cut  rates  of  com- 
petitive steamboats  giving  adequate  regular  service,  tee  Monopoly 

AND   COMPBTITION,    1. 

4.  The  Massachusetts  Public  Service  Commission  has  no  authority 
to  require  direct  reduction  in  street  railway  fares  for  school  children 
below  the  rate  fixed  by  the  legislature.  Re  School  Committee  (Mass.) 
361. 

5.  The  New  Jersey  Commission  has  power  to  prevent  an  electric 
railway  company  from  discontinuing  the  selling  of  6  tickets  for  25 
cents  although  its  franchise  provides  for  a  5-cent  fare,  where  the  fran- 
chise does  not  constitute  an  inviolable  contract.  Re  Trenton  &  M.  C. 
Traction  0>rp.   (N.  J.)   232. 

///.  Bower  of  oourta. 

6.  A  court  having  no  power  to  fix  a  rate  to  be  charged  by  a  public 
utility  for  services  to  be  rendered  in  the  future  cannot  accomplish  that 
result  indirectly  by  enjoining  interference  with  a  rate  which  it  finds  to 
have  been  unassailable  in  the  past.  Emporia  Teleph.  Co.  v.  Public 
Utilities  Commission  (Kaii.)  987. 

IV,  Power  of  cities  to  regulate  rates. 

7.  A  city  caanot  fix  telephone  rates  under  power  to  pass  ordi- 
nances for  the  general  welfare  and  power  to  regulate  telephone  wires, 
especially  where  an  express  power  to  fix  rates  for  water,  gas,  and  elec* 
tricity  does  not  mention  telephones.  Iowa  Teleph.  Cow  v.  Keokuk 
(Fed.)  141. 

F.  Beasonahleness;  factors  to  he  considered, 

a.  In  general. 

8.  In  fixing  a  reasonable  water  rate  the  California  Ckimmissicm  not 
P.U.R.1916B. 
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only  considered  the  reasonable  cost  new  of  the  plant,  hat  all  eondltioos 
obtaining  during  the  original  construction  and  subsequent  operation, 
and  that  the  rates  should  proTide  an  income  on  the  fair  value  of  the 
property  used  for  the  convenioioe  of  the  public  Re  San  Gabriel 
Valley  Water  Co.   (Cal.)   896. 

9.  A  meter  water  rate  should  cover  a  return  on  the  meters,  their 
depreciation,  and  repair,  the  bills  of  private  owners  being  credited  with 
a  rental  allowance  equal  to  such  items.  Smith  v.  City  Water  Co. 
(Wis.)    1068. 

d.  Comparison  of  rates, 

10.  Utility  rates  were  determined  to  be  reasonable,  so  far  as  neces* 
sary  for  consideration  in  a  security  issue  valuation,  by  comparison  with 
the  rates  of  other  like  utilities  and  from  the  fact  that  practically  no 
complaint  had  been  made.  Re  Northern  Indiana  Gas  4  £.  Co.  (Ind.) 
762. 

11.  The  rates  of  a  utility  may  be  compared  with  the  lower  rates 
of  others  to  show  that  there  is  a  suflScient  reason  for  an  investigation 
which  should  disclose  the  reason  for  the  higher  rates,  although  com- 
parisons should  not  be  made  the  basis  for  establishing  rates.  Public 
Service  Commission  v.  Pacific  Power  4  Light  Co.  (Wash.)  86. 

,  €•  Increased  use, 

12.  In  computing  the  rate  for  electricity,  it  is  proper  to  consider 
that  near-future  sales  will  be  increased  as  the  result  of  the  natural 
growth  of  tiie  city  and  a  reduction  in  rates.  Bdleville  v.  St.  Clair 
County  Gas  &  £.  Co.  (111.)  24. 

d.  Competition. 

13.  Competitive  operation  cannot  be  considered  for  the  purpose  of 
increasing  rates.     Peck  v.  Indianapolis  Light  &  Heat  Co.   (Ind.)   445. 

14.  A  telephone  company  may  be  authorized  to  reduce  its  rates  to 
meet  competition.    Re  Flat  Creek  Teleph.  Co.  (Tenn.)  80. 

15.  The  rule  that  a  railroad  company  may  be  permitted  to  reduce 
rates  to  meet  competition  so  long  as  the  rates  are  clearly  sufficient  to 
meet  the  out-of-pocket  expenses  is  not  affected  by  the  fact  that  the 
edmpany  is  receiving  a  subsidy  frooi  the  govermncBt  in  the  form  of 
the  guaranty  of  interest  on  eonstrvction  bonds,  especially  where  the 
competition  is  by  automobile  lines  whi^  are  not  required  to  furnish 
their  own  roadbed.    Re  Manila  R.  Co.   (P.  L.)  820« 

VI.  Kinds  and  classes  of  rates. 

a.  Minimum  charge. 

Right  to  charge  full  monthly  minimum  charge  for  fraction  of  month, 

see  Payment,  2. 
P.U.R.1916B. 
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16.  A  Qtilfty  is  justified  in  exacting  a  moderate  annnal  minimum 
charge  as  protection  in  part  against  Ums  in  the  early  years  of  an  ex- 
tension that  yields  an  ineome  small  in  proportion  to  the  cost  of  in- 
stallation.    Re  Maple  Hill    (Ck>nn.)    808. 

17.  A  minimum  monthly  charge  may  be  made  for  gas.  Re  Wild- 
wood  Gas  Co.  (N.  J.)  816. 

18.  The  minimum  charge  for  metered  prirate  fire  protection  senrice 
should  be  50  per  cent  greater  than  the  regular  rates,  but  the  regular 
rates  should  be  charged  for  the  water  actually  used.  Commercial 
Club  V.  Terre  Haute  Waterworks  Co.   (Ind.)   180. 

19.  A  monthly  minimum  rate  for  a  certain  minimum  quantity  of 
water  is  inequitable,  and  the  rate  and  the  quantity  should  be  reduced, 
where  one  half  the  consumers  do  not  use  such  quantity.  Re  Murphy 
Water,  Ice  k  Light  Co.  (Cal.)  710. 

b.  InstallaUon  charges. 

20.  A  maintenance  and  installation  charge  for  electric  power,  vary- 
ing according  to  the  horse  power  of  connected  load,  without  regard  to 
the  active  load,  is  not  justified  as  a  readiness  to  serve  charge,  where 
the  utility  is  allowed  an  adequate  return  upon  the  value  of  its  prop- 
erty. Public  Service  Commission  v.  Pacific  Power  k  Light  Co.  (Wash.) 
86. 

VII*  Discrimination. 

Discrimination  in  rates,  see  Discrimination. 

VIII,  Bates  of  particular  utilities. 

a.  Electricity, 

21.  A  rate  for  residence  and  commercial  lighting  was  held  unob- 
jectionable although  it  produced  revenue  considerably  in  excess  of  the 
cost  of  service  and  the  reasonable  return,  and  in  excess  of  the  return 
on  agricultural  power,  it  appearing  that  a  reduction  in  residence  and 
commercial  lighting  rate  would  affect  the  entire  fair  return,  that  an 
increase  in  the  agricultural  power  rate  would  result  in  a  loss  of  busi- 
ness, and  that  service  connections  were  made  without  cost  to  the  con- 
sumer, since  all  classes  o|  service  need  not  yield  the  same  return,  even 
though  each  class  should  yield  a  revenue  that  under  average  conditions 
will  not  place  an  additional  burden  on  the  other  class.  Monahan  v. 
Pacific  Gas  &  E.  Co.  (Cal.)  609. 

22.  Commercial  electric  power  service  cannot  be  sold  for  less  than 
cost  as  a  by-product,  where  the  connected  commercial  load  is  much 
greater  than  the  connected  domestic  lighting  load.  Moore  v.  Mer- 
chants Heat  &  Light  Co.   (Ind.)   490. 

23.  A  reduced  rate  to  off-peak  electric  power  users  may  be  discon* 
tinned  if  they  use  during  peak  hours.  Re  Central  Illinois  Public 
Service  Co.   (lU.)   922. 

P.U.R.1916B. 
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24.  The  smaller  amicmiit  of  current  used  by  Mazda  lamps  than  br 
superseded  carbon  lamps  does  not  justify  an  increase  in  rates  to  meet 
all  of  the  resulting  loss  in  revenue,  since  the  consumer  is  entitled  to 
some  part  of  the  benefit  derived  from  the  introduction  of  modern 
equipment.     St.  Albans  v.  Vermont  Power  &  Mfg.  Co.   (Vt.)    293. 

2d.  An  optional  flat  meter  domestic  lighting  rate,  based  on  a  com- 
bination of  the  demand  and  what  the  serrice  will  stand,  was  fixed,  al- 
though not  scientifically  correct,  where  a  scientific  rate  based  upon 
demand  alone  would  be  profaibitiTe.  Moore  v.  Merchants  Heat  k  Light 
Co.   (Ind.)   499. 

26.  An  electric  utility,  haying  a  much  greater  connected  power  load 
than  a  domestic  lighting  load,  cannot  give  an  arbitrary  reduced  power 
rate  to  meet  competitive  steam  power  without  also  giving  the  lighting 
patron  an  arbitrary  rate  lower  than  one  based  on  scientific  costs,  to 
prevent  him  from  being  driven  off  by  prohibitive  rates.  Moore  v.  Mer- 
chants Heat  &  Light  Co.  (Ind.)  499. 

27.  A  minimum  rate  to  small  electric  light  consumers  in  excess  of 
$2  a  month  less  a  discount  of  10  per  cent  for  prompt  payment  was  held 
to  be  excessive.     Philipsburg  v.  Montana  Power  Co.    (Mont.)    377. 

28.  A  utility  was  authorized  to  put  into  effect  a  tentative  flat  rate 
of  $1  per  month  for  electric  light  service  rendered  through  a  "limiter" 
which  controls  the  consumer's  maximum  demand,  instead  of  through  the 
standard  watt-hour  meter,  where  the  installation  would  benefit  small 
consumers  and  would  be  at  their  option.  Re  Ontral  Hlinois  Public 
Service  Co.    (111.)    14. 

29.  A  voluntary  flat  rate  per  kilowatt  hour  will  not  be  permitted  to 
be  increased  by  changing  the  steps  in  accordance  with  consumers'  de- 
mand, even  though  the  rate  for  further  steps  in  the  proposed  schedule 
is  a  reduction,  where  an  undue  burden  will  be  placed  on  consumers 
using  only  the  first  step.  Moore  v.  Merchants  Heat  &  Light  Co.  (Ind.) 
499. 

30.  An  eleetric  utility  should,  during  the  normal  peak-demand  period 
peculiar  to  each  class  of  business,  make  an  inspection  of  the  installa- 
tion of  each  customer,  of  a  class  having  the  choice  of  more  than  one 
schedule,  for  the  purpose  of  checking  up  his  connected  load,  maximiun 
or  assessed  demand  or  other  conditions  of  use,  and  should  study  the 
consumer's  monthly  energy  consumption  for  the  past  year,  and  secure 
any  other  reasonable  data  necessary  to  determine  whether  the  con- 
sumer is  still  being  served  under  the  most  advantageous  schedule,  al- 
though such  inspection  will  not  be  required  where  one  has  been  made 
at  the  beginning  or  during  the  consumer's  present  term  of  agreement. 
Rhodes-Burford  Home  Furnishing  Co.  v.  Union  Electric  Light  &  P. 
Co.    (Mo.)    645. 

31.  If  a  new  electric  customer,  having  the  choice  of  a  schedule  based 
on  measured  maximum  demand,  is  placed  on  a  schedule  not  having  such 
a  demand,  or  if  the  demand  is  temporarily  obtained  by  assessment  pend- 
ing the  determination  of  the  measured  demand,  such  schedule  or  such 
assessment  should  prevail  imtil  the  demand  is  actually  measured  at  the 
next  succeeding  normal  peak-demand  period,  and  in  case  the  consumer 
P.U.R.1916B. 
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then  elects  to  be  placed  under  the  demand  schedule,  or  in  case  the  ac- 
tual measurement  of  demand  effects  a  change  in  the  customer's  account 
from  that  computed  on  the  assessed  demand,  the  consumer  should  be 
credited  with  the  excess,  or  may  be  charged  with  the  decrease  accru- 
ing between  the  amount  paid  and  the  amount  computed  on  the  basis  of 
the  measured  demand.  Rhodes-Burford  Home  Furnishing  Co.  v.  Union 
Electric  Light  ft  P.  Co.    (Mo.)    645. 

32.  An  electric  utility  making  an  investigation  of  a  customer's  con- 
nected load  and  assessed  or  measured  demand,  together  with  a  study 
of  his  monthly  energy  consumption,  either  at  intervals  or  in  connection 
with  new  business,  should  then  place  the  consumer  on  the  most  advan- 
tageous schedule,  or  advise  him  of  the  result  of  the  investigation,  and 
proffer  assistance  to  determine  under  which  schedule  he  will  be  most 
benefited;  but  the  company  should  not  be  required  to  effect  more  than 
one  change  in  schedule  existing  at  time  demand  is  measured  or  as- 
sessed in  any  twelve  months*  period.  Rhodes-Burford  Home  Furnish- 
ing Co.  V.  Union  Electric  Light  &  P.  Co.  (Mo.)  645. 
.  33.  An  electric  utility  introducing  an  entirely  new  schedule  of  rates 
which  will  possibly  offer  advantages  to  consumers  should  notify  them 
of  the  new  schedule,  and  proffer  assistance  to  determine  whether  the 
consimier  will  be  benefited  by  a  change  of  schedule.  Rhodes-Burford 
Home  Furnishing  Co.  v.  Union  Electric  Light  &  P.  Co.   (Mo.)   645. 

34.  An  electric  consiuner  electing  to  be  placed  on  a  new  schedule 
should  not  be  required  to  enter  upon  a  service  agreement  extending  be- 
yond the  expiration  of  his  original  agreement,  unless  compljring  with 
the  new  agreement  shall  entail  expense  to  the  company  for  the  installa- 
tion of  new  apparatus  or  service  facilities,  in  which  case  the  company 
may  require  the  standard  term  of  agreement  before  putting  into  effect 
the  new  schedule.  Rhodes-Burford  Home  Furnishing  Co.  v.  Union 
Electric  Light  &  P.  Co.   (Mo.)   645. 

h.  Natural  gas, 

35.  A  uniform  monthly  minimum  (ftiarge  of  50  cents  was  fixed  as  the 
amount  which  should  be  paid  throughout  the  territory  served  by  natural 
gas  companies,  the  receivers  to  have  their  contract  share  of  all  collec- 
tions of  such  charge,  and  the  remainder  to  be  retained  by  the  distribut- 
ing company.     Landon  v.  Lawrence   (Kan.)   331, 

o.  Railroads. 

Classification  of  business  for  prescribing  railroad  rates,  as  class  legis* 
lation,  see  Conbtitutional  Law,  8. 

1,  Passenger  rates, 

86.  Railroads  may  not  require  more  than  one  transportation  fare  in 
addition  to  the  regular  drawing-room  or  compartment  charge  for  the 
exclusive  use  by  one  person  of  a  compartment  or  drawing  room  in  a 
sleeping  car,  on  the  theory  that  discrimination  against  families  or  in- 
P.U.R.1916B. 
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dividuals  traveling  together  is  thus  prevented.     Poblic  Servioe  Com- 
mission V.  Spokane,  P.  k  S.  R.  Ck>.  (Wa^.)  106. 

9.  Freight  rates, 

37.  Railroad  companies  were  required  to  establish  a  through  route 
and  joint  rate  for  coal  transported  between  certain  points,  where 
such  rate  would  produce  ton-mile  earnings  for  each  company  equal  to 
their  average  ton-mile  earnings  in  the  whole  state  made  under  more 
expensive  conditions,  where  the  through  rate  compared  favorably  with 
other  similar  rates  voluntarily  established,  and  where  the  sum  of  the 
local  rates  or  any  amount  beyond  the  through  rate  would  be  prohibited 
and  harmful  in  that  it  would  result  in  the  displacement  of  coal  by  oil 
produced  outside  the  state.  Carbon  Hill  Coal  Co.  v.  Northern  P.  R.  Co. 
(Wash.)  301. 

38.  Railroads  will  not  be  permitted  to  make  an  additional  charge 
for  diverting  or  reconsigning  shipments,  where  the  practice  of  so 
changing  their  destination  was  in  effect  when  the  railroads  were  valued 
and  fair  transportation  rates  fixed,  since  the  added  expense  of  the 
special  service  must  then  have  been  allowed  for  in  determining  such 
rates.  Public  Service  Commission  v.  Chicago,  M.  &  St.  P.  R.  Co. 
(Wash.)   109. 

39.  In  determining  the  reasonableness  of  intrastate  rates  for  trans- 
porting sand  and  gravel,  exhibits  showing  rates  by  defendants  and 
other  railroads  in  various  parts  of  the  country  are  of  little  avail,  where 
there  is  no  showing  whether  the  movements  were  under  substantially 
the  same  circumstances  and  conditions,  or  whether  there  was  any  move- 
ment at  all  between  the  given  points;  whether  the  compared  rates  were 
for  transportation  over  one  line  or  more  than  one  line;  whether  they 
were  the  usual  and  ordinary  rates  charged  for  like  Services,  or  were 
the  result  of  competition  between  long  and  short  hauls;  and  where  the 
comparison  was  chiefly  directed  to  rates  on  noncompetitive  commodities. 
Akron  Sand  &  Gravel  Co.  v.  Baltimore  &  0.  R.  Co.   (Ohio)   252. 

40.  A  monetary  allowance  per  k)n  to  a  shipper  for  loading  lake  sand 
and  gravel  from  boats  or  docks  to  cars  will  not  be  required  to  be  re- 
stored by  railroads,  where  the  allowance  has  been  voluntarily  discon- 
tinued, and  the  Commission's  official  classification  requires  owners  to 
load  all  freight  carried  at  carload  ratings,  since  the  allowance  would 
not  have  been  originally  sanctioned.  Doville  Sand  &  Gravel  Co.  v. 
Hocking  Valley  R.  Co.  (Ohio)  248. 

41.  A  uniform  scale  of  rates  for  a  commodity  will  be  fixed  for  the 
entire  state,  where  it  appears  that  the  commodity  moves  for  only  short 
distances,  that  it  can  be  produced  at  only  a  few  points  in  the  state, 
and  that  the  complainants  represent  the  larger  proportion  of  producers 
who  will  be  affected,  although  rates  will  ordinarily  not  be  fixed  on  a 
commodity,  to  apply  throughout  the  state,  on  the  complaint  of  one  or 
more  shippers  representing  a  particular  portion  of  the  state.  Re  Ad- 
vance in  Commercial  Slag  Rates   (Ohio)    257. 

42.  All  the  incidents  and  circumstances  surrounding  the  dervelop- 
ment  of  a  by-product  of  an  industry  into  a  merchantable  article,  should 
P.U.R.1916B. 
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at  least  be  kept  in  mind  in  reaolTing  the  doubt  for  or  against  an  in- 
crease in  the  freight  rate  upon  it,  even  though  it  may  be  doubtful 
whether  such  facts  are  elements  which,  from  a  strictly  legal  standpoint, 
can  be  relied  upon  in  fixing  rates.  Re  Advance  in  Commercial  Slag 
Rates   (Ohio)   257. 

43.  The  Oklahoma  Commission  fixed  a  class  A  carload  rate  for  soap, 
as  being  sufilciently  low  to  give  consumers  the  full  benefit  of  their 
proximity  to  the  manufacturing  plants,  where  it  compared  favorably 
with  the  rate  fixed  by  the  Interstate  Commerce  Commission.  Okla- 
homa Traffic  Asso.  v.  All  Railroads  k  Railways,  etc.   (Okla.)   267. 

44.  The  Oklahoma  Commission  will  not  fix  a  commodity  rate  for 
products  in  less  than  carload  quantities,  such  as  soap  and  digester 
tankage,  where  no  reasonable  necessity  is  shown  therefor.  Oklahoma 
Traffic  Asso.  v.  All  Railroads  &  Railways  etc.    (Okla.)    267. 

8.  DiBinfecHng  cars. 

45.  Permission  to  provide  for  a  charge  for  cleaning  and  disinfecting 
live-stock  cars  if  and  when  required  by  health  regulations  was  denied, 
where  such  cleaning  and  disinfecting  was  not  required  in  intrastate 
shipments.    Re  Arizona  Eastern  R.  Co.  (Ariz.)   166. 

d.  Steamboats, 

46.  A  publisher,  on  being  permitted  by  the  Commission  to  have  his 
newspaper  transported  on  the  same  boat  that  formerly  transported  a 
rival  newspaper  imder  an  exclusive  contract,  will  be  required,  under  the 
principle  that  he  who  seeks  equity  must  do  equity,  to  pay  an  equal 
rate.    Fulton  Co.  v.  Eastern  Shore  Development  S.  S.  Co.   (Md.)   787. 

e.  Street  railtcays. 

47.  A  street  railway  will  not  be  required  to  modify  a  schedule  of 
fares  and  fare  limits,  to  obviate  the  paying  of  two  half  fares  by  school 
children  in  necessarily  riding  in  two  contiguous  fare  zones,  where  the 
schedule  was  designed,  after  careful  consideration,  to  provide  increased 
revenues,  and  sufiicient  time  has  not  elapsed  to  give  it  a  full  and  fair 
test.     Re  School  Committee   (Mass.)   361. 

/.  Telephones, 

Necessity  of  apportioning  value  of  city,  rural,  and  toll  telephone  plants 
and  cost  of  each  class  of  service  in  fixing  rates,  see  Appobtion- 
HENT,  10. 

Excessive  rates  as  ground  for  admitting  competition  in  occupied  ter- 
ritory, see  Monopoly  and  Competition,  8. 

48.  A  telephone  rate  schedule  was  required  to  provide  for  two-party 
business  and  individual  residence  telephones,  in  addition  to  individual 
business,  four-party  residence  and  multi-party  rural  telephones,  al- 
P.U.R.1916B. 
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though  the  cost  of  changes  would  not  justify  two-party  residence  tele- 
phones.    Re  Polo  Mut.  Teleph.  Co.   (111.)   318. 

49.  Telephone  subscribers  within  the  area  of  a  potential  exchange 
embracing  only  one  portion  of  a  town  were  held  entitled  to  free  service 
with  all  other  subscribers  within  the  town,  it  appearing  that  no  prin- 
ciple of  the  prevailing  rate  system  would  be  violated.  Re  Sturbridge 
(Mass.)   994. 

g.  Water, 

60.  It  is  reasonable  for  a  water  company  to  noake  separate  or  mul- 
tiple charges  for  water  supplied  to  different  tenants  in  the  same  build- 
ing from  one  set  of  fixtures.  Canton  Teleph.  Co.  v.  Citizens'  Water 
Co.   (Pa.)    704. 

51.  Water  service  to  city  buildings  and  fountains  should  be  sepa- 
rated from  hydrant  service  and  classed  with  commercial  and  industrial 
service.    Smith  v.  City  Water  (>).  (Wis.)   1068. 

52.  Public  hydrant  charges  ^ould  be  based  on  the  entire  service 
rather  than  on  the  number  of  hydrants.  Smith  v.  City  Water  Co. 
(Wis.)   1068. 

53.  A  rate  to  private  consumers  fixed  by  a  contract  between  a  mu- 
nicipality and  a  water  company,  which  provides  also  for  hydrant  and 
street  sprinkling  at  the  public  expense,  is  not  abrogated  by  a  later 
contract  relating  to  municipal  consumption  alone,  assimiing  that  the 
rule  of  statutory  construction  that  a  later  statute  covering  a  whole 
subject-matter  will  be  deemed  to  repeal  previous  legislation  on  the  sub- 
ject applies  to  contracts.  North  Wildwood  v.  Public  Utility  Comrs. 
(N.  J.)   77. 

REAL  ESTATE. 

Depreciation  of,  see  Depreciation,  13. 

RECONNEGTINQ  CHARGE. 

Duty  to  refund  fee  paid  for  reconnecting  service,  discontinued  for 
nonpayment,  where  cash  deposit  was  in  excess  of  bill,  see 
Reparation,  4. 

RECONSIONING  SHIPBCENT8. 

Right  of  railroad  to  make  additional  charge  for  diverting  or  re- 
consigning  shipments,  see  Rates,  38. 

REDUCED  RATES. 

As  unlawful  discrimination,  see  Disobucination,  .  4-28. 

REFUND. 

Of  excessive  rates,  see  Repaeation. 
P.U.R.1916B. 
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REHEARING. 

Necessity  of  applying  for  rehearing  under  Galifomia  statute  be- 
fore applying  for  injunction  against  enforcement  of  Ckwuois- 
sion  orders,  see  Appeal  and  Review,  7. 

REMEDIES. 

By  appeal,  see  Appeal  Ain>  Review. 

For  unauthorized  invasion  of  field,  see  Monopolt  and  CkncPEnnoN, 

12. 
Jurisdiction    of    Commission    to    enforce    specific   performance    of 

contract  or  give  relief  in  the  nature  of  a  mandamus,   see 

SEBVICiB,  22. 

See  also  Injunction;  Specific  Pebfobmance. 

REPAIRS. 

Duty  to  repair  and  maintain  bridges,  see  Bridges,  1,  2. 

Repairs  made  by  telephone  subscribers  and  deducting  costs  there- 
of from  rental,  see  Sebvice,  1. 

Duty  of  water  utility  to  restore  service  connection  installed  at 
consumer's  expense  who  agreed  to  keep  it  in  repair,  see 
Service,  42. 

REPARATION. 

/.  In  general,  1^4. 
//.  Jurisdiction  of  CommisHon,  S^7* 
III.  Pleading  and  practice,  S^10» 

I.  In  general. 

Right  to  waive  defense  of  statute  of  limitations  for  filing  reparation 
claims,  see  Discrimination,  1. 

1.  Reparation  will  not  be  awarded  to  one  who  has  obtained  an 
assignment  of  the  claim  at  a  nominal  price  for  speculative  purposes, 
since  reparation  is  to  repay  the  person  who  has  suffered  actual  loss. 
Moore  v.  Ray  &  G.  Valley  R.  Co.  (Ariz.)   637. 

2.  A  merchant  is  not  ^ititled  to  reparation  for  excessive  freight 
charges  where  the  selling  price  of  the  goods  was  fl^ed  by  adding  the 
freight  charges  and  his  profit  to  the  cost  price.  Moore  v.  Ray  &  G. 
Valley  R.  Co.  (Ariz.)   637. 

3.  Evidence  showing  merely  a  reduction  in  rates  for  electric  service 
does  not  justify  the  conclusion  that  the  prior  rates  constituted  an  un- 
lawful charge  warranting  an  order  for  reparation, — assuming  that  the 
Commission  has  jurisdiction  to  order  a  refund.  Rhodes-Burford  Home 
Furnishing  Co.  v.  Union  Electric  Light  &  P.  Co.   (Mo.)   645. 

4.  A  utility  will  not  be  required  to  refimd  a  reasonable  fee  paid  for 
reconnecting  electric  service,  discontinued  to  enforce  collection,  not- 
withstanding that  a  cash  deposit  is  in  excess  of  the  bill,  where  it  is  not 
practical  to  determine  the  exact  time  when  deposits  become  exhausted 
And  where  proceedings  are  not  instituted  against  personal  guarantors 
P.U.R.1916B. 
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until  after  serrioe  is  discontinued.     Pildiard  v.  Pacific  Gas  k  E.  Co. 

(Ariz.)  714. 

II.  Jurisdiction  of  CommisMon, 

5.  The  Arizona  Commission  cannot  order  reparation  on  account  of 
charges  paid  prior  to  the  statute  permitting  it,  in  the /absence  of  ex- 
press provision  to  that  effect.  Moore  v.  Ray  &>  G.  Valley  R.  Co.  ( Ariz. ) 
637. 

6.  The  Missouri  Commission  is  without  jurisdiction  to  order  re- 
fund of  past  overcharges  for  electric  service,  irrespective  of  whether 
the  overcha^e  results  from  an  excessive  rate  or  from  discrimination, 
and  irrespective  of  whether  a  refund  is  the  main  or  the  ancillary  relief 
demanded,  since  such  an  order  would  be  an  exercise  of  judicial  power 
not  vested  in  the  Commission  by  the  Constitution  or  the  Public  Service 
Conunission  law,  and  also  would  violate  the  right  of  trial  by  jury. 
Rhodes-Burford  Home  Furnishing  Co.  v.  Union  Electric  Light  &  P.  Co. 
(Mo.)   645. 

7.  The  Missouri  Commission,  in  the  absence  of  statutory  authority, 
is  without  jurisdiction  to  make  an  award  or  order  for  a  refund  of  over- 
charge for  electric  service  which  shall  be  received  as  prima  facie  evi- 
dence of  the  facts  therein  in  any  court  action  to  recover  the  amount. 
Rhodes-Burford  Home  Furnishing  Co.  v.  Union  Electric  Light  k  P.  Co. 
(Mo.)   645. 

Ill,  Pleading  and  praciiee. 

8.  A  complaint  for  reparation  should  allege  the  unreasonableness 
of  the  charge  and  every  fact  necessary  to  recovery  without  relying 
upon  a  former  decision  in  a  case  in  which  complainant  was  not  a  party, 
since  the  Commission  may  consider  the  question  of  reasonableness  or 
any  other  question  passed  upon  by  it  in  another  case.  Moore  v.  Ray 
&  G.  Valley  R.  Co.   (Ariz.)   637. 

9.  No  reparation  can  be  had  on  a  claim  filed  more  than  two  years 
after  payment  of  alleged  excessive  charges,  under  a  statute  providing 
that  "all  complaints  concerning  excessive  or  discriminatory  charges  shall 
be  filed  with  the  Commission  within  two  years  from  the  time  the  cause 
of  action  accrues,J'  notwithstanding  the  fact  that  the  claim  was  filed 
within  six  months  after  the  discovery  of  the  overcharge.  Mills  S.  V. 
O.  &  C.  Fruit  Co.  v.  Southern  P.  Co.  (Cal.)  734. 

10.  The  provision  of  a  Public  Utilities  act  requiring  a  reparation 
claim  to  be  filed  within  two  years  need  not  be  pleaded  as  a  defense  since 
it  cannot  be  waived.  Mills  S.  V.  0.  k  C.  Fruit  Co.  v.  Southern  P.  Ck). 
(Cal.)    734. 

BEPRODUCnON  COST. 

Definition  of  reproduction  cost  of  a  railroad  in  a  valuation  for 

general  purposes,  see  VaLtUATION,  6. 
As  measure  for  valuation,  see  Valuation,  16-19. 
Method  of  ascertaining,  see  Vai«uation,  23,  24. 
P.U.R.1916B. 
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BEPRODUCnOK  COST  LESS  DEPBEOIATIOV. 

Method  of  determining  r^roduction  cost  of  railroad,  see  Depiie- 

CIATION,  7. 
Definition   of   reproduction   cost   of   a  railroad   less  depreciation, 

see  Valuation,  7. 
As  measure  in  valuation  proceedings,  see  Valuation,  17,  18. 
Methods  of  ascertaining,  see  Valuation,  25-27. 

BESERVOnU 

Apportionment  of  value  of  reservoir  system  used  jointly  by  water 

and  electric  departments,  see  Appobtionkbnt,  5. 
Allowance  for  reservoir  site  in  excess  of  present  need  in  valuation 
proceedings,  see  Valuation,  59. 

\ 
BE80RT8. 

Allowance  for   investment   in   land  for   resort  porpoaes,   in  rate 
valuation,  see  Valuation,  60. 

R£8TAURA]fT8. 

Higher   minimum   water   rates   for,   as   discrimiBatory,   lee   Dis- 
crimination, 27,  28. 

BirrROACTIVE. 

Right  to  make  retroactive  reduction  in  rates,  see  Rates,  S. 

RETROSPECTIVE  IiBOISI.ATIOK. 

Not  prohibited  by  Louisiana  Constitution,    see    Constitutignal 
Law,  9. 

RSTURK. 

/.  In  general^  1~^. 
II.  Power  of  Commission,  6, 

III.  Basis  for  computing  return^  7— 1j9. 

IV.  Return  as  a  whole,  13,  14. 

V.  Amortization  of  losses  and  expenses,  15— 17. 
VI.  Operating  expenses,  18-^6. 
a.  In  general,  18. 

d.  Com,mission  expenses,  19,  20. 

e.  Salaries  and  services,  21. 

d.  Supervision  expenses,  22. 

e.  Losses  due  to  floods  and  uHnd,  23,  24. 

f.  Insurance,  25. 

g.  Taxes,  26. 

Til.  Reasonableness  of  particular  amounts,  ;97-^^. 
a.  .EleefrMly,  ^7-di. 
h.  Nah*ral  gas,  39. 
e.  Street  railways,  33. 

d.  Telephones,  34,  3S. 

e.  Water,  30-^8., 
P.U.IL1916B. 
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RETUEN— cofi^iMd 

I.  In  generdL 

1.  In  fixing  a  retnm  for  a  water  company,  consideration  should 
be  given  to  the  fact  that  it  has  voluntarily  made  improvements  and 
extensions  when  receiving  an  inadequate  return.  Smith  v.  City  Wat^ 
Co.  (Wis.)   1068. 

2.  A  city  cannot  require  hydrants  ordered  by  it  put  out  of  serv- 
ice and  stop  payment  of  rentals  thereon,  where  only  a  small  part  of  the 
investment  will  be  recoverable  on  the  removal,  and  where  the  elimina- 
tion will  not  proportionally  reduce  the  hydrant  serviee  expense.  Smith 
v.  City  Water  Co.   (Wis.)   1068. 

3.  Profits  on  improvements  and  profits  realized  through  the  man- 
agement of  a  utjtity  by  a  corporation  owning  its  stock  are  a  part  of  the 
utility's  return.    Arlington  Petition  (Mass.)  363. 

4.  A  fair  return  upon  utility  property  during  its  construction  and 
extension  period,  which  involves  a  waiting  investment,  may  well  be  less 
as  to  the  rate  of  return  than  the  fair  return  upon  the  property  after 
that  period  has  passed.    Edwards  v.  Glen  Teleph.  Co.  (N.  Y.)  940. 

5.  Revenue  amounting  to  $46,696.06  diverted  from  a  water  company 
to  an  ice  company,  in  consideration  of  the  latter  paying  for  the  service 
of  a  pimip  man,  three  fifths  of  the  fuel  oil  used,  and  small  items  of  mis- 
cellaneous labor,  the  latter  having  no  investment  in  the  water  company, 
not  owning  any  p«urt  of  the  water  system,  or  itself  supplying  the  cus- 
tomer furnishing  such  revenue,  must  be  considered  in  ascertaining 
whether  the  water  company  has  sufficient  revenue  to  justify  the  expense 
of  necessary  betterments  and  extensions.  Re  Murphy  Water,  Ice  k 
Light  Co.  (Cal.)  719. 

II.  Potver  of  ComtniaMan. 

6.  Hie  general  incorporation  statute  providing  that  municipalities 
may  regulate  rates  for  water  except  that  rates  should  not  be  so  low  as  to 
prevent  the  utility  from  realizing  a  net  return  of  10  per  cent  does  not 
prevent  the  Indiana  Commission  from  fixing  rates  that  will  produce  a 
return  less  than  10  per  cent.  Commercial  (Hub  v.  Terre  Haute  Water- 
works Co.  (Ind.)   180. 

III.  Basis  for  computing  return. 

7.  A  utility  will  be  permitted  to  earn  a  return  upon  the  reasonable 
value  of  its  property,  although  it  greatly  exceeds  the  actual  cost 
thereof.    Commercial  Club  v.  Terre  Haute  Waterworks  Co.  (Ind.)  180. 

8.  Rates  cannot  be  made  high  enough  to  produce  a  fair  return  on 
a  water  company'i^  present  investment  incurred  partly  ior  the  purpose 
of  marketing  real  estate,  where  this,  on  aeoouAt  ol  the  small  number 
of  consumers,  would  result  in  prohibitive  charges.  Re  San  Gabriel 
Valley  Water  Co.    (Cal.)    895. 

9.  Amounts  which  have  been  included  in  tht  appraisal  upon  which 
a  public  service  company's  returns  are  computed  oaimot  be  included 
P.U.R.1916B. 
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in  the  annual   operating  expenses  for   rate  maJking.     Re  San  Gabriel 

Valley  Water  Co.   (Cal.)  895. 

10.  The  general  rule  of  allowing  a  rate  that  will  yield  a  reasonable 
return  upon  the  ascertained  fair  value  of  property  cannot  be  applied 
in  fixing  rates  for  competitive  steamboats.  Public  Service  Commission 
ex  rel.  Washington  Route  v.  Garfield    (Wash.)    835. 

11.  An  allowance  was  made  for  investment  from  earnings  the  same 
as  for  new  capital,  in  investigating  the  rates  of  a  natural  gas  company, 
although,  as  a  general  proposition,  investment  from  earnings  is  not 
entitled  to  be  considered  upon  the  same  basis  as  new  investment  in  rate 
making.    Landon  v.  Lawrence  (Kan.)   331. 

12.  In  investigating  the  rates  of  a  natural  gas  company  a  sum  was 
allowed  to  provide  a  return  upon,  and  an  amortization  of,  the  invest- 
ment in  leases  and  wells.    Landon  ▼.  Lawrence   (Kan.)   331. 

IV.  Return  08  a  whole, 

13.  A  telephone  company  cannot  be  required  to  furnish  free  long- 
distance service,  since  it  is  entitled  to  a  fair  return  on  each  service 
branch,  although  the  entire  system  is  operated  at  a  profit.  Re  North- 
east Kansas  Tdeph.  Co.   (Kan.)   925. 

14.  A  utility  will  not  be  permitted  to  enjoy  an  excessive  return 
in  its  electric  light  and  water  departments  to  cover  a  deficiency  in  the 
return  of  its  railway  department.  Public  Service  Commission  ex  rel. 
Everett  Trades  Council  v.  Puget  Sound  International  R.  &  P.  Co. 
(Wash.)  81. 

F.  AmoriiMoUon  of  loeses  and  eacpenaee^ 

15.  A  substantia]  fire  loss  and  an  appraisal  expense  should  be  liqui- 
dated during  a  series  of  years,  and  not  charged  to  the  operating  expense 
of  any  one  year.    Peck  v.  Indianapolis  Light  &  Heat  Co.  (Ind.)  445. 

16.  Expenses  incurred  in  a  rate  case  should  not  be  charged  to  operat- 
ing expenses  of  one  or  two  years,  but  should  be  spread  over  a  period  of 
years.     Edwards  v.  Glen  Teleph.  Co.  (N.  Y.)   940. 

17.  The  difference  between  the  sale  price  of  bonds  and  the  purchase 
price  of  stock  of  another  company  was  ordered  to  be  amortized  from 
earnings.    Re  Montpelier  k  B.  Light  &  P.  Co.   (Vt.)  973. 

F/.  Operating  expenses. 

a.  In  general. 

18.  Charges  for  items  of  depreciation  in  an  operating  expense  ac- 
count are  to  be  excluded  in  determining  the  net  operating  expenses  for 
rate  making  where  depreciation  as  a  wliole  is  adequately  covered  by 
the  annual  allowance  therefor.  Belleville  v,  St.  Clair  County  Qbs  k  £. 
Co.  (111.)  24, 

P.U.R.1916B. 
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h.  Commis9Ukn  expenses. 

19.  A  reasonable  allowance  should  be  made  for  expenditares  for  em- 
ployment of  attorneys  and  engineers  to  defend  proceedings  before  the 
Commission.  Commercial  Club  y.  Terre  Haute  Waterworks  Co.  (Ind.) 
180. 

20.  A  utility  is  required  in  Indiana  to  reimburse  the  state  for  Com- 
mission expenses  in  a  rate  proceeding.  Peck  v.  Indianapolis  Light  k 
Heat  Co.  (Ind.)  445. 

c.  Salaries  and  services. 

21.  The  sum  of  $40,000  per  year  for  salaries  and  expenses  of  the 
president,  general  manager,  and  attorney  of  a  natural  gas  company  waa 
held  to  be  ample,  where  the  property  was  valued  at  $7,376,618.65  and 
yielded  a  net  income  of  $960,058.14.    Laadon  v.  Lawrence  (Kan.)  331. 

d.  Supervision  expenses, 

22.  A  payment  of  3  per  cent  of  the  gross  sales  ci  a  utility  to  its 
holding  company  to  cover  general  supervision  expenses  was  not  allowed 
as  an  operating  expense,  where  the  surcharge  had  not  benefited  tiie  con- 
sumer sufficiently  to  be  reflected  by  any  lowered  rates.  Belleville  v.  St. 
Clair  County  Gas  &.  K  Co.  (HI.)  24. 

e.  Losses  due  is  floods  and  wind* 

23.  An  electric  utility  will  not  be  allowed  a  rate  of  return  to  pro- 
vide a  surplus  as  protection  against  future  extraordinary  casualties 
such  as  tornadoes  and  floods,  where  fsmnh  losses  may  be  guarded  against 
by  insurance,  and  it  appears  that  t^e  utility  is  already  paying  into  a 
fund  of  the  parent-hokling  company  an  aimual  percentage  supposed  to 
oover  casualties  of  dependent  companies^  that  such  casualties  have  been 
met  by  emergency  expenditures  distributed  in  operating  accounts,  and 
that  the  recurrence  of  the  casualties  is  only  r^notely  possible.  Belle- 
ville V.  St.  Clair  County  Gas  k  E.  Co.  (111.)  24. 

24.  In  estimating  the  operating  expenses  of  a  water  company  for 
rate  making,  the  fact  that  extraordinary  expenses  caused  by  a  flood 
will  not  recur  every  year  should  be  taken  into  consideration.  Re  San 
Gabriel  Valley  Water  Co.  (Cal.)   895. 

/.  Insurance. 

25.  An  allowance  of  $20,000  for  fire  insurance  and  $17,350  for  casu- 
alty insurance  was  made  for  an  electric  utility  having  demand  and 
energy  costs  of  $4,783,313  and  capital  investment  of  $25,470,617.  Mona- 
haa  V.  Pacific  Gas  &  £.  Co.  (CaL)  609. 

g.  Taxes, 

26.  Taxes  upon  money  on  hand  before  distribution  to  creditors  and 
unusual  receivership  expenses  should  not  be  considered  in  estimating 
P.U.R.1916B. 
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tlie  future  operating  expenses  of  a  utility.    Landon  ▼.  Lawrence  (Kan.) 

331. 

TJI*  Reasonableness  of  particular  amounts* 

«.  Electricity. 

27.  A  return  of  5.7  per  cent  to  an  electric  utility  from  all  the  com- 
munities it  serves  was  held  to  be  adequate,  taking  into  consideration 
that  a  reduction  in  rates  and  an  elimination  of  prohibitory  charges 
estimated  to  produce  such  return  would  increase  the  use  and  probably 
result  in  a  larger  return.  Public  Service  Commission  v.  Pacific  Power 
ft  Light  Co.  <Wash.)  86. 

28.  An  electric  u^ity  was  allowed  a  return  of  7  per  cent  where 
it  had  vigorous  competition,  although  only  6  per  cent  would  have  been 
allowed  if  the  company  had  a  monopoly  of  the  field,  in  view  of  the 
fact  that  a  large  surplus  from  earnings  was  invested  in  the  plant.  Peck 
V.  Indianapolis  Light  ft  Heat  Co.  (Ind.)  446. 

29.  A  return  of  7  per  cent  was  allowed  in  fixing  electric  light  and 
power  rates.     Moore  v.  Merchants  Heat  ft  Light  Co.  (Ind.)  499. 

30.  A  return  of  7i  per  cent  per  annum  upon  the  value  of  the  prop- 
erty of  an  electric  light  company  was  held  reasonable  in  determining 
its  rates.    Belleville  v,  St.  Clair  County  Gas  ft  E.  Co.  (111.)  24. 

31.  A  return  of  15.1  per  cent  upon  the  fair  valtte  of  the  electric 
light  plant  of  a  utility  was  held  to  be  excessive,  and  schedules  which 
would  produce  a  return  of  only  8  per  cent  were  ordered  to  be  put  into 
effect.  Public  Service  Conmiission  ex  rel.  Everett  Trades  Council  v. 
Puget  Sound  International  R.  ft  P.  Co.  (Waah.)  81. 

5.  Natural  gas. 

82.  Natural  gas  rates  were  permitted  to  be  increased  to  yidd  a  net 
return  of  10.46  per  cent,  although  such  retiu-n  might  be  excessive, 
where  it  was  necessary  to  have  funds  on  hand  to  extend  the  lines  and 
to  obtain  a  sufficient  supply  of  gas.    Landon  v.  Lawrence  (Kan.)  831. 

o.  Street  railways. 

33.  A  street  railway  company  was  not  permitted  to  discontinue 
the  sale  of  6  tickets  for  25  cents  when  the  average  annual  return  upon 
the  company's  claim  of  value  was  5.11  per  cent  and  upon  the  Commis- 
sion's valuation,  9.4  per  cent.  Re  Trenton  ft  M.  C.  Traction  Corp.  (N. 
J.)  232. 

d.  Telephones, 

34.  A  telephone  company  was  permitted  to  increase  and  adjust  its 
rates  to  provide  a  return  of  7  per  cent  on  the  present  value  of  the  city, 
rural,  and  toll  properties.    Re  Polo  Mut.  Teleph.  Co.  (111.)  318. 

35.  A  return  of  6.75  per  cent  on  a  telephone  investment  which  en- 
ables the  payment  of  8  per  cent  dividends,  6  per  cent  bond  interest,  and 
P.U.R.1916B.  76 


Digitized  by 


Google 


1186  INDEX. 

RETURN — continued, 

leaves  a  substantial  axxioiiiit  for  surplus  and  eoii4iBgeiMi6e»  is  not 

sive.    Edwards  v.  Glen  Teleph.  Co.  (N.  Y.)   940. 

6,  Water. 

36.  A  water  utility  was  allowed  a  return  of  not  less  than  6  per  cent. 
Smith  V.  City  Water  Co.  (Wis.)   1068. 

37.  A  return  of  6^  per  cent  on  the  v|^u9  oi  a  watsr  plant  was  held 
to  be  reasonable  where  it  appeared  that  a  large  part  ^  tiie  Uvestment, 
in  the  property  valued  at  $1,200,000,  was  surpluB  earnings.  Commercial 
Club  V.  Terre  Haute  Waterworks  Co.  (Ind.)  IdO. 

38.  A  water  company  earning  a  return  of  6  or  10  per  cent» 
according  to  the  particular  valuation  adopted,  and  which  will  have  a 
much  greater  return  if  operating  expenses  are  properly  charged,  has  suf- 
ficient revalue  to  make  necessary  bettecmeats  and  unprovemoits.  Be 
Murphy  Water,  Ice  ^  light  Co.  (CaL)  71». 

REVENUES. 

See  Retubit, 

REVIEW. 

See  Appeal  ajxi>  Rsyucw. 

RIGHT  OF  WAT« 

Allowance  for  excessive  right  of  way  purchases,  in  valuation  pro- 
ceedings, see  VALtJATKwr,  5^. 

RULES  AND  REGUUkTIONS. 

As  to  payment,  see  Payment. 

Reasonableness  of  rule  making  consumer  liable  for  injury  to  meter, 
see  Service,  13. 

Standard  rules  for  electric  utilities  adopted  by  Maryland  Commis- 
sion, see  Sesvice^  15. 

Standard  rules  and  regulations  for  water  utilities  in  Montana,  see 
Service,  38. 

Rule  against  permitting  use  of  water  by  persons  not  patrons,  see 
Service,  41. 

RURAIi  TEI.EFHONE8. 

Necessity  of  changing  arbitrary  division  of  rural  territory  betweoi 
telephone  companies  where  there  is  free  interchange  of  service, 
and  Commission  can  require  adequate  service,  see  Service,  33. 

Right  of  rural  telephone  to  operate  exchange  for  switching  service 
in  village  served  by  another  company,  see  Telephones,  2. 

8ee  also  Telephones. 

SALARIES. 

Allowance  for  salary  of  president,  gmeral  manager  and  attorney 
of  natural  gas  company,  see  Return,  21. 
P.U.R.1916B. 
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SALE. 

See  OoHSOLDATiMr,  Mmam  an»  Sixa 

SAI.OOH8. 

Higher  minimum  water  rate  tot,  aa  diKniwiiatery^  aee  DiBomcofA* 
mow,  27,  28. 

•ALVAGS  VAIiUX. 

DefiAiiioB  of,  eee  YALUAnaK,  8. 

iAKll. 

Freight  rates  for,  see  Risnes,  89,  48. 

SCHOQtitt. 

Reduced  rates  to  schools  as  unlawful  discrimination,  see  Disobimi- 

NATION,  12,  13. 
Power  of  Commission  to  reduce  street  car  fares  for  school  children 

below  statutory  rate,  see  Bat£s,  4. 
Ck>ntract  to  furbish  water  to  all  schoolhouses  and  city  buildings 

as  including  state  educational  institutions,  see  Sebvics,  2. 

SCRAP  VAJLXTE. 

Definition  of,  see  Valuation,  9. 

SEOURITT. 

Discrimination  in  rule  requiring  seourity  for  pajaait>  see  DisoaiMi-  ^ 

ITATION,  34. 

SEOITBITT  ISSUISS. 

J.  In  general,  1— 7' 

//.  Jurisdiction,  powers,  and  duties  of  Cotntnissionf  8,  P. 
///.  Effect  of  authorization,  10» 
IV >  Proportion  of  bonds  to  stock,  11,  12. 

r.  In  general. 

Method  of  ascertaining  value  of  stock  ^  and  bonds  in  valuation  proceed- 
ings, see  Valcation,  7. 

Ck>nsideration  of  value  of  outstanding  stocks  and  bonds,  in  determining 
value  of  property,  see  Valuatidn,  11,  12. 

1.  A  statute  denying  to  a  utility  the  right  to  issue  bonds  for 
property  except  at  its  true  money  value  is  complied  with  where  the  face 
value  of  such  bonds  plus  underlying  bonds,  whose  payment  is  assiuned, 
equals  the  money  value  of  the  property,  tie  Northern  Indiana  Gas  & 
E.  Co.  (Ind.)  752. 

2.  The  issuance  of  stock  by  a  co^^perattte  telephone  company  to 
qualify  future  applicants  under  rules  limiting  service  to  stockholders, 
and  providing  for  the  sale  of  stock  to  meet  the  cost  of  extensions  and  for 
P.U.R.3916B. 
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the  assessment  of  expenses  against  aubccribers/ is  consist^it  wit^  the 

public  welfare.     Re  Somerset  Farmers'  Co-op.  Teleph.  Co.  (Me.)  785. 

3.  A  company  which  has  sold  part  of  a  bond  issue,  secured  by  a 
mortgage  upon  existing  property,  for  the  purpose  of  puirchasiBg  capital 
stock,  should  deposit  the  stock  as  additional  security  for  the  whole 
issue.    Re  Central  Maine  Power  Co.  ( Me. )  534. 

4.  The  California  Commission  will  not  authorise  uneonditionally  Che 
issuance  of  capital  stock  of  one  company  to  be  exchanged  for  that  of 
another  in  pursuance  of  a  refinancing  plan,  so  long  as  the  par  value 
is  stated  on  the  certificate,  unless  the  Conunission  is  convinced  that 
the  stock  represents  value  in  ai^eordance  with  the  established  practice 
of  the  Commission,  although  the  original  stock  was  lawfully  issued  prior 
to  the  enactment  of  the  Public  Utilities  law,  and  the  applicant  could  not 
carry  its  financial  plan  forward  unless  the  entire  issue  asked  for  were 
authorized;  but  such  an  application  may  be  granted,  provided  that  each 
certificate  contain  a  printed  statement  that  ^he  issue  was  authorized  by 
the  Commission  under  the  peculiar  necessities  of  the  case,  without 
knowledge  of  whether  it  represented  tangible  value.  Re  Great  Western 
Power  Co.  (Cal.)  683. 

5.  In  the  absence  of  a  statement  sufficient  to  enable  the  California 
Conunission  to  specify  the  purposes  for  which  the  proceeds  of  a  deben- 
ture issue  may  be  used,  the  Commission  may  authorize  the  issue  in  the 
amount  asked  for,  on  condition  that  the  proceeds  shall  be  used  only  as 
thereafter  specified  in  a  supplemoitary  order.  Re  Great  Western  Power 
Co.   (Cal.)    583. 

6.  A  public  utility  was  authoriced  to  issue  274,986  shares  of  com- 
mon capital  stock  of  the  value  of  $100  per  share  for  the  purpose  of  re- 
financing and  consolidating  certain  California  electric  properties,  and 
to  issue  $5,000,000  face  value  ten-year  6  per  cent  convertible  gold  de- 
bentures to  net  not  less  than  91,  the  proceeds  to  be  used  only  for  pur- 
poses to  be  approved  by  the  Conunission;  and  to  tissue  7  per  cent  pre- 
ferred stock  at  not  less  than  95  in  such  amount  as  might  be  required  to 
be  issued  in  exchange  for .  debentures  as  provided  for  in  its  debenture 
agreement.    Re  Great  Western  Power  Co.  (Cal.)  583. 

7.  The  Montpelier  &  Barre  Light  &  Power  Company  was  author- 
ized to  issue  $195,000  par  value  of  first  refunding  mortgage  5  per  cent 
thirty-year  convertible  gold  bonds,  to  be  sold  for  cash  at  not  less  than 
85  per  cent  of  face  value  and  accrued  interest,  the  proceeds  to  be  ap- 
plied on  actount  of  the  purchase  price  of  all  the  stock  of  the  Waterbury 
Light  &  Power  Company,  on  condition  that  the  latter  company  is  oper- 
ated by  the  former;  and,  pending  a  sale  of  the  bonds,  to  pledge  them 
as  security  for  loans,  to  purchase  the  stock,  upon  notes  maturing  in 
less  than  one  year  from  date,  the  proceeds  of  the  bonds  in  such  case  to 
be  used  to  retire  the  notes;  and  to  issue  $105,000  par  value  of  said 
bonds  in  exchange  of  an  equal  amount  of  bonds  of  the  latter  company, 
for  the  purpoes  of  rettriag  the  latter  bonds.  Re  Montpelier  &  B.  Light 
&  P.  Co.  (Vt)  973. 

P.U.R.1916B. 


Digitized  by 


Google 


INDKX.  1180 

SECURITY  ISSUES— con«niicd. 

//.  JurisdiotiM^,  powerBf  4md  dmtiea  of  Cammi99U>tu 

Duty  of  CommiBsion  to  make  physical  valuation  of  property  for  se- 
curity iasue  purposes,  see  Valuation,  10. 

8.  The  California  Commission  cannot  authorize  the  use  of  proceeds 
of  security  issues  of  a  holding  company,  for  additions  and  betterments 
to  properties  about  to  be  acquired  by  it.  Re  Great  Western  Power 
Co.  (Cal.)  683. 

9.  The  Arizona  statute  (^  2327  (a),  chapter  XL  Rev.  Stat.  1913) 
providing  that  no  corporation  shall  encumber  the  whole  or  any  part 
of  its  railroad,  without  the  consent  of  the  Commission  cannot  be  held 
inapplicable  to  bonds  to  reimburse  a  railroad  company  for  expenditures 
in  acquiring  Oregon  property,  although  the  bonds  are  not  to  be  issued 
in  Arizona  or  to  be  payable  there,  and  are  not  to  be  secured  by  any 
lien  on  the  company's  Arizona  property,  where  it  does  not  appear  wheth- 
er, in  the  event  of  a  foreclosure,  a  deficiency  judgment  might  not  be 
taken  against  other  property,  or  what  relation  the  bond  issue  bears  to 
the  whole  property  of  the  railroad.    Re  Southern  P.  Co.  (Ariz.)  8. 

///.  Effect  of  authorization, 

10.  The  approval  l^  the  Commission  of  an  issue  of  consolidation 
bonds  is  not  objectionable  as  indicating  a  meritorious  investment,  the 
Public  Service  law  not  indirectly  guarantying  the  safety  of  authorized 
securities,  and  expressly  stating  that  the  state  does  not  guarantee 
any  securities  authorized  by  the  act.  Re  Northern  Indiana  Gas  &  E. 
Co.  (Ind.)  762. 

rv.  Proportion  of  hands  to  stock. 

11.  The  reasonableness  of.  the  proportion  of  bonds  to  stock  may  be 
determined,  in  authorizing  a  bond  issue  to  effect  a  consolidation,  by 
consideration  of  the  customary  or  usual  proportion,  and  whether  the 
fixed  charges  from  all  bonds  of  the  consolidated  company  will  impair 
the  ability  to  maintain  efficiently  the  property  and  to  secure  capital  for 
additions  and  betterments.  Re  Northern  Indiana  Gas  &  E.  Co.  (Ind.) 
762. 

12.  The  proportion  of  78.3  per  cent  of  bonds  to  the  capitalization 
of  a  consolidation  is  reasonable,  it  appearing  that  the  customary  pro- 
portion in  corporation  financing  is  80  per  cent,  and  that  the  consoli- 
dated company  will  have  to  pay  interest  of  only  $928,620  against  gross  ' 
revenue  of  $1,186,768.41,  without  any  aid  of  economies.  Re  Northern 
Indiana  Gas  &  E.  Co.  (Ind.)  752. 

SERVICE. 

J.  In  general,  1,  2. 
II.  Jurisaic€ion,  powers,  and  duties  of  Oonunismianf  ^-tf. 

III.  Abandonment  of  service,  7,  S. 

IV.  EiUensions,  9^11. 

P.U.R.1916B. 
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F.  Meters  and  eerviee  ceHHeeUeme,  U^  IB. 
VI.  Discrimination, 
VII.  Service  of  particular  utilities,  14i-^6. 
a.  Electricity,  14,  IS. 
h.  BaUroads,  l^-^O. 

1.  In  general,  1^^19. 

2.  Station  facilities,  SO^^O. 
o.  Street  railu>ays,  31,  32. 

d*  Telephenes,  33^-37. 

1.  In  general,  33'^6. 

2.  Physical  connection,  37. 
••  Waiter,  3S^^6. 

1.  In  general,  a^— 44. 

2.  Fire  protection,  4S,  46. 

I.  In  generate 

Payment  for  service,  see  Patuknt. 

1.  A  telephone  company  should  not  permit  subscribers  to  make 
repairs  and  replacements  and  deduct  the  cost  thereof  from  the  rentaU 
since  such  practice  is  contrary  to  the  interest  of  good  service.  Re  River- 
view  Teleph.  Co.  (Wis.)  442. 

2.  A  ccmtract  to  furnish  water  to  all  schoolhouses  and  city  build- 
ings, in  consideration  of  a  transfer  of  stock  by  the  city,  does  not  in- 
clude educational  institutions  supported  by  the  state.  Commercial  Club 
V.  Terre  Haute  Waterworks  Co.  (Ind.)   180. 

//.  Jurisdiction,  powers,  and  duties  of  Commission. 

Duty  to  determine  whether  lessee  can  furnish  adequate  service  upon 
application  of  approval  of  lease  of  telephone  plant,  see  Gonsolida* 
TioN,  Mebger  and  Sale,  10. 

To  direct  railroad  to  apply  to  local  authorities  for  franchise  for  pas- 
senger station,  see  CoMMisaioJrs,  3. 

To  enforce  franchise  obligation  to  erect  railroad  depot,  see  infra,  22. 

3.  The  Illinois  Commission  has  authority  to  permit  a  utility  to 
discontinue  service.  Ex  parte  Central  Illinois  Public  Service  Co.  (III.) 
920. 

4.  The  Indiana  Commission  has  no  authority  to  compel  a  railroad 
oompany  to  install  telephone  service  in  a  station.  Duncan  v.  Toledo, 
St.  L.  &  W.  R.  Co.   (Ind.)   751. 

6.  The  New  York  Commission  has  no  jurisdiction  over  a  dispute 
between  a  telephone  company  and  a  subscriber  as  to  the  number  of 
messages  sent  from  his  telephone.  Ostro  ▼.  New  York  Teleph.  Co. 
(N.  Y.)  244. 

6.  A  mikoad  oompiuiy,  organixed  under  the  ge«erml  laws  of  the 
state,  whose  charter  declares  its  puipose  of  '"building,  aoquiruig,  own- 
ing, leasing,  and  maintaining  a  railroad  to  be  opisratcd  by  steam  or 
P.U.R.1916B. 
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other  motive  power,"  is  attenable  to  the  control  of  the  Railroad  (now 
Public  Utilities)  Commission  in  so  far  as  its  property  or  its  traffic 
is  intrastate;  and  under  sQoh  a  charter  the  company,  as  a  oommcm  car- 
rier, in  addition  to  its  obligations  as  a  carrier  of  freight,  may  be 
required  by  such  CmnmitsioB  to  proride  reasonably  adequate  passenger 
service  and  facilities,  if  the  circumstances  warrant  and  the  corporation 
is  reasonably  able  to  comply  witii  s«ch  order.  Adena  R.  Co.  v.  Public 
Service  Commission   (Ohio)  262. 

III.  Abandonment  of  service, 

7*  A  steam-heating  utility  cannot  discontinue  service  although  it 
is  operated  at  a  loss,  where  it  has  not  applied  for  authority  to  increase 
its  rates  or  for  permission  to  discontinue  and  has  not  given  reasonable 
notice  to  the  public  Pana  v.  Central  Illinois  Public  Service  Co.  (III.) 
177. 

8.  A  utility  may  be  permitted  to  discontinue  heating  service  where 
it  appears  that  it  is  operating  at  a  substantial  loss  imder  reasonable 
rates,  that  an  increase  will  be  prohibitive,  and  that  notice  has  Been 
given  to  patrons.  Ex  parte  Central  Illinois  Public  Service  Co.  (111.) 
920. 

IV.  Extenaiona. 

Duty  of  telephone  to  make  noncompensatory  extensions  to  locality  hav- 
ing no  means  of  conunimicating  with  trade  centers,  see  infra,  34. 

Electric  utility  authorized  to  assume  two  thirds  of  cost  of  service  ex- 
tension to  small  consumer,  see  infra,  14. 

9.  A  gas  company  will  be  required  to  extend  its  mains  into  territory 
that  it  has  secured  charter  rights  to  serve,  although  the  expense  will  be 
out  of  proportion  to  the  immediate  return,  where  the  extension  will  ulti- 
mately be  profitable  and  the  exaction  of  a  minimum  charge  will  re* 
duce  the  early  losses.    He  Maple  Hill  (Conn.)  308. 

10.  A  utility  is  presumed  to  anticipate  the  obligation  to  make  rea- 
sonable extensions  that  may  not  be  immediately  profitable,  in  entering 
territory  by  securing  a  charter  right.    Re  Maple  Hill  (Conn.)   308. 

11.  A  utility  may  be  required  to  make  an  extension  that  will  not  be 
immediately  profitable,  if  the  prospects  .of  future  business  are  reasonably 
good.    Re  Maple  Hill   (Conn.)   808.  . 

F.  Meters  and  service  connections. 

12.  A  water  utility  must  install  service  connections  at  its  own  ex- 
pense.    Commercial  Club  v.  Terre  Haute  Waterworks  Co.   (Ind.)    180. 

13.  A  rule  making  the  consumer  liable  for  any  injury  to  the  meter 
is  unreasonable  in  so  far  as  it  imposes  a  liability  for  injury  not  due 
to  his  lack  of  ordinary  care.  Commercial  Club  v.  l^er\'e  Haute  Water- 
works Co.  (Ind.)  180. 
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VJ,  Diaer$tnlmvUom. 

Biaerimination  in  service^  0M  DuGBDdNAiioir, 

Til.  aenrtee  of  partieulur  ^MHUHm. 

a.  MecMoUy. 

Seirice  by  electric  utility  as  affecting  right  to  admit  competition  in 
occupied  territory,  see  Monopoi*t  and  CoiCPEnnoN,  6. 

14.  An  electric  lighting  utility  was  permitted,  in  deyiation  from 
rule  31(a)  of  the  standards  of  service  fixed  by  the  Illinois  Commission, 
to  assume  two  thirds  of  the  cost  of  service  extension  of  2-pole  lengths 
to  a  small  consiuner  who  requests  connection  through  a  "limiter,"  which 
permits  of  a  maximum  annual  revenue  of  only  $12  compared  with  a 
normal  annual  average  of  $18  received  from  an  average  consumer.  Re 
Central  Illinois  Public  Service  Co.  (111.)  14. 

15.  Standard  rules  for  electric  utilities  governing  the  quality  of 
service,  tests  of  service  and  meters,  meter  readings  and  bill  forms, 
meter  rentals  and  deposits,  continuity  of  supply,  voltage  and  frequency 
variations,  lamps  furnished  by  utilities,  and  otherwise  regulating  serv- 
ice, were  adopted  by  the  Maryland  Commission  to  be  effective  on  Febru* 
ary  1,  1916.    Be  Fixing  Standard  Rules  (Md.)  554. 

5.  Bailroada. 

1.  In  general. 

Review  of  findings  of  Commission  in  proceedings  for  compulsory  track- 
age connections  between  railroads,  see  Appeal  and  Review,  2. 

Requiring  interchange  track  connections  between  railroads  as  denial  of 
due  process,  see  Constitutional  Law,  7. 

16.  Railroads  are  required  to  furnish  adequate  service  irrespective 
of  assurances  that  they  will  do  so  given  in  return  for  donations  by  the 
public  in  aid  of  construction.  Business  Men's  League  v.  Missouri  P.  R. 
Co.  (Mo.)  223. 

17.  A  carrier  cannot  excuse  its  failure  to  transport  or  deliver  a 
shipment  on  Monday  when  a  legal  holiday  falls  on  Sunday,  by  a  custom 
to  observe  ^hat  day  as  a  holiday,  since  the  day  naaned  by  the  statute 
as  a  holiday  cannot  be  varied  by  evidence  of  a  custom  that  some  other 
day  was  observed.  Consumers*.  Lignite  Co.  v.  Houston  &  T.  C.  R.  Co. 
(Tex.)  284. 

18.  Evidence  of  meager  receipts  from  a  portion  only  of  passengers 
taking  sleeping  accommodations  between  certain  points  for  a  period  of 
only  three  months  and  eleven  days  will  not  overcome  the  presumption 
of  reasonable  necessity  for  the  continuance  of  sleeping  car  service 
arising  from  thirty  years'  continued  uae.  Business  Men^s  League  ▼. 
Missouri  P.  R.  Co.  (Mo.)  223. 

P.U.R.1916B. 
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19.  A  railroad  company  will  be  required  to  construct  a  spur  to  ac- 
commodate wheat  growers  in  tributary  territory,  althou^  the  p<Hnt  ot 
construction  is  only  9  miles  from  a  station,  where  the  cost  will  be  paid 
by  the  growers  and  their  traffic  will  more  than  compensate  for  the  ez> 
pense  of  maintenance;  and  where  a  highway  will  cost  an  unreasonably 
large  sum  and,  even  if  obtained,  will  not,  on  account  of  the  distance^ 
make  hauling  economical.    Lee  v.  Camas  Prairie  R.  Co.  (Wash.)  1« 

2.  SUaian  faoilitieB. 

Power  of  Commission  to  compel  installaticm  of  telephone  seryice  in  sta- 
tions, see  supra,  4. 

Power  of  Commission  to  direct  railroad  to  make  application  to  local 
authorities  for  franchise  for  passenger  station,  see  Commissions,  3. 

Proper  parties  to  proceeding  to  compel  erection  of  station,  see  Pabties, 
1,2. 

20.  A  Commission  is  not  bound  to  order  a  new  railroad  station  at  a 
point  at  which  the  cost  of  construction  would  not  be  justified,  merely 
because  the  complainants  agree  to  pay  for  it,  although  at  a  former 
hearing  they  were  encouraged  to  raise  the  money  under  the  justifiable 
assiunption  that  the  company  would  then  consider,  in  a  sympathetic 
and  friendly  spirit,  the  question  of  the  stoppage  of  trains  there.  Mine- 
ola  Park  v.  Long  Island  R.  Co.   (N.  Y.)   997. 

2L  It  would  be  an  abuse  of  power  for  a  Commission  to  order  a 
railroad  company  to  maintain  a  station  not  warranted  from  an  economic 
standpoint,  although  built  by  patrons,  it  appearing  that  the  railroad  is 
far  from  prosperous,  that  complainants  have  a  station  on  either  side 
within  a  mile  and  a  half,  with  trolley  connections,  and  that  the  stop- 
ping of  the  trains  at  the  proposed  point  would  interfere  with  existing 
service.    Mineola  Park  v.  Long  Island  R.  Co.  (N.  Y.)  997. 

22.  A  franchise  obligation  to  erect  a  railroad  depot  may  be  enforced 
by  complaint  to  the  Missouri  Commission  asking  it,  first,  to  hear  and 
determine  the  question  of  law  and  fact  and  issue  an  appropriate  order, 
or  second,  to  institute  the  necessary  legal  proceeding  through  its  gen- 
eral counsel,  under  statutory  authority  to  require  adequate  service  of 
common  carriers,  although  the  Commission  is  without  jurisdiction  to 
enforce  specific  performance  of  contracts  or  to  give  relief  in  the  nature 
of  mandamus.  Sessinghaus  v.  St.  Louis  Merchants  Bridge  Terminal  R. 
Co.  (Mo.)  1004. 

23.  The  Missouri  Commission  can  compel  the  building  of  a  railroad 
depot,  under  statutory  authority  to  require  the  erection  for  public 
convenience  and  necessity  and  to  secure  adequate  service  and  facilities. 
Sessinghaus  v.  St.  Louis  Merchants  Bridge  Terminal  R.  Co.  (Mo.)  1004. 

24.  Liberal  construction  should  be  given  a  statute  empowering  a 
Commission  to  order  the  erection  of  a  passenger  depot  for  public  neces- 
sity and  convenience.  Sessinghaus  v.  St.  Louis  Merchants  Bridge 
Terminal  R.  Co.   (Mo.)  1004. 

25.  To  require  the  erection  of  a  railroad  passenger  depot  as  a  public 
necessity  or  convenience  in  a  city  having  other  stations,  it  should  appear 
P.U.R.1916B. 
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that  a  substantial  number  of  persons  and  industries  will  be  serred,  that 
th^  could  not  be  served  conveniently  at  the  existing  stations,  that  the 
public  safety  will  not  be  endangered,  that  the  expense  will  not  contra- 
vene a  constitutional  mandate  of  due  observance  of  property  rights,  and, 
as  applied  to  through  trains,  that  the  convenience  of  through  passen- 
ger and  the  rights  of  interstate  carriers  will  not  be  ignored.  Sessisg- 
haus  Y.  St.  Louis  Merchants  Bridge  Terminal  R.  Co.  (Mo.)   1004. 

26.  Only  the  population,  business  and  resident,  that  cannot  be  con- 
veniently served  at  existing  railroad  stationa  should  be  considered  in 
determining  whether  to  order  another  depot.  Sessinghaus  v.  St.  Louis 
Merchants  Bridge  Terminal  R.  Ca  (Mo.)  1004. 

27.  A  terminal  railroad  company  will  not  ba  ordered  to  erect  an 
additional  passenger  station  in  a  city,  where  two  existing  stations  are 
safe,  adequate,  and  convenient,  where  a  large  expenditure  would  be 
required  which  would  yield  no  return,  where  an  unjustifiable  stopping 
of  interstate  trains  would  be  required,  and  where  railroads  which  must 
use  the  station  and  a  railroad  whose  tracks  must  be  relocated  arc  not 
made  parties.  Sessinghaus  v.  St.  Louis  Merchants  Bridge  Terminal  R. 
Co.   (Mo.)   1004. 

28.  An  additional  railroad  passenger  station  cannot  be  ordered 
merely  because  the  site  may  be  better  than  those  of  existing  stations 
furnishing  adequate  facilities,  where  a  large  sum  must  be  spent  with- 
out any  hope  of  a  return.  Sessinghaus  v.  St.  Louis  Merchants  Bridge 
Germinal  R.  Co.  (Mo.)   1004. 

29.  A  railroad  will  not  be  required  to  expend  a  substantial  sum 
to  erect  an  unprofitable  passenger  station  upon  mere  general  allegations 
that  amounts  can  be  secured  from  depot  concessions  that  will  equal  the 
cost  of  maintenance.  Sessinghaus  v.  St.  Louis  Merchants  Bridge  Termi- 
Terminal  R.  Co.  (Mo.)   1004. 

30.  An  order  directing  the  stopping  of  interstate  trains  at  a  pro- 
posed passenger  station  would  not  be  justified  where  it  would  neces- 
sitate three  stops  within  a  distance  of  3.91  miles  in  a  city,  or  the  elimi- 
nation of  a  stop  at  an  existing  station  which  furnishes  adequate  facili- 
ties. Sessinghaus  v.  St.  Louis  Merchants  Bridge  Terminal  R.  Co.  (Mo.) 
1004. 

e.  Street  railways, 

81.  Winter  street  railway  service  along  a  sparsely  settled  line  is  not 
warranted  merely  because  the  value  of  complainant's  real  estate  will  be 
depreciated  if  such  service  is  not  compelled.  Judge  v.  Plattsburg  Trac- 
tion Co.  (N.  Y.)  936. 

32.  Winter  street  railway  service,  not  necessary  for  the  convenience 
of  the  public,  will  not  be  ordered  by  requiring  the  lengthening  of  the 
headway  of  cars  from  20  to  30  minutes,  where  this  would  result  in 
such  inconvenience  to  the  public  as  to  deprive  the  company  of  a  large 
amount  of  business;  nor  by  requiring  the  operation  of  an  additional  car 
where  the  added  expense  is  not  warranted  by  prospective  traffic  Judge 
T.  Plattsburg  Traction  Co.  (N.  Y.)  936. 
P.U.R.1916B. 
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SERVICE— cantmued. 

d.  Telephane9m 

J.  In  genertH* 

ConsideraiioB  of  serriee  upon  pacing  upon  applioatioii  for  admission  of 
omnpetition,  tee  Monopoly  aitd  CoKPmnoir,  7*10. 

33.  An  arbitrary  division  of  rural  territory  between  telephone  com* 
panies  will  not  be  changed  and  subscribers  transferred  to  the  company 
which  should  naturally  serve  them,  although  they  are  receiving  ineflS- 
cient  service,  where  there  is  free  interchange  of  service  and  the  Com- 
mission can  require  adequate  service.  Huey  v.  Gibson  Home  Teleph. 
Co.  (111.)  172. 

34.  A  telephone  company  will  be  required  to  extend  service  to  lo- 
calities whose  inhabitants  will  otherwise  be  unable  to  transact  business 
with  the  trade  centers  of  the  state,  where  the  utility  enjoys  a  natural 
monopoly  of  the  state,  even  though  the  extension  investment  will  not 
immediately  earn  a  fair  return.  Re  Mountain  States  Teleph.  &  Teleg. 
Co.  (Colo.)  169. 

35.  A  telephone  company  will  not  be  required  to  extend  service  to 
enable  persons  to  communicate  with  a  city  without  paying  toll,  where 
they  are  much  nearer  other  companies  which  can  meet  their  require- 
ments, the  toll  service  not  being  imsatisfactory  and  the  rates  being  sub- 
ject to  regulation  by  the  Commission.  Re  Dane  County  Rural  Teleph. 
Co.  (Wis.)  978. 

36.  A  toll  charge  between  adjoining  cities  that  eliminates  86.5  per 
cent  of  former  unnecessary  calls  may  be  justified  as  a  r^^lation  of 
traffic,  althoiigh  it  may  not  be  a  proper  revenue  measure.  Edwards  v. 
Glen  Teleph.  Co.  (N.  Y.)  940. 

;?.  Physical  connection* 

37.  A  telephone  company  is  entitled  to  physical  connection  with  an 
exchange  in  another  village  for  toil  service  to  subscribers  to  both  com- 
panies, where  the  latter  has  physical  connection  with  a  third  company 
in  the  village  of  the  former,  by  means  of  which  the  former  secures  in- 
direct connection,  and  where  the  direct  connection  would  improve  the 
service  of  both  without  requiring  additional  work  of  defendant's  opera- 
tors. Reorganization  (ITommittee  v.  Prairie  City  Farmers'  Tele|^.  Co. 
(m.)  745. 

e.  Water, 

X.  In  general* 

Bdght  to  compel  partnership  supplying  neighboring  inhabitants  with 
water  to  serve  a  proper  applicant  although  it  was  intended  to  sup- 
ply water  only  to  itself,  see  Public  Utilities,  4. 

38.  Standard  rules  and  regulations  for  water  utilities  governing 
P.U.R.1916B. 


Digitized  by 


Google 


1106  INDEX* 

SERVICE— continued, 

seirice  in  general,  metered  serrkse,  flat-rate  service,  and  the  construc- 
tion and  filing  of  schedules,  were  adopted  by  the  Montana  Commission 
to  become  effective  on  April  1,  1916.  Ke  Standardizing  Rules  (Mont.) 
796. 

39.  Inadequate  water  pressure  in  a  small  section  of  a  city  should 
be  remedied  by  larger  house  pipings,  rather  than  by  increasing  the 
pressure  in  the  mains,  which  would  result  in  a  material  increase  in 
pumping  expense  and  necessitate  a  general  increase  in  rates.  Smith  v. 
City  Water  Co.  (Wis.)  1068. 

40.  A  water  utility  may  not  be  required  to  extend  a  meter  system 
to  all  consumers  although  such  system  is  preferable,  where  it  appears 
that  the  number  of  metered  consumers  is  small,  that  the  company  is 
imable  to  make  the  ini^estment,  and  that  the  saving  would  be  small. 
Smith  V.  City  Water  Co.   (Wis.)   1068. 

41.  A  rule  of  a  water  company  providing  that  owners  and  others 
controlling  water  draws  who  permit  persons  not  under  rent  to  use  water 
shall  incur  a  penalty  of  $5  for  each  offense,  and  shall  be  held  liable  for  the 
rent  of  each  imassessed  taker,  and  that  they,  in  default  of  payment,  may 
be  deprived  of  water  until  the  difficulty  is  adjusted  and  all  changes 
paid,  is  reasonable.  Canton  Teleph.  Co.  v.  Citizens'  Water  Co.  (Pa.) 
704. 

42.  A  water  company  must  maintain  its  street  service  connections  up 
to  and  including  the  stop  cock,  even  though  the  pipe  was  laid  and 
owned  by  the  consumer  who,  as  a  condition  precedent  to  service,  was 
required  to  agree  that  he  would  keep  such  pipe  in  repair.  Gillmore  v. 
Hackensack  Water  Co.  (N.  J.)  21. 

43.  Payment  for  large  quantities  of  water  used  by  city  buildings 
and  fountains  should  be  made  on  a  meter  basis.  Smith  v.  City  Water 
Co.  (Wis.)   1068. 

44.  A  limited  supply  does  not  preclude  a  utility  from  furnishing 
water  to  an  applicant,  where  metering  will  eliminate  wasteful  use  and 
where  the  applicant's  predecessor  was  served  without  appreciably  affect- 
ing the  supply.    Bassett  v.  Francestown  Water  Co.  (N.  H.)  815. 

2,  Fire  protection, 

45.  A  water  company  is  not  absolved  from  its  duty  to  supply  a  pres- 
sure adequate  for  fire  protection  in  a  community,  merely  because  it  has 
no  franchise  to  operate  therein  and  because  the  community  served  lies 
partly  in  one  municipality  and  partly  in  another.  Betts  ▼.  Morris 
Aqueduct  Co.  (N.J.)  71. 

46.  A  water  company  should  not  be  required  to  furnish  additional 
pressure  for  fire  protection  or  domestic  purposes  in  a  community  not 
willing  to  pay  higher  rates  therefor,  it  appearing  that  such  additional 
service  at  existing  rates  would  result  in  an  unreasonably  low  return 
if  not  in  loss  to  the  utility.    Betts  v.  Morris  Aqueduct  Co.  (N.  J.)  71. 

SERVICE  CONKECTIONS. 

Water  utility  to-  install  at  its  own  expense,  see  Sesviok,  10. 
P.U.R.1916B. 
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SEKVICB  CONNECTIONS— continiAed 

Bnty  of  water  ntiUty  to  nttore  serrlee  oontteetitms  iBStalled  ai 

consitmer'B  ezp^nse  who  agreed  to  keep  it  in  repair,  see  Sebv- 

lOB,  42. 
Allowance,  in  valuation  proceedings,  for  eerrice  connections  padd 

for  by  t^  oonsnmer,  see  Vautatioii,  61,  62. 


See  SmAMSHiPS. 

SLEEPIHG  CAB  nOtVIOE. 

Copies  of  sleeping  ear  contracts  with  railroads  to  be  filed  with 
Commission,  see  Intbbcobpobatb  Relations,  1. 

Suffidoicy  of  evidence  to  overcome  presumption  of  necessity  for 
oentinuance  of  sleeping  car  service  arising  fr<»n  long  con- 
tinued operation,  see  Sbbviob,  18« 

SOAP. 

Freight  rates  for,  see  Bates,  43,  44. 

SPECIFIC  ^BRFOBMAKCE. 

Power  of  Commission  to  enforce  specific  performance  of  con- 
tract, see  Sebvige,  22. 

1.  A  court  has  no  power  to  order  a  city  to  hold  a  bond  election  in 
decreeing  specific  performance  of  its  contract  to  purchase  a  water  plant. 
Bremerton  v.  Bremerton  Water  &  Power  Co.   (Wash.)    120. 

2.  A  city  has  no  ground  to  complain  of  the  terms  of  a  decree  award- 
ing it  specific  performance  of  a  contract  to  purchase  a  water  plant, 
where  the  terms  of  the  contract  were  not  clear,  since  where  there  is  an 
ambiguity  in  the  contract  the  party  seeking  specific  performance  must 
regard  himself  as  asking  some  degree  of  favor  from  a  court  of  equity. 
Bremerton  v.  Bremerton  Water  &  Power  Co.    (Wash.)    120. 

3.  A  cow^  has  power  to  require  a  oily,  obtaining  a  decree  of  specific 
performance  of  a  contract  to  purchase  a  water  plant,  to  tender  payment 
within  a  reasonable  time.  Bremerton  v.  Bremerton  Water  &  Power 
Co.    (Wash.)    120. 

SPRINKLER  CONNECTIONS. 

Duty  of  water  company  to  charge  for  service  for  private  fire  pro- 
tection, see  DisoBiMiNATiON,  26.  ^ 

SPUR  TRACKS. 

See  Tracks. 

STANDARD  RUI£S. 

For  electric  utilities  in  Maryland,  see  Sebvice,  15. 
For  water  utilities  in  Montana,  see  Service,  38. 
P.UJL1916B. 
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STATE. 

Caniract  to  fumiih  water  to  all  ■dioolhoiifles  aad  citj  build- 
ings as  indudiBg  state  educatiottal  iastitutions,  see  Sbsvige»  2. 

f  TATIOHS  AKD  8TOF«« 

Power  of  MifldDuri  Canmissioil  to  oomp^  KmaI  authorities  to 
grant  franchise  for  passenger  station,  see  Commissions,  3. 

Fact  that  passengers  cross  switch  in  reaching  station  as  grounds 
for  abolishing  interurban  railway  switch,  see  CBoesnvos,  2. 

Proper  parties  to  proceedings  to  compel  erection  of  stations,  see 
Parties,  1,  2. 

Complaint  to  compel  ereetioB  of  d^>ot  in  performance  of  fran- 
chise obligation,  see  Piaadino,  1. 

Power  of  Commission  to  compel  railroads  to  install  telephcme 
service  in  stations,  see  Sbbvics,  4. 

Duty  of  railroad  to  furnish  station  facilities,  see  Sebvioe»  20-30. 

Power  of  Commission  to  enforce  franchise  obligation  to  erect 
railroad  depot,  see  Sebviob,  22. 

When  order  directing  stopping  of  interstate  trains  at  proposed 
passenger  station  would  not  be  justified,  see  Sebvigb,  30. 

STATUTE  OF  LIMITATIONS. 

See  Limitation  or  Actions. 

STATUTES. 

Application  of  statutes  regulating  procedure  on  review  to  pend- 
ing suits,  see  Appeal  and  Review,  4. 

Application  of  statute  providing  for  appeal  bonds  to  cross  ap- 
peal, see  Appeal  and  Review,  6. 

Necessity  for  rehearing  under  California  statute  before  applying 
for  injunction  against  enforcem^it  of  Commission  order,  see 
Appeal  and  Review,  7. 

Applicability  of  statutes  governing  jitneys  to  automobiles  stand- 
ing at  hotels  and  railroad  depots  for  hire,  see  Automobilbs,  1. 

Retrospective  legislation  not  prohibited  by  Lovisiana  Constitu- 
tion, see  Constitutional  Law,  0. 

Right  to  invest  depreciation  funds  in  additions  or  extensions  under 
New  Hampshire  statute,  see  Depbboiation,  9. 

Necessity  for  votes  by  electors  for  granting  village  franchise  un- 
der New  York  statute,  see  Fbanohises,  1,  6. 

Right  of  mimicipality  to  grant  electric  lighting  franchise  to  nat- 
ural person  under  New  York  law,  see  Fbanchises,  4. 

Neces^ty  for  mutual  telephone  company  to  secure  certificate  of 
convenience  to  operate  in  occupied  territory  under  Ohio  stat- 
ute, see  Monopoly  and  Competition,  6. 

Power  of  city  to  require  telephone  company  to  obtain  mimicipal 
franchise  under  power  to  pass  ordinances  for  general  wel- 
fare and  to  lay  out  and  alter  streets,  see  Municipalities,  1. 

Steamship  as  common  carrier  within  meaning  of  Maryland  Public 
Service  Commission  law,  see  Public  tTTiLiriES,  3. 
P.CJJ1.1916B. 
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STATUTES— conKHtMtf. 

Power  ol  Commigskm  to  order  reparation  on  account  of  charges 
paid  prior  to  Public  Utility  act,  see  Reparation,  5. 

What  amoimts  to  compliance  with  atatutes  d^iying  utility  right 
to  issue  bonds  for  property  concept  at  ite  larue  money  yaluo, 
see  Secubity  Issues^  1. 

Necessity  of  securing  oonsent  of  Commission  to  issue  bonds  to 
be  secured  by  property  in  another  state  under  Arisona  stat- 
ute, see  Seoubitt  Issues,  9. 

Bight  to  yary  day  named  in  statute  as  holiday  by  evidence  of  cus- 
tom that  some  other  day  was  observed,  see  Sebvicqb,  17. 

Duty  of  Commission  to  make  physical  valuation  of  property  for 
security  issue  purposes  under  general  provision  that  it  shall 
value  all  the  property  of  every  public  utility,  see  Valuation, 
10. 

STEAM  HEATING. 

See  Heating. 

STEAM  POWER  PLANT. 

See  PiANTS. 

STEAMSHIPS. 

Exclusive  transportation  of  a  particular  newspaper  on  an  early 
boat  as  imlawiui  discrimination,  see  Disgsiiunation,  29,  30. 

As  common  carrier  within  meaning  of  Public  Service  Commission 
law,  see  Public  Utilities,  3. 

Bates  for  transporting  newspapers,  see  Kates,  46. 

STEP  RATES. 

Substitution  of  block  rates  for  step  rates  to  eliminate  discrimi- 
nation, see  Discrimination,  19,  20. 

STOCK. 

Fact  that  mutual  telephone  company  requiree  purchase  of  stock 
as  condition  of  service  as  grounds  for  permitting  competition 
in  the  territory,  see  Monopoly  and  Competition,  3. 

Effecting  consolidation  by  purchase  of  stock,  see  Consolidation, 
Meboeb  and  Sale,  5. 

Issuance  of,  see  Security  Issues. 

Proportion  of  bonds  to  stock,  see  Sbouxitt  Iisubb,  11|  IS. 

Valuing  stock  in  rate  valuation,  see  Valuation^  70. 

STOCKHOLDERS. 

Consent  of,  for  sale  and  pfurchase  of  public  utility  by  another,  see 

Consolidation,  Merger  and  Sale,  2. 
Transfer  <^  local  eontrol  to  nonresident  stockholders  as  factor 

affecting  oontolidation^  see  Consouoiaiion,  MsRcom  and  Saub» 

3. 
P.U.R.1916B. 
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STOCKHOLDERS— «m«ii««A 

Protection  of,  upon  authoriidng  consolidation,  Bee  Ck>NSOLiDATioif, 
Mbrobb  aot)  Sale,  4. 

Duty  of  Indiana  Commission  to  determine  value  of  stock  and 
to  direct  payment  to  nonconsenting  stockholders,  see  Consoli- 
dation, Mebgeb  and  Saub,  11. 

Special  telephone  rates  to  stockholder  subscribers,  as  discrimi- 
nation, see  DlSCBIHINATIOIT,  0. 

STOPS. 

See  Stations  and  Stops. 

STRAIGHT  UME. 

Method  of  estimating  depreciation  of  electric  utility,  see  Dkpbb- 

OIATION)  0. 

STREET  RAII.WAYS. 

Basis  of  apportioning  cost  of  reconstructing  bridge  used  by  street 

railway,  see  Appobiionment,  13,  14. 
Operation    of    automobile    line    along    street    railway    route,    see 

AUTOMOBILSS,  2-5. 
Power   of   Xllinois    Commission   to   order    free   transportation    of 

mail  carriers,  see  Commissions,  6. 
Kates  for  service,  see  Rates  generally  and  particularly  4,  5,  47. 
Power  of  Commission  to  reduce  fares  for  school  children  below 

statutory  rate,  see  Rates,  4. 
Power   of   Commission    to   prevent   discontinuance   of    sale   of   6 

tickets  for  25  cents  where  franchise  provides  for  5  cent  fare, 

see  Rates,  5. 
Return  for  street  railways,  see  Retubn  generally  and  particularly, 

33. 
Discontinuance  of  winter  service,  see  Sebvige,  31,  32. 

STREETS. 

See  Highways  and  Stbeets. 

SUBSCRIBERS. 

See  Consumebs  and  Patbons. 

SUFFIOIEH OY  OF  EVIBEIf OE. 

See  EviDENCB. 

SUHBAT. 

Reduced  rates  to  Sunday  users  of  electricity,  see  Dfi9<miMiNATioir, 

7. 
Effect  of  custom  to  observe  Monday  when  holiday  falls  on  Sun- 
day to  excuse  carrier  from  forwarding  shipment  <m  Monday, 
see  Sebviob,  17. 
P.U.R.1916B. 
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STTPEBINTEllDZSirOE. 

Consideration  of,  in  fixing  overhead  expentee,  aee  Valuatioic,  32,  33. 

SUSPENSION. 

Policy  of  Arizona  Commission  to  suspend  operation  of  order 
pending  appeal  to  courts,  see  Appeal  and  Review,  8. 

SWITCHES. 

Fact  that  passengers  cross  switch  in  reaching  station  as  grounds 
for  abolishing,  see  Cbossinos,  2. 

TAXES. 

Consideration  of,  in  apportioning  cost  of  producing  and  trans- 
mitting electricity,  see  AppoRTioirBiSNT,  2. 

Consideration  of  taxes  for  money  on  hand  before  distribution  to 
creditors  in  estimating  operating  expenses,  see  Retubn,  26. 

Taxation  value  as  measure  in  valuation  proceedings,  see  Valu- 
ation, 20. 

TAXIOABS. 

Taxicabs  not  operating  over  specific  routes  under  schedule  as  pub- 
lic utility,  see  Public  Utilities,  2. 

TELEPHONES. 

Necessity  of  apportioning  value  of  city,  rural,  and  toll  telephone 
plants  and  cost  of  each  class  of  service  in  fixing  rates,  see 
Apportionment,  10. 

Basis  of  apportioning  cost  of  moving  pole  line  away  from  rail- 
road track,  see  Appobtionment,  12. 

Apportionment  of  cost  of  physical  connection  and  subsequent 
maintenance,  see  Apportionment,  15. 

Apportionment  of  toll  charges,  see  Apportionment,  16. 

Powers  and  duties  of  Kansas  Commission  in  approving  lease  of 
a  telephone  plant,  see  Cons(».idation,  Merger  and  Sale,  10. 

Discrimination  in  rates,  see  Discrimination  generally  and  particu- 
larly, 4,  .9,  24. 

Different  rates  for  different  communities  as  illegal  discrimination, 
see  Discrimination,  4,  24. 

Discrimination  by  ref^aal  of  physical  eonaectiim,  see  DisoBDiXNA- 
TION,   31. 

Necessity  that  rule  requiring  payment  of  telephone  rental  in  ad- 
vance apply  to  all  subscribers,  see  Discrimination,  33. 

Acceptance  of  municipal  franchise  as  estoppel  from  asserting  statu- 
tory rights  to  use  streets,  see  Estoppel,  1. 

Franchise  for  operation  of  telephone  system,  see  Franchises,  8,  9. 

Toll  charges  upon  compelling  physical  connection,  see  Intercor- 
porate Relation,  2. 

Admission  of  competition  into  occupied  territory,  see  Monopoly 
and  Competition,  2-5,  7-10,  12. 
P.UJR.1916B.  76 
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TELEPHONES— conimwed. 

Power  of  city  to  require  telephone  company  using  streets  to  ob- 
tain municipal  franchise,  see  Municipalities,  1,  2. 

Bight  to  require  payment  of  rental  in  advance,  see  Patmjbnt,  3. 

Rates  for  telephone  service,  see'EAXSis  generally  and  particularly, 
1,  '6,  14,  48,  49. 

Power  of  city  to  fix  telephone  rates,  see  Rates,  7. 

Right  to  reduce  rates  to^meet  competition,  see  Rates,  14. 

Return  for  telephone  company,  see  Retubn  generally  and  particu- 
larly, 13,  34,  35. 

Permitting  subscribers  to  make  repairs  and  replacements  and 
deduct  cost  from  rental,  see  Sebvice,  1. 

Power  of  Commission  to  compel  railroad  to  install  telephone 
service  in  stations,  see  Service,  4. 

Jurisdiction  of  Commission  over  dispute  as  to  nimiber  of  mes- 
sages sent  from  subscriber's  telephone,  see  Service,  5. 

Service  by  telephone  utilities,  see  Service  generally  and  particu- 
larly, 3S-37. 

1.  It  is  the  policy  of  the  North  Dakota  Commission  to  encourage 
the  development  of  the  telephone  industry  in  villages  and  o^ties  upon  a 
rental  rather  than  a  mutual  basis.    Re  Wilcox  (N.  D.)   79. 

2.  A  certificate  of  convenience  and  necessity  may  be  granted  to  a 
rural  telephone  company  to  operate  an  exchange  in  a  village  for  switch- 
ing service,  although  an  existing  exchange  has  ample  facilities  there- 
for, where  the  rural  lines  were  in  operation  before  the  Commission 
was  created,  and  where  the  public  and  the  existing  utility  can  be  pro- 
tected by  requiring  physical  connection  between  the  exchanges  and  pro- 
hibiting the  rural  company  from  furnishing  service  to  anyone  in  terri- 
tory served  exclusively  by  the  other.    Re  Perry  Teleph.  Co.   (111.)  313. 

TENANT. 

Right  of  water  utility  to  refuse  service  to  tenant  because  of  own- 
er's unpaid  water  bill,  see  Patmbnt,  8. 

TERBITOItY« 

Admission  of  competition  into  occupied  territory^  see  Monopoly 
AND  Competition,  2*11. 

THROU0H  BOUTB  AHB  JOINT  RATE. 

For  transportation  of  coal,  see  Rates,  37. 

TICKBTSi 

Power  of  ComimimAou  to  prev^t  electric  railways  from  discon- 
tinuing sale  of  6  tickets  for  26  c^its  where  franokise  pro- 
vides lor  5  cent  fare,  see  Ratis,  5. 

TIME. 

For  filing  aj^peal  boad,  see  Appeal  and  Review,  6. 
See  also  Limitation  of  Actions. 
P.U.R.1916B. 
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Apportionment  of,  between  telephone  oompanies,  flee  Afpcation- 

MENT,   16. 
Discrimination    in   toll   charges   for   moaogya   between    adjcBWi^ 

cities,  see  Discrimination,  24. 
Toll  charges  upon  compelling  physical  connection,  see  Intebcob- 

POBATE  Relation,  2. 

TOOLS. 

Depreciation  of,  see  Depbeciation,  13. 

TOBNADOE8. 

Right  of  utility  to  return  to  provide  surplui  afl  proteotion  against, 
see  Retubn,  23, 

TBACKAOE  OOMMEOTIOHS. 

Review  of  findings  of  Commisaion  in  proceedings  for  compulsory 
trackage  connection  between  railroads,  see  Appeal  and  Re- 
view, 2. 

Order  requiring  interchange  track  connections  between  railroads 
as  denial  of  due  process,  sea  Constitutional  Law,  7. 

TBACKS. 

Necessity  of  certificate  of  convenience  for  construction  of  spur 
track  by  intern  r ban  railway  ii&  city,  see  Csbtificatb  of  Con- 
venience AND  Necesuty,  3, 

Order  requiring  interchange  track  connections  between  railroads 
as  denial  of  due  pro<5e8s,  see  Constitutional  Law,  7. 

Collateral  attacks  upon  right  to  maintain  switch  track  construct- 
ed under  municipal  authority,  see  Pbocedube,  1. 

Duty  of  railroad  to  construct  spur  track  to  accommodate  wheat 
growers  in  tributary  territory,  see  Sebvice,  19. 

TRADE  OENTERS. 

Duty  of  telephone  to  make  noncompensatory  extensions  to  locali- 
ties having  no  means  of  communicating  with  trade  centers, 
see  Sebvice,  34. 

TRAI1I8. 

Stopping  of  interstate  trains,  see  Sebviob,  30. 

TRAMSPORTATIOM  STSTEM. 

Apportioning  value  of  transportation  system  of  natural  gas  com- 
pany in  two  states,  see  Appobtionment,  SK 

UNOOLIXOTEB  BULS. 

Amount  allowed  for,  see  Payment,  |. 

UHBEBGROUHD  OOMBUIT8. 

See   WlBES    AND    CABLEa 

P.U.RJ916B. 
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UNIFOBM  CLASSIFIOATIOir  OF  AOOOlTNTflL 

See  AcoouNTiiTO. 

UHUSKO  PBOPERTT. 

See  Pbopebtt  not  in  Usb. 

imiJTIES. 

See  Public  Utilitibs. 

VALUATION. 

/.  In  general,  1—4. 
II.  DefinitUma,  6^9. 

III.  Jurisdiction,  powers,  and  duHea  of  Commission,  10. 
TV.  Ascertainment  of  value  or  cost,  ll-v97« 
a.  Of  value,  11^20. 

1.  In  general,  11^15. 

2.  Reproduction  cost  as  measure,  16-^18. 

3.  Boole  value  as  measure,  19. 

4.  Taxation  value  as  measure,  20. 
t.  Of  original  cost,  21,  22. 

o.  Of  reproduction  cost,  23,  24. 

d.  Of  reproduction  cost  less  depredation,  2S'-27. 

y.  Nonphysical  elements  tending  to  increase  value,  28'^Om 
a.  In  general,  28-^0. 
h.  Overhe<id  expenses,  31'-'48. 

1.  In  general,  31-^4, 

2.  Contingencies,  36. 

3.  Interest  during  construction,  3&-39. 

4.  Cost  of  financing,  40. 

5.  Promotion  expenses,  41. 

6.  Percentages  allowed  for  overhead  expenses,  42^ 

48. 

e.  Pavement  over  mains,  49,  60. 

VI.  Valuation  of  particular  hinds  of  titngilkle  property,  51—^3. 
a.  Contributed  property,  61,  62. 
"b.  Property  not  used  or  useful  in  public  service,  63^-60. 

1.  Superseded  or  obsolescent  property,  5^—57. 

2.  Investment  in  excess  of  present  needs,  68,  69. 

3.  Property  used  to  attract  business,  60* 
e.  Property  not  owned  by  utility,  4fl,  62. 

d.  Property  used  in  emergencies,  63. 

e.  Lands,  64^67. 

f.  Buildings,  68, 

g.  Percolating  water,   69. 
K.  Stock  and  bonds,  70. 

i.  Working  capital,  71—^3. 

1.  In  general,  7  J— 77. 

2,  Am€punts  allowed,  78'^3. 
P.U.R.1916B. 
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Til:  TaluaUon  o/  partUndar  Mitd^  of  HUumgihle  properiy,  ^4— 
lOS. 
a,  Ooi$tg  value,  84t^l01, 

1,  AUewance  of,  in  general,  84t'^0» 

2,  Haw  determined,  91^101. 

(a)  In  general,  gi,  92. 

(b)  Eariy  losses,  98^101, 
h.  Good  UfiU,  102, 

o.  Leases  and  leaseholda,  103,  104» 

d.  Easements,  105. 

e.  Water  rights,  lOO^lOS. 

I.  In  general. 

1.  Rates  may  be  investigated  without  a  physieal  vabiaiion  of  a 
plant  operated  without  profit,  since  the  only  object  of  a  valuation  is  to 
determine  whether  profits  are  excessive.  Philipsburg  v.  Montana  Pow- 
er  Co.  (Mont.)  377. 

2.  In  valuing  the  electrical  property  of  a  utility  purchasing  its 
current,  the  reasonable  value  of  its  steam-generating  station  reserve 
equipment  was  included  although  allowance  was  also  made  for  the  pur- 
chased current  transmission  line,  and  one  system  was  somewhat  a  need- 
less  duplication  of  the  other.  Belleville  v.  St.  Clair  County  Gas  &  E. 
Co.  (111.)  24. 

3.  A  utility  may  capitalize  the  amount  of  a  depreciation  fund  in< 
vested  in  the  plant,  when  it  desires  to  use  the  fund  for  replacements. 
Re  Exeter  &  H.  Electric  Co.  (N.  H.)  69. 

4.  The  amount  of  a  depreciation  fund  invested  by  a  utility  in  ex- 
tensions, additions,  and  improvements  was  deducted  from  the  total 
amount  expended  for  such  purpose  in  authorizing  an  issue  of  securities 
to  pay  the  indebtedness  incurred.  Re  Exeter  &  H.  Electric  Co.  (N,  H.) 
60. 

II.  Definitions. 

5.  Original  cost  of  a  railroad,  in  a  valuation  for  general  purposes, 
is  the  original  book  cost, — the  expenditures  chargeable  to  capital  account 
in  accordance  with  the  Interstate  Commerce  Commission's  classification 
for  steam  roads,  in  cash  or  its  equivalent  in  terms  of  cash,  by  the  utility 
for  its  operative  property  in  the  state,  as  of  the  date  of  the  valuation. 
Re  Central  P.  R.  Co.  (Cal.)  845. 

6.  Reproduction  cost  of  a  railroad,  in  a  valuation  for  general  pur* 
poses,  is  the  estimated  cost  in  cash  of  reproducing  in  the  condition,  new 
or  secondhand,  in  which  it  was  acquired,  the  physical  property  of  the 
utility  in  the  state,  as  of  the  date  of  the  valuation;  plus  the  value  of 
all  operative  lands,  based  on  the  market  value  of  adjacent  and  similar 
lands,  the  actual  or  estimated  cost  of  acquiring  franchises,  and  the  esti- 
mated cost  <^  overhead  expenditures  for  engineering,  law,  interest,  and 
other  similar  items.  Re  Central  P.  R.  Co.  (Cal.)  845. 
P.U.R.1916B. 
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7.  Reproduction  cost  of  a  railroad  lees  depreeiation,  in  a  valulttioB 
for  general  purposee,  is  the  reproduction  cost  less  the  diminution  in  the 
yalue  of  the  physical  elements  of  the  property,  doe  to  uae,  age,  obso^ 
lescence,  inadequacy,  or  other  causes,  plus  the  increase  in  value  of  physi- 
cal  elements  due  to  age  or  other  causes.  Re  Central  P.  R.  Co.  (Cal.) 
845. 

8.  Salvage  value  is  the  worth  of  property  that  is  no  longer  serv- 
iceable as  part  of  a  plant  but  which  has  a  usable  value  in  excess  of 
scrap  value.    Peck  v.  Indianapolia  Light  A.  Heat  Co.  (Ind.)  445. 

9.  Scrap  value  of  property  is  the  market  value  of  junk  over  and 
above  the  cost  of  removal  and  transportation  to  the  market,  or  what  a 
purchaser  will  pay  for  the  property  on  its  disintegrated  condition.  Peck 
V.  Indianapolis  Light  &  Heat  Co.  (Ind.)  445. 

///.  Jurisdiction,  potoers,  and  duties  of  Commission. 

Duty  of  Indiana  Commission  upon  authorizing  sale  of  public  utility  to 
value  stock  of  selling  property,  see  Consolidation,  Meboeb  and 
Sale,  11. 

10.  The  Indiana  Commission  is  not  required  to  make  a  physical 
valuation  of  properties  for  security  issue  purposes,  by  the  general  pro- 
vision of  the  Public  Service  law  that  it  shall  value  all  the  property  of 
every  public  utility.    Re  Northern  Indiana  Gas  &  E.  Co.  (Ind.)  752. 

/F«  Ascertainment  of  value  or  cost, 

a.  Of  value. 

1.  In  general, 

11.  In  determining  the  present  value  of  property  for  rate  making, 
consideration  was  given  to  the  original  cost,  the  cost  of  reproduction 
less  depreciation,  the  assessed  value,  and  the  value  of  outstanding  stocks 
and  bonds.     Peck  v.  Indianapolis  Light  &  Heat  Co.  (Ind.)  445. 

12.  In  determining  the  fair  value  of  property  for  rate  making,  con- 
sideration was  given  to  the  cost  of  reproduction  less  depreciation,  the 
original  cost  plus  additions  and  betterments,  the  value  of  the  stocks 
and  bonds,  the  earnings,  and  the  history  of  the  plant,  including  its  suc- 
cesses and  failures,  its  profits  and  losses,  and  whether  it  has  a  monopoly 
or  has  competition.    Peck  v.  Indianapolis  Light  &  Heat  Co.  (Ind.)  445. 

13.  The  Illinois  Commission  in  ascertaining  the  fair  value  of  the 
property  of  a  gas  utility  for  rate  making  considered  the  cost  to  repro- 
duce, the  original  costs,  the  investment,  the  present  value,  including 
preliminary  costs,  engineering,  and  supervision,  interest,  insurance, 
organization,  legal  expenses  during  construction,  contingencies,  working 
capital,  and  the  fact  that  the  plant  was  a  going  concern  in  successful 
operation.     Belleville  v.  St.  Clair  County  Qae  &  E.  Co.  (HI.)  24. 

14.  In  a  valuation  of  utility  properties  fu^  security  issue  purposes, 
the  actual  cost  not  being  ascertainable,  contiderati<m  vaa  given  to  an 
P.U.R.1916B. 
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Mtinuite  made  from  an  inve&tory  fumiBhed  by  the  oompanies,  to  calou* 
lations  made  from  approved  unit  ooets,  to  the  actual  inTestment  as  it 
oould  best  be  obtained,  to  the  earning  power,  and  to  the  fact  that  in- 
telligent business  men  were  willing  to  pay  the  prioe  offered  for  the 
properties.    Be  Northern  Indiana  Gas  &  E.  Co.  (Ind.)  762. 

15.  The  increased  cost  of  inunediate  construction  of  an  electric 
transmission  line  during  the  winter  months  rather  than  the  cost  iuid» 
average  normal  conditions  should  be  allowed  in  a  security  issue  valua- 
tion  where  it  appears  that  the  utility  exercised  reasonable  business  judg- 
ment in  expending  more  money  for  immediate  construction  to  secure 
immediate  earnings  and  to  be  the  first  to  deliver  current  into  a  field 
where  there  was  threatened  competition.  Re  Omaha  &  L.  R.  &  Light 
Co.  (Neb.)  564. 

2.  Reproduction  coat  as  measure. 

16.  The  reproduction  eost  new  cannot  be  taken  as  the  proper  and 
equitable  value  for  rate  making  on  the  theory  that  such  cost  is  the 
amount  which  would  necessarily  be  expended  by  a  utility  in  duplicat- 
ing its  plant,  and  that,  from  a  consumer's  point  of  view,  a  well  operated 
utility  is  delivering  100  per  cent  actual  service  and  is  hence  in  100  per 
cent  condition,  irrespective  of  actual  deterioration  of  the  physical 
plant.    Belleville  v.  St.  Clair  County  Gas  &  E.  Co.  (111.)  24. 

17.  The  cost  of  reproduction  less  depreciation  is  not  a  determination 
of  the  value  of  utility  property  in  rate  making,  but  is  merely  a  device  to 
aid  in  determining  the  fair  value.  Peck  v.  Indianapolis  Light  &  Heat 
Co.  (Ind.)  445. 

18.  The  cost  of  reproduction  less  depreciation  is  not  necessarily  the 
value  for  rate  making,  but  it  is  an  important  item  to  be  considered  in 
determining  the  reasonable  value.  Commercial  Club  y.  Terre  Haute 
Waterworks  Co.  (Ind.)  180. 

3.  BooTc  value  as  measure. 

19.  Great  weight  should  be  given  to  book  value  fat  a  rate  valuation, 
rather  than  to  a  theoretical  reproduction  value,  where  the  books  have 
been  carefully  kept  and  show  all  the  capital  expenditures.  Edwards  v. 
Glen  Teleph.  Co.  (N.  Y.)  940. 

4.  Taxation  value  as  measure, 

20.  Evidence  of  the  value  of  property  as  fixed  by  the  owner  for 
taxation  may  be  considered  in  a  valuation  for  rate  making,  but  is  not 
of  great  weight,  although  a  statute  provides  that  property  shall  be 
assessed  for  taxation  at  its  full  true  value.  Be  Northern  Indiana  QtSM 
k  E.  Co.  (Ind.)  752. 

b*  Of  original  cost. 

21.  Net  earnings  of  a  railroad  during  the  construction  period  should 
P.U.R.1916B. 
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be  credited  to  cost  in  finding  the  original  cost  for  general  purposes.    Re 

Central  P.  R.  Co.  (Gal.)  84ft. 

22.  In  finding  the  actual  cost  to  a  railroad  ci  hauling  construction 
men  and  material,  in  fixing  the  original  cost  for  general  purposes,  an 
allowance  of  5  and  7  mills  per  ton  mile,  for  hauling  materials,  respec- 
tively, in  level  and  moimtainous  territory,  and  of  1  cent  per  passenger 
mile  for  hauling  men,  was  held  adeqfuate.  Re  Central  P.  R.  Co.  (Cal.) 
846. 

o.  Of  reproducU&n  cosi. 

23.  The  base  of  the  reproduction  cost  of  transporting  men  and  ma- 
terial for  railroad  construction  is  the  market  price  f .  o.  b.  point  of  ori- 
gin plus  cost  of  transportation,  without  profit^  to  destination.  Re 
Central  P.  R.  Co.  (CaL)  846. 

24.  Present-day  wages  cannot  be  used  in  fixing  the  cost  to  reproduce 
property  that  was  built  by  dieap  convict  labor.  Monahan  v.  Pacific 
Gas  &  £.  Co.   (Cal.)   609. 

d.  Of  reproduction  cott  less  depreoiaUotu 

25.  The  theory  of  the  cost  of  reproduction  less  depreciation  is  not 
reasonably  applied  by  determining  the  value  of  every  possible  element 
entering  into  construction  cost  of  each  particular  item,  and  then  adding 
an  arbitrary  percentage  to  cover  contingencies.  Peck  v.  Indianapolis 
Light  &  Heat  Co.  (Ind.)  446. 

26.  The  cost  of  reproduction  less  depreciation  of  utility  property 
should  be  estimated  as  a  reasonably  prudent  and  careful  contractor 
would  make  an  estimate  with  the  view  of  reproduction  under  the  physi- 
cal conditions  existing  when  the  property  was  first  constructed  and 
under  present  prices  for  material  and  labor,  without  minutiae  of  detail. 
Peck  V.  Indianapolis  Light  &  Heat  Co.  (Ind.)   445. 

27.  Depreciation  cannot  be  disregarded  in  ascertaining  the  repro- 
duction cost  of  a  railroad  less  depreciation,  on  the  theory  that  in  fact 
no  depreciation  has  taken  place,  since  there  is  always  physical  depre- 
ciation, although  there  may  be  no  functional  depreciation.  Re  Centra] 
P.  R.  Co.  (Cal.)  845. 

F.  Nonphysical  elements  tending  to  increase  value* 

a.  In  general. 

28.  The  cost  of  installing  water  meters  paid  for  by  the  company  in 
water  allowance  to  consumers  is  a  part  of  the  cost  of  the  plant  for 
municipal  purchase.  Bremerton  v.  Bremerton  Water  k  Power  Co. 
(Wash.)   120. 

29.  The  cost  of  lowering  water  mains  upon  the  change  of  the  street 
grade  is  a  part  of  the  actual  cost  of  the  plant  for  municipal  purchase, 
notwithstanding  a  franchise  stipulation  requiring  such  changes  to  be 
made  at  the  company's  expense.  Bremerton  v.  Bremerton  Water  & 
Power  Co.  (Wash.)  120. 

P.U.R.1916B. 
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80.  No  saiM  in  taeeaa  of  the  actual  oost,  in  easb,  of  transportation 
of  men  and  material  for  constructing  a  railroad,  can  be  included  in  find- 
ing  the  original^  ooet  for  general  purposes.  Re  Central  P.  R.  Co.  (Cal.) 
846. 

h.  Overhead  ecpetisist* 

1.  In  general. 

31.  Certain  overhead  charges  representing  allowances  for  salaries  of 
officers  that  were  included  in  estimating  the  value  of  a  water  plant  upon 
a  former  sale  should  not  be  allowed  in  fixing  the  actual  cost  for  a 
municipal  purchase,  where  it  appears  that  the  former  purchaser  was 
interested  in  his  vendor,  who  was  engaged  in  building  other  plants,  and 
that  the  apportionment  of  this  overhead  charge  was  somewhat  specu- 
lative.    Bremerton  v.  Bremerton  Water  &  Power  Co.  (Wash.)  120. 

32.  An  allowance  for  engineering,  superintendence,  interest  during 
construction,  and  contingencies  was  included  in  fixing  the  reproduction 
cost  of  utility  property  less  depreciation,  on  the  theory  that  such  items 
represent  expenses  incurred  in  building,  and  not  on  the  theory  that 
they  are  intangibles.  Peck  v.  Indianapolis  Light  &  Heat  Co.  (Ind.) 
445. 

33.  Opinion  evidence  by  expert  engineers  on  the  cost  of  engineering, 
superintendence,  interest  during  construction,  and  contingencies  may  be 
considered  in  including  an  allowance  for  such  items  in  fixing  the  cost 
of  reproduction  of  a  plant,  less  depreciation,  keeping  in  mind  that  re- 
production value  is  but  one  of  several  elements  to  be  considered  in  a 
rate  valuation  and  giving  more  weight  to  utility  records.  Peck  v. 
Indianapolis  Light  k  Heat  Co.   (Ind.)  445. 

34.  Overhead  charges,  including  engineering,  taxes,  and  interest  dur- 
ing construction,  were  considered  in  a  rate  valuation  of  a  natural  gas 
system.    Landon  v.  Lawrence  (Kan.)  331. 

2>  Contingencies, 

See  also  supra,  32,  33. 

35.  An  allowance  of  13  per  cent  was  made  for  contingencies  in 
valuing  a  water  plant  for  rate  making  where  there  was  some  evidence 
that  tl^e  contingencies  were  significant.  Commercial  Club  v.  Terre  Haute 
Waterworks  Co.  (Ind.)   180. 

3.  Interest  during  construction* 

See  also  supra,  32-34. 

36.  Interest  during  construction  on  earnings,  and  the  owner's  per- 
sonal advances  used  for  constructing  additions,  should  be  added  to  the 
cost  of  a  water  plant  in  a  valuation  for  municipal  purchase.  Bremer- 
ton V.  Bremerton  Water  &  Power  Co.   (Wash.)  120. 

37.  Interest  on  the  investment  in  a  railroad  during  construction  was 
P.U.RJ916B. 
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allowed  at  the  rate  of  0  per  cent  per  annum,  in  finding  tbe  erif^nal  eost 

for  general  purposes.    He  Central  P.  R.  Co.  (Cal.)  845. 

38.  An  allowance  of  only  1  per  cent  lor  interest  d«n^g  etmstniotiim 
was  made  in  an  electric  rate  valuation,  it  appearing  that  the  property 
had  almost  entirely  been  installed  during' operation,  that  the  unit  costs 
were  based  upon  actual  costs,  that  the  construction  period  was  short, 
and  that  the  Commission  was  allowing  interest  on  average  additions 
and  betterments  for  the  year  and  on  matel'ial  and  supplies.  Monahan 
V.  Pacific  Gas  &  E.  Co.  (Cal.)  609. 

39.  A  utility  is  not  entitled  to  capitalize  interest  for  the  full  period 
of  construction,  in  a  security  issue  valuation,  where  it  has  been  per- 
mitted  to  capitalize  extra  construction  expense  made  for  the  purpose 
of  securing  immediate  revenue.  Re  Omaha  &  L.  R.  &  Light  Co.  (Neb.) 
564. 

4.  Cost  of  financing. 

40.  Fifteen  per  cent  of  the  eost  of  property  was  allowed  for  the  cost 
of  financing  an  electric  utility  in  a  security  issue  valuation.  Re  Omaha 
A  L.  R.  &  Light  Co.  (Neb.)  564. 

5.  Promotion  expenses, 

41.  In  a  rate  valuation  no  promotion  and  organization  expense  will 
be  allowed  to  a  utility  where  it  is  not  shown  that  the  promoter's  serv- 
ices were  of  any  value  to  it.    Edwards  v.  Glen  Teleph.  Co.  (N.  Y.)  940. 

6.  Percentages  aJlowed  for  overhead  expenses. 

42.  In  finding  the  reproduction  cost  of  a  railroad  for  general  pur- 
poses, 6  per  cent  was  included  for  law  expenses;  6^  per  cent  for  interest 
during  construction,  based  on  the  full  amount  of  interest  for  one  half 
the  construction  period;  and  one  half  of  1  per  cent  for  other  expenses, 
which  include  insurance,  taxes,  general  office  expenses,  etc.  Re  Central 
P.  R.  Co.  (Cal.)  846. 

43.  An  allowance  of  13  per  cent  for  engineerij^g,  superintendence,  in- 
terest during  construction,  and  contingencies  was  included  in  fixing  the 
reproduction  cost  of  an  electrical  plant  less  depreciation.  Peck  v.  In- 
dianapolis Light  &  Heat  Co.  (Ind.)  445. 

44.  In  valuing  the  property  of  an  electric  utility,  a  blanket  allow- 
ance of  14.9  per  cent  was  made  to  cover  overhead  charges,  including 
engineering  and  architecture,  general  supervision,  interest  during  con- 
struction, insurance,  organization,  legal  expenses,  taxes,  and  contin- 
gencies, where  the  method  of  the  Commission's  engineering  staff  in 
determining  such  percentage  and  the  amount  was  not  rebutted  or  ques- 
tioned by  the  utility.  Belleville  v.  St.  Qair  County  Gas  &  E.  Co.  (III.) 
24. 

45.  An  allowance  of  15  per  cent  was  held  suffici^it  in  a  rate  valua- 
tion to  cover  engineering,  errors  and  omissions,  contingendea,  and  inter- 
est during  construction,  considering  the  piecemeal  manner  of  oonstmc- 
tion;  and  an  allowance  of  2i  per  cent  upon  bare  structural  cost  was 
P.U.R.1916B. 
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made  to  oover  organi^Mion  eipeiuies  ib  addition  to  an  estimated  eon- 
tractor's  profit.    Re  Trenton  &  M.  C.  Traction  Corp.  (N.  J.)  232. 

46.  An  allowance  of  16  per  eent  for  engineering,  superintendence 
during  construction^  and  other  like  items  and  inventories,  excluding 
working  capital,  was  included  in  the  physical  value  of  an  electric  plant 
Moore  v.  Merchants  Heat  &  Light  Co.  (Ind.)  499. 

47.  In  the  valuation  of  a  water  property  for  rate  making,  allow- 
anees  for  overhead  of  15  per  cent  for  pipe  lines,  16  per  cent  for  wells, 
machinery,  etc.,  12  per  cent  for  buildings  and  reservoirs,  and  10  per 
cent  for  such  items  as  services  and  meters,  were  held  reasonable.  Re 
San  Gabriel  Valley  Water  Co.  (Cal.)  895. 

48.  An  allowance  for  overhead  charges  of  20  per  cent  for  one  year's 
construction,  29^  per  cent  for  two-year  construction,  and  27  per  cent 
for  three-year  construction,  was  held  not  excessive  in  fixing  the  repro- 
duction cost  of  hydroelectric  steam  and  transmission  construction,  the 
unit  costs  not  having  included  any  item  for  contingencies  or  omissions, 
or  for  portions  of  engineering  and  superintendence.  Monahan  v.  Pacif- 
ic Gas  it  £.  Co.  (Cal.)  609. 

o.  Pavement  over  tnuina. 

49.  Allowance  for  pavement  over  mains,  in  a  rate  valuation,  should 
include  only  the  value  of  the  pavement  laid  by  the  utility.  Commercial 
0\vb  V.  Terre  Haute  Waterworks  Co.  (Ind.)  180. 

50.  An  allowance  for  paving  actually  cut  was  included  in  fixing  the 
reproduction  cost  of  electrical  property,  less  depreciation.  Feck  v.  In- 
dianapolis Light  ^  Heat  Co.  (Ind.)  445. 

VI»  Valuation  of  particular  Uinds  of  tangible  property^ 

a.  Contributed  property. 

51.  The  full  value  of  donated  lands  was  included  in  finding  the  re- 
production cost  of  a  railroad  for  general  purposes.  Re  Central  P.  R. 
Co.  (Cal.)  845. 

52.  A  water  company  is  entitled  to  a  fair  return  on  the  fair  value 
of  donated  water  pipes;  but  their  use  value  is  not  measured  by  their 
cost.    Re  San  Gabriel  Valley  Water  Co.  (Cal.)  895. 

b.  Property  not  used  or  useful  in  public  sei*vice. 

1.  Superseded  or  obsolescent  property. 

See  also  supra,  2. 

53.  The  Investment  in  abandoned  and  useless  wells  and  in  an  Infil- 
tration gallery,  in  an  unsuccessful  attempt  to  obtain  a  proper  water 
supply,  cannot  be  considered  in  a  water  rate  valuation,  where  the  statute 
provides  for  the  valuation  of  merely  the  property  used  and  useful  in  the 
public  service.  Smith  v.  City  Water  Co.  (Wis.)  1068. 
P.U.R.1916B. 
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54.  The  value  of  mlscellaneons  switdi  board  and  plant  equipment, 
including  an  unused  motor-generator  set  and  two  switch-board  panda, 
was  included  in  the  valuation  of  the  nonoperating  property  of  an  elec- 
tric utility  for  rate  making.  Belleville  v.  St.  Clair  CJounty  (Jas  k  E. 
Co.  (111.)  24. 

55.  No  allowance  will  be  made  in  a  rate  valuation  for  an  invest- 
ment in  coal  lands  that  are  neither  used  nor  useful  in  producing  heat, 
light,  or  power;  nor  for  properly  that  will  cease  to  be  used  or  useful 
upon  a  municipal  lighting  contract  being  transferred  to  another.  Peck 
V.  Indianapolis  Light  &  Heat  Co.  (Ind.)  445. 

56.  No  allowance  should  be  made  in  a  rate  valuation,  for  the  value 
of  a  pump  that  is  not  in  operating  condition  and  is  of  no  practical  use 
to  a  water  company.  Commercial  Club  v.  Terre  Haute  Waterworks  Co. 
(Ind.)  180. 

57.  Telephcme  rates  will  not  be  permitted  to  be  increased  upon  the 
basis  of  mere  estimates  and  conjectures  of  the  value  of  telephone  plants 
in  process  of  consolidaticm,  and  permanent  rates  will  therefore  not  be 
fixed  until  the  amount  of  property  discarded  and  new  equipment  and 
labor  necessary  is  ascertained  by  the  actual  consolidation.  Re  North- 
east Kansas  Teleph.  Co.  (Kan.)  925. 

2,  Investment  in  excess  of  present  needs. 

68.  Rates  cannot  be  fixed  in  newly  settled  territory  upon  the  full 
valuation  for  a  plant  built  in  anticipation  of  future  demand,  but  an 
allowance  for  development  cost  may  be  made  in  the  future.  Public 
Service  Commission  v.  Pacific  Power  &  Light  Co.  (Wash.)  86. 

59.  Hie  value  of  nonoperative  proposed  reservoir  sites,  timber  lands, 
and  excessive  right  of  way  purchases  should  be  deducted  from  the  oper- 
ative property  of  a  hydroelectric  utility  in  a  rate  valuation.  Monahan 
V.  Pacific  Gas  &  E.  Co.  (CaL)  609. 

a.  Property  used  to  ccttract  Jmsiness, 

60.  The  value  of  land  partly  rented  and  used  for  resort  purposes 
should  not  be  considered  in  a  rate  valuation  of  electric  railway  prop- 
erty.   Re  Trenton  &  M.  C.  Traction  Corp.  (N.  J.)  232. 

c.  Property  not  oumed  hy  utility, 

61.  Service  connections  paid  for  and  owned  by  the  consxmier  should 
not  be  included  in  the  inventory  of  a  water  company's  property  for  rate 
making.    Re  San  Gabriel  Valley  Water  Co.  (Cal.)  895. 

62.  The  value  of  service  connections  paid  for  by  the  consumers  should 
not  be  included  in  the  valuation  for  rate  making,  especially  where  it  is 
agreed  that  the  connections  shall  be  the  property  of  the  consumM*.  Com- 
mercial Club  V.  Terre  Haute  Waterworks  Co.    (Ind.)    180. 

d.  Property  used  in  emergencies. 

63.  An  allowance  should  be  made  in  a  rate  valuation  for  tbe  Ytlna 
P.UJ1.1916B. 
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of  pumps  that  would  be  of  use  to  a  water  company  on  special  occasions 
that  might  reasonably  be  anticipated.  Commercial  Club  y.  Terre  Haute 
Waterworks  Co.  (Ind.)  180. 

e.  Lands, 

64.  In  fixing  the  value  of  land  in  rate  making,  a  witness  cannot  con- 
sider the  character  and  personality  of  the  seller  or  an  amount  that  the 
owner  may  try  to  obtain  in  excess  of  the  fair  market  value.  Monahan 
V.  Pacific  Gas  &  E.  Co.  (Cal.)  609. 

65.  Greater  weight  should  be  given  to  testimony  concerning  the 
value  of  land  and  the  nature  of  ihe  soil,  by  witnesses  residing  in  the 
community,  than  to  that  of  nonresident  experts,  including  the  Commis- 
sion's staff,  since  the  value  of  real  estate  is  governed  largely  by  condi- 
tions peculiar  to  each  community  which  none  but  residents  can  fully 
understand.  Commercial  Club  v.  Terre  Haute  Waterworks  Co.  (Ind.) 
180. 

66.  The  estimate  of  the  value  of  a  water  company's  land  for  rate 
making  should  not  be  based  solely  on  its  use  for  residential  purposes, 
since  its  value  for  all  the  uses  to  which  it  may  be  put,  including  its 
value  for  water  producing,  should  be  considered.  Be  San  Gabriel  Val- 
ley Water  Co.  (Cal.)  895. 

67.  The  reproduction  coat  of  a  railroad  right  of  way  and  operative 
lands  was  a«oertained  for  general  purposes  on  the  basis  of  the  average 
market  value  of  adjoining  lands  without  the  addition  of  any  multiple 
for  special  value  as  railroad  land,  or  allowance  for  interest  or  other 
arbitrary  overhead  expense.    Re  Central  P.  R.  Co.  (Cal.)  845. 

/.  Buildings, 

68.  The  proper  value  to  be  placed  on  an  old  building  that  Is  useful 
to  a  utility  in  a  valuation  for  rate  making  is  the  value  of  the  use, 
rather  than  the  present  value  or  the  cost  of  a  new  building.  Com- 
mercial Club  V.  Terre  Haute  Waterworks  Co.   (Ind.)   180. 

g.  Percolating  water, 

69.  In  a  waterworks  rate  valuation  any  value  due  to  the  presence 
of  percolating  water  should  be  merged  with  the  value  of  the  land.  Re 
San  Gabriel  Valley  Water  Co.  (Cal.)  895. 

li.  Stock  and  hands. 

70.  Electric  light  and  power  stocks  that  will  yield  an  annual  net 
return  of  7  per  cent  on  their  par  value  will  be  valued  at  more  than 
par  in  considering  the  value  of  securities  in  a  rate  valuation.  Peck  v. 
Indianapolis  Light  &  Heat  Co.   (Ind.)   445. 

P.U.R.1916B. 


Digitized  by 


Google 


1214  INDEX. 

VALUATION— cowtinwccf. 

i.  Woriclng  i^pitdl. 

1,  In  general. 

71.  Working  capital  includes  material  and  supplies,  unsold  finished 
products,  and  bills  and  accounts  receivable  as  well  as  cash  on  hand. 
Peck  y.  Indianapolis  Light  &  Heat  Co.  (Ind.)  445. 

72.  Working  capital  does  not  include  reserves  for  accrued  interest, 
taxes,  dividends,  or  construction  capital.  Monahan  v.  Pacific  Gas  &  E. 
Co.    (Cal.)    609. 

73.  Working  capital  should  be  sufficiently  large  to  defray  current 
expenses  and  to  purchase  supplies  without  borrowing  or  anticipating 
revenues.     Peck  v.  Indianapolis  Light  &  Heat  Co.    (Ind.)   445. 

74.  The  working  capital  of  a  utility  should  represent  an  average  sum 
which  is  sufficient  and  ample  under  normal  conditions  to  meet  and  carry 
the  obligations  incurred  in  bills  payable  prior  to  a  reimbursement  ob- 
tained from  bills  receivable,  and  which  is  sufficient  under  abnormal 
conditions  to  provide  for  unexpected  and  emergency  expenditures. 
Belleville  v.  St.  Clair  County  Gas  &  E.  Co.  (111.)  24. 

75.  No  allowance  should  be  made  for  cash  as  working  capital  in 
fixing  the  reproduction  cost  of  a  utility,  unless  the  cash  is  on  hand 
and  available  for  use.  Peck  y.  Indianapolis  Light  k  Heat  (^.  (Ind.) 
445. 

76.  In  the  valuation  of  an  electric  plaat  for  rate  making  no  allow- 
ance was  naade  for  materials  and  supplies  carried  for  new  oonstruction, 
but  the  value  of  coal  and  other  station  supplies  was  ineluded,  owing 
to  their  small  magnitude  and  liquid  nature.  Belleyille  v.  St.  Clair 
County  Gas  &  E.  Co.   (111.)   24. 

77.  The  allowance  for  working  capital  to  cover  operating  expenses 
of  a  water  utility  was  fixed  by  taking  the  average  earnings  for  a  period 
of  time,  equal  to  the  period  from  the  beginning  of  operation  until  the 
receipt  of  the  first  revenues.  Conamercial  Club  v.  Terre  Haute  Water- 
works Co.    (Ind.)    180. 

2,  Amounts  allowed. 

78.  An  amount  equal  to  two  months'  operating  expenses  is  reason- 
able  working  capital  for  an  electric  utility.  Monahan  v.  Pacific  Ga»  & 
^.  Co.   (Cal.)   609. 

79.  Five  per  cent  of  the  cost  of  property  was  allowed  for  stores  and 
supplies  for  an  electric  utility  in  a  security  issue  valuation.  Re  Omaha 
&  L.  R.  &  Light  Co.    (Neb.)    564. 

80.  An  allowance  of  $125,000  for  working  capital,  exclusive  of  stores 
and  supplies,  was  made  for  an  electric  utility  whose  entire  reproduction 
cost  less  depreciation  was  fixed  at  $4,852,777.  Peck  v.  Indianapolis 
Light  &  Heat  Co.   (Ind.)   445. 

81.  An  allowance  of  $200,000  was  made  for  working  capital  of  a 
natural  gas  company  valued  at  $7,376,618.65.  Landon  v.  Lawrence 
(Kan.)   331. 

82.  An  allowance  of  $130,000  for  material  and  supplies  was  in- 
P.U.R.1916B. 
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eluded  in  fixing  the  reproductioo  cost  leas  depreciation  of  an  electrical 
utility  having  more  than  30,000  customers,  a  comparatively  large  com- 
mercial lighting,  and  a  comparatively  small  power  and  heat  business, 
annual  gross  earnings  of  nearly  $1,500,000,  and  whose  entire  property 
cost  $4,852,777  to  reproduce  less  depreciation.  Feck  v.  Indianapolis 
Light  &  Heat  Co.   (Ind.)   445. 

83.  In  valuing  the  property  of  an  electric  company,  an  allowance  of 
between  $5,000  and  $6,000  was  held  sufBcient  for  working  capital,  the 
fair  value  of  all  property  being  fixed  at  $350,000,  and  it  appearing 
that  consumers  paid  their  monthly  bills  prior  to  the  date  upon  which 
the  utility  is  required  to  pay  for  the  purchased  current.  Belleville 
V.  St.  Clair  County  Gas  &  E.  Co.   (111.)   24. 

Yll>  ValtULtion  of  particular  leinda  of  intangible  property. 

a.  Qoing  value, 

1,  Allotcance  of,  in  general. 

84.  The  fact  that  a  utility  is  a  live  and  going  concern  may  give  it 
a  going  value  for  rate  making  although  early  losses  have  been  re- 
couped.    Peck  V.  Indianapolis  Light  &>  Heat  Co.   (Ind.)    445. 

85.  The  sum  of  $400,000  was  allowed  for  going  value  of  an  electric 
utility  that  had  30,000  customers,  an  annual  gross  revenue  of  nearly 
$1,500,000,  had  paid  substantial  dividends  for  a  number  of  years,  and 
would  cost  $4,852,777  to  reproduce  less  depreciation,  exclusive  of  going 
value,  although  early  losses  had  been  recouped.  Peck  v.  Indianapolis 
Light  &  Heat  O.    (Ind.)    445. 

86.  An  allowance  should  be  made  for  "going  value'^  of  a  water 
plant  in  valuing  the  property  for  rate  making.  Commercial  Club  v. 
Terre  Haute  Waterworks  Co.   (Ind.)   180. 

87.  Tlie  fact  that  a  plant  with  a  developed  business  has  a  greater 
value  than  if  it  is  without  consumers  or  income,  and  that  such  develop- 
ment involves  time  and  deficits,  must  be  considered  in  a  rate  valuation. 
Smith  V.  City  Water  Co.  (WU.)  1068. 

88.  That  revenues  have  not  been  sufiScient  to  provide  for  depreciation 
should  be  considered  in  making  an  allowance  for  going  value  in  a  rate 
valuation.     Smith  v.  City  Water  Co.    (Wis.)    1068. 

89.  No  allowance  will  be  made  for  development  coat  in  a  rate  valu- 
ation because  of  deficiency  in  depreciation  reserve,  where  cash  and  stock 
dividends  were  in  excess  of  the  amount  of  a  proper  reserve,  it  being 
fair  for  the  stockholders,  rather  than  the  public,  to  provide  for  such 
deficiency.     Edwards  v.  Glen  Teleph.  Co.    (N.  Y.)    940. 

90.  That  a  natural  gas  company  has  been  in  the  hands  of  a  receiver 
for  over  three  years,  and  that  it  has  more  customers  than  it  can  prop- 
erly  serve,  were  considered  in  ascertaining  the  going  value  in  a  rate 
valuation.     Landon  v.  Lawrence   (Kan.)    381. 

P.U.R.1916B. 
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2*  Haw  determined* 

(a)  In  general. 

91.  Ooing  value  may  be  determined  by  the  sum  of  tbe  present  worth 
of  the  differences  between  the  probable  future  earnings  of  the  existing 
plant  and  an  imaginary  similar  plant  during  the  period  that  it  will  take 
the  imaginary  plant  to  develop  a  similar  business,  assuming  that  the 
operations  of  the  two  plants  will  not  be  competitive  and  that  the  future 
rates  of  the  existing  plant  will  be  adequate.  Smith  v.  City  Water  Co. 
(Wis.)    1068. 

92.  In  computing  going  value  by  determining  the  present  worths 
of  the  dififerences  between  the  probable  future  earnings  of  an  exist- 
ing water  plant  and  of  an  imaginary  similar  plant  during  the  develop- 
m^it  period  of  the  latter,  it  is  necessary  to  apportion  revenues  and 
expenses  between  municipal  and  private  service,  since  the  hypothetical 
plant  will  acquire  the  municipal  service  during  the  period  of  plant 
construction.     Smith  t.  City  Water  Co.   (Wis.)   1068. 

(h)   Early  losses. 

93.  A  deficit  during  construction  may  be  allowed  to  be  capitalized  in 
a  rate  valuation.     Edwards  v.  Glen  Teleph.  Co.    (N.  Y.)    940. 

94.  An  amount  in  excess  of  a  low  return  such  as  may  reasonably  be 
expected  during  a  utility's  development  period  need  not  necessarily  be 
allowed  to  be  capitalized  for  rate  making  on  the  theory  that  the  com- 
pany is  entitled  to  compensation  for  early  deficiencies,  since  protection 
against  absolute  loss  during  such  period  would  be  a  reasonable  guaranty. 
Edwards  v.  Glen  Teleph.  Co.   (N.  Y.)   940. 

95.  The  full  amount  of  deficiency  in  early  returns  of  a  telephone 
company  represented  by  depreciation  unprovided  for  should  not  be  al- 
lowed in  a  rate  valuation  where  the  company  would  have  earned  more 
than  6  per  cent  upon  the  investment  if  it  had  charged  adequate  rates 
and  had  instituted  proper  accounting  and  maintained  a  sufficient  de- 
preciation reserve,  instead  of  declaring  large  cash  and  stock  dividends, 
and  where  a  deficiency  was  claimed  from  sparsely,  as  well  as  densely, 
settled  territory.     Edwards  v.  Glen  Teleph.  Co.   (N.  Y.)   940. 

96.  In  determining  an  allowance  in  a  rate  valuation  for  deficiency 
in  early  returns,  consideration  may  be  given  to  excessive  returns  in 
later  years,  errors  in  rate  making,  investment  in  improductive  real  es- 
tate or  installation  of  facilities,  unprofitable  extensions  of  service,  in- 
experienced and  improvident  management,  errors  in  financing,  improper 
accounting,  and  payment  of  unwarranted  dividends  instead  of  setting  up 
necessary  reserves.     Edwards  v.  Glen  Teleph.  Co.    (N.  Y.)   940. 

97.  No  allowance  for  development  cost  or  past  inadequacy  of  return 
will  be  made  in  a  rate  valuation  where  no  proof  is  offered  of  either, 
and  where  full  consideration  has  been  given  to  the  fact  that  the  prop- 
erty valued  is  a  going  concern  in  successful  operation.  Re  Trenton  A 
M.  C.  Traction  Corp.    (N.  J.)   282. 

98.  No  allowance  can  be  made  for  going  value  where  tiiere  is  no 
P.U.R.1916B. 
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proof  as  to  the  cost  of  development  or  as  to  whether  the  rates  have  not 
already  compensated  for  early  losses.  Belleville  v.  St.  Clair  County 
Gas  &  £.  Co.   (111.)   24.  ^ 

09.  Going  value  cannot  be  determined  by  computing  an  income  on 
an  electric  plant  value  at  8  per  cent  per  annum,  adding  a  depreciation 
of  3  per  cent  per  anni^,  and  capitalizing  all  deficits  on  such  basis  in 
a  manner  that  compounds  them  from  year  to  year.  Moore  v.  Mer- 
chants Heat  &  Light  Co.    (Ind.)   499. 

100.  A  telephone  investment  was  fixed  for  rate  making  at  the  total 
of  an  accurate  book  value,  plus  a  deficit  during  construction  and  an  al* 
lowance  for  deficiency  in  depreciation  reserve  due  to  insujQScient  early 
return.    Edwards  v.  Glen  Teleph.  Co.   (N.  Y.)   940. 

101.  Going  value  is  to  be  determined  only  on  a  basis  of  offsetting 
annually  against  actual  gross  earnings  all  bona  fide  operating  expenses, 
including  repairs,  maintenance,  taxes^  reasonable  annual  depreciation 
charge,  and  a  fair  return  on  the  investment,  during  all  the  years  since 
the  inception  of  the  utility,  provided  the  project  is  properly  conceived 
and  an  undue  period  has  not  been  required  to  develop  the  business  on  a 
paying  basis,  the  amount  of  excess  of  annual  deficits  over  lurploses  at 
the  time  of  the  valuation  being  the  Agoing  value."  Belleville  v.  St. 
Clair  Counl^  Gas  &  K  Co.  (UL)  24. 

b.  C^ood  will, 

102.  No  allowance  will  be  made  for  good  will  in  valuing  the  property 
of  a  monopolistic  utility  for  rate  making.  Belleville  v.  St.  Clair 
County  Gas  &  E.  Co.  (111.)   24. 

c.  Leases  and  leaseholds. 

103.  In  valuing  natural  gas  leases  for  rate  making,  the 
utility  is  entitled  to  be  allowed,  at.  its  wells,  the  same  price  for  its  gas 
that  it  was  obliged  to  pay  other  producers  similarly  situated,  and  the 
mining  properties  should  be  credit(^  with  their  net  earnings.  Landon 
V.  Lawrence   (Kan.)   331. 

104.  Natural  gas  leaseholds  have  no  value  beyond  the  material  in 
wells  and  warehouses,  where  earnings  scarcely  exceed  expenses.  Landon 
v.  Lawrence   (Kan.)    331. 

d.  Easetnents, 

105.  An  allowance  was  made  for  tLe  value  of  an  easement  only,  in 
valuing  land  of  a  water  company  for  rate  making,  where  it  appeared 
the  company  bouglit  the  fee  to  secur?  an  casement  for  its  mains,  and 
not  for  use.  Commercial  Club  v.  Xene  Haute  Waterworks  Co.  (Ind.) 
180. 

e.  Water  rlghJts. 

106.  Water  rights  of  an  electric  utility  cannot  be  valued  on  the  basis 
of  the  capitalization  of  the  annual  saving  in  water  over  steam  iu  pro- 
P.U.IH916B.  77 
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ducing  eurrent,  since  tbe  result  may  be  largely  in  esEens  M  the  actual 
▼alue,  and  since  this  method  does  not  permit  Ihe  consumer  to  share  in 
the  benefit  from  the  use  of  natural  resources.  Re  Montpelier  ft  B.  Light 
ft  P.  Co.   (Vt.)    973. 

107.  The  substantial  permanent  value  of  a  riparian  right  necessary 
for  the  operation  of  an  electric  utility  should  be  included  in  ascertain- 
ing the  cost  of  reproduction  of  land.  Peck  y,  Indianapolis  Light  ft 
Heat  Go.   (Ind.)   445. 

108.  No  separate  allowance  is  made  for  tiie  value  of  water  rights  by 
the  California  Commission  in  a  valuation  for  rate  making,  but  a  value 
is  placed  upcm  water-bearing  Uads  with  their  appurtenant  water. 
Re  San  Gabriel  Valley  Water  Co.  (Cal.)  805. 

VAI.UISB. 

Apportionment  of  investment  or  Values,  see  AffOBrroincxKT,  4-10- 
Right  of  utility  to  return  upon  value  of  property  rather  than 
actual  cost,  see  KsTuiur,  7. 

VSBMONT. 

Policy  of  Vermont  Commission  to  require  electric  utility  to  desig- 
nate field  of  operation  befcvre  uMuilig  oftrtifieate  Of  public  good, 
see  Public  Good,  1. 

VILLAGE  FBANCHIUUI. 

See  Franchises. 

WAGES. 

Right  to  consider  present-day  wages  in  fixing  cost  to  reproduce 
property,  see  Valuation',  24. 

DtTAHTEB. 

Right  to  waive  defense  of  statute  of  limitation  for  filing  repara- 

tion  claims,  see  Discrimination,  1. 
Necessity   of   pleading  defense  of   statute   of  limitations  against 

reparation  claim,  see  Reparation,  10. 

WATER. 

Apportionment  of  value  of  reservoir  system  used  jointly  by  water 
and  electric  departments,  see  AppoRTiONiiENT,  5. 

Apportionment  of  operating  expenses,  see  Apportionment,  11. 

Depreciation  of  water  plant>  see  Deprociation  generally  and  par- 
ticularly 5,  23. 

Discrimination  in  rates,  see  Discrimination  generally,  and  par- 
ticularly 12,  13,  25-28. 

Partnership  supplying  water  to  neighboring  inhabitjints,  as  public 
utility,  see  Public  UtiuriES,  4. 

Rates  for  water,  see  Rates  generally,  and  particularly  8,  9»  18,  19, 
50-53. 

Minimum  charge  for  water,  see  Rates,  18,  19. 
P.U.R.1016B. 
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Return  for  water  utility,  see  Rbtubn  generally,  and  particularly 
1,  6,  6,  8,  14,  24,  «6-38. 

Contract  to  furnish  water  to  all  schoolhouses  and  city  buildings 
as  including  state  educational  institutions,  see  Sbbtice,  2. 

Duty  to  install  aerviee  oomneetions,  see  Sbbvice,  12. 

Standard  rules  and  regulations  lor  water  utilities  in  Montana,  see 
Sebvioe,  38. 

Rule  against  pemitilug  UM  by  persons  not  patrons,  see  Sebvios»  41. 

Duty  cff  utility  to  restore  service  oonneetion  installed  at  con- 
sumer's expense  who  agreed  to  keep  it  in  repair,  see  Service, 
42. 

Payment  for  large  quantities  of  water  used  by  city  buildings  and 
fountains  to  be  made  on  meter  basis,  see  Service,  43. 

Pressure  for  fire  protection,  see  Service,  45,  46. 

Valuation  of  water  utility,  see  Valuation  generally,  and  par- 
ticularly 28,  29,  31,  iS,  3«,  47,  49,  52,  53,  56,  61,  63,  66,  69, 
86,  108. 

1.  The  fact  that  individuals  can  get  all  the  water  they  need  from 
their  own  wells  in  a  city  does  not  prove  that  an  adequate  public  supply 
can  be  obtained  from  such  a  source.  Smith  v.  City  Water  Co.  (Wis.) 
1068. 

2.  The  California  Commission  will  not  determine  that  a  water 
company  operating  by  means  of  wells  has  the  right  to  a  certain  num- 
ber of  miners'  inches  in  order  to  meet  the  requirements  of  its  customers, 
since,  in  arriving  at  the  amount  necessary  for  the  eflScient  operation  of 
the  system,  the  amoimt  which  the  company  has  acquired  the  right  to 
extract  from  the  field  or  the  amount  which  it  has  extracted  in  the  last 
five  years  is  immaterial.    Re  San  Gabriel  Valley  Water  Co.  (Cal.)  895. 

3.  Under  the  efficient  operation  of  a  water  system  in  which  the 
supply  is  obtained  from  wells  sunk  in  water-bearing  strata,  the  water 
supply  which  must  be  available  for  use  is  the  amount  which  can  be 
pumped,  together  with  that  available  in  storage  which  will  tide  the 
water  company  over  the  longest  period  of  the  greatest  demand  possible 
with  the  existing  facilities;  and  not  the  maximum  amount  pumped  at 
a  particular  short  period,  or  the  average  summer  use.  Re  San  Ga- 
briel Valley  Water  Co.   (Cal.)   895. 

WATER  RIGHTS. 

Allowance  for,  in  valuation  proceedings,  see  Valuation,  106-108. 

WHOLESALE. 

Right  to  sell  electricity  at  lower  rates  at  wholesale,  see  Discrim- 
ination, 10. 

WINTER. 

Consideration    of    increased   cost    of    construction    during   winter 
months,  see  Valuation,  15. 
P.U.R.1916B. 


Digitized  by 


Google 


1220  INDEX. 

WIITTER  SERVICE. 

DiBContinuance  of  street  railway  service  along  sparsely  settled 
lines,  during  winter,  see  Sebvice,  31,  32. 

WIRES  ANB  CABLES. 

Reasonableness  of  rule  requiring  consumer  to  indemnify  utility 
for  liability  for  injuries  from  high  tension  transmission  lines 
upon  consumer's  land,  see  Damages,  1. 

Depreciation  of  underground  oonduits,  see  Depbboiation,  12,  13. 

Depreciation  of  cable  mains,  see  Difbboiation,  13. 

WITNESSES. 

Competency  of  witnesses  as  to  the  value  of  lands,  see  Valuahox, 
65. 

WORKING  CAPITAI.. 

Depreciation  of,  see  Depbeoiation,  13. 

Allowance  for,  in  valuation  proceedings,  see  Valuatson,  71-83. 

WRITTEN  NOTICE. 

See  Notice. 
P.U.R.1916B. 
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